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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LARRY KLAYMAN,
Plaintiff,
V. Civil Action No. 06-670 (CKK)
JUDICIAL WATCH, INC,, et al,
Defendars.

MEMORANDUM OPINION 1
(March18, 2019)

After athirteenday trial, a jury returned a verdict in favor of Defendant Judicial Watch,
Inc. (“Judicial Watch”) on each of Plaintiff Larry Klaymarremainingclaims. Moreover, the
jury found liability and awarded a total of $2.8 million in damages to Codtisentiffs Judicial
Watch and Thomas J. Fitton on thextantcounterclaims against Counteefendant Klayman.

Klayman now renews his motion for judgment as a matter of law, moves for a new tria
and moves in the alternative foemittitur of the jury’'sverdict. ECF No. 57 “PostTrial
Motions”). Also pending ar&layman’smotion for sanctions anaentry of judgment, as well as
his posttrial “renewal of that motion and Judicial Watch’'s and Fittom®tion to strike the
renewed versianECF Nos. 489, 572, 573.

Klayman asks the Court’s indulgence of one or nexaess pages in batileopening and
reply briefsof his PostTrial Motions ECF No. 571at ii; ECF Na 577. In each instance he
attempted to confer with Judicial Watch'’s and Fitton’s counsel, who either opppsediltimate

version of his request or did not respond in tinB&cause the corresponding briefs were timely

1 Although the case caption suggests that this case involves multiple defendants, ahiylioie
Watch, Inc., remained in this action by the time of trial. In addition, the egd®Ic does not
reflect Judicial Watch, Inc.’s and Thomas J. Fitton’s counterclaims. Howewvayseethe Court
has used this caption for most of the proceedings in this long case, the Court shall notdseother
at this late hour.
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filed, and they assist in the Court's rewi of Klayman’s PosTrial Motions, the Court shall
GRANT both requests and consider the briefs in their entirety.

Upon consideration of the briefirfgthe relevant legal authorities, and the record as a
whole, the CourtDENIES Klayman'’s PostTrial Motions DENIES Klayman’s Motion for
Sanctions and Entry of JudgmeDRENIES Klayman’s Renewed Motion for Sanctions and Entry
of Judgment, an@ENIES Judicial Watch’s and Fitton’s Motion to Strike Plaintiff's Renewed

Motion for Sanctions and Entry of Judgment.

2 The Court’s consideration has focused on the following pleadings:

e Pl’s Mot. for J. as a Madt of Law, for a New Trial, or in the Alternative, for Remittitur
of the Jury Verdict and Leave to Exceed Page Limit by One,PBGE No. 571
(“Klaymanris PostTrial Mots.”); Defs.” Opp’nto Pl.’s Mot. for J. as a Matter of Law, for
a New Trial, or in the Alternative, for Remittitur of the Jury Verdict [ECF 57T ENo.
576 (“JW’s PosiTrial Opp’n”); Pl.’'s Reply to Defs.” Opp’n to PIl.’s Mot. for J. as a Matter
of Law, for a New Trial, om the Alternative, for Remittitur of the Jury Verdict, ECF No.
578 (“Klayman’s Postrial Reply”); Pl.’s Mot. for Leave to File Reply in Excess of Two
(2) Pages and Three (3) Lines, ECF No. 577,

e Pl.’s Mot. for Sanctions and Entry of J., ECF No. 48Q¢ymans 1stSanctions Mot.”)
Defs.” Opp’n to Pl.’s Mot. for Sanctions and Entry of J. [ECF 489] and Request for Award
of Sanctions, ECF No. 506 (“JW'’s 1st Sanctions Opp’n”); Pl.’'s Reply to Opp’n to Mot. for
Entry of J., ECF No. 527 (“Klayman’s 1st Sanctions Reply”);

¢ Pl./Counterbef.’s Renewed Mot. for Sanctions and Entry of J., ECF No. Faytnaris
2nd Sanctions Mot.”) Defs.” Mot. to Strike Pl.’'s Renewed Mot. for Sanctions and Entry
of J., ECF No. 578 JW’s Mot. to Strike 2nd Sanctions Mot.”); PIQpp’n to Defs.” Mot.
to Strike Pl.’s Renewed Mot. for Sanctions and Entry of J., ECF No. 574 (“Klayman’s
Opp’n to Mot. to Strike”); and Defs.” Reply in Supp. of Mot. to Strike Pl.’s Renewed Mot.
for Sanctions and Entry of J., ECF No. 575 (“JW’s Reply in Supp. of Mot. to Strike”).

For purposes of the foregoing abbreviations, the Court refers to briefing byalvdatich and
Fitton as being submitted collectively by “JWIh an exercise of its discretion, the Court finds
that holding oral argument in thastion would not be of assistance in rendering a deciSiea.
LCVR 7(f).



|. BACKGROUND

The Court need not revisit the factual background summarized in earlier opinidiss in t
nearly thirteeryear litigation. See, e.g.Mem. Op.(June 25, 2009Klayman v. Judicial Watch,
Inc., 628F. Supp. 2d 112, 1189 (D.D.C.2009)(“Klayman ), ECF No. 319, at-&.3 Similarly,
the many twists and turns in this case are amply recounted elseveee.g Klayman | 628
F. Supp. 2cht 119-23% The Court shall focus on those proceedings specifically pertinent to the

pending motios.

3 Although, for convenience in this Memorandum Opinion, the Court shall denominate certain
prior opinions in this case, those are by no means the Court’s only prior opiSieasfra note
3.

4 Substantivévlemorandum Opinions, Orders, and combinations thereof that were issued by this
Court or by Magistrate Judge Alan Kay in this case consist of the followirgter (Apr. 12,

2018), ECF No. 565; Order (Mar. 13, 2018), ECF No. 544; Order (Mar. 13, 2018), ECF No. 543;
Order (Mar. 13, 2018), ECF No. 542; Order (Mar. 12, 2018), ECF No. 541; Order (Mar. 12, 2018),
ECF No. 540; Order (Mar. 11, 2018), ECF No. 535; Order (Mar. 9, 2018), ECF No. 528; Mem.
Op. and Order (Mar. 9, 2018), ECF No. 526; Mem. Op. and Order (Mar. 9, 2018), ECF No. 525;
Mem. Op. and Order (Mar. 8, 2018), ECF No. 516; Mem. Op. and Order (Mar. 7, 2018), ECF No.
513; Mem. Op. and Order (Mar. 6, 2018), ECF No. 511; Order (Mar. 5, 2018), ECF No. 509;
Mem. Op. and Order (Mar. 5, 2018); ECF No. 508; Order (Mar. 2, 2018), ECF No. 500; Order
(Mar. 2, 2018), ECF No. 499; Order (Feb. 28, 2018), ECF No. 496; Order (Feb. 28, 2018), ECF
No. 495; Order (Feb. 24, 2018), ECF No. 488; Order (Feb. 23, 2018), ECF No. 487; Order (Feb.
23,2018), ECF No. 486; Order (Feb. 23, 2018), ECF No. 485; Order (Feb. 22, 2018), ECF No.
484; Order (Feb. 20, 2018), ECF No. 465; Mem. Op. (Feb. 20, 2018), ECF No. 464; Order (Feb.
15, 2018), ECF No. 455; Order (Feb. 2, 2018), ECF No. 442; Order (Jan. 23, 2018), ECF No. 436;
Mem. Op. (Jan. 19, 2018), ECF No. 434; Order (Oct. 6, 2017), ECF No. 426; Mem. Op. and Order
(Oct. 5, 2017), ECF No. 425; Order (June 19, 2017), ECF No. 402; Mem. Op. and Order (June 14,
2017), ECF No. 401; Mem. Op. (Aug. 10, 2011), ECF No. 362; Mem. Op. (Oct. 13, 2010), ECF
No. 356; Order (June 16, 2010), ECF No. 338; Order (Apr. 30, 2010), ECF No. 334; Mem. Op.
(Oct. 14, 2009), ECF No. 327; Order (Oct. 13, 2009), ECF No. 325; Mem. Op. (June 25, 2009),
ECF No. 319; Mem. Op. (June 25, 2009), ECF No. 317; Mem. Op. (June 25, 2009), ECF No. 315;
Mem. Op. (Mar. 24, 2009), ECF No. 301; Order (Dec. 30, 2008), ECF No. 293; Order (Dec. 1,
2008),ECF No. 274; Order (Nov. 6, 2008), ECF No. 262; Order (Nov. 6, 2008), ECF No. 261;
Order (Sept. 30, 2008), ECF No. 252; Mem. Order (Sept. 23, 2008), ECF No. 250; Mem. Order
(Sept. 23, 2008), ECF No. 249; Mem. Order (Aug. 26, 2008), ECF No. 233; Order (Aug. 26, 2008),
ECF No. 231; Order (Aug. 25, 2008), ECF No. 227; Mem. Order (July 18, 2008), ECF No. 206;
Order (July 9, 2008), ECF No. 200Mem. Order (July 1, 2008), ECF No. 199; Order (June 24,
2008), ECF No. 196; Order (June 10, 2008), ECF No. 189; Order (May 28, 2008), ECF No. 185;
Order (May 28, 2008), ECF No. 184; Order (May 28, 2008), ECF No. 183; Order (May 19, 2008),
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Relatively early in this litigation, the Court granted summary judgment facidl@atch
as to the breach of contract claim in Count | of its Amended Counterclaim, awardedcedarhag
$69,358.48 and reserved Judicial Watch’s request for prejudgnmesitest “until after liability
has been resolved as to all remaining claims and counterclailsri. Op. (Oct. 14, 2009),
Klayman v. Judicial Watch, Inc661 F. Supp. 2d 2-@(D.D.C. 2009) {Klayman II'), ECF No.
327;see also Klayman 628 F. Supp. 2d at 150. The Court’s treatment of claims and other
counterclaims in prior proceedings is beyond the scope of this Memorandum Opinion.

A few daysbefore trialin February 2018, the Court issued an Order laying out the claims
and counterclaimghat had survived to that pointSeeOrder (Feb. 23, 2018), ECF No. 487, at 8
10> Klayman’s remaining claims consisted of five allegations of breacomifactasserted in
Counts Seven and Eight of his Second Amended Compllinat 8. Because those allegations
are somewhat specific and are doectly at issue in the pending motions, the Court shall not
repeat them here.Ten of JudicialWatchis and Fitton’s counterclaims in their Amended
Counterclaim remained viabl€ounts |, Il, andll for breache®f contract associated witinpaid
expenses; Count IV for trademark infringemantler the Lanham Act, 15 U.S.C. § 1114(%)(a)
Counts V and VI for unfair competitiainder the Lanham Act, 15 U.S.C. § 112B(g)Couns

VIl and IX for breaches of contracegardingdisparagement of Judicial Watch and Fitton,

ECF No. 178; Order (May 12, 2008), ECF No. 167; Order (May 12, 2008), ECF No. 166; Mem.
Order (May 9, 2008), ECF No. 165; Mem. Order (May 5, 2008), ECF No. 153; Order (Apr. 21,
2008), ECF No. 138; Order (Apr. 21, 2008), ECF No. 137; Order (Apr. 2, 2008), ECF No. 134;
Mem. Order (Mar. 12, 2008), ECF No. 117; Mem. Order (Jan. 16, 2008), ECF No. 98; Mem. Order
(Jan 8, 2008), ECF No. 97; Mem. Op. (Dec. 3, 2007), ECF No. 84; Mem. Op. (Dec. 3, 2007), ECF
No. 82; Mem. Op. (Apr. 3, 2007), ECF No. 52; Mem. Op. (Apr. 3, 2007), ECF No. 50; Order (Feb.
2, 2007), ECF No. 39; Mem. Op. (Jan. 17, 2007), ECF No. 36. In the interest of avoiding
duplication,the foregoing list excludes Orders issued to implement accompanyimggiedum
Opinions.

® Judicial Wach and Fitton had shortly beforehand withdrawn Count VII of their Amended
Counterclaimfor cybersquatting under the Lanham Act. ECF No. 467.
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resgectively; Count X for breach of contract regarding certain Judicial Wafohmation; and
Count Xl for breach of contract regarding a fammpetition period.ld. at 3-10; see alscAm.

Countercl., ECF No. 86 (clarifying that Count IX was asserted only by Fitimg. onlyfurther
pretrial updateto the claims or counterclaims waslicial Watchs withdrawal of Count Xl of its
Amended CounterclaimECFNo. 492.

On the day before trial, Klayman filed his Motion for Sanctions and Entrydgnient,
which dealt with thearties’ differing characterizations of Klayman'’s discovery resposseier
in the case. The patrties briefed the motion during trial, and the Court reservesi@andedil the
present Memorandum Opinion.

On February 26, 2018)¢ trial commencednd continued through March 14, 2018, when
the jury returned its verdicKlaymanintroduced evidence as to laiaims against Judicial Watch.
Again, the Court need not address proceedings as to Klayman’s chitesJudicial Watch and
Fitton presented and rested their casaotheir counterclaimsKlayman moved for judgment as
a matter of lavas to those counterclaimSeeTrial Tr. 31916-7, 10-11; 3196:7-1.Rather than
rule on the motion, the Court took the issues raised by Klayman under advisemah1-3198.
The Court instructed the jury orally and provided the jury with a copy of the prepestructions.

On March 14, 2018, the jury delivered its verdict against Klayman on each eftarg
claims and in favor of Judicial Watch and Fitton on each of #dant counterclaims Jury
Verdict, ECF No. 560. Although damages were allocated by counterclaotétawardswere

$2,300,000 for Judicial Watch and $500,000 for Fitt@®e idat 48. The Court allowed the

® Although Klayman used the prior terminology of directed verdiet it not held against him
Cf. Order (Apr. 12, 2018), ECF No. 565, aR1& n.1 (noting that Klayman'’s invocation of the
term, “judgment notwithstanding the verdict,” later in the proceedings is iketreated as
equivalent to a renewed motion for judgment as a matter of law).
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parties to wait until after theourt reporter'scompletion ofthe full trial transcript to brief
Klayman’srenewed motion for judgment as a matter of law and any othetr@shotions. See,
e.g, Order (Apr. 12, 2018), ECF No. 565, at 3; Min. Order of Mar. 14, 2018.

On March 15, 2018, the Court entered judgments on the jury véodidtidicial Watch
and Htton. J. on the Verdict for Counterpl. Judicial Watch, Inc., ECF No. 548; J. on the Verdict
for Counterpl. Thomas J. Fitton, ECF No. 549. At Klayman’s request, the l@mustacated its
issuance othesejudgmentsin order toavoid potential issues with a time bar under the Federal
Rules SeeOrder (Apr. 12, 2018), ECF No. 56&eealso11 Charles AlanWright et al.,Federal
Practice and Procedur€ivil § 2812(3d ed.)(“The time for seeking a new trial runs from the
entry ofthe judgment, not from the reception of the verdict nor from the date the moving party
receives notice of the entry of judgment.” (footnotes omitted)).

On July 10, 2018, the cowestablished deadline for his pagal motions, Klayman filed
a renewed mion for judgment as a matter of law, a motion for new taalj in the alternative,
a motion for remittitur of the jury’s verdict. He followed on July 13, 2018, with a redemotion
for sanctions and entry of judgment, which Judicial Watch and Fitton moved to strike.

Now that briefing of all pending motions has concluded, these motions are ripe for
resolution.

IIl. LEGAL STANDARD
A. RenewedMotion for Judgment as a Matter of Law

Federal Rule of Civil Procedure 50(b) provides that, once a jury has reridevedlict,
the verdict loser “may file a renewed motion for judgment as a matter ¢f Fad. R. Civ. P.
50(b). Relief under Rule 50(b) is‘highly disfavored because it ‘intrudes upon the rightful

province of the jury.” Breeden v. Novartis PharnCorp., 646 F.3d 43, 53 (D.C. Cir. 2011)



(quotingBoodoo v. Cary21 F.3d 1157, 1161 (D.Cir. 1994). Neverthelessf the court finds
that the evidence was legally insufficient to sustain the verdiotjz v. Jordan 562 U.S. 180
189 (201}, then tle courtmay “direct the entry of judgment as a matter of law” in favor of the
verdict loser or “order a new trial-ed.R. Civ. P. 50(b)(2), (b)(3).If, however, the district court
finds that the evidence was legally sufficient to sustain théguwrgrdict, then it must “allow
judgment on the verdict.” Fed. R. Civ.38(b)(1).

In this context, the central question “is whether there was sufficientrexédgon which
the jury could base a verdict in [the prevailing pafyavor.” Scott v. District of Columbjal01
F.3d 748, 752 (D.CCir. 1996). The evidence in support of the verdict must “be more than merely
colorable; it must [be] significantly probativeRichardson by Richardson v. Richardsbterrell,
Inc., 857 F.2d 823, 829 (D.C.Cir. 1988). However, because the fundamemtdé of the jury
is “to select, from among conflicting inferences and conclusions, that whidhddg fnost
reasonable,”Primas v. District of Columbia719 F.3d 693, 698 (D.C. Cir. 2013) (quoting
Metrocare v. WashMetro. Area Transit Auth.679 F.2d 922, & (D.C. Cir. 1982)) (internal
guotation marks omitted), “the court cannot substitute its view for that of the jurgaarabsess
neither the credibility nor weight of the evidenc8¢ott 101 F.3d at 753The jury’s verdict must
standunless the evidence and all reasonable inferences that can be drawn therefrom are so one
sided that reasonable men and women could not have reached a verdict in[[ghifgifor.”
United States ex rel. Miller v. Bill Harbeht’| Constr., Inc, 608 F.3d 871, 899 (D.C. Cir. 2010)
(per curiam)(quotingMcGill v. Mufioz 203 F.3d 843, 845 (D.C. Cir. 2000)) (internal quotation
marks omitted).

However, a postrial motion for judgment as a matter of law may be granted only upon

grounds advanced in a pverdict motion; a movant who omits a theory from aeedict Rule



50 motion waives the theory as a basigopostverdict renewal See Whelan v. Abel8 F.3d
1247, 1251 (D.C. Cir. 1995Y.S. Indus., Inc. v. Blake Constr. Co., |[r&71 F.2d 539, 548 (D.C.
Cir. 1982).

B. Motion for a New Trial

Rule 50(b) expressly permitsparty that renews its motion for judgment as a matter of law
to “include an alternative or joint request for a new trial under Rule 59.” FedivRP. 50(b).
Rule 59(a) provides that “[tlhe court may, on motion, grant a new trial on all or sonie of t
issues. . . after a jury trialfor any reason for which a new trial has heretofore been granted in an
action at law in federal court.Fed.R. Civ. P. 59(a)(1)(A).

“A trial judge should grant a new trial if the verdict is against the weight afvidence,
damages are excessive, for other reasons the trial was not fair, anabstrors occurred in the
admission or rejection of evidence or the giving or refusal of instructiddghan v. FDIC967
F. Supp. 1562, 1569 (D.D.C. 1997) (citing 11 Charles Alan Weglat, Federal Practice and
Procedure8 2805 (1973)).

But “[t] he decision whether to grant a new trial falls within the discretion of thedrtiat.”

Rice v. District of Columbia818 F. Supp. 2d 47, 60 (D.D.C. 20X tjting McNeal v. HiLo
Powered Scaffolding, Inc836 F.2d 637, 646 (D.C. Cir. 1988\When assessingraotionfor a
new trial, “the court should be mindful of the jusyspecial function in our legal system and
hesitae to disturb its finding. Nyman 967 F.Supp.at1569 (quotind-ewis v. Elliot 628 F.Supp.
512, 516 (D.D.C1986))(internal quotation marks omittedfccordingly, a district court should
exercise its discretion “sparingly and cautiousMjller v. Pa. R.R. Cq.161 F.Supp. 633, 641
(D.D.C.1958), and it should grantreewtrial “only where the court isonvincedhe jury verdict

was d seriously erroneous resudind where denial of thmotionwill result in a’ clear miscarriage



of justice” Nyman 967 F.Supp. at 1569 (quotingedgwick v. Giant Food, Ind.10 F.R.D. 175,
176 (D.D.C. 1986)) (emphasis addéd}ernal quotation marks omitted)

“The jury verdict standsunless the evidence and all reasonable inferences that can be
drawn therefrom are so os&led that reasonable men and women could not disagree on the
verdict.” Czekalski v. LaHoqb89 F.3d 449, 456 (D.Cir. 2009) (quotingCurry v. District of
Columbig 195 F.3d 654, 658-59 (D.C. Cir. 1999) (opinion of Henderson, J.)).

C. Motion for Remittitur of the Jury Verdict

The judiciary has developed certain principlesguide a court’s evaluation af jury s
damags verdict “In reviewing the amount of the jury award, [the court] . . need not-and
indeed cannet-reconstruct the precise mathematical formula that the jury adodtecheed [the
court] explore every possible quantitative analysis or compute the basis ofeaaghand dollar
in the award.[The courts] inquiry ends oncpt is] satisfied that the award is within a reasonable
range and that the jury did not engage in speculation or other improper actiNytman 967 F.
Supp. at 1571 (quotin@arter v. DuncarHuggins, Ltd. 727 F.2d 1225, 12389 (D.C. Cir. 1984)
(alterations in original) (internal quotation marks omitted)

“A court must be especially hesitant to disturb a’jsigetermination of damages in cases
involving intangible and noeeconomic injuries.” Langevine v. District of Columhid 06 F.3d
1018, 1024 (D.C. Cir. 1997) (citinguiz v. Gonzalez Caraball629 F.2d 31, 34 (1st Cil.991)
(“Translating legal damage into money damagespecially in cases which involve few
significant items of measurable economic {e$s a matter pculiarly within a jurys ken.”
(internal quotation marks omitted)

This deference to the jury, based on the fact‘tthet Seventh Amendment right to a jury

trial pervades the realm of jury verdict decisiénd,, may only be disturbed 1{1) the verdict is



beyond all reason, so as to shock the conscience, or (2) the verdict is so inordinately targe
obviously exceed the maximum limit of a reasonable range within which the jurpropgrly
operate.” Peyton v. DiMarig 287 F.3d 1121, 11287 (D.C. Cir. 2002) (citing, e.gJeffries v.
Potomac Dev. Corp822 F.2d 87, 96 (D.Cir. 1987)).

“Courts may not set aside a jury verdict merely deemed generous; ratherdibemnast
be so unreasonably high as to result in a miscarriage of justi@feving 106 F.3d at 1024
(citing Barry v. Edmundsl116 U.S. 550, 565 (1886))in this Circuit, a court may remit a jury
verdict“only if the reductior permit[s] recovery of the highest amount the jury tolerably could
have awarded. Id. (quotingCarter v. Distict of Columbia 795 F.2d 116, 135 n.13 (D.Cir.
1986)). The moving party has the burden to prthet the jury award is so excessive as to warrant
aremittitur. Carter v. DuncarHuggins Ltd,, 727 F.2d at 1239:The granting of a motion for
remittituris ‘ particularly within the discretion of the trial couitt Jeffries 822 F.2d at 96quoting
Doe v. Binker492 A.2d 857, 863 (D.C. 1985)

[ll. DISCUSSION

There is no dispute that the Court ligersity jurisdiction over the remaining breach of
contract claims and counterclaims, and fedquadstion jurisdiction over the remaining federal
statutory counterclaimsSee28 U.S.C. § 1331id. § 1332(a)(1)(c)(1) 2d Am. Compl., ECF No.
12, 118, 20, 24 (alleging diversity of citizenship and sufficient amount in controversy); Am.
Countercl., ECF No. 86, 113 5, 6 (alleging diversity of citizenship, sufficient amount in
controversy, and federal questjoriThe Court need not consider other grounds dasgliction.
As to the breach of contract claims, the parties’ Confidential Severance Agreermesgsix
dictates itsinterpretation using District of Columbia law, “without regard to its choice of law

principles.” Confidential Severance Agreement, Ktay's Ex. 1 (“*CSA”), 1 23.
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A. Klayman’s PostTrial Motions

It is not clear that Klayman raised each aspeth®&rgumentsn his PostTrial Motions
in either hisRule50(a)motion for judgment as a matter of law, or otherwise at tRal example,
he nowobjects taa deposition designation to which he largely did not object either before or during
trial. See infraPartlll.A. 5.iv.b. (discussin@ep. of StephaniBe Luca[sic] 33:22-36:9“DeLuca
Dep.”). “Rule 50(b) permits only the ‘renewing’ of arguments made in prior Rule Béfayns.”
Campbell v. District of Columbj&94 F.3d 281, 286 (D.C. Cir. 2018) (citing Fed. R. Civ. P. 50(b);
Exxon Shipping Co. v. Bakes54 U.S. 471, 485 n.5 (200&)nithermFood Sys., Inc. v. Swift
Eckrich, Inc, 546 U.S. 394 (2006))Nor can “a Rule 59 motion [be used] to raise new issues that
could have been raised previousl¥attan by Thomas v. District of Columb05 F.2d 274, 276
(D.C. Cir. 1993).

Although such a deficiency could be dispositive of at |pagtof the Pos{Trial Motions,
Judicial Watch and Fittodo not make this argumentNor is it necessarily easy to parse what
Klayman did and did not raise previously for Rule 50 and Rule 59 purposes. Accordingly, in the
interest of reachingny necessarissues anaonclusivelyresolving this case, the Court shall
assumearguendog that Klayman either raised each of the isssugficiently in his Rule 50(a)
motion, anddr thatheraised issues at an appropriate tisoeas tosupport a Rule 59(apotion
now.

Before reaching the merits of the Rdstal Motions the Court shall dispose stveral
extraneous issues that Klayman briefly rais8sibmitting an affidavit from Mike Peledon, he
suggestshis is additional evidence supporting his claim that Judicial Watch disparage&éaan.
Klaymaris PostTrial Mots. at 3 n.2 & Ex. 1 But this notion is problematior several reasons

First,Klayman misleadinglympliesthat this is a new affidavitSee id(“Upon review of the Court
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record Mike Pendleton filed an affidavit that not only confirms that Fitton testified|jatsed
indeed disparaged Plaintiff/Courdieefendant . . .” (emphasis addej) But the affidaut is not
new; it bears a January 2009 date, and the header shows that it was docketed previously in this
case. Secondlayman was precluded from introducing documentary evidence at trial, pursuant
to the Discovery Sanctiotihat the Court shalleview below Third, in any case, Klaymadoes
not pursue the argument that the juayred as tdiis own claims. Rather, he attacks the jury’s
verdictas to Judicial Watch’s and Fitton’s counterclaims. The sanctions also disposgoéKia
other attempted us# this affidavit, namely to claim now that certain testimony was f&&e id.
He cannot use documentary evidence to do now what he would have been precludedaat trial f
doing. No further attention to the affidavit is necessary.

Klaymanalso brieflymentionsthe issue of his being the founder of Judicial Watch, but
only as an asidattempting to suggest that Judicial Watch witnesses IgskKlayman’s Post
Trial Mots. at 23 & n.2. The jury heard testimony from both sides on thisisand it was the
jury’s role to weigh credibility and decide whom to believe. The Court need nat teidsssue

The PosfTrial Motions begin with a series of issues that Klayman evidently proposes
deal with through judgment as a matter of law/and new trial. The Court shall walk through
those arguments before turning to his separate treatment of the putative grouenfstfiour.

1. Counterclainfor Trademark Infringement

The Posf{Trial Motions raisea number of issuesith the jury’s ruling as to Count IV of
Judicial Watch’s Amended Counterclaiwhich allegegrademark infringement.
i. Alleged Misattribution of Trademark Infringement
Klayman argues thahejury confusedheactions of Friends of Larry Klaymdi~OLK”)

and Freedom Watch for actions of Klayman himself. Klayman’s-Paait Mots. at 910. His
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reasons for thinking that the jury misattributed damage4 )afree size ofa verdictfor allegedly
“minimal, if any, conduct personally conductdal/ him, and2) the fact that th@erdictform did
not distinguishanydamages attributable to FOLK and Freedom Watdhat 10.

But this rationaleis a nonsequitur. Judicial Watch introduced evidence to show that
Klayman himself, acting through Saving Judicial Whatenailed solicitations and issued
advertisements thanfringed on Judicial Watch’s trademarksdW’s PostTrial Opp’n at 78.
While evidence about FOLK demonstrated how Klayman obtained Judicial Watch donor
information, that is irrelevant to whether hamade use of Judicial Watch trademarks in Saving
Judicial Watch solicitationand advertisementsid. Judicial Watch does natiscussspecific
activities of Freedom Watclhut neither does Klayman. Andither party addresses the status of
Saving JudicieWatch,which, in any cas&laymanhas not shown ia legal entity distinct from
himself.

Most importantly Klayman fails to identify any evidence of allegathdemark
infringement byFOLK or Freedom Watcthat the jury might haveistakenlyattributed to him.
Instead, he jury heardsufficient evidenceto attribute the alleged infringement to Klayman
himself Accordingly, it wasunnecessary to specifically instruct the jury to distinguish between
FOLK’s and Freedom Watch’s activities anthifman’s own. Neither judgment as a mattef o
law nor a new trial is warranted on this basis.

ii. Likelihood of Confusion

Relatedly, Klayman tries to show that the jury did not hear sufficient msédef alleged

trademark infringement by Klaymdnimself to satisfy the likelihood of confusion elemehthat

counterclaim. Klayman’s PoStrial Mots. at 1811. He urgesthat his Saving Judicial Watch
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campaign adequately distinguished his efforts as separate from Judicial \A&dphethe one
reply envelope mailed by Saving Judicial Watch that bore a “Judicial Watch” eetdrass Id.

The Court issued jury instructioms tothe likelihood of confusion element. The Court
cannot recall seeing any model instructiat®utthis elementhat are specific tohis Circuit
Rather,Judicial Watch had proposedbe instructions, which it @erived from” generalmodel
instructions including some specific to the Ninth CircuiOrder (Feb. 232018), ECF No. 485
(citing 3A Kevin F. O’'Malley, ay E. Grenig & William C. LeeFederal Jury Practice and
Instructions§ 159:25 (6th ed. 2012))Although the Court made some edits to Judicial Watch’s
proposed instructions during discussions with the parties, the instructions \asedidlosely
resembledhe model instructionsSee id. Trial Tr. 3770:24-3772:21.

Klayman does not expressly argue that those instructions were inc&agieer, he attacks
a strawman by argpg that the evidence was insufficient to meet a standard that he proposed for
those instructions, buthich the Court rejected. If the CotddadopedKlayman'’s standard, the
jury would have needed to finata “substantial” number of people were likely to be confused.
Klayman’s Posilrial Mots. at 1611 (quotingJohnson Publ’g Co., Ina. Etchedin-Ebony, Inc.

Civil Action No. 802933,1981 WL 48204, at *4 (D.D.C. July 15, 1984aff'd, 675 F.2d 1340
(D.C. Cir. 1982) (Tablg) (internal quotation marks omitted)Now Klayman also urges an
“appreciable’ number” standardd. at 10 (quotingCulliford v. CBS, Ing.Civil Action No. 83
1775, 1984 WL 787at *3(D.D.C. Jan. 20, 1984)).

While the number of people likely to be confused may b@aiderationit is not the only
one Without adopting a definitive tedr likelihood of confusionthe United States Court of
Appeals for the District of Columbia Circuitl§:C. Circuit”) recently referre@pprovinglyto other

circuits’ multi-factor testswhich evaluate such factors ‘dlse strength of the mark, the siniky
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of the marks, the proximity of the goods, the similarity of the parties’ magkehhannels, evidence
of actual confusion, the defendant’s intent in adopting the mark, the quality of the atefend
product, and the sophistication of the buyersAm. Socy for Testing & Materials v.
Public.Resource.Org, Inc896 F.3d 437, 456 (D.C. Cir. 201@)ting 4 J. Thomas McCarthy,
McCarthy on Trademarks and Unfair Competition 88 242343 (5th ed. 2018))see also
Appleseed Found. Inc. v. Appleseed Ihst., 981 F. Supp. 672, 675 (D.D.C. 1997) (reciting some
of these factors). That list does not expressly include the number of people likely to be confused.
Whether or not the jury found that an appreciable or substantial number of peoldée led
astray there was sufficient evidence for the jury to find that other factors weasfiesht For
example, the jury could have found that the Saving Judicial Watch campaign invohiked si
marks deployed througsimilar marketing channels, coupled withidence of actual confusion.
Accordingly,Klayman has not mehehigh threshold to disturb the jury finding that his use of the
trademarks was likely to confuse, and consequehityis no basis for grantingdgment as a
matter of law ol new trial.
iii. Nominative Fair $e

Klaymannext invokes the nominative fair use defense to a trademark infringement claim,
arguing that heualifies because he was “making commentary on the state of affairs at Judicial
Watch, and thabe never even remotely claimed to be affiliated with Judicial Watch in any way
once the Severance Agreement was executed.” Klayman's Raishots. at 12.

Again, the Court issued instructislon the nominative fair use defense. Trial Tr. 3777:2

" Klayman’s cases]ohnsorandCulliford, rely to some extent on a similar list of factors, though
Klayman does not acknowledge this aspect of those opin#ees Culliford Civil Action No. 83
1775, 1984 WL 787, at *3tohnson Publ’'g Co., IncCivil Action No.80-2933, 1981 WL 48204,
at *4.
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3778:22. The prepared instructions provided in haopy to the jury closely track the ©.
Circuit’s recently articulated standard:

In order for a use [of a trademark] to qualify as nominative fair use, courtserequi
that“[1] the product or service in question must be one not readily identifiable
without use of the trademark; [2] only so much of the mark or marks may be used
as isreasonably necessary to identify the product or service; and [3] the user must
do nothing thatwould, in conjunction with the mark, suggest sponsorship or
endorsement by the trademark holder.”

Am. Soty for Testing & Materials896 F.3d at 456q(iotingNew Kids on the Block v. News Am.
Publ’'g, Inc, 971 F.2d 302, 308 (9th Cir. 19923)! but first alteration in original) Klayman does
not raise any issue with the instructions. The jury heard evidence that could sufjopding that
Klayman’s use of the'ademarks exceeded nominative fair use under the applicable standard. The
Caurt shall not seconduess the jury’s determinatioand accordingly, neither judgment as a
matter of law nor a new trial is justifiédr this reason

iv. Jury Consideration of “Improper, Outside Actions”

Klaymanrecycles arguments that evidence about FOLK and Freedom Watch contributed
to the large jury verdict.SeeKlayman’s Posflrial Mots. at 1315. The Court disposed of this
argumentbove and need not revisit it here, except to deal with several new strands.

Klaymanerroneously objects the evidence that the jury was allowed to consiGere id.
at 13(citing JW’s Exs. 6466, 75 Trial Tr. 3164:153165:4. Exhibits 66 and 75 could not
prejudice the jury because thesre not admittedhto evidence.JW’s PostTrial Opp’n at 16
JW’s Ex. List,ECF No. 555, at4g. Moreover,Exhibits 64 and 65 were relevant because they
help show how Klaymarmbtained“JW” donor namesto whom he then sent materials that
infringed on Judicial Watch’s trademark3he Court agrees with Judicial Watch tivéureen
Otis’ testimony merely provided an explanation of sample caging repor8V’'s PostTrial

Opp’'n at 16. The jury was allowed to weigh all of this evidence in reaching its deaioni
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The Court does not findny of the admitted evidente be unduly prejudicial SeeFed.R. Evid.
403.

Judicial Watch demonstratbsw thejury could havaeached it$750,000 verdict othe
trademark infringementounterclaim MaureenOtis and Steve Andeas, respectively, testified
that Saving Judicial Watch raiseat least$742,141.87 througiAmerican Target Advertisirlg
(“ATA”") cagingoperations, and donationsXodicial Watt from multi-year donorgell by more
than$1.8million or $1.9million during2006 and 2007JW'’s PostTrial Opp’n at #8 (citing Trial
Tr. 3064-3067, 3169:2-8).

In yet another instancef failed recycling, Klayman’s replydoes notrebutany of the
foregoingpoints,as to eithethe facts or their implication®r the jury verdict. Accordingly, he
has not persuaded the Cotlnat he is entitled to judgment as a matter of law or a newdtrato
jury consideration of allegedly “improper” actions of third parties. Klaymao&kPrial Mots. at
15.

v. Authentication of BplyLetters

Klayman argues that the letters containedudicial Watch’'s Exhibit83, 36, 40and 42
were not properly authenticatadd therefore should not have been admitted for the purpose of
showing confusion about the trademarK$ayman’s Pos{Trial Mots. at 1518;see alsgW'’s EX.
List, ECF No. 555, at-3 (showing that each was admittede specifically takes issue with the
handwriting on each of these exhibits. Klayman’s Hogt Mots. at 16.

Prior to their use at trial, the Court considessdl issued a contingent ruling on the
authenticity of these materialslem. Op. and Order (Mar. 6, 2018), ECF No. 5At.trial, the
Court admitted these exhibits aft@udicial Watchintroduced sufficienevidence to satisfy the

contingencies in the Court’s [511] Memorandum Opinion and Ordibe Court issued limiting
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instructions to ensure that the jury considered the exhibits for the purpose for whichetieey

admitted.Klaymannow argueshat throse nstructionswvere in fact counterproductive, encouraging
the jury to consider the materials for the prohibited purgbsagis, the truth of the matter asserted
Klayman’s PosfFrial Mots. at 15-18.

Klaymanis wrong. To consider the materials for the truth of the matter asserted would be
to believe that the authors of the notes meant what theyfeagkample that they wanted to be
removed from the Judicial Watch mailing lstcause Fitton was “ruining” the organizatitmat
they feared that this litigation would “siphon off millions” from Judicial WatcHersf and that
they would not donatagainuntil Klayman “takes over” Judicial Watance more JW'SEXs. 33,

36, 42. Consistent with the Court’s instructiort® jury could have properly considexd the
exhibits as simply an indicator that Klayman’s campaign was havingfect.eiWhether or not
these specificqutatively former) donors believed or did as they wrote is immaterial.

Importantly, Klayman does na@xpresslyraise a hearsay objection. He&ates that his
challengeto the letterss only totheir authentigdty aspieces of evidence, which is a low hurdle to
clear. The Courstands byits rulings thatthese letters are what Judicial Watch says they are.
Moreover, the testor judgment as a matter of law one of legal insufficiency of the verdict.
Ortiz, 562 U.Sat 189. Klaymanfails to prove that the jury had inadequate information—even if,
arguendo these letters were excludedo conclude that the likelihood of confusion test was
satisfied. There is no reason to granhew trial eitheon these grounds.

2. Counterclains for Unfair Competition

As for Counts V and VI of the Amended Counterclathre jury awarded damages to
Judicial Watch for Klayman’s unfair competitidghrough various meansKlayman addresses

thesetwo counterclains in very summary terms a single paragraph of five sentene@gplaining
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that his arguments on this issue argéimweaved throughout” his briefKlayman’s PosfTrial

Mots. at 1819. The only specific errethe raisesare the Court’s decisions not to give jury
instructionsl) recognizinga fair comment defense to the disparagement counterclaims, and 2)
identifyingtruth as a defense to the disparagement counterclainat 19.

Just asKlayman does, the Court shall address these arguments when it considers the
disparagement counterclaims to which they properly correspafdh respect to the unfair
competitioncounterclaims themselvaslaymansays virtually nothing. What he does say fails to
discharge hiteavy burden to prove that the jury lacked sufficient evidence to reach its verdict.
Nor does the Court find th#tlaymaris arguments anywhere else in théefing undermine the
legal sufficiency of the jury verdiatr otherwise warrant a new triah the unfair competition
claims

3. Counterclaimdgor Disparagement of Judicial Watch and Fitton

The jury awarded damagds Judicial Watch and Fittofior Counts VIII and IX,
respectively,of the Amended Counterclaim for breaches afoatractual nordisparagement
provision. Klayman argues that it was error not to giarg instruction about truth as a defense.
Id. at 1921. Tangentiallyjhere—andmore so im part of his brieflevoted tdhe Court’s allegedly
prejudicial ruling—Klaymanalsoobjects to the omission of a fair comment defdrma the jury
instructions 1d. at 21, 2526. The Court shall consider botssuesnow in the context of the
disparagement counterclaims

i. Fair Comment

Twice during trial Klaymanrequested a fair comment jury instruction, and twice the Court

refused to issue such an instructidgdrder (Mar. 9, 2018), ECF No. 528rder(Mar. 12, 2018)

ECF No.541 (denying motion to reconsider). The Court’s denial of the motion to reconsider
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rejectedamong other things, Klayman'’s First Amendment argument. Order (Mar. 12, 2018), ECF
No. 541, at 1.The Court refers the readerttimse decisions for its reasoning.

Pause is in ordesimply to add a furtheeason whyhe Court correctlyejectedKlaymans
proposed instruction.Klayman improperly sought to import a defense from tort law into the
specific contractual provision at issirethis breach of contract ctai That provisionincludes
some language about fair comme@SA {17 (“Nothing in this paragraph is intended to, nor shall
be deemed to, limit either party from making fair commentary on the positiontwties of the
other following the Separation Date.”). But the jury, not the Court, was responsibppfging
that contractual provision to thestimony and other evidencekiayman’s statements

Accordingly, none oiKlaymars arguments alterthe Court’s decisionio withhold an
instruction as to a fair comment defense to a tort claimanthe claim at issue is a breach of
contract claim.

ii. Truth as a [&fense

TheCourt previously dealt witthetruth-asa-defense issui@ a February 20, 2018, pretrial
hearing, when the parties were discussing the definition of disparagement in fthpirgira
instructions. SeeFeb. 20, 2018 Hr'g Tr21:8-26:25. For hispart, Klayman objected tasingthe
definition in theConfidentialSeverancéAgreement unless “we put something in it that said it's
not disparagement if what you are saying is truéd. 23:3-4 Ultimately, in the face of
disagreement about v definition should be used, the parties agreed to remove the definition of
disparagement from the instructions entirdky. 26:10-25.

Klaymanreferred obliquely to this issue again in his oral Rule 50(a) moteeTrial Tr.
3196:123197:12 (“As | was able to show through cregamination, what | said was true, and it

was acknowledged in that testimony . . . . Those facts were true . . . .”). Themgumear was
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closely intertwined with the fair comment defenafjch the Court expressly addressed during
trial and again above. He did not expressly renew his request for an instructiomgegattias

a defense, nor did he argue theor now—that it was erromore generallyto exclude an
instruction about the definition of disparagement.

Truth may bea defense to thert(s) of disparagement or injurious falsehood, whapipear
to arise only when “the plaintiff's interest in property, real or pefsoaagible or intangible,” is
at stake. Robert D. Sack, Sack on Defam&®h3:1.1, 13:1.4[D] (5th ed. 2017). But the Court
need not decide whether a tort clabould besustained The only disparagement claims that
Klayman faced arose out of ralegedbreach of contractvith Judicial Watch.

The question, then, is whether the contractual-disparagement provision permits a
defense of truthParagyraphl7of the Confidential Severance Agreempravides in pertinent part
that:

Klayman expressly agrees that he will not, directly or indirectly, dissde or

publish, or cause or encourage anyone else to disseminate or publish, in any

manner, disparaging, defamatory or negative remarks or comments about Judicial

Watch or its present or past directors, officers, or employees. . . . Nothing in this

paragraph is intended to, nor shall be deemed to, limit either party from making fair

commentary on the positioreg activities of the other following the Separation

Date.

Unless there is an ambiguity in tbentractuaprovision such that interpretation requires extrinsic
evidence, this is a question of law for the Court to resdBeg e.g, Republican Nat'l ©@mm v.
Taylor, 299 F.3d 887, 891 (D.C. Cir. 2002) (citibgdek v. CF 16 Corp537 A.2d 1086, 1092
(D.C. 1988))(applying D.C. law) see alsaCSA 1 23 (specifying D.C. laas rule for decision)
The parties do not invoke extrinsic evidence or otherwise poirango ambiguityin the

Confidential Severance Agreemeriioreover, this is an expressly integrated contr&eeCSA

1 26. Accordingly, the Court shal/aluate the contract’'s meaniaga legal issue See Taylar
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299 F.3d at 892irfterpretingcontract as a matter of law where no issue of extrinsic eviience
Dodek 537 A.2d at 1093pfoceeding likewise witbontractghat were'integrated, unambiguous,
[and] [spoke]for themselves”).

Nothing in the contractual language expressly establishibsas a defense to a contractual
non-disparagement claimNor does the contract distinguish between permitted and prohibited
language based on truthfulneg&ather, the dividing lines negativity. SeeCSA { 17 (prohibiting
Klayman and Judicial Watch's directors and officers from “disseminat[ing] or
publish[ing] . . .disparaging, defamatory or negative remagisdut each other). The Court need
not deal with the language prohibiting defamatory remarks, as there is no claifanoéiie+—
under contract or tortat issue here. f la factual statement idisparaging then the contract
prohibits it. And if the import of truthremains uncertaijrit is clear that a negative statement is
prohibited whether it is true or not.

The juryheardconflicting testimony about Klayman'’s allegedly disparaging remarks. The
jury had the duty to assess credibility and determine whttbse statementgeredisparaging or
negative. Thejury could find that what Klayman said wedsparaging onegdive, andeven if
some of it was truyghat would violate the nedisparagement provisiorKlayman has nainetthe
high standard necessary to distthiejury verdict.

Moreover, although the Court did not think it appropriate to give an instruetganding
truth as a defense, as a practical matter in the context of the actydbdtialevidenceif.,
testimony) and the arguments to the jury included conflicting statements as tenti@yman’s
allegedly disparaging statements wetee. The yiry wouldhave made credibility decisions as to

what testimony they would credit.

*k%k
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Accordingly, the Court did not err lwithholdingjury instructions about fair commeaud
truth as a defenseThe jury had a copy of the Confidential Severance Agreement and could
determindor itself whetheKlaymaris statementsiolated thenon-dsparagement provisiorAnd
Klayman has not discharged his burden to show that the evidénligparagemendf Judicial
Watch and Fittoris legally insufficient.He is not entitledn these grounds eitherjudgment as
a matter of law or a new trial.

4. Counterclainfor Improper Access to or Use of Judicial Watch Information

Klaymanchallenges the jury’s finding thae improperly accessed or used cerjaidicial
Watchinformation and must pagamages undeCountX of the Amended CounterclaimThe
jury purportedlymisinterpreted thevidene, in particular “some internal documeitisat] for
convenience designated the donors as Judicial Watch.” Klayman'drasiots. at 2123.
Rather thamakingdonornames from Judicial WatcKlayman argues that he was within his rights
to rent them from ATA insteadd.

But Klaymanmischaracterizethe Amended Counterclaim, which alleges for exartidée
he “used nospublic Confidential Information, including but not limited to, information about
direct mail solicitation operations,’sawell as“Judicial Watch donor list$ without Judicial
Watch'’s permission. Am. Countercl., ECF No. 86, 11 127, Kk8/man virtually admitsidicial
Watchis allegations, insofar as he indicates that in working with ATA, he usades that
originated from ATA’s work fodudicial Watch SeeKlayman’s PosiTrial Mots. at 21-22.

Judicial Watch points out that these names remaineprtpeerty of didicial Watchunder
its agreement with ATA, which Klaymdradsigned.JW's PostTrial Opp’n at 1415 (citingJW's
Ex. 63, 11 5(A), 7).And dudicial Watchshows that in Klayman'’s rebuttal testimony, he himself

describes obtaining names Baving Judicial Watcfrom his Senate campaign, which got them
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from his first list manageATA, and later he brought thos@amedo his secondist manager Id.
at 15(citing Trial Tr.3408:12-25).

It is not a matter of an “illegal taking,” as Klayman casts the igslayman’s PosfTrial
Mots. at 23, but rather a potential breachisefagreement with Judicial Watchn the Confidential
Severance AgreementKlayman expressly agrees and acknowledges that, following the
Separation Date, he shall not retainhave access tany Judicial Watch donor or client lists or
donor or client data.” CSA 1 4(D) (emphasis added). Moreover, in the Agreéikiayiman
agrees that after the Separation Date, he shall natseConfidential Information for any purpose
without written approval by an officer of Judicial Watch, unless and until such Condidenti
Information has become public knowledge through no fault or comyu€tayman” Id. I 4(A)
(emphasis addedyefining “Confidential Information” to include “nepublic information and
materials” about “donors” and “prospective donors”).

There was sufficient evidence for the jury to find that Klayman breached hisitodoig)
under the Confidential Severance Agreementtmatccess or uskudicial Watch donor lists and
other confidential information. Accordingly, the Court shall not disturb the jurydictdy
granting judgment as a matter of law or a new tirathis basis.

5. Alleged Bias and Prejudice tdfe Court

In the following subpart, the Court shall address fouflafyman’sfive bases foallegng
that the Court wabiasedand prejudiced. As for the fifth basis, the Court shall defer a discussion
of certain letters that the Court excludeatil the Court dealsvith Klaymars pending motions
for sanctions regarding related issues.

At the outset, the Courtotes that Klayman’s motion for a new trial “must meet a heavy

burden to prevail on the ground of judicial misconduct.”Charles AlanWright, supra § 28009.
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i. The Court’s Decisions Not to Issue Certaimydinstructions Rrtinent to
Klayman’s Claims, JW andFitton’s Counterclaims, or Both

a. No Instruction Regarding “Bizarre” Trial Presentation

First, Klaymanargues that he was entitled to a jurgtruction about “why this case would
be tried in such a orgided manner, without [Klayman] having either witnesses or exhibits.”
Klayman’s PosiTrial Mots. at 2325 (referring also to the trial presentation as “[b]izarre” (internal
guotation marks omntieéd)). Of course, Klayman himself was permitted to testify, Kliagman
admits that hevas permitted tantroducethe Confidential Severance Agreementb evidence
Id. at 24. But the Court shall address his argument to the extent thédcdtual premises are
accurate.

Before trial,the Court considered and expressed doubt apmiig Klayman’s requested
instruction SeeOrder (Jan. 23, 2018), ECF No. 436, atlBtimatelythe Courtdid not givethis
instruction Klaymandoes not cite any authority for including an instruction alseutin of the
Court’s adverse legal rulings, including the imposition of sanctions, or alarty’sallegations
that this Court is biased agaitisat party Judicial Watch is correthat such an instruction would
have been wholly inappropriatd W’s PostTrial Opp’n at 21. By way of justifying the Court’s
final decision not to give this instruction, the Court stands by its prior reasthaitigdding an
instruction to this effect muld tend to suggest to the jury that the Court has made factual findings,
which it has not.”Order (Jan. 23, 2018), ECF No. 436, aflBe effect would have been to stoke
prejudice, rather than avoid it. Accordingly, the exclusion of such an instructioronasproper.

b. No Instruction Regardingair Comment
Klayman raises the fair commeissueagain. Klayman’s Poskrial Mots. at 2526.

Above, the Court discusdés rejection,on the meritsof theargument that it should haissued
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a fair comment instruction. Accordinglisis not a basis for finding that the Courbiasedor
that Klayman was unduly prejudiced.
c. No Instruction RegardinGumulativeBreach

Although the issues raised in KlaymarPestIrial Motions primarily concern Judicial
Watch'’s and Fitton’s counterclaims, this one concerns Klayman’s clddlagman argues that it
was improper t@mit aninstruction thathe jury could consider the cumulative effect of Judicial
Watch'’s simple breachesif any, of the Confidential Severance Agreemémtdecidewhether
Judicial Watch hadhateriallybreached the agreemend. at 2627.

After “[tlhe parties raised this issue the day before closing arguments uapd |
instructions,” the Courtonsideredhe proposed cumulative breach instruction and rejected it.
Order (Mar. 13, 2018), ECF No. 54Rlayman objectsmowto the Court’s reasoningubhe offers
nothing to show that the Courtiiecision was incorrectRather, he simply regurgitata single
district court opinion, from another circuit, that the Court consideoethg trialand decidedvas
insufficientfor several reasonKlayman’s Posf rial Mots. at 27 (citingsuntrust Mortg. v. United
Guar. Residential Ins. Co806 F. Supp. 2d 872, 902 n.64 (E.D. Va. 20%a&cated in part on
other grounds 508 F. App’x 243 (4th Cir. 2018¥ Order, ECF No. 543, at-2. The Court’s
decision to move ahead without swlury instruction did not demonstrate any bias. Nor did it
haveany prejudicial effectvhatsoever: fie jury was given the option to distinguibbtween
simpleandmaterial breaches by Judicial Watahd found neitherSeeJury Verdict Form, ECF
No. 560;JW’s PostTrial Opp’n at 22.

Accordingly,the Court’s decision not to gitke three aforementionéustructiors did not

8 Neither the Court’s [543] Order nor Klayman’s Rasial Motionscited theSuntrusiproceedings
in the Fourth Circuit following the district court’s decision.
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demonstrate any bias or have amgluly prejudicial effect.
ii. Ninth CircuitRuling and Florida Judgment

Klayman finds further evidence of bias angrejudicein the Court’s handling of two
decisionsby other courts that the parties sought to use for impeachment purgdagman’s
PostTrial Mots. at 2731. But Klayman overlooks the Court’s reasoning on the mamitsach
instance

At trial, Judicial Watchattemptedo impeach Klaymary asking aboua Ninth Circuit
ruling that was unfavorable t§layman. See, e.g.Trial Tr. 877:8879:12(identifying Judicial
Watch’s first attempt and the parties’ initial discussion with the Court on this;topi€ Bundy
852 F.3d 945, 953 (9th Cir. 2017) (findimgter alia, that pleadingled by Klayman “contain[ed]
patently false assertions”) After examining the rulingIn re Bundy and considering the
authorities, the Court issued an Order permitting Judicial Watch to ask about tHgingd&sue
without introducing the Ninth Circuit opinion itself. Order (Feb. 28, 2018), ECF No. 496, at 1-2.

Klayman improperlyconflatesthe Ninth Circuit issue with another issue. The Calst
carefullyconsidered whethdflaymanshould be permitted to use evidence of a Florida judgment
against Judicial Watchinitially, the Court held in abeyance Judicial Watch’s and Fitton’s motion
in limineto exclude evidence of the Florida judgment. Order (Feb. 20, 2018), ECF No. 465, at 3.
The Order included instructiord guidancéor Klaymanto follow at trial before he could ask
the Court’s permission to use this evidendg. at 34. At trial, the Court revisited thElorida
judgmentin the context of Klayman’s crosxamination of Fitton. The Court issued a further
Order allowing certain “narrowly focused” questioning about Fitton’s role, éxpressly
prohibiting any reference tbe Florida yjdgment itself. Order (Mar. 2, 2018), ECF No. 500,-at 2

3.
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Evidently finding the scope to be too narrewsr therisk to be too high that “Fitton would
then take the opportunity to explain the circumstances, which would likely not be faviarable
Klayman™—KIlaymanappears not to hayrirsuedhis line of questioningJW’s PostTrial Opp’n
at 24. Nor does Klayman respond to Judicial Watch’s opposition byiedentifying any placen
the recordwhere he did in fact ask Fitton about the Florida judgmdinie Court shall notoot
through the trial transcripts twnfirm whether he ever didse the Florida judgmeniuring the
lengthy trial See Potter v. District of Columhbi&58 F.3d 542, 553 (D.C. Cir. 200QVilliams,

J., concurring)quotingUnited States v. DunkebB27 F.2d 955, 956 (7th Cir. 199(er curiam)
(“Judges ‘are not like pigs, hunting for truffles buried in briefs’ or the record.”).

Now Klayman challenges thienited scope of questionirgpout the Florida judgment that
the Court permied, by contrast withhis characterization ahe Court’s response to thiinth
Circuit ruling. But the Court stands by its reasoning in its February 20, 2018, and March 2, 2018,
Orders about the Florida judgment, and its February 28, 2Qk8er about the Ninth Circuit
ruling.

Klayman’s effort to contrast these twiecisions ignores éhCourt’'sreasonig about the
application of the Federal Rules of Evidence and Circuit precedsinth the Court shall not
repeat here. But because Klayman allegethat the purportedly differential treatment is
demonstrative of bias, the Court shall add rtloat the circumstances of the twses of evidence
were distinguishable. Judicial Watch sought to impeach Klayman with evidenaggbaathis
own character fotruthfulness Whereadlayman requested permission to impeach Fitton with
evidenceébearing on the character for truthfulness principally of another Judictehweployee,

and only secondarily of FittonSee e.g, Order (Mar. 2, 2018), ECF N&O0O, at 23. These
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contexts affected the Court’s application of the relevant evidentiary, foleshich, again, the
Court refers the reader to the respective Orders themselves.

Someother issues briefly raised by Klayman desesweilarly succinctdispatch First,
Klayman argues that he did not open the door to Judicial Watch’s impeachment useinftthe N
Circuit ruling. Klayman’s Posfrial Mots. at 28 (citingTrial Tr. 877:824). But Klayman
mischaracterizes the recordudicial Watch ultimately did not bring in the Ninth Circuit ruling
after Klayman made the statements that he.ciiéhen Klayman objected to Judicial Watch’s
attempt to raise the Ninth Circuit ruling at that tioreDay 3 of the trial, February 28, 201Be
Court and the parties dealt with the issoigially a sidebar, and then further after the Court
dismissed the jury for the day. When trial resumed on Day 4, March 1, A@di8jal Watch
pursued a different line of creexamination of Klayman, anahly later raised the Ninth Circuit
ruling. At that time, Klayman did not object to any lack of foundational Tr. 992:2-6. In any
case the Court finds thalayman’s cited statements on Day 3 of the trial sufficiently opened the
door to an attack on his character for truthfulneSse, e.qid. 877:15 (“I try to follow the rules
of ethics, yes.”); Fed. R. Evid. 608(b). Nor has he argued that the attack must immé&aiate
the statement that opens the door.

Second,Klayman objects to the Court’s identification of the correct opinion to which
Judicial Watch sought to refer in its efforts to impeach Klaym@ayman’sPostTrial Mots. at
28-30. There had been some confusion as to whi¢tv@Ninth Circuit opinions contained the
finding of “patently false” representatiorieat Judicial Watclproposed usingo impeachhim.
Seege.g, Trial Tr. 890:18-892:10, 966:2967:22. Judicial Watch had referred at first to the wrong
one. See id.But the Court found that Judicial Watch veagitled to ask about the scendioo the

evidentiary reasons that the Court discussed in its [496] Order of February 28yB@t8relied
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on the correct Ninth Circuit opinion. The Court did not demonstrate bias in the effortsb€isa
to understandhe proposed impeachmeand correct a mistaken reference to the wrongof
severalopinions for that impeachmentin anycase the discussion about the correct opinion
occurred outside the presence of the jury, thedspecificopiniondid not come into evidence, so
this discrepancy had no effect on the jury.

Lastly, Klayman objects to the Court’s prohibition of his attempt to revisit the intiit
ruling on redirect.SeeKlayman'’s Posilrial Mots. at 30. The Court sustained afechon tohis
doing so, indicatinghat the Courhad “considered this,” because Klayman had “raised this before,
and [the Court] [knew] what the answer isTrial Tr. 993:21994:5. To elaborate, Klayman’s
explanation of the context of the Ninth Circuit rubrgn particular his description of the
underlying Cliven Bundy matterexceeded the scope of the impeachmémid Klayman should
have known that the Court would prohibit that. Shortly beforehand, in response to another
objection, the Court had stopped Klayman from going into this context when Judiothl &g&ed
the impeaching question during cressamination. The Court made cléghat Klayman could
“give an explanation to [Judicial Watch’s] questiavhich relates to what it is that the Ninth
Circuit said about [Klayman’s] pleadings,” but expressly prohibited him frortjtiigg] into the
whole case that [Klayman] might have been involved witld.”993:1-11. Even though he was
prohibited from goingnto detail about the Ninth Circuit case, Klaynfaad already saidnough
to rebut the impeachmengeed. 992:7-14 (stating, e.g., “[t]here was another judge on the panel
that made the ruling by the name of Judge Ronald Gould, who actually is veay; lix@mocrat,

and he found that | hadn’t made any false assertiohs.”).

® Moreover, the Court’s review of Judge Gould’s dissemgestshat Klayman’s explanation is
misleading. Judge Gould wrote that Klayman “has not been disbarred or suspended by another
bar association or proven to have engaged in unethical conduct that could justifjmdigtiam
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The Court did not demonstrate any bias, nor did it unduly prejudice Klayman’srcase,
deciding how the parties could use the Ninth Circuit ruling and the Florida judgment.

iii. TheCourt’s Alleged “Actual Prejudicial Remarks”

Klayman raises a number of the Court’s remarks during trial that he saiegeonstrate
the Caurt’s bias against him and prejudiced the jury agdimst SeeKlayman’s PosfTrial Mots.
at 3136. The Court disgrees.In short, none of the Court’'s comments during trial evidenced any
bias against him The comments were appropriate in context. The Court even gavy
instruction that itcomments were not to be taken as indicabivany view of the merits

You should not assume from any of my actions during the trial that | have any

opinion about the facts in this case. My rulings on objections, my comments to

lawyers, my instructions to you, and my questions or comments to witrekses

were concerned witlegal matters or with clarifying a question or answer and are

not to be taken by you as indicating my view about how you should decide the facts.

You are the judges of the facts.
Trial Tr. 3742:243743:6. Nor could any of the Courtsomments have had a prejudicial effect so
significant as to support a finding of judicial biaSee e.g, Czekalski589 F.3d at 45Tciting,
e.g.,Liteky v. United State$10 U.S. 540, 555 (1994)For example’[ n]ot establishing bias or
partiality . . . are expressions of impatience, dissatisfaction, annoyance, and esertlaicre
within the bounds of what imperfect men and women, even after having been confirntetals fe

judges, sometimes display.Id. (quotingLiteky, 510 U.S. at 55%6) (internal quotation marks

omitted)

re Bundy 852 F.3d at 953 (Gould, J., dissenting). Judge Gould stops short of finding that Klayman
made no false assertion&layman’sattempt to furthemuddy the watersow by dragging in

Judge Gould’s other disset,a previougpanel rulingabout his lack of candor, does metedy

the likely misleading nature of his testimor§eeKlayman’s Posilrial Reply at 23 & n.10 (citing

In re Bundy 840 F.3d 1034, 1055 (9th Cir. 2017) (Gould, J., dissenting)). In any case, the jury
was left with Klayman’sincorrectedebuttal which the jury presumably considered as it weighed

all of the evidence.
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Nevertheless, he Court has consideredlayman’s purported evidence of bias and
prejudice andshall address that evidence categoricallyirst, many of the remarks to which he
points were outsidef the presence of thary. See, e.g.Klayman’s Posilrial Mots. at 3233
(citing Trial Tr. 576:1213, 577:123). By definition, those remarks could have no effect on the
jury. To the extent that Klayman refershs owncomments about the effect of the Court’s
statements on the jury, he effectively triebtmtstraphis way intodemonstrating that the Court
prejudicialy affectedthe jury. That is meritlessTheseremarks do not demonstrate that the Court
was biased #ier.

Second, bthe statements that tl&ourt did make in the presencearfe or more jurors
none of them demonstrates bias. Nor is any highly prejudicial. The Court shall negsrthel
describe some here

During voir dire, Klaymanaskedfor Juror N0.1177s verdict in a prior case, and now he
objects to the Courtmterruptioninstructingklayman notto ask such questiondd. at 31 (citing
Trial Tr. 96:37). But Klaymanomits the Court’'s almost immediately preceding instruction that
the juror not identify the verdict in a different pricase. Trial Tr. 95:206:2. The Court had
clearly signaled that such questions were off limits, and yet Klayman askecya Later
Klayman asked the same prospecjiwer about the Cliven Bundy mattemd the Court rejected
that line of inquiry. Id. 97:3-97:13 The Court stands by its explanation that the question was
inappropriate because Klayman was “bringing something in that’part of the case hereld.
97:910. The Court explained its reasoning further after Juror No. 1177 left the bhdn8f:14-
98:15. Now the Court elaboratestill further that because Klayman was never the attorney of
recordfor Cliven Bundy in his criminal case, there was valid reason for Klayman to ask

prospective juror about Bugid Such an inquiryvould imply some unfounded connection to this
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case To conclude, the Court’s responses to Klayman'’s inapproprigtelire questions \&re
neither unduly prejudicial nor highly prejudicial. Moreou€layman can scarcely complain now
about prejudice when he did not even object to the seatifgsdiuror No. 1177 Seed. 226:17-
18 (identifying objections limited to other prospestijurors).

Klayman also objects to several instances in which the Court commented on tha law
referred toa prior legal ruling. SeeKlayman’s Pos{Trial Mots. at 3536 (referring toone of the
Court’sauthenticity ruling and to the Court’s view dflayman’s argument that truth is a defense
to a disparagement claiff) The Court is permitted to do so. Klayman hasidentified any
precedent to the contrary. The Court finds that any prejudice engenddteddiyments does
not meet thénigh standard in this Circutb establish bias.

Additionally, whenKlaymanarguably badgered a witness by sayli®p you care to defy
court rules?” the Court respondé8ince when have you become the judge, Mr. Klaymala?”
at 35. Klaymaris not correct to characterize this comment as “scoffihd.”Rather, the Court
the enforcer of the rules of the Coewjustifiably rebuked Klayman for trying to usurp its role.
Any prejudice that this caused the jury was Klaymawis doing. Nor, in any case, was the
comment so prejudicial as to meet this Circuit’'s standard.

iv. DelLucaand Sheldon Deposition Rulings

Klayman also argues that the Court demonstrated bias and pia|yditfected his case

throughits handling of Stepha® DelLucas and Philip Sheldon’sestimony by depositigrwhich

the Court shall address in the order that Klayman dSesid. at 4044,

10 As discussedbove, Klayman was indeed wrong to argue that truth is a defense to the breach of
contract claim at issue.
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a. SheldonTestimony by Deposition

Klayman argues that he should have been permitted to make certain -ctasig@ations
to Philip Sheldon’s deposition testimonig. at 4142. Despite the severe tardinesKtdyman’s
eveof-trial submission of countettesignations, the Court carefully considered his proposals on
the merits and denied them. Order (Feb. 23, 2018), ECF Noat488,

Klayman objects now that the Court’s reasoning for this detifdred from Judicial
Watch'’s and Fitton’s basis for opposing these couhésignations. Klayman’s Pestial Mots.
at 43:42. But Klayman does not cite any authority for his apparetion that the Court’s bases
for a decision must be limited to those proposed by a party (or its oppadioelné precise). Nor
does Klayman otherwise show that the Court was wrong on the merits.

The Court has reviewed the deposition transcript and stantisebyeasoning iiits [486]
Order. Moreover, the Court’s review of the trial transcript shows that Judicial Wadatotlieven
use the designation within Sheldon’s deposition to which Klaymanisiteo-designation
purportedly responded. Accordingly, the Court findsewdence ofbias or high prejudice
suggestive of bias.

b. DelLuca Testimony by Deposition

Klayman challenges the Court’s handlingaafrtain deposition testimonyy Stephanie
DelLuca The Court appropriately exercised its discretion regarding this testiand does not
change its decision now under Federal Rule of Evidence 403(b).

First, Klayman objects to the Court’s decision tlma Deluca’stestimonyaboutan
incident in achurchparking lot 1d. at 4243 (citing Trial Tr. 3184:2324). With one small
exception, Klayman did not challenge Judicial Watch’s and Fitton’s designation of this dr

DelLuca’s deposition transcript as part of his filing challenging other rsigs of that
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transcript}! SeeJointPretrial Smt., ECF No. 3371, at 26 (designating DeLuca Dep. 332®9);

Pl.’s Resp. to Ct.’s Min. Order Regarding Couridasignations, ECF No. 478, at-18 (expressly
challenging only DelLuca Dep. 34:1%, but more broadly quoting DeLuca Dep. 34%. The
Court expressly considered Klayman’s challetaga smallportion of this designatiernamely,

his challenge to DeLuca Dep. 34:16—and denied it. Order (Feb. 23, 2018), ECF No. 486, at
4. The Court has reviewed the deposition transangitrial transcriptand stands by the reasoning
in its [486] Order. SeeDelLuca Dep33:22-36:9 Trial Tr. 318:18-3185:11(regarding DelLuca
Dep. 33:22-36:9 It appears from the transcripiat Klaymardid not everobject to thigestimony
when it was read at trial. Even if had the Court finds no evidence of bias or high prejudice
suggestive thereof in allowing this deposition testimony to be read at trial.

Second, Klayman argues that the Court should not bagkidedDelLua’s testimony
aboutKlayman’s aspirations fothe SenateindPresidency Klayman’s Postrial Mots. at 43
(citing DeLuca Dep. 55:8). The Court expressly considered Klayman’s cowutesignation of
this portion ofDelLuca’s testimony and excluded ©rder (Feb. 23, 2018), ECF No. 486, at 3.
The Court has reviewed the deposition transcript and stands by the reasoning in i@r{é86]

Third, Klayman disagrees with the Court’s decision ltova DeLuca’stestimonyabout
vulgar wordsthat Klaymanpurpatedly used. Klayman’s Pa3tial Mots. at 4344 (citing Trial
Tr. 3185:2425). Klayman did not challenge Judicial Watcldad Fitton’s designation of this
portion of DelLuca’s deposition transcript as part of his filing challengihgratesignations of

that transcript.SeeJointPretrial Sint., ECF No. 3371, at 26 (designating DelLuca Dep. 34:0);

11 Klayman proposed countelesignationsgo part of Judicial Watch’s designated portion of the
DeLuca deposition, but the Court rejected the cowateergnationsPl.’'s Resp. to Ct.’s Min. Order
Regarding CounteesignationsECF No. 478, at 7 (proposing DelLuca Dep. 8882, 87:7

16, 93:414, 97:21100:12to counter DeLuca De36:19); Order (Feb. 23, 2018), ECF No. 486,
at 3 (rejectinggach of theseounterdesignatios). He does not challenge that decision now.
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Pl.’s Resp. to Ct.’s Min. Order Regarding Coufidersigna@ions, ECF No. 478 (no citation of
DelLuca Dep.38:3-10. Nevertheless, having reviewed the deposition transcript and trial
transcript, the Court stands by its reasorahgidebain allowing this deposition testimony to be
read. SeeDelLuca Dep38:3-10;Trial Tr. 3185:12-3186:15 (regarding DeLuca Dep. 38:3-10

Finally, the Court Bowed DelLuca’stestimonyaboutother litigations betweeher and
Klayman which Klayman now argues was an errétlayman’s PosfTrial Mots. at 44 (citing
Trial Tr. 3187:73188:20) Klayman did not challengiudicial Watch’sandFitton’s designation
of this portion of DeLuca’s deposition transci@stpart ohisfiling challenging other designations
of that transcript SeeJointPretrial Sint., ECF No. 3371, at 26 (designating DelLuca Dep. 52:12
53:16);Pl.’s Resp. to Ct.’s Min. Order Regarding Cousidasignations, ECF No. 478 (no citation
of DeLuca Dep. 52:183:9). Nevertheless, having reviewed the deposition transcript &id tr
transcript, the Court stands by its reasorahgidebain allowingthis deposition testimony to be
read. SeeDelLuca Dep. 52:1:83:9; Trial Tr. 3187:63189:17 (regarding DeLuca Dep. 5212
53:9).

-

Having reviewed Klayman’s grounds for judgmengaamsatter law or a new trial, the Court
finds that none warrantsither form of relief. Accordingly, the Court now considers whether
Klayman is nevertheless entitled to remittitur of the jury’s award.

6. Remittitur

Klayman object®n two grounds to the jugwardto Judicial Watch and Fittoof a total
of $2,800,000claimingthat figureis “excessive,” and it is “more than what Defendants/Cotunter
Plaintiffs asked for.” Klayman’s Posflrial Mots. at 45. His briefing ofhese arguments

profoundlydeficiert.
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While Klayman cites authorities regarding remittitur of excessive damagesisawa
including some in the vicinity of this jury awargkeid. at 4546 & nn.1617, he says nothing to
explain why the awasin this casareexcessive compared withe counterclaims in this case.

Above, the Court rejected Klayman’s argumembw reiteratedthat the jury wrongly
attributed damages caused®yLK and Freedom Watch to Klayman himseffeeid. at 46. Nor
did the Court find merit ifrkKlaymaris other argument, namely that the Court prejudiced the jury
against him.ld. Moreover,Klaymanhas not walked the Court through the calculations necessary
to support his argument that the verdict was excessive as to specific caimigror as to the
counterclaims as a whole.

The contentious relationshigetween the parties was reflected in the trial. At nearly every
turn, Klayman, on the one hand, and Judicial Watch and Fitton, on the other, disputed the evidence,
whether it was exhibits or testimanylhese disputgsroducedcontradictory evidence, which it
was the jury’s role to evaluate and credithe verdict form prompted the jury to apply this
evidence clairrby-claim and counterclairby-counterclaim. SeeJury Verdict Form, ECF No.
560. Ultimately the jury awarded damages in seven different categories of countsrclaim

It was not as if the jury generated a lump sum figure for which the allocatspetific
claims and counterclaims was unclear. The jury never even produced a totalRgtirerwhen
the jury returned with awards on the counterclatims,Court had to tally th@wards on particular
counterclaims to identify the total judgment for Juditiidtch and for FittonSeel. on the Verdict
for Counterpl. Judicial Watch, Inc., ECF No. 548; J. on the Verdict for Counterpl. Thomas J

Fitton, ECF No. 5492

12 As a reminder, the Couviacated these judgments on the verdict so thayridn would have
time to prepare his postial motions. Order (Apr. 12, 2018), ECF No. 565, at 3. As a result of
today’s decision, however, the Court shialssugudgments on the verdict.
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Although the total $2,800,000 award between Judicial Watch and Fitton is significant, the
Court has no reason to believe that the jury ever conceiviie @ward in that fashion. Rather,
the jury heard evidenass toall of the issues raised by the counterclaims and should have credited
the witnesses and other evidence accordingly. For some counterdi@nusytreceived evidence
as to specific amous, and for others the jury was left to make its own determinatioreach
instance, the jury appears to have complied with the verdict form by assigpargtesedamages
for eachcounterclaim The Court finds that none of those individdaterminatios “shocis] the
consciencg or is “so inordinately large as to obviously exceed the maximum limit of a reasonable
range within which the jury may properly operatm light of the counterclaims in this case.
Peyton 287 F.3d at 1126-27.

Nor does Klaymamxplain how this verdict is more than what Judicial Watch and Fitton
requested. Again, the Court is not obligetté@k down the numbers of its own accoBlt even
if and wherea specific award is greater thdadicial Watcks and Fittors requestthe Court is
unpersuaded that such fact alone warrants remittitur. The Court is unpersuadegrbgnfda
authorities for this proposition. Klayman relies on D.C. Circuit precedent sugpdsit‘in the
absence of punitive damageglaintiff can recover no more than the loss actually suffered.”
Kassman v. Am. Univ546 F.2d 1029, 1033 (D.C. Cir. 1971@pr curiam (quotingSnowden v.
D. C. Transit Sys., Inc454 F.2d 1047, 1048 (D.C. Cir. 1971)) (internal quotation marks omitted);
Klayman’s Posflrial Mots. at 45. But, as he acknowledgess ttase line concerns double
recovery—therule generdy prohilting recoverya second time for the same inju§ee Kassman
546 F.2d at 10334 (“Where there has been only one injury, the law confers onlyemosery,
irrespective of the multiplicity of parties whom or theories which the plaintifyms.”) see also

Medina v. District of Columbia643 F.3d 323, 326 (D.C. Cir. 2011) (related issue of double
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recovery) The language that Klayman cherrypickshbmader than the holding, and ig
unsupported by the case law when extracted from its proper conidwdt context,double
recovery is not at issuéere Accordingly, the applicable standard remains the excessiveness of
the award, which the Court has found is not satisfied here.

The Court also rejectslayman’s argument, in higeply, that the verdict was a result of
“passion, prejudice, or mistake” by the jury. Klayman’s Posl Reply at 26 (quotingapitol
Hill Hosp. v. Jonesb32 A.2d 89, 93 (D.C. 1987)) (internal quotation marks omitted). Elsewhere
in this Memorandum Opinion, the Court has rejected Klaynsaveral brieArgumergin support
of that notion. Klayman does not supply any further basis for revisiting theasssasnts her
Moreover, the juris “award[s] [were] within a reasonable range,” and the Court has no reason to
secondguess themNyman 967 F. Supp. at 1571.

Klayman has not satisfied the high standard necessary to disturb the jurysresgigf
damages to the cowertlaims.

—_—

The Court has found that the jury had sufficient evidence on which to base its vardict fo
Judicial Watch and Fitton on their counterclaimScott 101 F.3d at 752. Nor are there any
grounds to grant a new trial or remittitur. Accordingly, Klayman is unable to pmvais Post
Trial Motions. Although the Court offers these conclusions here, the Countsfatits analysis
below of Klayman’s argument in the Pdstial Motions that certain letters should not have been

excluded from evidence; that argument does not affect the outcome.
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B. Sanctions Motions& Related Issues

The Court addressdwereKlaymaris pendingsanctions motions againdtidigal Watch
and, with respect to the second motion, Fitewell aKlaymanrs argument in the Podtrial
Motions aboutertain evidence excluded by the Discovery Sanction agéliagtnan

The Court shall begin with Klaymanfgst pending sanctions motion, filed the day before
trial, in which he seeks entry of judgment in his favburther kelow the Court shall addrebss
“renewed motion filed after trialand seekinghiat relief too From considering this posial
santions motion, the Court shall naturally turn to Judicial Watch’s and Fitton’s motisimike
thatpostirial sanctionsnotion

1. Klayman’'sPretrialMotion for Sanctions and Entry of Judgment

The ssuein this first motion is whether Judicial Watch’'s and Fitton’'scounsel
misrepresentellaymaris prior compliance (or lack thereof) with discovetypon consultation
with hisown prior counsel in this matteKlaymanrecalled that he did make certain productions
earlier in this case, andow arguesthat those productions demonstrate Judicial Watch’s and
Fitton’s false representations to the Col¢tayman’s 1st Sanctions Mot. at 1, Sudicial Watch
and Fittonrespond in pertinent patthat Klaymandid not make productions in response“the
bulk” of therelevant sebf discovery requests; the productions he did make were of limited utility;
and in anycase the sanction for noncompliance in discovery was impasédretheir counsel
made the statemen@boutKlaymaris noncompliance JW’s 1st Sanctions Opp’n. In reply,
Klayman urges that th@pposition conceded his production and now inappropriately pivots to
argue relevance instead&layman’s 1st Sanctions Reply at 1-2.

It is true thaKlaymanresponded tsomediscovery requestsSeeKlaymaris 1st Sanctions

Mot. at 5 & Exs. 34; JW’s 1st Sanctions Opp’n at But Judicial Watch’sopposition to thd?ost-
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Trial Motions makes clear that those wigiial discovery requestslW’s PostTrial Opp’n at 26.
Whatever the merits ¢flayman’sresponse to trseinitial discovery requests, washisrepeated

failure to produce documents in response Jiadicial Watch’s and then atefendants’
SupplementaRequest$or Production of Documents thatompted Magistite Judge AlariKay to
imposethe sanction prohibitingKlayman from “testifying to or introducing into evidence any
documents in support of his damage claims or in support of his defenses to Defendants’
counterclaims Order(Feb. 23, 2018), ECF No. 4&7Testimony and Other Evidence Order”)

at 1-:2 (qQuoting Order (Mar. 24, 2009), ECF No. 3@&ing Mem. Op. (Mar. 24, 2009), ECF No.

301, at 56) (internal quotation marks omitted)rhe Court has referred to this as the “Discovery
Sanction.”

In a 2009 decision, this Court uphelee Discovery Sanctigrmasthe Court recalled iits
Testimony and Other Evidence Order on the eve of ttdl(citing Mem. Op. (Aug. 10, 2011),
ECF No. 362, atg (citing Klayman v. Judicial Watch, Inc628 F. Supp. 2d 84 (D.D.C. 2009)
(Kollar-Kotelly, J.)). Klayman points now to documents that were produced prior to the
imposition of sanctions.But he does not claim that they were responsive to the Supplemental
Requests. Accordinglyhere is no basis to challenge the Discovery Sanciéon Judicial Watch
and Fitton did not materially misrepresent the noncompliance that prompted thimirsanct

Although Judicial Watch and Fittoprevail onKlaymaris first sanctionsnotion,they do
not furnish any authority for requesting sanctions against Klayman in the fororoiey’'s fees
for their opposing brief. SeeJW’s 1st Sanctions Opp’'n até& Even if the Court assumes,
arguendgthat sanctions could be awarded under Federal Rule of Civil Proceduraid &xercise
of its discretion the Court shall not grant such award. The Court presumésditgl Watch’s

and Fitton’sfailure to mentiorKlaymaris original production was unintentiorakimply another

41



casualty of this longunning litigation. The foregoing analys makes cleaenoughthat Klayman
is not entitled tdis requested sanctionButthis issue could have been headed off in entirety if
Judicial Watch and Fittohad recalled the prior production sooner and been more precise in their
representations. Acomingly, the Court shall not award attorney’s fees for responding to this
motion. Nor, of course, is Klayman entitled to any of the relief he requeésts.e.g Klayman’s
1st Sanctions Reply at 4.

The Court’s prior decisions conclusively resolve this issue and dictat€l#lyatan’s first
motion for sanctions be denied.

2. Portion of Posflrial Motions Dealing with Alleged Prejudice from Exclusion of
Klaymaris Letters

The Court’s Testimony and OthévidenceOrder summarizing the evidence tKéyman
could use at trial was issued two days prioKkaymaris first motion forsanctions As ofthat
Order, the Court was unaware of any documents producddldyman at any point during
discovery. Testimony and Other Evidence Order at 4. NorKiagiman raised any such
documents “during the series of pretrial conferences in January and F&fyi@yyr in response
to the Court’'s subsequent orderdd. But for the avoidance of doylihe Court made clear that
the “sanctions [did] not prohibKlaymanfrom introducing any documents thatdhd produce to
Defendants during discovery,” which at that point appeared &onlodl set Id. (emphasis added).

In his Pos{Trial Motions,Klaymanclaims that he producexkrtain “letters at issue (or at
least the operative letter spelling out the various breaches committed bylJvdiwh)” that the
Court improperly excluded. Klayman’s Pastal Mots. at 3637 (citing Order (Feb. 28, 2@),
ECF No. 495, at 1)But the Court already dealt with these letters when Klayman indicated at trial
that he wanted to use them. In a February 28, 2018, Order, the Court expresslyeaublesidies

from Klayman to David Barmakwho served as outside counsel to Judicial Watch in certain
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matters other than this litigation itself. Order (Feb. 28, 2018), ECF No. 495, aé LColrt found
that becaus&laymanhad not produced tee documenishe was prohibited from introducing
them into evidenceld. Nevertheless, the Court carefully delineated the ways in vidlayyman
could discuss the letters at tridtl.

There are at least two problems wiKkaymaris postirial attempt toraise these letters
again First, althoughKlaymandoes claim that he produced these lettergldes not claim that
he produced thlettersduring discoverywhich is the only basis under the Court’s Testimony and
Other Evidence Orddor permitting him tantroduceevidenceat trial * Rather Klaymanrefers
the Court to his opposition to motiefor summary judgmenKlayman’s PosfTrial Mots. at 37
& n.15(citing ECF No. 2853). That oppositiortonsistsn entiretyof a copyof Fitton’s deposition
transcript. Pl.’s Opp’n to Defs.’, [sic] Judicial Watch’s, Thomas J. Fitidsis] Christopher
Farrell’s and Paul Orfanede’s [sic] Mots. for Summ. J., ECF No. ZB&transcriptattaches what
is evidently the “operativeétter of interest t&Klayman Klayman’s PosfTrial Mots. at 37 (citing
ECF No. 2853, at ECF pages 136). He does not show that he ever submitted any tgtters.
Review of the docket confirms that discovery had concluded prior to summary judgreéngbri
Min. Order of Sept. 15, 2008Accordingly, he was not permitted to use at trial a document that
he did not produce during discoverilaymanhas not shown that the Court erred in excluding
the operative letter or any others.

The Court alsaaddressesn alternave groundsfor prohibiting these letters.Judicial
Watch and Fitton argue in effect that it would be unfairly prejudicial to admit onererahthese

letters wherKlaymandid not produce them during discovergeeJW’s PostTrial Opp’n at 26

13The sole exceptiot this blanket rulés the Confidential Severance Agreement, which the Court
did permit Klaymarto use at trial. Testimony and Other Evidence Order at 5.
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27. Only during discovery wouldludicial Watch and Fittohave had the opportunity “to test the
claims, damages and defenses” raisedailetter written byKlayman himself. 1d. at 27
(“Klayman’s argument that there would be no surprise occasioned by hipatteimroduceand
admit letterswritten to advocate his claims against JgVdisingenuous.” (emphasis added)).
AlthoughJudicial Watch and Fittodo not cite Federal Rule of Evidence 403, the Court finds that
this rule supplies the authority ftreir objection Because the operative letter consists solely of
Klaymaris own allegations and arguments, the danger of “unfair prejudice”Jualicial Watcks
and Fitton’sinability to conduct discovery in response “substantially outweigh[s]” ther'kette
“probative value.” Fed. R. Evid. 40&ven if the sanctions had not applied, the Court could have
excluded the letter in an exercise of its discretion under Rule 403.

In short,Klaymanwas sanctioned for his failure to respond to certain discovery requests.
The Discoery Sanction prohibitedlaymanfrom introdugng any evidence at triab advance his
damage claims aespondo the counterclaimsThe Testimony and Other Evidence Orcdheade
clear thaKlaymanwould not be prohibited from using any documents thagagroduceduring
discovery Although Klayman subsequently identified a tranche of documents that he in fact
produced during discovery, he has not argued or otherwise shown that he ptbdugsetative
letter or any othersduring discovery. Nor hasehargued that he would have used at trial any
documents in the tranche that he produced. And, even if there wBisauwvery &nction,the
Court could have excludethe letter(s)becauseludicial Watch and Fittodid not haveany
opportunity to conduct discovery on the basis thereof. AccordiKégymanhas not identified
any error in the Court’s decision to exclude this letter, as well as othersdo kehonly obliquely
refers.

Klaymanalso objects to the Court’s response to his attempt to raise the letters dukring tria
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Klayman’s Posflrial Mots. at 3940. As previously discussed, the Court issued precise
instructions for what Klayman was able to do with the letters, despite beshgiped from
introducing them into evidence. Order (Feb. 28, 2018), ECF No. 495, at 1. Those instructions
pertained to Klayman'’s attempt to discuss the letters in his own testirBeeyid. Klayman now
objects to two instances in which those letteesenat issue

His first objectionconcernshis attempt to use these letters in his cresamination of
another witnessSeeKlayman’s Pos{Trial Mots. at 39 (citingrial Tr. 2094:417). Misleadingly,
however, he does not acknowledge the context, i.e., that this liss own testimony.Klayman
tried to raise the letters in this cremsamination at least twice. The first time he attempted to do
so, the Courexpressly cosidered the issue and upheld an objecti@eeTrial Tr. 2071:20
2073:21. Klaymandoes notirgue that th€ourt erred in this first instance. He now refers to the
secondime that he raised these letters with that witness, when the Court again upbigjecéion
after discussiomostlyat sidebarSeeid. 2093:23-2096:24.There is no valid basis for objecting
to the Court’s disposition of Klayman®econd attempt to raise with the same witness certain
letters that the Court prohibited from entering into evidence. The one basis that codld Iz va
if Klayman was referring to a different set of letters in g@sondnstance. Klayman initially
made that argument, but when the Court carefully addresegaskibility at sidebarandheard
Judicial Watch’s clarification to the contrakiaymandid not renew the argument ttiats was a

distinct set of lettersSeeid.'* If he istrying to do saow, his argument lacks sufficient clarity.

141t appears that, all along, the grouping of letters at issue includeddstetts Ifrom Klayman
himself to David Barmakas well as letters from Joe Kalunas, Klayman’s counsel outside of this
litigation, to David Barmak SeeTrial Tr. 2093:232096:24. The Court properly excluded both
types of letters consistent with its Discovery Sanction and the Testimon@taed Evigence
Order.
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Nor has he shown that he produced any such letters during discovery; absent tivaj, shew
letters are once again barred by the Discovery Sanction.

SecondKlayman critiques the Court’s limiting instructiavhen he discussed the letters
during his own testimay. SeeKlayman’s PosfTrial Mots. at 39 (citingrial Tr. 749:2-10). The
Court had already issued an Order identifying what its limiting instruction watehb Order
thatKlaymandid not request reconsideration deeOrder (Feb. 28, 2018), ECF No. 495, at 1
If the Court had to issue this instruction multiple time®either party has identified the spots in
the record, nor will the Court hunt through the record for-thigen itwas because Klayman
violated the Court’s instructions in that Ord&eeTrial Tr. 749:2-12 feading in part as follows
outside the presence of the juiiy R. KLAYMAN : You gave the instruction already, Your Honor.
THE COURT: Yes, but you went ahead anfd] MR. KLAYMAN: More than once. THE
COURT: Youcontinued to do it. You continue to do it.”This is not an instance of bias nor, in
any case, is it highly prejudicial.

Klayman raises various and sundry othesues in a succession of singkntence
arguments, without any citation to the record or authorities. The Court shall dispibssnof
briefly.

Klayman maintainshatthe exclusion of the letters resulted ifoae-sided presentation
of the evidence Klayman’s PosiTrial Mots. at 40. The Court stands by its rationadéterated
above for excluding these lettersSeeOrder (Feb. 28, 2018), ECF No. 495, at 1.

Klayman argues that “Defendants,” presumably Judicial Watch, producesl l&iess
during discovery and accordingly would not haweerienced “undue surprise” if they were
introduced at trial. Klayman’s Pestial Mots. at 40. The Court cannolearly recall whether

Klayman ever made this argumenpreviously At the least, he suppliesithe a date of
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production, no arecord citation for this argumentor other identifyingdetails now. Even if
Judicial Watchwas aware of these letters, that is not a legitimate reason to water down the
Discovery Sanctiomr the Pretrial Sanctigreach of which responded to Klayman’s condiBze
Order (Feb. 23, 2018), ECF No. 487, at 2 (discussing each sanction).

In another seemingly novel twist, Klayman attributes his refusal to produce eotsum
regarding damages to the denial of a confidéptotective orderKlayman’s PosiTrial Mots. at
40. Without any citations or further elaboration, the Court lacks any basis short oftarbugh
the record as tawhetheror notKlayman has ever raised this argument. Regardless, it is inapposite,
for heraises the issue in a further challenge to the sanctions imposed upofSé®nid. Those
sanctions were well warranted, for the reasons that the Court has re@teldesés

None of these issues reflects biadhigh prejudice suggestive theredknd accordingly,
the Court’s handling of the letters m®t a reason to grant judgment as a matter of law or a new
trial.

3. Klayman's “Renewell Motion for Sanctions and Judicial Watch’s and Fitton’s
Motion to Strike

After Klayman filed his Postrial Motions, and while his pretrial Motion for Sanctions
and Entry of Judgment was still pending, he filed his Renewed Motion for Sanctions andfEntry
Judgment, which Judicial Watch promptly moved to strikéer€ is a aries of problems with
Klayman’s“renewed” motion.

First, this motion was filed afteKlaymaris [571] pleading containindnis Post-Tial
Motions. In light of Klayman'’s consistently dilatory and otherwise 1wompliant behavior in this
litigation, the Court hd madeit clear beyond cavithat thisadditional motion would not be
tolerated “The Court shall not consider any postrial motion that is not contained within

[the] single pleading filed by the aforementioned deadline [of July 1®018] and shall not
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grant any extension of this deadline for any reasoh.Min. Order of May 15, 2018 (citing Order
(Apr. 12, 2018), ECF No. 565, at 3)).

Klaymaris argument that this motion “is not a pasal motior’ lacks any authority.
Klayman’s 2ndSanctions Reply at 1. Hemply explainghat the information contained therein
“supplements” the pending motion filed before triédl. But the plain language of the Court’s
orders prohibits this postial motion that was not filed together with the other ginat motions.

Nor is it necessary to file a “renewed” motifom sanctionsvhen one remains pending. Even if
the Court had not limited the pesial motions to a single pleading, this pasal pleadingfiled
July 13, 2018was filedlate, without any justification for its tardirges

Moreover, even if the Couwtere toconsider the merits of this motion, the grounds lack
merit, exceedthe scopeof this case are raised belatedly after trial, are inaccurate and/or
misleadingare duplicative of the PoStrial Motions, and/or are duplicative of the pending Motion
for Sanctions.

Only one point deserves further attentidlaymansuggests that defense counsel tacitly
admitted havingiccess to the material thélaymanproduced during discovery in December 2007
and January 2008. Klayman’s 2nd Sanctions Miol.0 n.3. Even if thas true the fact would
not helpKlaymaris case. It does not suppdftaymaris argument that he should have been
allowed to use the letter(s) discussed above, for he still never claims thattseishare among
thedocuments in that production. Nor does he claim that he should have been allowedéo use th
documentshat weran that production At the mostKlayman’s poinsuggests thakudicial Watch
and Fittonhave documents about this case in storage, and that hauling them out for trial was not
necessary becaugaymanl) had not recalled their existence until the eve of trial, and 2) even

after recalling their existence, had not attempted to use them at trial.
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These reasons warrant denial of Klayman’s gkt motion for sanctions. Judicial
Watchs and Fittors motion tostrike does not cite any authority for the specific refiefy seek,
namely thaklayman’s entire postrial sanctionsnotion bestricken The most likely authority is
Federal Rule of Civil Procedure 12(f), which contemplates a muiitstrike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or scandaloes.’'mattdicial
Watch and Fittorikely hoped to avoid filing an opposition on the merits. But because the Court
has found thaKlaymanis not procedurally or substantively entitledthe relief of dismissal of
this casainder higenewednotion, and accordingly dergéhat motion, this motin shall be denied
as well The Court therefore does not reach the issue of Judicial Watch’s an¢sHtibtlement
to attorney’s fees for filing thenotion to $rike.'®

C. Remaining Damages Issues

The Court submitted the issues of liability and damages to thenumgarly all respects
However, sveralloose ends remairSeeOrder (Apr. 12, 2018), ECF No. 565.

1. Liability and DamagesHxcluding Interest) on Count | of Amended Counterclaim

Count | of the Amended Counterclaim alleged a breach of Paragraph 10 of the Confidential
Severance Agreement.hat paragraph provides in pertinent ghst:

Klayman further agrees to reimburse Judicial Watch for personal cosigamses
incurred by him during hismployment, if any, that Judicial Watch may determine

in good faith were mistakenly charged or allocated as costs or expenses af Judici
Watch, as well as any additional expenses that Klayman has billed to Judicial
Watch or charged to a Judicial Watch credit card that Judicial Watch determines in
good faith are personal expenses of Klayman. Klayman shall reimburse Judicial
Watch for any such amounts within seven (7) days of being notified by Judicial
Watch and being presented with supporting documentation of the amount, date and
category of cost or expense items for which reimbursement is sought.

15 The Court also does not real€laymaris argument that sanctions agaidatlicial Watch and
Fitton are warranted becausieey failed to confer with him before filing thmotion to strike.
Klayman’s Opp’n to Mot. to Strike at 2.
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CSA { 10. Upon review of evidentieat Klayman had not paid personal expenses for which
Judicial Watch billed him pursuant to Paragraph 10, the Gyartted emmary judgmento
Judicial Watch and awardé&$9,358.48 irdamages.SeeKlayman | 628 F. Supp. 2d at 150
(finding liability); Klayman Il 661 F. Supp. 2d at(Specifying damages)The Court reserved the
issue ofany prejudgment interest on this sum until “all remaining liability issues have been
resolved’ Klayman I, 661 F. Supp. 2d at 6.

2. Intereston Counts lJI, andlll of Amended Counterclaim

On the eve of trial,ne Courtreturned tathe issue of prejudgment interéstdetermine
whethelit needed t@ubmit this issue to the juryseeMin. Orderof Feb. 15, 2018. In its February
20, 2018, pretrial conference, the Court discussed with the parties wBeilnar —as well as
Countsll and/orlll—of the Amended Counterclaim concerned unliquidated damages, such that
the jury would be required under D.C. Code 8103 todecide any entitlement to prejudgment
interest'® See e.g, id.; Feb. 20, 2018 Hr'g Tr.819-43:15, 50:23-53;@istrict of Columbia v.
Pierce Assocs., Inc527 A.2d 306, 310 (D.C. 1987gontrasting “g@neral rule” that onlyost
judgment interest is available under Sectior109, with exception fopre-judgment interest
awarded by “the factfinder, in the exercidets discretion, . . . if necessary to fully compensate
the plaintiff”).

The Court ultimately determined th&ounts | andll sought liquidated damages, and

therefore, the issue of prejudgment interest on those counterclaims dielexditd be decided by

16 Section 15-109 provides that,

In an action to recover damages for breach of contract the judgment shall allow
interest on the amount for which it is rendered from the date of the judgment only
This section does not preclude the jury . . . from inclgdinterest as an element in

the damages awarded, if necessary to fully compensate the plaintiff. . . .
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the jury. Having determined, by contrast, tGatuntlll sought unliquidated damages, the Court
did referthat issue to the juryThe jury awarded damages to Judicial WatchCaintlIll but
decided not to award prejudgment interest. Jury Verdict Form, ECF No. 5604t 4-5.

Neither Klayman nor Judicial Watator Fitton now challenges the Court’s decisions to
withhold from the jurythe issue of prejudgment interest Gounts land Il of the Amended
Counterclaim or toput that issue to the jury with respect@ountlll. Accordingly, the Court
shall not revisithosedeterminationsexcept insofar as necessary to consider lingering issues with
Counts | and Il

Now the Court must coimm whether Judicial Watch is entitled to prejudgment inteasst
to Count | anddr Countll. Judicial Watchappears to addressatiissue with respect ©ountll,
but not Count, while Klayman sag noting at all about prejudgment interedtevertheless, the
Court shall examine this issue n@s to both counts, for the Couras reiterated on several
occasions that it would return to the issue of prejudgment interest on C&edQrder (Apr. 12,
2018), ECF No. 565, at 1-2.

Under local lawwhich governs the Confidential Severance Agreement,

In an action in the United States District Court for the District of Columbia . . . to
recover a liquidated debt on which interest is payable by contract or loy iesage

the judgment for the plaintiff shall include interest on the principal debt from the
time when it was due and payable, at the rate fixed by the contract, if any, until
paid.

17 Although the jury instructions and verdict form refer to Counterclaims 1 and & dheactually
Counts Il and Ill, respectively, of the Amended Quarclaim. The counterclaims were
renumbered for the jury to exclude Couras to which the Court had already determined liability

and damages, armtid not need tqut the issue of prejudgment interest to the junydicial Watch

and Fitton use the numbering scheme that was put to the jury, and appear not to address
prejudgment interest on Count | at @88eeJW’s PostTrial Opp’n at 30-31.
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D.C. Code 8§ 1808. “A liquidated debt is one which at the time it arose . . . was an easily
ascertainable sum certain®on Risk Servs., Inc. of Wash., D.C. v. Estate of C&rieA.2d 370,
379 (D.C. 2007jquotingPierce Assocs., Inc527 A.2dat311) {nternal quotatiomarks omitted)
If a debt is liquidated, thetie courtevaluates whethéiinterestis payableby contractor by law
orusag€ D.C. Code § 18908 see also Steuart Inv. Co. v. Meyer Grp., 16d. A.3d 1227, 1239
41 (D.C. 2013);Riggs Nat'l Bank ofWash, D.C.v. District of Columbia581 A.2d 1229, 1254
55 (D.C. 1990).Because Section 1H8is “remedial” the statute’s criteria for awarding interest
“should be generously construed so that the wronged party can be madé vBralgdonv.
TwentyFive Twelve Assocs. Ltd. P’shi®6 A.2d 1165, 1171 (D.C. 200@uotingRiggs Nat'l
Bank of Wash., D.C581 A.2dat 1255))(internal quotation marks omitted)‘[T]he court has
ample discretion to include prejudgment intetestif necessary to fully compensate the plaintiff’
and ‘[t]he court usually should award [prejudgment interest] in such cases asenastification
for withholding such an award."Wash. Inv. Partners of Delaware, LLC v. Sec. House, K.S.C.C.
28 A.3d 566, 581 (D.C. 2011yuotingFed. Mktg. Co. v. &. Impression Prods. Co., Inc323
A.2d 513, 531-32 (D.C. 2003)) (first alteration add€d).
i. Prejudgment Interest on Count |

Long before the Court granted summary judgment on Cesimdeedup to severayears
before Klayman even filed this casdudicial Watch ha@pprised Klaymarf his debts to the
organizationpursuant to Paragraph 10 of the Confidential Severance Agree®eeBuppl. Br.
of Counterpl., Judicial Watch, Inc., Regarding Damages on Count 1 of the Am. Countefcl., EC

No. 321, at 3, & (citing 3d Decl. of Susan E. Prytherch, ECF No.-3@1and attached Excel

18 Although Federal Marketing Comakes this observation while interpreting Sectiorl(@8,
Washington Investment Partnéransposes the observation, without comment, to the Section 15-
108 context.
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spreadsheet). Judicial Watch’s invoices and accounting identified an easiffaiasble sum
certain, Aon Risk Servsinc. of Wash., D.C.915 A.2d at 379and on that basis, the Court
concludedhat the debt was liquidated. As the D.C. Court of Appeals observed in another case
involving damages owed under contradi]t would be somewhat artificial to find the debt
unliquidated where [Klayman], the defaulting party, knew the exact amount and teitims of
contractual debt.”"Giant Food, Inc. v. Jack I. Bender & S99 A.2d 1293, 1302 (D.C. 1979)
ThatKlaymandisputed Judicial Watch’s documentation did not undermine the basis for finding
the debt to be liquidated; “[e]ven where a bona fide dispute exists as to a debt, coenddyge

find the liquidated nature of the debt unaffecteldl’} seealsq e.g, Feb. 20, 2018 Hr'g Tr. 43:9-

15 (reiterating Klayman’s challenge to Judicial Watch’s invoices).

The Court must now determine whether the liquidated damages under Count | warrant
recoveryof interestunder Section 1308. The parties’ Confidential Severance Agreement does
not provide for interest on Klayman’s personal expenses, uKliagman& Associates, P.C.’s
(“K&A”) debtin Count Il SeeCSA 11 1611. The Court turns to whether “law or usage” support
payment of prejudgment interest. D.C. Code-8.@8. That clause “might be viewed as somewhat
opaque or even inscrutabl®&iggs Nat'l Bank of WashD.C, 581 A.2d at 1255. But on the basis
of its independent research, the Court shall assangeiendo that “law” does not expressly
require an award of interest under these circumstances.

That leaves “usage,” a grounds for interest that is somewhat less opaque ndwwon lig
D.C. Court of Appeals precedentRiggsand later opinions.

A usage is not a legal rule but a practice in fa&gectrical Research Products, Inc.

v. Gross120 F.2d 301, 305 (9th Cit941). It is “a habitual or customary practice,

more or less widespread, which prevails within a geographical or sociological

area,”Sam Levitz Furniture Co. v. Safeway Stores, [H@.Ariz. App. 225, 228,

457 P.2d 938, 941 (1969)cated on other ground$05 Ariz. 329, 464 P.2d 612
(1970), or, in this case, a legal area. Given these cases and the common meaning of

53



“usage,” we think that the term as used in Sectiorl@8 refers to what is
customary or usual under similar or coméeacircumstances.

Riggs Nat'l Bank of Wash., D581 A.2d at 1255. Picking up the thread, that court has more
recently reiterated thdfplayable by usageé refers to'what is customary or usual under similar
or comparable circumstances,” such as ‘where such interest had been held to dralvecov a
case which was viewed as analogous in principl®Vash. Inv. Partners of Delaware, L|.28
A.3d at581 (quotingRiggs Nat'| Bankof Wash., D.G.581 A.2dat 1255). ®veralD.C. Court of
Appeals precedesitontain circumstances analogdaghis case

In District Cablevision Ltd. Partnership v. Bassajury determined that a cable company
hadchargedunjustifiablyhighlate fees to customers wkailed to timely payheirbills. 828 A.2d
714, 71821 (D.C. 2003) While there was some dispute atitov much of the plaintiffs’ damages
wasliquidated, théd.C. Court of Appealsbservedhat theentitlement to interest on the liquidated
damage®$y usagevas undisputedpresumably becauseis indeed customary pay interest on
funds that are withheld and not paid when due (as the late fees charged tgble company]
might be said to illusate)” 1d. at 731-32(citing Nolen v. District of Columbia726 A.2d 182,
184-85 (D.C. 1999)).

In Washington Investment Partnees party received certain fees under a contract, but a
jury later decided that the party breached that contract and must return th&d¢e28. A.3d at
571-72(identifying jury award of damages on claim “seeking the amount of)fe&s’light of
Bassinand other precedentthe D.C. Court of Appeals affirmed the trial court’'s award of
prejudgment interest on the fedor they were equivalent to an “overpayment” by the -non
breaching partyld. at 572, 581-82.

The principle is now well established this jurisdictionthat “[p]rejudgmentinterest

operates in part to compensate prevailing plaintiffs for the loss of the use of monaasha

54



wrongfully withheld by the defendantMazor v. Farrel| 186 A.3d 829, 832 (D.C. 2018) (citing
Bassin 828 A.2d at 732)And whenplaintiffs hadovepaid defendants iBassinandWashington
Investment Partnershose plaintiffs were entitled tecover prejudgment interest on the wrongly
withheld funds. See also Bragdqi856 A.2d at 1172 (finding prejudgment interest warranted in
case of overchargedsidential rent).

Here too Judicial Watch is entitled to interest on wrongly withheld funds teat ar
tantamount to afoverpayment’to Klayman. The Court determined that Klaymanliable for
damages unddraragraph 1@or failure to paycertainpersonal expensedVhen Judicial Watch,
rather than Klayman, bore the burden of Klayman’s personal expensss etkpensesrguably
represented an overpayment of compensatiobenefitsto Klaymanfor which Judicial Watch
was contractually entitled to reimbursement. Nevertheless, Klaymamlid not deliver that
reimbursement. Consequently, Judicial Watch is entitled to interest on the wiwpmgthheld
reimbursement In an exercise of the Court’s discretion, the Court finds that “usage” in this
jurisdiction supports an award of interest on the liquidated damages that Klayman must pay
JudicialWatch under Count I.

Unlessa rateis specified by contract, interest und@sction 15108acaimulatesat the rate
of 6% per year.D.C. Code § 28304a); Pierce Assocs., Inc527 A.2d at 311 That interest
accrues “on the principal debD.C. Code 8§ 1808, and is “ordinarily not compounded in the
absence of contract provisiorGiant Food, Inc. v. Jack I. Bender & SpR99 A.2dat1304. The
period ove which interest is calculated runsdm the time when it was due and payable . . . until
paid.” D.C. Code § 15-108.

Becausdhere is no interest raspecified byParagraph 10 dhe Confidential Severance

Agreement,Judicial Watch is entitled toterestat the statutory rate of 6%n its liquidated
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damage®f $69,358.48.There is similarly no indication that the parties intended any interest to
be compoundedhe Court shall not step furtheFor purposes of calculatirngterest accruakhe
datgs) that this principl debt was “due and payableid., are sufficiently defined in the
Confidential Severance Agreemefithe underlying paymemstweredue “within seven (7) days of
being notified by Judicial Watch and presented with supporting documentation of the amount, date
and category of cost or expense items for which reimbursement is sought.” IDSA&rlier in
this case, Judicial Watch submitted a declaration from Susan E. PrytHeggther with a
spreadsheet sipeepared-that identified the dates that the payments wereiced consequently,
under the seveday rule those payments were due on the following dates: November 19, 2003,
December 1, 2003, December 22, 2003, and August 11, 2004. Suppl. Br. of Counterpl., Judicial
Watch, Inc.,Regarding Damages on Count 1 of the Am. Countercl., ECF N¢.aBB¥ (citing
3d Decl. of Susan E. Prytherch, ECF No. 3214l attached Excel spreadsheet).

The Court has reviewed th@erestcalculatiormethoddescribedy Prytherchn her Third
Declaration and finds that it irasonabl@nd consistent with the statutory scherk@r instance,

Interest was calculated by determining a daily interest rate (6% periyie@ddy

365 days per year) and multiplying the amount outstgn@MT O/S) by the

number of days in the period [from the date that the payment was due until July 31,

2009] and the daily interest rate.

To simpify the calculation, for those invoices for which Mr. Klayman made partial

payments, no interest was calcalthton the partially repaid amount before the

partial payment was madeg. the period of time seven (7) days from the date of

the invoice to the date of the partial payment. Interest was calculated only on that

portion of the invoice for which no paymenmas ever made. By way of example,

Invoice No. 5 in the amount of $5,292.12 became due on November 19, 2003, but

Mr. Klayman made a partial payment of $3,168.75 on December 30, 2005. No

interest was calculated on the $3,168.75 for the period from November 19, 2003

through December 30, 2005. Rather, interest was only calculated on the amount

that remained unpaid, $2,123.37, for the period from November 19, 2003 through
July 31, 20009.
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3d Decl. of Susan E. Prytherch, ECF No.-3®1  11.e., 11. This canservative method inures
to Klayman’s benefit by understating interest for which he otherwise wouleédmonsible.
Accordingly, Prytherch’s method shall be usedalculate the interest to which Judicial Watch is
entitled as othe date othis Memorandum Opinion.

Following that method, the Court has determiagadf MarchL8, 2019 that Judicial Watch
is entitled to prejudgmeirmterest of $63,611.68 on its Count | damages of $69,358.48, for a total
recovery under Count | of $137,0.16. To crosscheck tte Court’s calculationof prejudgment
interest the Court has also calculated the interest to which Julli@&th was entitled as of July
31, 2009, the date that Prytherch used for her calculations, and found that its caldalagatds
invoice and for the total sum are consistent with those of Prytherch.

ii. Prejudgment Interest on Count

In Count Il, Judicial Watch alleged a breach of Paragraph 11(A) of the Confidential
Severance Agreementhich the Court excerpts as follows:

Klayman, and by its signature below, Klayman & Associates, P.C. (“K&A")

reaffirm and acknowledge the debt of K&A to Judicial Watch, which was in the

amount 6 $78,810 as of December 31, 2002, and agree that K&A shall pay the

then full outstanding balance of the debt{uding additional amounts allocated to

K & A [sic] by Judicial Watch’s accountants in accordance with their customary

practice regarding this debt), without offset or deduction, together with dccrue

interest of 8% per annum, on or before May 15, 2004, per the termsh\inthies

of the May 15, 2002 Meeting of the Board of Directors of Judicial Watch. . . .
CSA 1 11(A). The Court easily found that thése were liquidatedlamagesin this instance
because theConfidential Severance Agreement spedfithe amountfor which K&A was
responsible. Moreover, Klayman and K&A are deemed in the agreement to “reaffirm and
acknowledge” the specific amount of this debt. And in contrastwith Count |, here the
agreemenexpresslyprovidesfor prejudgment interest an8%rate thereby exempting this count

from the statutory default Id.; see alsoD.C. Code § 28302 (providing for 6% rate “in the
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absence of expressed contracCpnsequently, the Court did not need to ask the jury to determine
whether Klayman was entitled to prejudgment inteassio Count Il.

At trial, Judicial Watch submitted evidence of compensatory danfagéisis countn the
amount of $125,722, and evidence of damages including interest totaling $197,178.84 as of
October 2008.JW'’s PostTrial Opp’'n at 31 (citing JW’s Exs. 115, 123)udicial Watctproposes
two alternatives fohandlingprejudgment interest on thery’s finding of liability and award of
$200,000 in damagesseelury Verdict Form, ECF No. 560, at 4.

First, the Court couldind that the juryalreadyincluded prejudgment interest in its award,
despite being unprompted by the Cdaortlo so SeeJW’s PostTrial Opp’n at 31 Followingthat
logic, the evidence of damages including interastld explainthe jury’s awardof $200,000 on
this counterclaim.Alternatively,the Court could shave the jury’'s damages award to $125;722
on the theory that any more is unsupported by the eviderdeseae of interest-and award
prejudgment interest on top of that amouse id.

The Court is disinclined to disturb the jurylamages awardbsent Klayman’s ability to
prove that remittitur is warranted. Even though Judicial Watch here elucgaissiblebasis for
the jury finding—a basis that would suggest the jury included interest on the unddidyirtated
debt—thetotal amount awardedtill does not reach the exceedingly high level that could justify
remittitur. See Peytar287 F.3d at 1126-27.

In an exercise of its discretion regarding prejudgment interest, the Collirtirshahat
Judicial Watch is entitled to $200,000 for Count Il, inclusive of prejudgment interest.

iii. PostJudgment Interest
In its Amended Counterclaim, Judicial Watch also seeks-jpdgtment interest as to

Counts | and Il, as well as Count Ill. Judicial Watch has not raised the a$posjudgment
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interest in its briefing, which makes sense because the Court has netepétred judgment.
Absent briefing on this issue, however, the Court is not prepared to determine whether D.C. Code
88 15108 and 15109,28 U.S.C. 8§ 1961, or perhaps some other autheotyld control the award

of such interest.

*k%k

Although the Court has attempted to address all of Klayman’s material arguargntisat
the Court has not addressed do not affect the disposition of these motions.

V. CONCLUSION

For the foregoing reasons, the CADENIES Klayman’s[571] Motion for Julgment as a
Matter of Law, for a New Trial, or in the Alternative, for Remittitur of theyJerdict, DENIES
Klayman’s [489] Motion for Sanctions and Entry of JudgmeB=NIES Klayman'’s [572]
Renewed Motion for Sanctions and Entry of JudgmentPaIES Judicial Watch’s and Fitton’s
[573] Motion to Strike Plaintiffs Renewed Motion for Sanctions and Entry of Judgment.

The CourtGRANTS that portion of Klayman’s [571] filing containing his Motion for
Leave to Exceed Page Limit by One Page GRANTS Klayman’s [577] Motion for Leave to
File Reply in Excess of Two (2) Pages and Three (3) Lines.

As of March B, 2019, Judicial Watch is entitled to prejudgment interest of $63,6t0.68
its Count | damages of $69,358.48, for a total recovery under Count | 2fo¥0316 Judicial
Watch is entitled to $200,000 for Count Il, inclusive of prejudgment interest.

Having found thaKlayman is not entitled to judgment as a matter of law, a new trial, or
remittitur, the Court shalleissugjudgments on theerdict that the Court vacated to permit an
enlarged timeline for Klayman’s pestal motions. SeeOrder(Apr. 12, 2018), ECF No. 565, at
2-3. In an accompanying Ordehd Court shall entea final judgment that incorporates those

judgments on theerdict the Court’s liability, damagesand prejudgment interest findings to
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Count lof the Amended Counterclaim; and the Court’'s determination that the jury verdict as t
Count Il includegprejudgment interestSee d. at 3.
AppropriateOrdess accompag this Memorandum Opinion.
Dated: MarcHhlL8, 2019
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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