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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LARRY KLAYMAN,
Plaintiff,
V. Civil Action No. 06-670 (CKK)
JUDICIAL WATCH, INC,, et al,
Defendars.

MEMORANDUM OPINION?
(August7, 2019)

Plaintifff CounterDefendant Larry Klaymaseeks reconsideration of the Court’s decision
to deny his postrial motionsin this matter. Once again he also pursues voluntary recusal or
disqualification of the Court. And lastly, Klayman makes his latest requesrfotians against
Defendant/CountelPaintiff Judicial Watch, Inc.(*Judicial Watch”) and CountePlaintiff
Thomas J. Fitton.

For their part, Judicial Watch and Fittarant attorney’s fees and costs for prevailing in
this matter, anéskthatKlayman’s wages be garnished to ensure that they begin recovering for
their favorable judgment.

Upon consideration of the briefirfgthe relevant legal authorities, and the record as a

whole, in an exercise of its discretioiine Court shalDENY Klayman’'s [587] Motion for

! Although the case caption suggests that this case involves multiple defendants, Qhigioie
Watch, Inc., remained in this action by the time of trial. In addition, the egd®Ic does not
reflect Judicial Watch, Inc.’s and Thomas J. Fitton’s counterclaims. Howewvaydeethe Court
has used this caption for most of the proceedings in this long case, the Court shall notdeeother
at this late hour.

2 The Court’s consideration has focused on the following documents:

e Pl.’s Mot. for Recons. of Ct.’s Order Denying Mot. for J. Notwithstanding ¢ewhd
Renewed Mot. for Voluntary Recusal or Disqualification, ECF No. 587 (“Klayman’s
Recons. & Recusal Mot.”); Defs.” Opp’n to PIl.’s Mot. for Recons. and Renewed Mot. for
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Reconsideration of the Court’s Order Denying Motion for Judgment Notwithstardingerdict
(“Motion for Reconsideration”DENY Klayman’s [587] Renewed Motion for VoluntaRecusal
or Disqualification;DENY Klayman’s [592] Motion for Sanction®ESOL VE Judicial Watch’s
and Fitton’s [585] Motion for Attorney Fees and Co&tE-T THE STAY on Judicial Watch’s
[595] Writ of Attachment on a Judgment; ahdFT THE STAY on Fitton’s [596] Writ of
Attachment on a Judgment.

. BACKGROUND

This is theeightieth substantiveMemorandum Opinion, Order, or combination thereof
issued by the Court or Magistrate Judge Alan Kay in this thiyean litigation. See Klayman v.
Judicial Watch, Ing.Civil Action No. 06-670CKK), 2019 WL 1244079at*2 n.4 (D.D.C. Mar.

18, 2019)(listing each such decision).For a discussion of recent past proceedings, the Court

Voluntary Recusal or Disqualification [ECF No. 587], ECF No. 591 (*JW’s Recons. &
Recusal Opp’n”);

e Pl.’s Mot. for Sanctions, ECF No. 592 (“Klayman’s Sanctions Mot.”); Defpp’®to Pl.’s
Mot. for Sanctions [ECF 592], ECF No. 593 (“JW’s Sanctions Opp’'n”); Pl.’'s Reply to
Defs.” Opp’n to Pl.’s Mot. for Sanctions [ECF 592], ECF No. 594 (“Klayman’s Sam&ti

Reply”);

e Writ of Attachment on J., ECF No. 595 (“JW’s Writ”); Writ of Attachment on J., EGF N
596 (“Fitton’s Writ”); Defs.” Resp. to July 24, 2019, Minute Order, ECF No. 597 (“JW'’s
Garnishment Mem.”); Pl.'s Opp’n to Defs.” Resp. to Ct.’s July 24, 2019 Minute Order
(“Klayman’s Garnishment Opp’n”); Defs.” Reply in Opp’n to Stay of Writs a&hment
by Garnishment, ECF No. 601 (“*JW’s Garnishment Reply”);

e Mem. of P&A in Supp. of Defs.” Mot. for Attorney Fees and Costs, ECF Ne158BV'’s
Fees & Costs Mem.”); and Suppl. Mem. in Supp. of Defs.” Mot. for Attorney Fees and
Costs, ECF No. 588 (“JW’s Suppl. Fees & Costs Mem.”);

For purposes of the foregoing abbreviations, the Court refdrsgefing by Judicial Watch and
Fitton as being submitted collectively by “JW,” except with respect to the Writgachment on
a Judgment, which were filed separately by Judicial Watch and by Fitton.

3 That listexcludes Orders issued to implement ageanying Memorandum Opinions.



refers the reader to iMarch 18, 2019, decision denying Klayman’s pist motions. Id. at *2-
*4,

Only certainproceedings following that March 18, 2019, decisao@a currentlyrelevant.
First, JudiciaWatch and Fitton sought attorney’s fees and costs for this litigatiothé@ourt
stayed briefing of that motioafter Klayman moved foreconsideration of th#arch 18, 2019,
decision and for voluntary recusal or disqualification of the undersigdeevin. Orders of Apr.
17,2019, and Apr. 26, 2019lthoughJudicial Watch and Fittofiled an opposition to the Motion
for Reconsideration and the Renewed Motion for Voluntary Recusal or Disquaifi¢éiayman
did not file a replyby the appointed deadline of May 6, 201%eeMin. Order of Apr. 15, 2019.
Instead, on May 16, 2019, Klayman sought sanctions for the representations in Judickds W
and Fitton’'s opposition. Most recently, Judicial Watch and Fitton sought garnishment of
Klayman’s wages at Freedom Watch, Inc., pursuant to the Court’s judgment of March 18, 2019.
SeeFinal Judgment, ECF No. 584. But the Court invited briefegardingits proposal to hold
the writs in abeyancpendingits resolutionof the Motion for Reconsideration and the Renewed
Motion for Voluntary Recusal or Disqualification, amistructed the Clerk of Court to stay
issuance of the requested Writs of Attachment omdgment pending the Court’s further order.
Min. Order of July 24, 2019.

All necessary briefing of the pending motions has conclddedying them ripe for

resolution.

4 Because the Court is not granting Judicial Watch’s and Fitton’s requestdiorey’s fees and
costs at this timethe Court does not need to lift the stay of the deadline for Klayman’s response
to their motion SeeMin. Order of Apr. 26, 2019.
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II.LEGAL STANDARD
A. Motion for Reconsideration of Final Judgment

Pursuant to Feder&ule of Civil Procedures0(b), a district court is permitted to “relieve
a party or its legal representative from a final judgment, order, or progéeminone of six
enumerated grounds, including, for example, “mistake, inadvertence, surprise, cabéxcus
neglect’ or “any other reason that justifies relieffed. R. Civ. P. 60(b)(2(6). The partymoving
underRule 60(b)bears theburden ofproving entitlement to that reliefNorris v. Salazar277
F.R.D. 22, 25 (D.D.C. 2011¢iting, e.g.,Rufo v. Inmates of Suffolk Cty. J&D2 U.S. 367, 383
84 (1992)). “The decision to grant or denyrade 60(b)motion is committed to the discretion of
the District Court Kareem v. FDIC811 F.Supp. 2d279, 282 (D.D.C. 2011) (quotirignited
Mine Workers of Am. 1974 Pension v. Pittston, @84 F.2d 469, 476 (D.C. Cir. 1993)ternal
guotation marks omittedaff'd, 482 F. App’x 594 (D.C. Cir. 201Zper curiam) see alscmalls
v. United States471 F.3d 186, 19(D.C. Cir. 2006) @pplying abuse of discretion standard to
review of such a motion).

B. Motion for Voluntary Recusal or Disqualification

1. Motion Pursuant to Section 455(a)

Klayman moves torecusethis Court pursuant to 28 U.S.C. § 455(ajich requiresa
federaljudgeto recuse herselin anyproceedingn which [her] impartiality might reasonablye
questioned.” “[T]o be disqualifying, the appearance of bias or prejudice must stem &n
extrajudicial source.’United States v. Barnp61 F.2d 260, 263 (D.C. Cir. 1992)Jnder the well
recognized*objective’ standard’in this Circuit, “[r]lecusal is required whefa reasonablend
informed observewould question thgudge’simpartiality.” SEC v. Loving Spirit Foundinc.,
392 F.3d 486, 493D.C. Cir. 2004) (quotingJnited States Wlicrosoft Corp, 253 F.3d34,114

(D.C. Cir. 2001)(en banc) (per curiamgert. denied 534 U.S. 9522001). “This standard
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requires thatfthe Court] take the perspective of a fullyformed thirdparty observer who
‘understand[shll therelevant factsand hasexamined the record and the ldwUnited States v.
Cordova 806 F.3d 1085, 1092 (D.C. Cir. 201(guotingUnited States v. Holland19 F.3d 909,
914 (9th Cir. 2008))second alteration in original) As a result, “bald allegations of bias or
prejudice” do not sufficeKarim-Panahi v. U.S. Cong., SenateHvuse of Representatiye5 F.
App’x 270, 275 (D.C. Cir. 2004per curiam,

In the context oBection 455(a), “unfavorable judicial rulings alone almost never constitute
a valid basis for reassignmentJnited States v. Hiter69 F.3d 1154, 1172 (D.C. Cir. 2014ge
also United States v. Microsoft Corp6 F.3d 1448, 1463 (D.C. Cir. 1995) (per curiam) (“That a
judge commits error, of course, is by itself hardly a basis for imputagydrieven the appearance
of partiality.”). As the Supreme Coutias observedjudicial rulings by themselves “cannot
possibly showrelianceupon anextrajudicial source;andcanonly in the rarestcircumstances
evidencethe degreef favoritism or antagonisnrequired . . whenno extrajudicial sotce is
involved.” Litekyv. United States510 U.S. 540, 555 (1994) Thereforedissatisfactiorwith a
court’s rulings “[a]Imost invariably” provides‘proper ground for appeal not for recusal’ Id.
(emphasis added).In addition, “opinionsformed bythejudgeon thebasisof factsintroduced or
eventsoccurring in the course of trmirrentproceedings . . . do not constitute a basis for a bias or
partiality motion unless they displag deepseatedavoritismor antagonisnthat would make fair
judgmentimpossible.” 1d. Consequently, couria this Circuit have routineljheldthata claim
of biaspredicatedn acourt’'srulings dasnot, standinglone,warrantrecusal. Seeg.g.,Liberty
Lobby, Inc. v. Dowlones& Co., Inc, 838F.2d 1287 1301(D.C. Cir. 198) (finding thatbecause
plaintiff’'s motionsto recuse“were basecdentirelyupon the district court’discovery rulingsn this

case, theidenialwas clearly proper”),cert. denied488U.S. 825 (1988); Cottonv. Washington



Metro. AreaTransit Auth, 264F. Supp.2d 39,42 (D.D.C.2003)(determining thatlaim of bias
basedon court’'sdiscoveryrulings did notvarrantrecusal).

The Court of Appeals recognizes the trial court’s discretohandlingSection 455(a)
motions. See Loving Spirit Found. InB92 F.3d at 493 (applying abuse of discretion standard).

2. Motion Pursuant to Section 144

Under Sction 144, ditigant must submit, alongvith its motion, anaffidavit stating“the
factsand thereasondor [its] belief that bias oprejudiceexists.” 28 U.S.C. § 144. Upon the filing
of a“timely andsufficientaffidavit,” Section144 mandates that thessignedjudge shallproceed
no further’ in the case;but another judgshall beassignedo hearsuch proceeding.” 1d.; see
also Bhd. of Locomotive Firemen and Enginemd3angor &AroostookR.R. Co,.380 F.2d 570,
576 (D.C. Cir. 1967) (“Thedisqualification statute, 28 U.S.Gec. 144, is mandatoryand
automaticrequiringonly a timelyand sufficienaffidavit allegingpersonabias or prejudiceof the
judge.”). Importantly,“the merefactthat apartyhas filed a8 144 motion,accompaniedby the
requisiteaffidavit andcertificateof counsel, doesot automaticallyesult inthe challengegudge’s
disqualification.” Robertson v. Cartinhou691 F. Supp. 2d 65, AD.D.C. 2010)see also Wited
Statess. Miller, 355 F. Supp. 2d 404, 405.D.C. 2005) (“[D]isqualificationis not automatic upon
submission o&ffidavit andcertificate. . . 7).

The questionof whetherthe motion and supportingffidavit are both timelyandlegally
sufficientis for this Court to determine in the fiisstance.United States VHaldeman 559 F.2d
31, 131 (D.C. Cir. 1976[lt is well settled that the involved judgas theprerogativejf indeed
not theduty, of passingn thelegalsufficiencyof a Sectiorii44challenge.”) cert. denied sub nom.
Mitchell v. United Statest31 U.S. 933 (1977kee also UnitedStates vHeldt, 668 F.2d 1238,

1272 n.69D.C. Cir. 1981) (notinghat “undersection144 . . .the transferto anotherjudgefor



decision is ‘at mogpermissive” (quotingHaldeman 559 F.2dat 131). First, with respecto the
timeliness of the motiorgection 144 is itself silent as tahat the timelinessequiremenmeans
where,asin this case, theecusalmotion rests oreverns occurringafter proceedingdegan.”
Loving Spirit FoundInc., 392 F.3d at 492. “ In suchcircumstancessomecourts haveequired
the affidavitto be filed‘at the earliestmoment.” Id. (QuotingUnited States v. Sykes F.3d
1331, 1339 (7th Cir. 1993James v. District of Columbid91 F. Supp. 2d 44, 47 (D.D.C. 2002)
(quotingSykes7 F.3d at 1339)). As the D.C. Circuit has maaéear,the timelinessequirement
is “[c]rucial to theintegrity of thejudicial process, asit “ensureshat apartymaynot wait and
decidewhetherto file based orwhetherhe likessubsequentreatment that heeceives.” Id.
(quotingln re United Shoe MaciCorp., 276 F.2d 77, 7@1stCir. 1960)).

Second, indeterminingwhetherthe affidavit setsforth a legally sufficient basis for
disqualification, the Court “mustcceptheaffidavit’'s factualallegationsas trueevenif the judge
knows them to béalse.” Loving SpiritFound.Inc., 392 F.3dat 496 (citing Berger v. United
States 255 U.S. 22, 386 (1921)) see alsdJnited States vHanrahan 248 F. Supp. 471, 474
(D.D.C.1965)(“[W]henpresenteavith anapplicationand affidavit such as this one, a Court may
not pass upon the truth faisity of the allegationshut mustaccepthem as truéor the purposef
determiningthelegal sufficiencyof the affidavit.”). However,the affidavit “must statefactsas
opposed to conclusions, and while thiermation and beliefof the affiant asto the truth of the
allegationsaresufficient,mererumorsandgossip arenot enough.” Hanrahan 248 F. Supp. at
474 citations omitted). “Th&entifying factsof time, placepersonspccasiorandcircumstances
must be set forth, with déastthat degreeof particularityone would expect to find in a bill of
particulars.” Id. (citations omitted). Importantly,giventherequirementhat the Couraccepthe

factsstated in thaffidavit as true, thetatutemandateshat “theattorneypresentinghe motion. . .



sign acertificatestating that both the motion andeeclaratioraremade ingoodfaith.” Loving
Spirit Found.Inc., 392 F.3dat 496; see28 U.S.C. § 144 (requirinthat theaffidavit “be
accompaniedy a certificateof counsel of recordstatingthat it is made irgoodfaith”). The
certificationrequiremenis keyto the integrity of the recusalprocessand “guard[s] againstthe
removal ofanunbiased judgérough the filing of afalseaffidavit.” Loving SpiritFound.Inc.,
392 F.3cat 496.

Onceit is established that tredfidavit has beeproperlycertifiedby counsel ofecordand
that thefactssetforth thereinhave beemstatedwith sufficientparticularity,the Courtmust then

ascertain[jvhethethesdactswouldfairly convince @aaneandreasonableindthat

the judge doe# fact harbor thepersonalbias or prejudicecontemplatedy the

statute. It is well establishedhatthefactsmustgive fair supportto thechargeof a

bentmindthatmayprevent or impedenpartiality. Thebasisof thedisqualification

is that personabias or prejudiceexists,by reasonof which the judgeis unableto

impartiallyexercisehis functionsn theparticularcase.Thefactualallegationsnust

establishhy morethanaprimafaciecase put not beyond eeasonabléoubtthatthe

mind of the judgas closedto justice;thatthe judgehasa persondbiasor prejudice

againstthe affiant which is of sucha nature,and of suchintensity, thatit would

renderthe judge unablé give the affiant the fair trial to which everylitigant is
entitled. Obviously,such a showing couldrelybe made.

Hanrahan 248 F. Supp. at 4786 (citationsandinternalquotationmarksomitted). “Importantly,

to bedisqualifying, theallegedbias usuallymust stem from aextrajudicialsource andesultin

an opinion on the merits on some basis other thhatthe judgdearnedrom his participation in
the case.” Robertson691 F. Supp. 2d at 78 (quotikinited Sates v. GrinnelCorp., 384 U.S.
563, 583 (1966)citing Liteky, 510 U.S. at 554).

Because the Court of Appeals has ndaedrinedwhether to apply an abuse of discretion

or de novo standard of review to the denial of a Section 144 motion, this Cdiucosisarvatively
assume, arguendo, tisatch a motiorshould be handleid the first instance as a matter of la8ee

United State v. Williamson903 F.3d 124, 137 (D.C. Cir. 2018) (citibgving Spirit Found. Ing.



392 F.3d at 492).

The Court’s substantive consideratignssuant to both recusptovisionsarelargely the
same.See, e.gUnited States v. Hernandet09 F.3d 1450, 1453 (9th CI997) (“The substantive
standard for recusal under 28 U.S.C. § 144 and 28 U.S.C. § 455 is the same: ‘[W]hether a
reasonable person with knowledge of all the facts would conclude that thésjutgartiality
might reasonably be questioned.” (quotidgited States v. Studley83 F.2d 934, 939 (9th Cir.
1986)); Liberty Lobby, InG.838 F.2d at 1301 (“It is well settled that a motion for recusal under
28 U.S.C. 8§ 144 or § 455, must be based upon prejudice from afushtial souce.” (citation
omitted)); Phillips v. Joint Legislative Comm. on Performance & ExpenditureeResf State of
Miss, 637 F.2d 1014, 1019 (5th Cir. 1981) (finding substantivestandardto be “quite similar,
if not identical”),cert. denied456 U.S. 96 (1982). To the extent the standanander the sections
differ, it is thatSection 144 requires proof 6&ctual bias whereasSection 455(a) requires only
“the reasonable appearance of bBiadoffman v. Caterpillar, In¢.368 F.3d 709, 718 (7th Cir.
2004);cf. Apple v. Jewish Hosp. & Med. CtB829 F.2d 326, 333 (2d Cit987) (recognizing that,
while Section 455(a) provides “broader grounds for disqualification than . . . § 1#4fien, as
here, a party has not allegaaly grounds for recusal other than those relating to the districtcourt
alleged bias or prejudice, those broader grounds are not implicat&déprdingly, a failure to
show an appearance of bias un8ection 455(a) invariably results in a failure b actual bias

under Section 144.



C. Motion for Sanctions

Of the potentiahuthoritiesfor sanctions, only the Court’s inherent authority is invoked by
Klayman. Klayman’s Sanctions Mot. a2] Klayman’s Sanctions Reply at3® The Courthas
thediscretion tag‘fashion an appropriate sanction for conduct which abuses the judicial process.”
Goodyear Tire & Rubber Co. v. Haegd37 S. Ct. 1178, 11887 (2017) (quotingChambers v.
NASCO, Inc.501 U.S. 32, 4415 (1991)) (internal quotation marks omitted). One such abuse
arises from litigation tactics taken “in bad faith, vexatiously, wantamlfor oppressive reasons.”
Chambers501 U.S. at 45 (quotinglyeska Pipeline Serv. Co. v. Wilderness Sat2l U.S. 240,

258 (1975)) (internal quotation marks omitted).

“IN]egligent, even sloppypyerformance by the defense coungslifnsufficient to warrant
an exercise of the Court’s inherent authority to sanction abusive litigation corittiarity One
Servs,, Inc. v. W & T Travel Servs., LI9B7 F. Supp. 2d 1, 4 (D.D.C. 20X8iting United States
v. Wallace 964 F.2d 1214, 1215 (D.C. Cir. 2013making this observation with respect to
monetary sanctions)Rather, the movant must makéckear and convincing showing” that the
offending party acted wittsubjective bad faith.d. (citing Wallace 964 F.2d at 1219nonetary
sanctions contextyee als&hepherd v. Am. Broad. Cp62 F.3d 1469, 14787 (D.C. Cir. 1995)
(articulating standard of proof)The Court considers whether to exercise its inherent authority
with the “restraint” appropriate tetrong powes “shielded from direct democratic controls.”
Shepherd62 F.3dat 1475 (quotingRoadway Express, Inc. v. Piped7 U.S. 752, 76 (1980)

citing Chambers501 U.S. at 44) (internal quotation marks omitted).

® Although Judicial Watch and Fitton refer to Federal Rule of Civil Procedure 11 and 28 U.S.C
§ 1927, Klayman does not mention thggeundsfor sanctions either in his opening brief or in his
reply. But even if they could be appropriate here, “their availability does not preclude the court
from exercising its inherent powerPriority One Servs., Inc. v. W & T Travel Sen.LC 987

F. Supp. 2d 1, 4 (D.D.C. 201@)jting Chambers501 U.S. at 4@17). Accordingly, the Court does

not address the availability of sanctions under those authorities.
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[11. DISCUSSION

A. Motion for Reconsideration

Of all the issueshat the Court addressed in its March 18, 2019, decision, Klayman now
challenges only a subset. hd Court shallcategorizeKlayman’s arguments according to the
pertinentcounterclains. Separate treatment is reserved for Klayman’s argument that the Court is
biased and prejudiced, which is not tied to a specific counterclaim.

1. Counterclaim for Trademark Infringement

Klaymanassets that the Court erred in the way it handled his arguments about Friends of
Larry Klayman(“FOLK”) and Freedom WatchKlaymaris Recons. & Recusal Mot. at2 But
hesimply recycles arguments that the Court has previously considered and rejesteihyman
Civil Action No. 06-670, 2019 WL 1244079, at *7, *9.

Next, Klaymarrevisits his argument that there was insufficient evidence of arnbloel
of confusion to support a $750,00y award for trademark infringemerilaymaris Recons. &
Recusal Mot. aB8-5. This issue is bundled with his challenge to the Court’s handling of evidence
authenticationld. at 56. The Court previously addressed both issues, and Klayman fails to show
that theCourt erred or that relief is otherwise warrant&ge KlaymanCivil Action No. 06670,
2019 WL 1244079, at =78, *10. Only one point he now raises warrants attentitinvas not
errorfor the Courtto credit evidence that the jury could have relied uplmh.at *8 (identifying
“sufficient evidence for the jury to find that [various] factors [of a likelihood@ffusiontest]
were satisfied”). Klayman seems to prefer thatCourt would have instead matseown, post
hoc findings of fact. SeeKlaymaris Recons. & Recusal Mot. at 5 (calling for “actual inquiry into
the basis behind the jury returniag award of $750,000” (emphasis omitted)). But that was not
the Court’s rolen evaluating thesufficiency of thgury verdict See Ortiz v. Jordarb62 US.
180, 189 (2011) (recognizing function of Federal Rule of Civil Procedyre 50
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As for nominative fair use, Klayman points to one piece of evidetiice name of his
“Saving Judicial Watch” campaighto purportedly show that the standard for this defense is
satisfied.Klaymaris Recons. & Recusal Madt 6:8. The Court already addressed haninative
fair usedefensehowever, and his argument now does not distaidecision. SeeKlayman Civil
Action No. 06-670, 2019 WL 1244079, at *8-*9.

2. Counterclaims for Disparagement of Judicial Watch and Fitton

Klaymanmaintainghat the Court should have instructed the jury regarding a fair comment
defense to a disparagement claand that the Court erred in relying upon a distinction between
tort law and contract lawKlaymaris Recons. & Recusal Mot. 89. The Court has considered
someform of this argument three times and found it lacking on each occ&galayman Civil
Action No. 06670, 2019 WL 1244079, at *11; Order (Mar. 12, 2018), ECF No.G4der (Mar.

9, 2018), ECF No. 528 Klayman does not raise any new authority to suggest that the Court
handled it incorrectly.

3. Counterclaim for Improper Access to or Use udidial Watch Information

In defense of Klayman’ase of certain donor and/or client informatibe,argues that this
information belonged t&merican Target Advertising rather than to Judicial Wat€raymans
Recons. & Recusal Mot. at®l. This argument was addressed and rejected previoSsly.
Klayman Civil Action No. 06670, 2019 WL 1244079, at *13layman’sargument about the
activities of his Senate campaign and/or FOLK does not undermine the Couctisscamthat the
jury had“sufficient evidence . .to find that Klaymarfhimself breachecis obligations under

the Confidential Severance Agreeméni.
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4. Alleged Bias and Prejudice of the Court

Klaymanobjects to the Courtlsandlingof certain material that the parties proposed to use
for impeachment, namely decisions by the Ninth Circuit and a Florida judgnkgaymaris
Recons. & Recusal Mot. 8t11. But the Court previously considered and rejddtee argument
that this treatment demonstrated bias or undue prejuiee KlaymanCivil Action No. 06-670,
2019 WL 1244079, at *15-*17. Nothing warrants revisiting this issue now.

B. Renewed Motion for Voluntary Recusal or Disgualification®

This is the fourth timen ten yearghat Klayman has sought the undersignediuntary
recusaland/or disqualificatiorirom this case.SeeKlaymars Recons. & Recusal Mot. 4@-14;
Klayman v. Judicial Watch, Inc628 F. Supp. 288 (D.D.C. 2009) “KlaymanFirst Recusal
Opinion’); Klayman v. Judicial Watch, Incf44 F. Supp. 2d 264 (D.D.C. 2010Klayman Second
Recusal Opinior’); Klayman v. Judicial Watch, Inc278 F. Supp. 3d 252 (D.D.C. 2017)
(“KlaymanThird Recusal Opinidi). Theputativebasis fortthe latest attemps the Court’'s March
18, 2019, decision denying Klayman’s ptsal motions. Klaymamaintains that, “as set forth”
in his Motion for Reconsideration, the Court’s decision “blatantly ignores the dad the law
due to [the undersigned’s] personal animus and extrajudicial bias and prejudicé Byains
Klayman.” Klayman's Recons. & Recusal Mot.1&t

Klayman simply crosseferences and/or reiterates his arguments in the Motion for

Reconsideration. Klayman’s Recons. & Recusal Mot2atl4; Aff. of Larry Klayman in Supp.

6 Although ordinarily the Court would address a motion for voluntary recusal or discptaif
before addressing a substantive motion such as the Motion for Reconsideration, tlie&osa

in reverse order here for two reasons. First, this is the order in which Kigyesents the motions

in his brief. Second, the Court’s consideration of the Motion for Reconsideratiotessagy to
inform its consideration of the grounds for the Renewed Motion for Voluntary Regusa
Disqualification, which is exressly premised on the issues raised in the Motion for
Reconsideration.
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of Pl.’s Mot. to Recuse/Disqualify Judge Colleen Kokantelly Under 28 U.S.C. § 144, ECF No.
5871 (“Klayman Aff.”), 1 8. Maintaining that theundersigned committed “grave errors” by
failing to abide by the “relevant law and facts that refuted [the undersigned’s] legal reasaiing
Klayman furnishes the following purportedly nerhaustive list of examples:

a. Failing to go back and look at the damages found by the jury on Judicial Watch’s

trademark infringement claim and determine how much of the award was due to
Mr. Klayman’s personal actions, if any.

b. Railing to apply the law and facts presented that demonstrated that minimal levels
of confusion are insufficient to sustain a claim for trademark infringement

c. Failing to consider and apply the law and facts regarding my nominative fair use
argument.

d. Failing to address my arguments regarding its refusal to give a fair commyent ju
instruction with regard to Judicial Watch’'s counterclaims on the- non
disparagement provision of the Severance Agreement.

e. Failing to address the fact that at Judicialéatid not own any of the donor or
client lists or client data at issue.

f. Only allowing Judicial Watch to present impeachment evidence, while denying
me the same right, as well as other matters set forth in the accompany motion for
reconsideration, whicfacts and law are incorporated herein by reference.

Id. 91 6, 8.

The Court finds that Klayman’s Motion for Voluntary Recusal or Disqualificathakd
meritunder either the Section 455@)144standards Perhaps even more th€tayman’sprior
attemptsthis one is transparently attributablée‘tos displeasure with the substance of the Court’s
rulings against him.”KlaymanFirst Recusal Opinion628 F. Supp. 2dt101. And pst asthe
case lawpreviously maintained, sb remains €lear . . . that ‘judicial rulings alone almost never
constitute a valid basis for a bias or partiality motionld. (quotingLiteky, 510 U.S.at 555).
These rulings do not evidence any extrajudicial bias or prejudice and arendénstifficient to

support a motion for recusal undeectiors455(a) or 144 See, e.gSimorv. U.S. Deft of Justice
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No. 165031, 2016 WL 3545484, at *1 (D.C. Cir. June 10, 2016) (per cur@tmygboth sections

in affirming denial of motion fodisqualification because appellant had “not alleged any basis for
finding that the district judge had any personal bias against him, or that tleesjudgartiality
could reasonably be questionedfert. denied 137 S. Ct. 593 (2016) (Mem.). “[l]f
disqualification were required ‘merely as a result of courssalisagreement with judicial
conclusions reached in the course of litigation, the judicial system wouldltgra halt” Loving
Spirit Found.Inc., 392 F.3d at 494q(iotingBarnett v. City ofChicagq 952 F. Supp. 1265, 1269
(N.D. lll. 1997)) see alsaKarim-Panahj 105 F. App’xat 274-75 {(ndicating thatwhere plaintiff

has failed to point “to anything that would suggest that [the Court] has formed an opinioneon so
basis other than her participation in this case,” recusal is inappropriate).

Moreover, the Couragainobserves that Klayman’s Motion for Voluntary Recusal or
Disqualificationis likely “technically deficient’'under28 U.S.C. § 144or a number of reasons
KlaymanThird Recusal Opinion278 F. Supp. 3d at 264n his affidavit, Klayman frequently
reiterates that the undersigned’s March 18, 2019, decision demonstrates “continajediebel
animus and bias against [him]Klayman Aff. { 5;see also id{{ 3, 7, 9, 10 (making similar
allegations). “Such assertions are not ‘facts’ for purposes of [S]ection 144, and dcehtihene
requirement that ‘facts’ be submitted in support of a motion pursuant to [S]ectionKlégrhian
Third Recusal Opinigr278 F. Supp. 3d at 264 (citibtanrahan 248 F. Supp. at 474 hat said,
Klayman does allege the aforementioned lisspecificissues with the Court’s resolution of his
postirial motions, which mighbe consideretfacts” for Section 144 purposes. Evérso, the
affidavit may not be timely either, as Klayman filed it nearly four weeles #ite Court issued its
March 18, 2019, decision. As the Court has previously discussed, Circuit precedensghggest

a few astwo weeksmay be too slow for a Section 144 mmti, for which timeliness is critical.
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Klayman Third Recusal Opinip278 F. Supp. 3d at 26diting Loving Spirit Found.392 F.3d at
492 (doubts about two weeks’ dela8ykes7 F.3d at 1339 (two months is tardy)Jhe affidavit
also runs into other problems that the Court has explored beSae.id.at 264 n.4 (discussing
pro sefiling of motion for disqualification, and the repeated filing of Section 144 affidavits |
single case).Lastly, Klayman fails to céify that his affidavit is submitted in “good faith.” 28
U.S.C. § 144.

Klayman also briefly incorporates by reference his prior grounds for seeking recusal.
Klayman Aff. 19. To the extenKlaymanraises these issues again, the Court does not deviate
from its lengthy written rulings on these mattefhese rulings are fully incorporated into and
form part of this Memorandum OpinionSeeKlaymanFirst RecusalOpinion 628 F.Supp. 2d
98; KlaymanSecond Recusal Opinipi44 F.Supp.2d 264 Klayman Third Recusal Opinip878
F. Supp. 3d 252.

Under Section 455(a), the Court finds that Klayman has not established the appearance of
bias or extrajudicial prejudice, and accordingly he has not shown actual bias uctter 544
either. Accordingly,in an exercise of its discretion, the Cawetd not, and should not, voluniar
recuse odisqualify itselfunder either Section 455(a) or Section 144.

C. Motion for Sanctions

Lastly, Klayman requests that the Court sanction Judicial WatchFdatwh for their
characterization of his arguments in their opposition to his Motion for RecongderaT his

motion was filed on May 16, 2019, ten days after Klayman’s reply to Judicial WaitchF&tson's

" Although Klayman observes that Judicial Watch’s and Fitton’s opposition briefedponded
to his Renewed Motion for Voluntary Recusal or Disqualification, his argumentarapecus
on their opposition to his Motion for Reconsideration.
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opposition was due-but was not submitted. This appears to be a belated attempt to respond to
Judicial Watch’s and Fitton’s argumentSeeKlayman’s Sanctions Reply at 8 (asking that the
Court “now carefully read and digest Plaintiffs memorandum of points and awtkantsupport

of his motion for judgment as a matter of law, for a new trial, or in the alternativienfittitur of

the jury verdict [Dkt. # 571] and make a determination based on the arguments presettied and
applicable legal standasdand law,” and then requesting sanctions for Judicial Watch's and
Fitton’s alleged mischaracterizatiorfs).

The Court is not persuaded thaidicial Watch and Fittolnave mischaracterizethe
arguments in his opening brief in any material walyis true that Klayman’s brief generally
consists of recycled issues and arguments; to the extent it includes new redbahi@gsoning
is not materially different from what the Court already has consider@é@dddressed in its March
18, 2019, decision. The Court need not parse Judicial Watch’s and Fitton’s opgas@ido
decide whether it agrees with their characterization of each of Klaymania@mtg) because even
if the Court did ngtklayman hasot shown that their arguments were made in “subjective bad
faith.” Priority One Servs., Inc987 F. Supp. 2d at 4 (citirgnited States v. Wallac864 F.2d
at 1219).

Klayman’s Motion for Sanctions also raises the document production issue thautihe Co
squarely addressed and rejedtedts March 18, 2019, decisiorSee KlaymanCivil Action No.
06-670, 2019 WL 1244079, at *21-*22. The Court incorporates that reasoning here.

Klayman’sreply in support of his Motion for Sanctions effectively tries to reavguieus

issueghat are included-or could have been includedn his Motion for Reconsideration and/or

8 For the avoidance of doubt, the Comekes clear that it very carefully reviewed Klaymabrigf
in support of his post-trial motions before the Court issued its March 18, 2019, decision.
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Renewed Motion for Voluntary Recusal or Disqualification. Those argumentiscali@e and, in
any event, lack merit for the reasons set forth in the Court’'s March 18, 2019, denitrea
Court’s other decisions culminating thereiSee generally Klaymar€ivil Action No. 06670,
2019 WL 1244079 To the extent necessary, theu@ancorporates that reasoning here.

D. Further Proceedings

Now that the Court has denied Klayman’s Motion for Reconsideration and Renewed
Motion for Voluntary Recusal or Disqualification, the Court shdlFT THE STAY on the
Clerk’s issuance aherequested Writs of Attachment on a Judgm&eeMin. Order of July 24,
2019.

The CourialsoRESOL VES Judicial Watch’s and Fitton’s [585] Motion for Attorney Fees
and Costs by extending time until after any timely appeal has concluded andhttetariconmany
such appeal has been issued. By doing so, the Court preserves Judicial Watcittsraadight
to pursue fees and costsippropriateafter any such appeal. Resolving fiteseninotion in this
way ensures that the Court would have a more complete record on which tcatg@dpropriate
feesand costsMoreover, anyuture motionafter appeapresumably would factor in the fees and
costs associated with motions practice that followed the filing of Judicial VEadcid Fitton’s
[585] Motion for Attorney Fees and Costs and predates this decision.

V. CONCLUSION

For the foregoing reasorig,an exercise of its discretioine Court shalDENY Klayman’s
[587] Motion for Reconsideration of the Court’'s Order Denyikption for Judgment
Notwithstanding the VerdicDENY Klayman’s [587] Renewed Motion for Voluntary Recusal or
Disqualification;DENY Klayman'’s [592] Motion for SanctionRESOL VE Judicial Watch’s and

Fitton’s [585] Motion for Attorney Fees and Codt$fT THE STAY on Judicial Watch’s [595]
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Writ of Attachment on a Judgment; abhtFT THE STAY on Fitton’s [596] Writ of Attachment
on a Judgment.

An appropriate Order accompanies this Memorandum Opinion.

Dated: Augus?, 2019
/s/
COLLEEN KOLLAR-KOTELLY
United States District Judge
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