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Henry Manuel ALVAREZ; Rosanna Martinez Al-
varez, Simon Bird; Elnora Brackins; William H.
Bushelman; George Cason; Gwendolyan Dasher;
James P. Farrar; Regina D. Ford; Arthur O. Froeh-
lich; Ronnie L. Gammage; Donna Gammage,
Plaintiffs,
andMaceo J. GRAY, Plaintiff-Appellant,
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Appeal from the United States District Court for the
District of Arizona, Roger (. Strand, District
Judge, Presiding.

Before SNEED, TASHIMA, and SILVERMAN,
Circuit Judges.

MEMORANDUM

FN* This disposition is not appropriate for
publication and may not be cited to or by
the courts of this circuit, except as may be
provided by Ninth Cir. R. 36-3.

*1 Maceo J. Gray (“Gray™) appeals the district
court's order granting summary judgment to Mo-
torola, Inc. (“Motorola™) on Gray's claims that Mo-
torola's termination of his employment and its de-
cision not to rehire him violated Title VII of the
Civil Rights Act of 1964 (“Title VIT™), 42 U.S.C. §
2000¢ et seq., and the Age Discrimination in Em-

Page 1

ployment Act (“ADEA™), 29 US.C. § 621 et
seq.FN1 We have jurisdiction under 28 U.S.C. §
1291, and we affirm.

INI. We do not address Gray's state law
claims because they were not raised suffi-
ciently below for the trial court to rule on
them, see Broad v. Sealaska Corp.. 85 F.3d
422, 430 (9th Cir.1996), and because Gray
did not raise them or present arguments for

them in his briefs on appeal. See Murtine:z-
Serrano v, INS, 94 F.3d 1256, 1259-60
9th Cir.1996).

We review de novo the district court's grant of sum-
mary judgment to determine whether, viewing the
evidence in the light most favorable to the nonmov-
ing party, there are any genuine issues of material
fact and whether the district court applied the cor-
rect substantive law. See Godwin v. Huni Wesson,
[nc., 150 F.3d 1217, 1219-20 (9th Cir.1998). Gray
argues that he has produced evidence that creates
genuine issues of fact as to whether Motorola's
proffered legitimate, nondiscriminatory reasons for
its decisions to terminate him and not to rehire him
are a pretext for discriminatory and retaliatory
motives, —

IFN2. We do not recite the facts and cir-

cumstances of this suit except as necessary
to indicate our reasoning to the parties.

L

Gray's Title VII and ADEA claims can be analyzed
together because the burdens of proof and persua-
sion are the same. See Wallis v.. J.R. Simplot Co.,
26 F.3d 885. 888 (9th Cir.1994). The allocation of
burdens and presentation of proof for these claims
follow the familiar three-step pattern:

[A] plaintiff must first establish a prima facie case
of discrimination. If the plaintiff establishes a
prima facie case, the burden then shifts to the de-
fendant to articulate a legitimate nondiscriminatory
reason for its employment decision. Then, in order
to prevail, the plaintiff must demonstrate that the
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employer's alleged reason for the adverse employ-
ment decision is a pretext for another motive which
is discriminatory.

Id. at 889 (quoting Lowe v. City of Monrovia, 775
[.2d 998. 1005 (9th Cir.1985), amended, 784 I.2d
1407 (9th_Cir.1986)). We recently clarified the

evidentiary burden a plaintiff must meet to defeat
summary judgment, once an employer has proffered
a legitimate, nondiscriminatory reason for its em-
ployment decision. “When the plaintift offers direct
evidence of discriminatory motive, a triable issue as
to the actual motivation of the employer is created
even if the evidence is not substantial.” Godwin.
able, the plaintiff may come forward with circum-
stantial evidence that the employer's proffered reas-
ons were pretextual, but such circumstantial evid-
ence must be “specific” and “substantial” to create
a triable issue of fact as to whether the employer in-
tended to discriminate. See id._at 1222

11

Even assuming, arguendo, that Gray established a
prima facie case of discrimination on the basis of
race, sex, national origin, age, and retaliation to
support his discriminatory discharge claim, he has
not produced specific and substantial evidence as to
whether Motorola's proffered legitimate, nondis-
criminatory reason for its termination of Gray was a
pretext for another motive which was discriminat-
ory. Motorola asserts that Gray was terminated in
May 1993, as part of an involuntary reduction in
workforce (“RIF”), aimed at reducing overhead
costs and in compliance with its seniority system.
Motorola has a seniority policy under which em-
ployees with 10 or more years of service with Mo-
torola are protected from involuntary RIFs. In May
1993, Motorola reduced its workforce by 69 em-
ployees. At the time that Motorola implemented its
May 1993 RIF, in Gray's department, only employ-
ees with less than 10 years of service were termin-
ated. Gray was one of two such employees in his
department.

*2 Gray argues that the following evidence gives
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rise to an inference of retaliation: (1) his position
and activities as president of the “Network,” (2) his
complaints to the Motorola management on behalf
of his wife in 1991, (3) his meeting in April 1993
with a Motorola Vice President, Ted Woods, con-
cerning a gift given to his wife, and (4) remarks
from Motorola personnel, referring to him as
“dangerous,” “aggressive,” “troublesome,” and
“crazy.” These disparaging remarks were allegedly
made in 1991, or subsequent to Gray's termination,
and by individuals who did not have decision-mak-
ing authority over Gray's selection for the May
1993 RIF. We find that these remarks and other
evidence do not amount to specific and substantial
circumstantial evidence that Motorola's proffered
reasons for terminating Gray are a pretext for retali-
ation. Cf. Neshir v. Pepsico, Inc., 994 F.2d 703, 705
(9th Cir.1993) (holding that remarks from other
personnel combined with other evidence not suffi-
cient to defeat summary judgment on ADEA
claim).

Gray's claim for discriminatory discharge on the
basis of race centers on his treatment by Wayne
Stoltz, his supervisor in 1991 and 1993. We con-
clude that Stoltz's 1991 appraisal of Gray is not cir-
cumstantial evidence of discrimination and that oth-
er evidence of Stotlz's treatment of Gray fails to
create an issue of fact as to whether Motorola's
proffered reasons for terminating Gray were pre-
textual. Gray also argues that, prior to his termina-
tion, Motorola should have compared his qualifica-
tions to Motorola employees in other departments
who also did not have 10 years of service. Mo-
torola, however, did not have a duty to make such
comparisons and Gray had not produced evidence
that such relocation efforts were made for other em-
ployees as part of the May 1993 RIF. Cf. Rose v
Wells Fargo & Co., 902 F.2d 1417, 1422-23 (9th
Cir. 1990) (when employer reduces its workforce,
employer has no duty to transfer employee to an-
other position in company; even if employer volun-
tarily assumes such duty, inference of discrimina-

tion arises only with evidence that employer made
such efforts for other employees not in protected
class).
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N3, On appeal, Gray scarcely mentions
his claims for discriminatory discharge on
the basis of age, sex, and national origin.
We note, however, that Gray's evidence
also does not create an issue of fact to sup-
port any of these theories.

Accordingly, we conclude that the district court did
not err in granting Motorola summary judgment as
to Gray's discriminatory discharge claim.

III.

Gray also fails to withstand summary judgment as
to his rehiring claim. First, Motorola introduced
evidence that the person in charge of hiring for the
customer accounts representative position in its
Semiconductor Products Sector, Communications
and Signal Products Division, did not know, at the
time of making her employment decision, Gray's
race, age, or national origin, or that he had been in-
volved in promoting the interests of minority em-
ployees at Motorla. Because Gray has not produced
evidence that calls into doubt the credibility of the
person who decided not to rehire Gray, summary
judgment was appropriately granted on Gray's re-
hiring claim on grounds of race, age, national ori-
gin, and retaliation. See Robinson v. Adams, 847
F.2d 1315, 1317 (9th Cir. 1988) (summary judgment
appropriate where job applicant failed to produce
evidence calling into doubt credibility of applicant
screeners' affirmations that they did not know ap-
plicant's race when rejecting his application).

*3 Second, Motorola introduced evidence that the
person it hired for the position Gray sought had
worked as a semiconductor account representative
and sales person for five years and had specific ex-
perience with semiconductor components. Gray's
resume did not indicate that he had experience with
semiconductor components. Gray fails to create an
issue of fact as to whether his qualifications were
equivalent to those of the person Motorola hired for
the position or whether these qualifications were a
pretext for discrimination. Cf. /raganie v. City &
County_of Honolulu, 888 F.2d 591, 598-99 (9th
Cir.1989) (affirming judgment for employer where
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record revealed employee hired had superior quali-
fications and that purported justification was not
pretext for discrimination). Accordingly, summary
judgment was also appropriate on Gray's claim that
he was not rehired on the basis of his sex.

V.

Motorola secks an award of the attorneys' fees it in-
curred on appeal pursuant to Fed. R.App. P. 38, 28
US.C. § 1912, 42 U.S.C. § 2000e-5(k), Ar-
iz.Rev.Stat. § 12-341.01(C), and Ariz.Rev.Stat. §
41-1481(J). Because Gray's appeal, although lack-
ing in merit, was neither frivolous, unreasonable,
nor in apparent bad faith, we deny Motorola's ap-
plication for its attorneys' fees.

AFFIRMED.

C.A.9 (Ariz.),1999.
Alvarez v. Motorola, Inc.
168 F.3d 497, 1999 WL 65208 (C.A.9 (Ariz.))

END OF DOCUMENT
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This case was not selected for publication in the
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Jerry LAMB, Plaintiff-Appellant,
V.
The BOEING COMPANY, Defendant-Appellee.
No. 05-1843.

Submitted: Dec. 5, 2006.
Decided: Jan. 11, 2007.

Background: African-American employee brought
Title VII action against employer, alleging he was
denied job transfers and promotions based upon his
race or in retaliation for complaints of discrimina-
tion, and was subjected to a hostile work environ-
ment. The United States District Court for the Dis-
trict of Maryland, Alexander Williams, Jr., J.,
entered summary judgment in favor of employer.
Employee appealed.

Holdings: The Court of Appeals held that:

(1) even if employee met his prima facie burdens of
showing that he was not awarded promotions be-
cause of racial discrimination and retaliation for his
Equal Employment Opportunity Commission
(EEOC) complaint, employee failed to rebut em-
ployer's legitimate reasons for its promotional de-
cisions;

(2) incident in which supervisor made isolated, of-
fensive comment to employee did not create object-
ively hostile or abusive work environment;

(3) professional development meeting, in which
employer was referred to in racially disparaging
terms, did not create abusive workplace atmo-
sphere; and
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(4) alleged workplace slights did not create abusive
atmosphere.

Affirmed.
West Headnotes
1] Civil Rights 78 €=>1135

78 Civil Rights
7811 Employment Practices
78I 135 k. Promotion, Demotion, and Trans-
fer. Most Cited Cases

Civil Rights 78 €~°1246

78 Civil Rights
7811 Employment Practices
78k1241 Retaliation for Exercise of Rights

78k 1246 k. Particular Cases. Most Cited
Even if African-American employee met his prima
facie burdens under Title VII of showing that he
was not awarded promotions because of racial dis-
crimination and retaliation for his Equal Employ-
ment Opportunity Commission (EEOC) complaint,
employer offered legitimate reasons for its de-
cisions to promote candidates who possessed cre-
dentials that employee lacked, and employee failed
to rebut reasons with evidence that hiring managers
knew both that employee had sought the position
and that he was African-American. Civil Rights Act
of 1964, § 701 et seq., 42 U.S.C.A. § 2000¢ et seq.

12] Civil Rights 78 €=>1147

7 Civil Rights
7811 Employment Practices
78k 1143 Harassment; Work Environment
78k 1147 k. Hostile Environment; Sever-
ity, Pervasiveness, and Frequency. Most Cited

Cases
Civil Rights 78 €1149

78 Civil Rights
7511 Employment Practices
78k 1143 Harassment; Work Environment
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78k 1149 k. Knowledge or Notice; Pre-
ventive or Remedial Measures. Most Cited Cases
Incident in which supervisor made isolated, offens-
ive comment to African-American employee did
not amount to conduct severe or pervasive enough
to create an objectively hostile or abusive work en-
vironment when judged from the perspective of a
reasonable person, where employer ensured that a
prompt apology to employee was forthcoming from
supervisor, employee signed a statement indicating
a willingness to move forward, and employee and
supervisor had a professional relationship there-
after.

13] Civil Rights 78 €=>1147

718 Civil Rights
7811 Employment Practices
785k 1143 Harassment; Work Environment

78k1147 k. Hostile Environment; Sever-
ity, Pervasiveness, and Frequency. Most Cited
Cases
Meeting, in which African-American employee was
urged by African-American co-workers to transfer
to gain experience more readily available at larger
facilities and employer was referred to in racially
disparaging terms, did not create an abusive work-
place atmosphere actionable as hostile environment
under Title VII; any inappropriate statements were
not disparaging to employee and they occurred in a
meeting urging employee to take advantage of op-
portunities to advance within employer. Civil
Rights Act of 1964, § 701 et seq., 42 U.S.C.A. §
2000¢ et seq.

[4] Civil Rights 78 €=1147

78 Civil Rights
7811 Employment Practices
78k 1143 Harassment; Work Environment

78k 1147 k. Hostile Environment; Sever-
ity, Pervasiveness, and Frequency. Most Cited
Alleged workplace slights, such as unreturned e-
mails from supervisors, did not amount to serious
misconduct creating an abusive atmosphere action-
able as hostile environment under Title VII. Civil
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Rights Act of 1964, § 701 et seq., 42 U.S.C.A.§
2000¢ et seq.

*176 Appeal from the United States District Court
for the District of Maryland, at Greenbelt. Alexan-
der Williams, I District Judge.
(CA-03-3128-AW).

Aderson B. Francois, Student Attorneys Doreen
Clay, Keri Fiori, Elijah Forde, Tiara Higdon, and
Errin Kennedy, Howard University School of Law,
Clinical Law Center, Civil Rights Clinic, Washing-
ton, D.C., for Appellant. Christopher A. Ot
Kilpatrick & Stockton, L.L.P., Washington, D.C.;
Richard B. Hankins, Susan W. Pangborn, Kilpatrick
& Stockton, L.L.P., Atlanta, Georgia, for Appellee.

Before WILKINSON, NIEMEYER, and MOTZ,
Circuit Judges.

Affirmed by unpublished PER CURIAM opinion.
Unpublished opinions are not binding precedent in
this circuit. PER CURIAM:

*¥] Plaintiff Jerry Lamb appeals the grant of sum-
mary judgment against him on his claims that the
defendant, The Boeing Company (“Boeing™), viol-
ated Title VII of the Civil Rights Act of 1964 by
denying Lamb job transfers and promotions based
upon his race or in retaliation for complaints of dis-
crimination, and by subjecting him to an unlawful
hostile work environment. We affirm.

L.

The facts taken in the light most favorable to Lamb,
the party opposing summary judgment, were ably
recounted in the district court opinion. Lamb, who
is African-American, began working for the Mc-
Donnell Douglas Corporation in 1992, and became
an employee of Boeing when the companies
merged in 1996-97. Lamb voluntarily left Boeing in
1997, but rejoined the company in 1998 as a flight
mechanic. The next year, he was promoted to
Product Support Technical Specialist in Boeing's
Patuxent River Naval Air Station facility (“Pax
River”) in Lexington Park, Maryland. His position
involved working with aircraft engineering and
maintenance information.
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Lamb was temporarily moved from the day shift to
the evening shift in August 2001 at his request.
David Dickson was *177 “team leader” on the
evening shift. Lamb alleged that when Dickson
learned of Lamb's move to the evening shift, he told
Lamb to refer to him as “Massah Dave.” Lamb was
offended and reported the comment to a supervisor,
Rod Wisor, as well as to Human Resources Man-
ager Michael Beeney.

Boeing took prompt action. Beeney spoke with
Dickson and Lamb. Lamb had asked in an e-mail
message to Wisor that Dickson apologize in writ-
ing, and Beeney drafted a written apology, which
Dickson signed. Lamb signed a statement on the
document that “[b]y his signature below Mr. Lamb
accepts this apology and is willing to move forward
with a common positive approach in the work-
place.” Lamb later expressed dissatisfaction with
the company's handling of the incident, however,
saying that he felt the company had not formally re-
cognized or addressed his complaint. Lamb does
not dispute that Dickson made no further offensive
comments and that the pair had a professional rela-
tionship from that time forward.

Department Head/Skills Manager David Black had
multiple conversations with Lamb about career de-
velopment at Boeing during Lamb's years at the
company. Black's job responsibilities included
helping employees to develop the skills necessary
for promotion. Beginning before the 2001 incident
with Dickson, Black, who is African-American, ad-
vised Lamb to transfer from the small Pax River fa-
cility to a larger facility where he would have more
opportunities for carcer development. After Dick-
son's offensive remark, Lamb expressed to Black a
desire to transfer from his present job.

Black and Lamb exchanged e-mail messages re-
garding possible opportunities, but in September
2003, Black expressed dissatisfaction with their
communication. He wrote in an e-mail message that
“[sJomehow, I must arrange some face-to-face time
with you” because “I don't believe we are truly
communicating.” Black and another African-
American employee, Lester Smith, traveled to the
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Pax River facility shortly thereafter, where they dis-
cussed career development with Lamb. Lamb said
that Black and Smith tried to persuade him to leave
Pax River for the larger St. Louis facility, and told
him that he would be able to work under them in St.
Louis. Lamb said that Black told him that African-
American employees needed to stick together in or-
der to get ahead in the company, which he said
Black characterized as a “red neck organization.”
During that meeting, the plaintiff told Black and
Smith that he had filed an Equal Employment Op-
portunity Commission (EEOC) complaint regarding
his treatment at the company. Black said in an affi-
davit that before that time he had been unaware that
Lamb had filed an EEOC complaint. Lamb said that
the meeting went on from 7:00 a.m. until 4:30 p.m.,
and that he felt pressured and intimidated to com-
mit to a transfer.

**2 Lamb objects to other conduct as well. For ex-
ample, he also alleges that Boeing workers treated
him with hostility, failed to inform him of work-
related matters or to seek his input, and generally
ignored him. In addition, he alleges that his super-
visors did not respond to his e-mails or were not
sufficiently responsive in their replies, although he
acknowledged that other employees in his position
told him that managers sometimes disregarded their
e-mail messages. He also states that the company
did not provide him with feedback regarding pro-
motions that he was denied.

Lamb also claims that Boeing violated Title VII by
failing to promote him. His initial complaint cited
approximately 75 positions within the company for
which he *178 applied and was not hired, but he
abandoned all but ten of those claims before the
district court. He now further concedes that five of
those ten failures to promote cannot give rise to li-
ability as discrete discriminatory or retaliatory ac-
tions because they were not the objects of a timely
EEOC complaint.

The first decision not to promote Lamb covered by
a timely EEOC complaint occurred in September
2003, when Lamb sought a Product Support Tech-
nical Specialist position other than his own and was
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not awarded the job. The hiring manager for the po-
sition, Greg Anderson, sought experience handling
Barned Value Management Systems (EVMS) and a
technical writing background, neither of which
were listed on Lamb's resume. Anderson awarded
the position to Joe Rogish, who had EVMS and
technical writing experience.

Lamb next applied for an Engineer/Scientist posi-
tion in March 2003. Boeing sought a candidate with
a professional engineering degree recognized by the
Accreditation Board for Engineering & Techno-
logy, and Lamb did not have such a degree.
Thomas Nondorf, the hiring manager for the posi-
tion, awarded the job to Brian Diggle, who had
such a degree.

Lamb also alleges a Title VII violation based upon
Boeing's failure to award him another Product Sup-
port Technical Specialist position in April 2003.
Richard Bodzek, the hiring manager for the job,
sought an individual with experience in tilt rotor
systems. He passed over Lamb, who did not have
this experience, and hired David Jones, who did.

In July 2003, Lamb applied for an Engineer/Scient-
ist position that he alleges he was denied in viola-
tion of Title VII. Thomas Cummings, the hiring
manager for the job, sought a person with a systems
engineering background, and the plaintiff's resume
did not reflect such experience. Cummings hired
Wendy Gilkerson, who had such a background.

All the hiring managers for these positions said in
affidavits that they did not know Lamb was Afric-
an-American and did not know that he had filed a
complaint with the EEOC. Lamb introduces no
evidence to the contrary. In the final formal promo-
tional decision concerning which Lamb raised a
timely Title VII challenge, the hiring manager,
David Black, did know of Lamb's race and EEOC
complaint, but never reviewed Lamb's resume for
the job opening because the resume was screened
out based upon an automated keyword credential
search. Boeing's online job application system,
which eliminates applications that contain no refer-
ence to job qualifications that are deemed essential,
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screened out Lamb's resume for the April 2004
Product Support Technical Specialist opening be-
fore it reached Black because the job required ex-
perience with Navy maintenance work and Lamb's
resume did not contain the term “Navy.”

**3 Lastly, Lamb alleges that Boeing discriminated
against him by failing to make him a “team leader”
after Brian Diggle, the team leader on the day shift,
left his position. Boeing presented evidence that
Mark Milbrandt, the on-site supervisor at the St.
Louis facility, regarded the “team leader” posts as
unnecessary, and decided to eliminate all team
leaders when Diggle vacated his post.

Lamb filed an EEOC complaint on July 28, 2003,
alleging that he suffered discrimination, retaliation,
and a hostile work environment. He filed suit on
October 31, 2003, raising Title VII claims and a
claim of intentional infliction of emotional distress
under Maryland law. The district court granted
summary judgment to Boeing on *179 the state law
claim and Lamb does not appeal that disposition.

The district court granted summary judgment to
Boeing on the Title VII claims as well. It observed
that Lamb was time-barred from alleging that Boe-
ing discriminated against him by failing to promote
him prior to October 1, 2002, because prior denials
were not within the scope of Lamb's EEOC com-
plaint due to their timing. Five alleged discriminat-
ory failures to promote were not time-barred, but
the court concluded that in each of those cases,
Boeing promoted or hired a candidate it considered
more qualified, and Lamb failed to show the com-
pany's merit-related reasons were pretextual. The
district court also concluded that Lamb failed to es-
tablish a prima facie case that he had been subjec-
ted to a hostile work environment. Lamb appealed
the grant of summary judgment with respect to the
Title VII claims. We review the grant of summary
judgment de novo and affirm.

I1.

Lamb argues first that the district court erred in dis-
missing his claims that he was not awarded promo-
tions because of racial discrimination and retali-

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.




213 Fed.Appx. 175
213 Fed.Appx. 175, 2007 WL 98116 (C.A.4 (Md.))
(Cite as: 213 Fed.Appx. 175)

ation for his EEOC complaint. To make a prima
facie case of discriminatory failure to promote un-
der the Title VII framework of McDonnell Douglas
Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36
L.Id.2d 668 (1973), a plaintiff must show: (1) he is
a member of a protected group; (2) he applied for a
position; (3) he was qualified for the position; and
(4) he was rejected from the position under circum-

stances giving rise to an inference of unlawful dis-
crimination. Amirmokri v. Baltimore Gas & Elec.
Co. 60 F.3d 1126, 1129 (4th Cir.1995). An em-
ployer then has the burden of offering a legitimate,
non-discriminatory reason for its actions. Zvas v
Techs. Applications & Serv. Co., 80 F.3d 954. 959
(4th _Cir.1996). If the employer presents such a
reason, the employee must show that the reason
was a pretext for impermissible criteria. /. The
plaintiff bears the ultimate burden of proving dis-

crimination. /d/.

Retaliation claims function in parallel. A plaintiff
must make a prima facie case by showing that

(1) the plaintiff engaged in a protected activity,
such as filing a complaint with the EEOC; (2) the
employer acted adversely against the plaintiff; and
(3) the protected activity was causally connected to
the employer's adverse action.

**4 Beall v. Abbott Labs.. 130 F.3d 614, 619 (4th
Cir.1997). The burden then shifts to the employer
to rebut the presumption by articulating a legitimate
non-retaliatory reason for its actions. /<. The
plaintiff, who again bears the ultimate burden of
proof, can then prevail only by showing that the
employer's reason was false and that the employer
took the action at issue as retaliation, /c/

1] We agree with the district court that even if
Lamb met his prima facie burdens, summary judg-
ment was appropriate because Boeing offered legit-
imate reasons for its promotional decisions and
Lamb adduced no evidence to rebut those reasons.
In no case where Boeing actually filled a position
that Lamb sought was there any evidence that the
hiring manager knew both that Lamb had sought
the position and that he was African-American.
Lamb observes that other company employees
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knew of his race and EEOC complaint, but he
provides no evidence from which a fact-finder
could infer that those employees participated in the
hiring process for the five promotions.

In addition, in each case, the company provided
evidence that the person hired *180 was selected
because he or she possessed a skill Lamb lacked.
“[R]elative employee qualifications are widely re-
cognized as valid, non-discriminatory bases for any
adverse employment decision.” Lvans, 80 F.3d at
960. Lamb offers no evidence that could give rise
to an inference that the differences in qualifications
between Lamb and the successful candidates were
used as pretexts. He notes that in some cases the
credential that Boeing officials cited as the basis for
their hiring decision was not listed in the job de-
scription. But Title VII does not impose the imprac-
ticable obligation of anticipating and recording be-
fore the fact a company's valuation of every creden-
tial with which it might be presented, and we can-
not sanction the inference that the credentials upon
which the hiring managers said they relied were
pretexts merely because they were not listed in ad-
vance.

Lamb also notes that he was denied the Engineer/
Scientist position for which he applied in July 2003
even though the company sought a candidate with
“educational credentials meeting the classification
standards for engineers and typically a minimum of
8 years' experience in an engineer classification.”
While Lamb alleges that he possessed these creden-
tials and the individual selected for the position did
not, Lamb did not possess other credentials that the
hiring manager said he sought. The hiring manager
preferred a candidate with knowledge of computer
simulations and configurations management for a
job described as involving “[p]rovid[ing] missile
defense system and architecture modeling and sim-
ulation engineering and analysis.” Lamb's resume
did not reflect such experience, and the successful
candidate was a computer analyst with configura-
tions management experience. Lamb offers no reas-
on to doubt that Boeing found the relevant creden-
tials that Lamb lacked to be more essential than the
credentials he possessed.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.




213 Fed. Appx. 175
213 Fed.Appx. 175,2007 WL 98116 (C.A.4 (Md.))
(Cite as: 213 Fed.Appx. 175)

**5 For other jobs, Lamb acknowledges that he
lacked credentials the company required, such as
experience with rotary aircraft or a degree accred-
ited by the Accreditation Board for Engineering and
Technology, but he asserts that the company ought
not to have required those credentials. He also
notes that a Boeing manager who was not respons-
ible for filling the positions at issue said that if he
were hiring someone for a hypothetical customer-
contact position relating to rotary aircraft, he would
not have preferred applicants with rotary aircraft
experience. The fact that Lamb or another employ-
ee had different views of the skills required from
the hiring managers charged with filling the posi-
tions does not, however, make the hiring man-
agers's reasons pretextual.

In addition, while Lamb urges the Court to consider
the five other denials that he briefed below as
“background evidence” relevant to the five claims
that were not time-barred, citing Nar'l R.R. Passen-
ger Corp. v, Morgan, 536 U.S. 101, 112-13, 122
S.Ct. 2061, 153 L.Ed2d 106 (2002), Boeing
offered merit-related reasons for its hiring decisions
in each of those cases and nothing in the company's
handling of those claims raises a red flag of dis-
criminatory treatment that justifies viewing the dis-
crete promotional decisions before this Court in a
different light.

II1.

We also affirm the grant of summary judgment to
Boeing on Lamb's claims of a racially hostile work
environment. To state a claim for a hostile work en-
vironment, a plaintiff must show the conduct at is-
sue was (1) unwelcome; (2) based on protected
status; (3) sufficiently severe or pervasive to alter
the conditions of the *181 plaintiff's employment
and create an abusive atmosphere; and (4) imput-
able to the employer. See Causey v. Balog, 162
F.3d 795, 801 (4th Cir. 1998).

[2] The treatment that forms the basis of Lamb's
complaint does not amount to conduct “severe or
pervasive enough to create an objectively hostile or
abusive work environment” when judged from the
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perspective of a “reasonable person” as the case
law requires. Harris v. Forklift Svs.. e, 510 U.S,
17, 21, 114 S.Ct. 367, 126 L.Ed.2d 295 (1993).
Lamb emphasizes the unquestionably offensive
“Massah Dave” comment and invokes a “race con-
scious reasonableness standard,” arguing that an
African-American employee could reasonably con-
strue the statement as more offensive than a white

employee would. The subsequent actions of Boeing
and Lamb himself, however, make clear that this is
not a case where an isolated epithet is actionable:
Boeing ensured that a prompt apology to Lamb was
forthcoming from Dickson, Lamb signed a state-
ment indicating a willingness to move forward, and
Lamb and Dickson had a professional relationship
thereafter.

[31[4] The other conduct of which Lamb complains
do not save his hostile environment claim. Lamb
said that he felt intimidated and harassed when
Black and Smith met with him and urged him to
transfer out of Pax River to gain experience more
readily available at larger facilities. He also alleges
that the two men referred not to him but to the com-
pany in racially disparaging terms, calling it a “red
neck organization™ and suggesting he should stick
together with black employees like themselves.
These inappropriate statements were not dispar-
aging to the plaintiff, and they occurred in a meet-
ing urging Lamb to take advantage of opportunities
to advance within the company. The meeting oc-
curred after professional-development discussions
in which Lamb had willingly participated-discus-
sions that began before Dickson's offensive remark
and prior to the EEOC complaint of which Black
had been unaware. We agree with the district court
that the meeting, as described by Lamb and con-
taining discussions designed to assist his advance-
ment, falls far short of creating an abusive work-
place atmosphere. The additional alleged workplace
slights, such as unreturned e-mails from super-
visors, cannot be causally linked on this record to
Lamb's race or protected status, and do not in any
event amount to serious misconduct creating an ab-
usive atmosphere actionable under Title VII. See
id, 510 U.S.at 21-23, 114 S.Ct. 367.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.




213 Fed.Appx. 175 Page 7
213 Fed.Appx. 175,2007 WL 98116 (C.A.4 (Md.))
(Cite as: 213 Fed.Appx. 175)

**6 The judgment of the district court is therefore
affirmed. We dispense with oral argument because
the facts and legal contentions are adequately
presented in the materials before the district court
and argument would not aid the decisional process.

AFFIRMED.
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