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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INSTITUTE FOR POLICY STUDIES,
Plaintiff,
V. Civil Action No. 06-960 (RCL)
UNITED STATESCENTRAL

INTELLIGENCE AGENCY,
Defendant.
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MEMORANDUM OPINION

This case comes before the Coaont defendant’s Motion [187pr Reconsideration of
the Court’s August 9, 2015 Order, and the opposition and reply theretdpon consideration of
these filings, the applicable law, and the entire record in this c#se,Court will GRANT
Defendans Motion [187]for Reconsideratiofior the reasons provided below.

l. ANALYSIS

The Courts August 19, 2015 Ordeelied on the Court’s conclusiothat defendant had
not properly invoke the “operational files exemption,” and that even if it htwoh “special
activity exception” to theFreedom of Information Act (“FOIA”), 5 U.S.C. 88 552 seq.,
applied Both of these conclusiomgere erroneous.

A. The Special Activities Exception

As to the special activities exception, the Cooad consultedullivan v. CIA, 992 F.2d
1249 (1st Cir. 1993)and concluded both (1) that plaintiff had identified a sufficiently specific
CIA activity in connection with its request, namely, an alleG&d-linked effort to catch Pablo
Escobarand (2) that the government had declassified the requested materiat disetosedn

its Vaughn Indices that the material contained discussion of “special astivitThe Courhow
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realizeghat it made an impermissibieferencein its August 19, 2015 Opinion. Specifically, the
Court improperlyreasoned that the concession that there were special activities, when taken in
conjunction with the unredacted text of the Los Pepes Panel docudemtmstratingCIA
involvement, meant that the CIA had effectively disclosed the existence of thicspeecial
activities plaintiff had alleged.

As the government correctly notes, however, tosclusionwas unfounded. Because
the relevant Vaughn Indices say ttmaention of speclaactivities has been redacted but do not
descrile those activities, it is possible that there grecsal activities discussed in the redacted
portions of those documentisat do not relate to Pablo Escobar at alhe Vaughn Indices’
disclosure of special activitiesvhether or not those activities relate to Pablo Esca@banost
declassifies the mere existence of discussion of some sort of special actitigyLos Pepes
Panel documents. And where nothing more has been decthdbidie the mere existence of
some sort of special activityhe Courls rationale—that “[special] activities (1) did exist, (2)
were ClAlinked, and (3) have been declassifieeioes notapply. The Sullivan court
recognized as much when it noted thaecldssiication occurs only whenah authorized
Executive Branch official has officially and publicly acknowledged the exasten . of a
specific special activity. Sullivan, 992 F.2dat 1254 (quotings. REP. No. 98-305, at 24 (1983)).

To proceed otlrwise would, in addition to violating the law, allow FOIA plaintiffs to
bootstrap themselves into the exception using the very transparency theyTdrasvis. precisely
what government officigldread: Ech new speck of disclosure making it easiepfamtiffs to
argue that the government has already disclosed so much thaeffdaively declassified the
matter This might sound like a dreato some FOIA plaintiffs but in practice it would be a

nightmare discouraging disclosure for fear that every trickle wobh&tomea flood. To



illustrate the potentiaproblem one needook no further than this case. Plaintiff's argument
takes thegovernment’siecision toexplainin the Vaughn Indicegs redactionof material fom
the Los Peopes Panel Reppddds to that the government’s decision to unredact porabns
those reportsandinfers that a special activity targeting Pablo Escobar has been disclosed and
thus declassified.But if such an argument prevails in cqutie government will be far more
temptedto simply redact evemore material, or provide even less detail in future Vaughn
Indices. And who could blame it? Plaintiffs argument would, if acceptedhish the
government for doing precisely @whFOIA requires—providing what disclosure it safely can,
and where it cannot safely disclose, explaining -y creating a constant risk of inadvertent
declassification.The caselavehows thaFOIA does not command such a result.

B. TheOperational File Exemption

Whena complainantlleges thatthe CIA hasimproperly withheld requested recordige
to improper exemption of operational fildbe CIA must “demonstrate[dp the court by sworn
written submission that exempted operational files likely toaonesponsive records currently
perform the functions set forth in subsection (b) of this section.” 50 U.STCAKf)(4)(A). The
Court previouslyrejected the government’s attempt itovoke the exemption because the
declarations it offered in suppdtiereofwere conclusory, andjave the Court no independent
way toevaluate the government’s claingee August 19, 2015 Mem. Op—8. To address the
Court’s concerns on this and other points, the government has subfomitbext briefing as well
asa declaration by a more senior CIA officidee Def.’s Mot. for Reconsideration Ex. A.

The new declaration does nbblster the government’s invocation of the operational files
exemption. As the government points autits Motion to econsider however, the nature of

plaintiff's request—for files relating tosupposeccovert action operatiato apprehend Pablo



Escobar—would necesarily “document the conduct of foreign intelligence or
counterintelligence operatiofis 50 U.S.C. § 3141(b)(1)In short, byproviding the specificity
neededto claim the “special activitieséxception, plaintiffhas enabled the government to
logically demonstrate that the exempted operational files likely to contain resporsivesia
fact perform the statutorilgrotected function described in (b)(1fompare Plaintiff's Opp.To
Def.’s Supp.Summ. J. 2@alleging that the government took part in a “Colombian Task Force, []
designed to assist in the apprehension of Escohaitl),H.R. REP. NO. 98-726(1), at 21 (1984)
(“foreign intelligence operations consist of . . . special activities (alsodcatigert actions)
conducted in support of United States foreign policy objectives in which the role of.$he U
Government is not apparent or acknowledged publiclyifjye Court therefore concludes that the
government did in fact properly invoke the operational file exemption in this case.
CONCLUSION

For the foregoing reasondefendant’sMotion for reconsiderationvill be GRANTED in
a separate Ordessued this dateDefendant need not search its operational files in response to

plaintiff's request.

Signed by Royce C. Lamberth, Judge January28, 2016.



