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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AKIACHAK NATIVE COMMUNITY , et al,

Plaintiffs, : Civil Action No.: 06-0969RC)
V. : Re Document No.: 139
SALLY JEWELL,

Secretary of the Interioet al.
Defendars.
and

STATE OF ALASKA,

Defendaniintervenor

MEMORANDUM OPINION & ORDER

GRANTING IN PART AND DENYING IN PART ALASKA'SMOTION TO STAY PENDING APPEAL

I. INTRODUCTION

This case involved a challenge by certain Alaskan Native Tribes (“Tribes”) to a
regulation promulgated by the Secretary of the Intéti®ecretary”’)regarding taking land into
trust on behalf of all Indian Tribes, 25 C.F.R. 8 151.1, pursuant to section 5 of the Indian
Reorganization Act, 25 U.S.C. 8§ 46See Akiachak Native Gynv. Salazar 935 F. Supp. 2d
195, 197 (D.D.C. 2013)Now pending before the Court is the State of Alaskhéreinafter
referred to as “Alaskaotion fora Stay and Ijunction pending appeal of the Court’s
September 30, 2013 Order in the D.C. CircGeeECF No. 139. For the reasons that follow,

the Court will grant in part and deny in part Alaska’s Motion.
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[I. PROCEDURAL BACKGROUND

This case involved a challenge to a regulation promuldatede Secretary, governing
theprocedures fothe United Statet takeland into trust for individual Indians and tribes, 25
C.F.R. 8 151.1. This Court concluded on March 31, 2013, that the Alaska exception within the
rule was arbitrary and capricious and vieti#the Indian Reorganization Act (“IRA”), 25 U.S.C.
8 476(g). SeeMem. Op. 2325, ECF No. 109. Though the Court granted the plaintiffs’ motion
for summary judgment, it ordered the parties to submit supplemental briefs dhigaussther
the Alaska exception contained in 25 C.F.R. 8 151.1 could be severed from the remainder of the
landinto trust regulatry scheme SeeOrder 2, ECF No. 115. After considering those
supplemental briefs, the Court concluded that the last sentence could be sevethd from
remainder of the regulation, and that vacatur of that §eatence-the Alaska exceptierwas
warranted.SeeMem. Op. 89, ECF No. 130. The Court accordingly enteredraermthat
severed and vacated the final sentence of 25 C.F.R. § 151.1 from the regulation—which provided
that “[tlheseregulations do not cover the acquisition of land in trust status in the State of Alaska,
except acquisitions for the Makatla Community of the Annette Island Reserve or it[s]
members.”SeeOrderl, ECF No. 131. As such, the current status quo idtbed is no Alaska
exception to the land into trust regulations, 25 C.F.R. § 150h&.case is currentlyn appeal in
the D.C. Circuit. SeeNotice of Appeal, ECF No. 132.

Meanwhile, on April 30, 2014, the Bureau of Indian AffgiiBIA”) published a
Proposed Rule, proposing to formally remove the Alaska exception from 25 C.F.R. &ib81.1,

beginconsidering the acquisition of lands into trust on behalf of Alaska Native Trldes a

! On June 18, 2014, the D.C. Circuit dismissedtepartment of the Interity
appeal. SeeECF No. 144. As such, only the State of Alaska’s case remains on appeal before the
D.C. Circuit.



individuals. SeeProposed Rule, Land Acquisitions in the State of Alaska, 79 Fed. Reg. 24,648,
24,649 (May 1, 2014). On May 9, 2014, Alaska filed a motiomf8ay and Injunction pending
appeal in this caseSeeECF No. 139. Alaska specifically asks this Court to stay its September
30, 2013 Order and to “enjoin the Secretary’s rulemaking activities, including aggepti
comments on the recently proposed rule, and enjoin the Secretary from acceptirgcassimpg
applications to take land into trust for Alaska tribes, pending resolution of the appeal.”
Alaska’s Mot. Stay 3, ECF No. 139. Because the Court concludes that the Proposed Rule and
the process of accepting applications for taking land into trust does not consgpaeable
harm it will deny Alaska’smotion to enjoirthe Secretary fromengaging in those activities
However, because the Court concludes that irreparable hakladicawill result if the Secretary
is permittedto actuallytake land into trust for Alaskanbes, it will grant Alaska’s motion on
that ground, and enjoin the Secretary from taking land into trust pending disposition of the
appeal in the D.C. Circuft.
. ANALYSIS
1. Factors to consider on a Motion to Stay
Alaska asks this Court to “stay its dg&on and enjoin the Secretayulemaking
activities, including accepting and processing applications to take land into trust fika Alas
tribes, pending resolution of the appedbéeAlaska’s Mot.Stay 6 Under Fedral Rule of Civil
Procedure 62(c), “[w]hile an appeal is pending from an interlocutasr @r final judgment that
grants, dissolves, or denies an injunction, the court may suspend, modify, restore, or grant an

injunction on terms for bond or other terms that secure the opposing party’s righesED. R.

2 The Court’s ruling today does not apply to the Metlakatla Indian Community of

the Annette Island Reserve or its membpassthey were an exception to thlaska exception
that the Court severedbee25 C.F.R. § 151.1; 79 Fed. Reg. 24, 648, 24,649.



Civ.P.62(c). Inthe D.C. Ciraty acourt assesses four factors when considering a motstayo
and injunction pending appeal: (1) the moving party’s likelihood of success on the mdsits of i
appeal, (2whether the moving party will suffer irreparable injury, (3) whether imsei@f the
stay would substantially harm other parties in the proceeding, and (4) the ptdrksi. See
Wash. MetArea Transit Comm’n v. Holiday Tours, In859 F.2d 841, 843 (D.C. Cir. 1977)
accord Mylan Labs. Inc. v. Leavi#t95 F. Supp. 2d 43, 46 (D.D.C. 2003hays v. FEC340 F.
Supp. 2d 39, 44 (D.D.C. 2004). 1]t is the movant’s obligation to justify the court’s exercise of
such an extraordinary remedy [as a stagjtiomo v. U.S. Nuclear Regulatory ComnyY72
F.2d 972, 978 (D.C. Cir. 1985).

Before the Supreme Court decidéftinter v. Mitural Res. Def. Council, Inc555 U.S. 7
(2008), the four factors for a stay and injunctive relief were analyzed onrggsdichle.See
e.g, Sherley vSebelius644 F.3d 388, 392 (D.C. Cir. 2011) (“Befdiénter, this court and
others had allowed that a strong showing on one factor could make up for a weakeg simowin
another.”); Cuomq 772 F.2d at 974 [A] movant need not always establish a high abdiy
of success on the merits. Probability of success is inversely proportional tgtee d&
irreparable injury evidenced. A stay may be granted with either a high drgbafsuccess and
some injury, owvice versd). SinceWinter, however, tiis unclear whether the likelihood of
success on the merits factor is a threshold inquiry that must be addressed beftbrer ttaetors.
As the D.C. Circuit recently explained, “[i]n this circuit, it remains an opestouewhether the
‘likelihood of successfactor is arfindependent, free-standing requirement,” or whether, in cases
where the three other factors strongly favor issuing an injunction, a plaintiff ngechize a
‘serious legal question’ on the meritsRamer v. Obamar42 F.3d 1023, 1043 (D.C. Cir. 2014)

(quotingSherley 644 F.3dat 393, 398)accord Kingman Park Civic Ass’n v. G856 F. Supp.



2d 230, 241 (D.D.C. 2013) (“Recently, the continued viability of [the sliding scale] approach has
been called into some doubt, as the United States Court of Appeals for the Disiottobia
Circuit has suggested, without holding, that a likelihood of success on the merits is an
independent, free-standing requirement for a preliminary injuncticd@uftenberg v. Emeryo.
13-2046, 2014 WL 1100982, at *8 (D.D.C. Mar. 19, 2014) (“The D.C. Circuit has noted this
issue, but it has not yet decided whether the slidoade analysis made it through thnter.”).
Given the uncertaintygourtsin this jurisdictionhave continued to analyze motions for
preliminary injunctions under the sliding scale approach, because “[i]f a dlaantiiot meet the
less demanding sliding scale standard, theannotsatisfy the more stringent standard alluded
to by the Court of Appeals.SeeKingman ParkCivic Ass’n 956 F. Supp. 2d at 241,
Guttenberg2014 WL 1100982, at *9 (“Whether or ndtinter spelled the end of the sliding-
scale analysis, one thing is clear: plaintiffs here must at least demonsitateeffarable injury
is likely in the absence of an injunction.”) (emphasis in original). As suchCtusg will also
proceed by analyzinthe factors on a sliding scale, absent contrary binding authority from the
D.C. Circuit. Therefore, “[tlhe motion to stay may be granted when a ‘sdegakquestion is
presented, when little if any harm will befall other interested persoh® q@ublic, and when
denial of the order would inflict irreparable injury on the movanghays 340 F. Supp. 2dt45
(quotingWash. Metro. Area Transit Comm™59 F.2d at 844).
2. Application of the Four Factors
a. Likelihood of success on the merits

With respect to the first factor, Alaska argues thitlikely to prevail on the merits of its

appeal, arguing that the Court’s decision misapprehttredsomprehensive nature of the Alaska

Native Claims Settlement Act, misapprehends the reasons Congress d@plaabtine lando-



trust statute, and does not give appropriate weight to the Supreme Court’s dedidaskanv.
Native Village of Venetjb22 U.S. 520 (1998)SeeAlaska’s Mot. Stay 8 Meanwhile, the
plaintiffs and the Secretary argue thastis Alaska’s third time making these arguments to this
Court, and a party offering a “regurgitation of rejected argumecasyiot establish a likelihood

of success on the meritSee Shay840 F. Supp. 2d at 46For the third time, the Court

remains unconvinced of Alaska’s position, for the reasons stated in its Memorandum Opinion
granting the plaintiffs’ motion for summary judgment and its Memorandum Opinionrggnyi
defendantsimotions for reconsiderationSeeMem. Op., ECF No. 109, Mem. Op-2, ECF No.
130.

However, as the D.C. Circuit has explained, a movant “need not establish an absolute
certainty of succegsn the merits] It will ordinarily be enough that the [movant] has raised
serious legal questions going to the merits, so serious, substantial, difficult alsetdhem a fair
ground of litigation and thus for more deliberative investigatidPopulation Instv.

McPheson 797 F.2d 1062, 1078 (D.C. Cir. 1986) (quotigsh. Mab. Area Trang Comm’n

559 F.2d at 844). Though the Court disagrees with Alaska’s position, and finds there to be a low
likelihood of success on the meritstgtognizes that the case presendifficult and substantial

legal questions regarding the balance between federal and state regulataharofand, and

that its decision waat times, a close on&ee, e.gMem. Op. 18, ECF No. 109 (“There may be

a tension between ANCSA'’s eliminati of most trust property in Alaska and the Secretary’s

3 In the Mem@andum Opinion disposing of Alaska’s and the Secretary’s Motions

for Reconsideration, the Court acknowledged and analyzed a new arguneshby #ie
Secretaryregarding how the Court’s decision regarding its interpretation of 25 U.S.C. 8§ 476(Q)
could destabilize other federal programs regarding Indian tribeeMem. Op. 36, ECF No.

130. In response, the Court limited its holding so as not to be susceptible to a broad gsweepin
interpretation.Id. at 6. Those were the only new arguments raised in the motions for
reconsideration, however, and are not at issue here because the Secretary diésrraosts/

of the Court’s order-the State oAlaska does-and in fact, opposeslaska’s requesterklief.



authority to create new trust land, but a tension is not an ‘irreconcilable coifli&nd given
the extensive, evathanging nature of the federal government’s molgibal land trust affairgt
is entirely possible that the D.C. Circuit will disagree with this Court’s positich@negulation.
See, e.gAkiachak 935 F. Supp. 2d at 26204 (explaining the chronology of the laimto trust
statutes and regulations in Alaska, and noting that “[a]fter many ambiguous premzumts and
years of internal debate, the Secretary now agrees” that his authaakg talaska lanéhto
trust survived ANSCA)see alsdls.” Opp’n Mot. 12 n.56, ECF No. 14@xplaining that
because the Secretaryssition has changed so frequently over the years, “Plaintiffs have been
here before”).Alaskahas thus raised “serious legal questions going to the merits, so serious,
substantial, difficult as to make them a fair groundtajdtion.” Population Inst. 797 F.2d at
1078. Given this, and givehat, in certain respectdie other factors weigh heavily in favor of
Alaska,the Court finds that Alaska’s lolikelihood of success on the merits is not fatal to its
motion for a stay and injunction.
b. Irreparable Harm

The more probing inquiry in this stay analysis pertains to the degreeiof @yjidenced

by Alaska, which could bgreat. There are several actions taken by the Secretary that Alaska

argues could cause it irreparable harm: (1) the rulematsial,i officially eliminating the

4 The Secretary and plaintiff Tribes both make arguments that Alaska cannot

challenge the Proposed Rule in this Court, invoking a variety of different theSeesed-

Def.’s Opp’n Mot. 36; Pls.” Opp’n Mot. 10-14. Specifically, they argue that any challenge to

the Proposed Rule is beyond the scope of the complaint, is not ripe, was not properly exhausted,
and does not represent final agency action capable of being challenged uAd®h thEhe

Court need not decide all of these issues because, as set forth above, the Propasetf Rule

does not cause Alaska irreparable harm. Even if it did, however, the Court doubts that any
challenge to the Proposed Rule would be ripe for judiciaéwevSee Ctr. for Auto Safety v. Nat.
Highway Traffic Safety Admin710 F.2d 842, 846 (D.C. Cir. 1983) (noting that “the issuance of

a notice of proposed rulemaking . . . often will not be ripe for review because the rube may

may not be adopted enfored”); see alsdAction on Smoking & Health v. Dep’t of Lab@8



Alaska exception from the landto trust regulations in light of this Court’'s September 30, 2013
Order; (2) the Secretary’s acceptimigapplications by Indian tribes to take land into trust; and
(3) actually taking Alaskaland into trust. The D.C. Circuit has explained that in order to show
irreparable injury, “the injury must be both certain and great; it must be actual and not
theoretical. Injunctive relief ‘will not be granted against something meeahgdl as liale to
occur at some indefinite time."Wisconsin Gas Co. v. FERZ58 F.2d 669, 674 (D.C. Cir.
1985);see also Chaplaincy of Full Gospel Churches v. Engldbd F.3d 290, 297 (D.C. Cir.
2006) (“The moving party must show the injury complained of is of suafinencehat there is
clear and present need for equitable relief to prevent irreparable harm.Ha&mim originaly.
The Court analyzes eaglotential actionn turn.
1. Rulemaking
Here, the Proposed Rule and rulemaking process do not cause Alaska irref@amble h

The comment period is open until June 30, 2014; after that period closes, the Seclidiagirwi

F.3d 162, 164-65 (D.C. Cir. 1994) (finding that OSHA’s notice of proposed rulemaking was not
ripe for judicial review)Belmont Abbey Colli. Sebelius878 F. Supp. 2d 25, 39 (D.D.C. 2012)
(holding that an advance notice of proposed rulemaking rendered a challenged rule “not
sufficiently final to satisfy the fithess prong of the ripeness inquiry”

> The Secretary argues that Alaska has “slept on its rights” by waitingneaytihs
to move for a stay of the Court’s September 30, 2013 Oflegred-Def.’s Opp’n Mot. 8 ECF
No. 141 The Court does not agree. Alaska acted almost immediately after the Secretary
announced that it would issue a new rule officially deleting the Alaska exceptioa land into
trust regulations. Specifically, the Proposed Rule was published on May 1, 2014, antkthe Sta
of Alaska moved for a stay and injunction on May 9, 2014. As Alaska represented to the Court,
“[u]ntil the Secretary announced a nuaking effort focused only on removing the Alaska
exception from the land into trust regulations, there was no indication that theaBeitrteinded
to take land into trust while her ability to do so was still being litigat&keAlaska’s Replyl2-
13, ECF No. 143. If anything, this factor cuts in Alaska’s favor because it showtisethat
Secretary is initiating the first steps of taking land into trust by engaging mitgmaking (even
though, it arguably does not need to, given the Court’'s September 30, 2013 Order already
vacating the final sentence at issue), and that the Secretary plans ag fooward with the
process of considering applications to take land into trust, thus showing that #néckes and
present need for equitable reliefdevent irreparable harm.SeeChaplaincy of Full Gospel
Churches v. Englanadt54 F.3d 290, 297 (D.C. Cir. 2006).



reviewing the comments, and issue a final rule. But as the plaifgudgingly note . .[.]
even after engaging in the rulemaking process, there is no guarantee theybedtetetually
develop a final rule on Alaska trust land$eePls.” Opp’n Mot. 12 n.56.It is entirely possible
that the Secretary never issues a final rule, eneh if she does, the issuance offthal rule
itself will not result in irreparable harm to Alaska, because there are severasteihthat need
to take place before the Secretary can actually take land into $&=25 C.F.R. 88 159--
151.12. Importantly, Alaska does not argue that the Proposed Rule or the rulemaking process
itself will cause it irreparable harm, but focuses on the land being taken sttadtiue basis for
irreparable harmSeeAlaska’s Mot. Stay 621-24; Alaska’s Reply 12—14, ECF No. 143.
Becausehe rulemaking procesaarks such a preliminary step, and one Witfited
consequences as this Court has already severed the Alaska exception to the larsd into tr
regulations, the rulemaking process does not cause Alasgarable harm and therefore, the
Court will not enjoin the Secretary from continuing that activity.
2. Application process

Theprocess of acceptirand reviewingapplications to take land into trissodoesnot
cause Alaska irreparable harm because there are so many regulatory procedivess im that
process that merely accepting and reviewing applicatansd not result in land being directly
taken into trust. For instance, in this case, once a final rule is pub{@hmuksiblyeven
without a final rule being published, in light of the Court’s September 30, 2013 Order), an Indian
or tribe may file an application for approval of taking land into trust with thee@egr See25
C.F.R. 8 151.9. After the Secretary receives that applicatiorust notify the state and local
governments having jurisdiction over the land, and give that government 30 days to provide

written comments$o the possible acquisition (the exact procedure differs depending on whether



the land is an on-reservation or off-reservation acquisitiSeg25 C.F.R. 8§ 151.10, 151.11(d).
Then the Secretary reviews each applicant’s request and issues a written desesad 8
151.12(b). Only afterthe Secretary has issued a decision does she actually “acquire the land in
trust.” See id8§ 151.12(c)(2)(h(iii) (“ If the Secretary or Assistant Secretapproves the
requestthe Assistant Secretary shall [p]Jromptly provide the applieath the decision;

[p]Jromptly publish in the Federal Register a notice of decision to acquire lanirutder this

part;and [ijmmediately acquire the land in trust . . ° "Again, Alaska does not argue that

6 In one sentence in its opposition, the Secretary argues that any harm to Alaska is

not irreparable because “[i]f a State still disagmsis the decision [made by the Secretary], it
may challenge Interior’s decision to take a specific parcel into trustghran administrative
appeal or in federal district courtSeeFed:Def.’s Opp’n Mot. 5. The Secretary cites two cases:
New York vlewell No. 6:08€CF0644 (N.D.N.Y. 2008), an8outh Dakota v. Acting Great
Plains Reg’l Dir, 49 IBIA 129 (2009), which becant@ounty of Charles Mix v. Dep't of
Interior, 799 F. Supp. 2d 1027 (D.S.D. 2011). In those cases, a state government (New York)
and a state government (South Dakota) and county government (Charles Mix County in South
Dakota), respectively, challenged Interior’'s decisions to takeifdgondrust for certain tribes.
From these cases and from the Court’s reading of the 25 C.F.R. § 151 regulationg] it woul
appear that any decision regarding an application to take land into trust cauktelitibe
litigated in federal court (1) because other state governments have done 2pthadahdinto-
trust regulations allow for itSee25 C.F.R. § 151.12(c) (“A decision made by the Secretary, or
the Assistant Secretaryindian Affairs pursuant to delegated authority, is final agency action
under 5 U.S.C. § 704 upon issuance.”).

The federal government’s argument on this point, howevealfihbarted; and the
Court’s own reading of the regulations in the absence of anything heartiehauouernment
does not persuade the Court that the state’s ability to litigate a Departmentdiesisiers the
harm reparable. Once the Secretary issunal decision on a particular application, it must
“[p]Jromptly provide the applicant with the decisidgpjromptly publish in the Federal Register a
notice of decision to acquire land under this part; gminpediately acquire the land in trust
under 8§ 151.14 on or after the date such decision is issued and upon fulfillment of the
requirements of 8 151.13 and any other Departmental requirements.” 25 C.F.R. 8§
151.12(c)(2)(i)—(iii) (emphasis added). The regulations do not spell out the timelines in wdh
all these events must occur, but it appears to the Court that any litigation oflantartreist
decision would result in a race between the State (to the courthouse to file famation) and
Interior (to “immediately acquire the land”And een if the State could pursue litigation
immediately, the ensuing litigation could still cause chaos over cloudetbtilead in Alaska—
the exact irreparable harm Alaska seeks to prevent. Without more specificatibm from the
Secretary as to how tlg@tate’s ability to litigate a parcéito-trust determination makehe harm

10



accepting applications or reviewing them will cause it irreparable,Hartriocuses on the land
being taken into trust as thasis for irreparable harnBeeAlaska’s Mot. Stay 6, 21-24;
Alaska’s Reply 12—-14. The accepting and reviewing of applications to take land into trest do
not result inirreversible turning pointgut rather margthe preliminary steps tieegin
considering theéakingof land into trust. As sucklaskawill not be irreparabljharmed absent
an order enjoining such activities.
3. Taking Land into Trust

Once the Secretary reaches a decision, however, and takes the land into trust) the ha
Alaskaat that point becomes irreparable. Alaska argues that once land is actualiptaken
trust, “[c]reating new trust land in Alaska would impinge upon state sovereigitgrisferring
primary jurisdiction over land taken into trust from the state tdettieral government and the
affected Indian tribe.” Alaska’s Mot. Stay 19. In addition, land taken into trust “coegdlgr
compromise the State’s ability to manage its fish and game resourceseestéde alcoholic
beverage control laws, protect the environment, tax, provide public services, and ensure public
safety.” See id.Finally, Alaska statethat its interest in maintaining the terms of the Alaska
Native Claims Settlement Act would be compromised if the land into trust regulations are
applied in Alaska.See idat 23-24.

The plaintiffs in turn argue that Alaska has not shown that it will suffenamnent
injury such that a stay is needed to prevent irreparable harm, because theneakraotefin
effect yet, and without a final rule and several other intermediary stepg &ifect, the

Secretary will not begin taking land into tru§eePls.” Opp’n Mot. 6-7. Meanwhile, the

here reparable, the Court will not entertain this argument as a basis to dekg iAjanctive
relief.

11



Secretary argues that Alaska has “slept on its rights” by not bringing thigeamg motion
sooner—given that the Court’s order eight months ago “opened the possibility mir Itgking
land into trust.” SeeFed:Def.’s Opp’n Mot. 8, ECF No. 141. As sudhge Secretary continues,
Alaska has not shown that there is mminent injuryhere.

The Court finds that Alaskhas the stronger argumeihtrespectiveof the final rule
taking effect, the Court’s order “opened the possibiliag'the Secretary readily admits, that the
Secretary could begin the process of taking land intoitrustaskapursuant to there-existing
landinto trust regulations Given that the Court severéie Alaska exception, thereasguably
nothing to stp the Secretarfrom takingland into trust in Alaska prior to the D.C. Circuit
deciding this case. To be sure, AssistantSecretaryor Indian Affairs at the Department of
the Interiorhas r@resented to the Court that he will noglmeaccepting apjptations for taking
land into trust until a final rule is publishe&eeWashburn Decl. § 8, ECF No. 141-However,
even operating under that assumptiorsg entirely possible thahe BIA publishes final rule
before theD.C. Circuit issues an opinion in this case, Hratthe Secretary wilthen keginthe
process of taking land into trust before a decision is issued on dppsauch, a stay is
necessary to prevent the irreparable harm to state sovereignty and state manafganuthit
will befall Alaska if state land begins to be taken into trust fofftil@es See Int'| Snowmobile
Mfrs. Ass’n v. Norton304 F. Supp. 2d 1278, 1287 (D. Wyo. 2004) (recognizingititat, alia,
infringement on Wyoming’s state sovereignty in managingdits and fish populations caused
by a federal regulation constituted irreparable harm, and ultimatelyirgranpreliminary

injunction on that and other grounds).

! Public comment on the Proposed Rule concludes on June 30,2604720 Fed.

Reg. 24,648, 24,648ut as of today, from the Court’s examination of the appeals docket, No.
13-5360, it does not appear tlaabriefing schedule has even been set by the Circuit.

12



c. Other parties

The potential harm suffered by other parties also weighsily in favor of Alaska.
Alaska arguefirst that theplaintiff Tribeswill suffer no harm if this Court preserves the status
qguo, because if the Tribes prevail in the litigation, the only harmwhieguffer will be a delay
in their ability to have land taken into trust for them. And if they do not ultimately piawhi¢
litigation, the stay will have no effect on theras land will not be able to be taken into trust for
them at all if Alaska wins its appedbeeAlaska’s Mot. Stay 24. As to the federal government,
Alaska argues that maintaining the status quo pending appeal similarly will nothear
Secretary because its rulemaking activities may be delayed, but not tnp@methe other hand,
if a stay is not grantedlaska argues thdhe Secretary willvaste substantial resourd®s
beginning to take land into trust and having to undo that vithnle Alaska exception ithen
ultimately restored See idat 24-25.

Meanwhile, the Secretary argues that “[the harm to the United States and tibsk
of granting Alaska’s request is concrete and cle8e&Fed-Def.’s Opp’n Mot. 14. However,
the Secretary does not specifically identify any harm to the United StatesAdashka tribes,
but rather eglains that Indian tribe sefovernance may be impeded if the Secretary is
prevented from taking land into trust on behalf of the Tril&%ese idat 12-13. And the plaintiffs
argue thatimposing indefinite delays on the rulemaking process will causa kathe Tribes
and tribal citizens of Alaska who have been wrongfully excluded from the land intprogsss
since the Alaska exception was promulgated in 198@é&PIs.” Opp’n Mot. 9.

The Court agrees with Alaska on this proMdaskawould likdy suffer irrepaable harm
if the Court did not enjoin determinations to take land into trAstAlaska aptly argues, “all

parties will suffer harm because title to all of the new trust acquisitions woulduzkedlf if the

13



Secretary were allowed to ®@kand into trust, only for that process togmentiallyundone by
the circuit court’s forthcoming decisiorseeAlaska’s Mot.Stay25; see alsddlaska’'s Repy 15
(“[T]his harm would be in the form of the clouded title on all new trust acquisitidhe state,
and the inevitable uncertainty and litigation this situation would cr&bge simply, the
creation of trust land in Alaska would be a very difficult bell to un-fin@emphasis added)
Any delay caused to the plaintiff Tribes while the Court’s order is stayed willenioidefinite
but will only lastthrough the pendency of appeal. Moreover, any delay caused to the plaintiff
Tribes does not outweigh the deleterious effeat¢bnfusion and chaos will have on pdirties
involved if title to the land in trust becomes clouded. And any such delay will be minimized,
given that the Gurt will allow the rulemaking and applicatipnocesgo go forward, and will
only enjointhe Secretary from actually takipgrcels into trusthat can be acted auickly if
the D.C. Circuit issues a decisiaffirming this Court

In sum, allthe parties would have expended a tremendous amount of time, energy, and
resourcegngaging irthe process of taking land into trust, to only have tlaska exception
restored if the D.C. Circuit disagrees with this Court. All parties would bedudry any
confusionand ensuing litigatiooreatedoy attempts to undo tHandinto trust determinations
In order to make the process as efficient as ptessand to reduce any confusion as to land title
in Alaska, the Court believes that the harm to all the parties weighs in favauiofjiagartial
injunctionhere.

d. Public Interest

As to the public interest prong, Alaska argues that “the public interest would daésberi

jeopardized if new trust land is created in Alaska but the Alaska exception imdhetéatrust

regulations is affirmed on appeal, thus voiding trust land acquisitions and adrvmstra

14



decisions that occurred in the interim.” Alaska’s Mot. Stay 25. The plaintiffs doailyt re
address this argument, but instead focus on the public interest as it relatestemaking
processnoting that eveif the rulemaking process is completed, that “does not guarantee that a
single acre bland will be placed into trust.'SeePls.” Opp’n Mot. 9.Similarly, the Secretary

does not address Alaska’s argument directly, instead arthahtpkingland into trust serves an
important public interest, including furtheg Indian self-government, and securing tribal
homelands.SeeFed-Def.’s Opp’n Mot. 1213.

The Courtagainfinds that Alaska has the stronger argumdiiitereis a public interest in
havingcertainty over title to land in Alaska maintainesiee e.g, Entek GRB, LLC v. Stull
Ranches, LL(C885 F. Supp. 2d 1082, 1096 (D. Colo. 2012) (“The public interest is best served
when established contract and property rights are enforcd#hatjposa v. Solomor243 B.R.

562, 567 (D. Mass. 2000) (explaining that palglolicy interests include “certainty of land titles
in the marketplace”). As set forth above, if the Secretary were ableettatad into trust
pending the outcome of the appeal, and the D.C. Circuit reversed this Court’s dedisitm, tit
land in Alaska would be clouded at best, and ensuing litigation would likely requrggy emesl
expense fronthe federal governmertte State of Alaskaand all native tribes involved. Such
confusion over land title is not in the public interest, and as such, liie puerest favors a
partialinjunction pending appeal.

V. CONCLUSION

For the foregoing reasons, the Cowilt GRANT IN PART Alaska’s motion for an
injunction by enjoining the Secretary from taking any land into trust in Alaska, etidin

outcome of the@ppeal The Court’s ruling does not apply to the presting exception for the
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Metlakatla Indian Community of the Annette Island Reserve or its members.FE € 151.1
see als/9 Fed. Reg. 24,648, 24,649.

Accordingly, it is hereby ORDERED that Alaska’s motion for a stay and itipmc
pending appeal (ECF No. 139) is GRANTED IN PART AND DENIED IN PART. lursher
ORDERED that the Secretary of tmterioris herebyENJOINED from taking land intadstin
Alaska (except for the Metlakatla Indian Community of the Annette Isl@aséiiRe or its
members, as set forth abowsitil theD.C. Circuitissues auling and mandate resahg
Alaska’s appeal.

SO ORDERED.

Dated: Jun6, 2014 RUDOLPH CONTRERAS
United States District Judge
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