MARINO v. DRUG ENFORCEMENT ADMINISTRATION

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CARLOS MARINO,
Plaintiff, : CiW Action No.:  06-1255 (RMU)
V. : Re Document Nos.: 12, 16

DRUG ENFORCEMENT
ADMINISTRATION,

Defendant.

MEMORANDUM OPINION

DENYING THE PLAINTIFF 'SFIRST AND SECOND M OTIONS FOR
RELIEF UPON RECONSIDERATION

I. INTRODUCTION

This matter is before the court oretplaintiff's two motions for relief upon
reconsideration of the courgsior order granting th defendant’s motion for summary judgment
as conceded based on the plaintiff's failure @ din opposition. The plaiff asserts that the
court erred in granting the motion as concedeskréisg that even though he did not file an
opposition, his complaint and the attachments thewesed genuine issues material fact
rendering the entry of summary judgment inappraerid he plaintiff alscontends that he
should be granted relief from the court’s rulimgcause his failure to oppose the motion was the
result of the gross negligence of his counselfbich he does not share culpability. For the

reasons discussed below, the tal@nies the plaintiff’s motions.

II. FACTUAL & PROCEDURAL BACKGROUND
On May 4, 2004, the plaintiff wrote to the i@y Enforcement Agency (“DEA”) to request

a copy of all investigative documents relatedniandividual who provide testimonial evidence
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against the plaintiff at his earlieriminal trial. Compl. § 11The plaintiff's request was denied
pursuant to Exemption 7(C) of the Freedonindbrmation Act (“FOIA”), which exempts from
disclosure law enforcement recerdthose disclosure could invatlérd-party privacy interests.
Def.’s Statement of Facts 3. After exhigsall available administrative remedies, the
plaintiff sought judicial review of the DEA’s response by commencing this action seeking the
disclosure of the requested information. Compl. 11 13-14. The DEA filed a motion for summary
judgment on October 5, 200&ee generallipef.’s Mot. for Summ. J. The motion was
supported by exhibits and an affidavit fréine Chief of the DEA’s Records Management
Section, Operations Unit that detaile@ AEA’s justification for non-disclosureseeDef.’s
Mot. for Summ. J., Decl. of Katherine L. Myri¢iMyrick Decl.”), Exs. A-G. Despite obtaining
several extensions of time to oppose the defendant’s motion, the plaintiff failed to file an
opposition. The court granted the DEA’s motfonsummary judgment as conceded on March
16, 2007.SeeMinute Order (Mar. 16, 2007).

Thereatfter, the plaintiff filed multiple nions for relief upon reconsideration and a
motion for leave to file out of time, each of ih was stricken based on procedural defeSese
Pl.’s Mot. (Mar. 28, 2007); Pl.’s Mot. (Mar. 29, 2007); Pl.’s Mot. (Apr. 2, 2007). On April 5,
2007, and November 30, 2009, the plaintiff again filed motions for relief upon reconsideration of
the order granting summary judgment to the defehdad seeking leave to file an opposition to
the defendant’s motionSee generallf?l.’s Mot. for Recons. (Apr. 5, 2007) (“Pl.’s 1st Mot™);
Pl.’s Mot. for Recons. (Nov. 30, 2009) (“Pl.’s Btbt.”). With these motions now ripe for

adjudication, the court turns to the applicable legal standards and the parties’ arguments.

! It appears that the plaintiff's April 5, 2007 motion for relief upon reconsideration was

inadvertently administratively terminated shortly after it was filed.



[ll. ANALYSIS
A. The Court Denies the Plaintiff's Firg Motion for Relief Upon Reconsideration
The plaintiff's first motion for relief upon reasideration requirdgtle discussion, as it

plainly fails to comply with the most elementdiljng requirements set forth in the court’s local
civil rules. Local Civil Rule/(a) provides that “[e]lach motia@hall include or be accompanied
by a statement of the specific points of lavaathority that support theotion.” LCVR 7(a).
Failure to comply with the Local Civil Rei1 7(a) warrants denial of the motio8ee, e.g.
Steinbuch v. Cutle63 F. Supp. 2d 4, 8-9 (D.D.C. 2006¢1g¢ing the plaintiff’s motion to
compel discovery for failure to comply with Ldd@ivil Rule 7(a) because the plaintiff failed to
provide any memorandum of law oghd authority to support his motiorBed Lake Band of
Chippewa Indians v. U.S. Dep't of Interj&@24 F. Supp. 2d 1, 26 (D.D.C. 2009) (denying the
defendant’s motion for summamydgment because the motion did not comply with Local Civil
Rule 7(a)). The eight sentences compgdhe plaintiff's first motion for relief upon
reconsideration are devoid afyacitation, reference or allusidaa any legal authority supporting
his request for reliefSee generallfl.’s 1st Mot. Accordingly, th court denies the plaintiff’'s
first motion for relief upon reconsideration.

B. The Court Denies the Plaintiff's Secnd Motion for Relief Upon Consideration

1. Legal Standard for Relief Under Feleral Rule of Civil Procedure 60(b)

In its discretion, the court may relieve a gdrom an otherwise final judgment pursuant
to any one of six reasonst$erth in Rule 60(b). ED. R.Civ.P. 60(b);Lepkowski v. Dep’t of
Treasury 804 F.2d 1310, 1311-12 (D.C. Cir. 1986). As relevant here, the court may grant relief
in cases in which the judgment is “void.’Ef= R. Civ. P. 60(b)(4). A judgment may be void if
the court lacked personal or seitj matter jurisdiction in the case, acted in a manner inconsistent

with due process or proceeded baydme powers granted to it by lawberhardt v. Integrated



Design & Constr., In¢.167 F.3d 861, 871 (4th Cir. 1999). Theait may also grant relief from
a judgment for “any . . . reason that justifies [such] reli€Eb. R.Civ. P. 60(b)(6). Courts
employ this final catch-all reason sparingly, appdyit only in “extraordinary circumstances.”
Pioneer Inv. Servs. Co. v. Brunswick Ass’n Ltd. P’sby U.S. 380, 393 (1993).
A party seeking relief under Ras 60(b)(4) or 60(b)(6) mufite such a motion within a
reasonable time. #b. R.Civ. P. 60(c)(1). The party seeking relief from a judgment bears the
burden of demonstrating thiag¢ satisfies the preregites for such reliefMcCurry ex rel.
Turner v. Adventist Health Sys. Sunbelt,, 1288 F.3d 586, 592 (6th Cir. 2002).

2. The Plaintiff Has Failed to Establish Hs Entitlement to Relief Under Rule 60(b)(4)

In his second motion for relief upon reconsatem, the plaintiff agues that the court’s
order granting the defendant’s motion for suanyjudgment should be set aside as void
pursuant to Rule 60(b)(4). Pl2sl Mot. at 8-23. Specifically, th@aintiff asserts that the court
violated his right to due poass by granting the defendant’stion for summary judgment as
conceded even though the pldifgi complaint raised “genuinissues of material fact.td. The
defendant responds that the court properly@sed its discretion igranting the motion as
conceded, noting that the court granted the plaintiff multiple extensions of time to file an
opposition and waited until several months afterdbadline to file an opposition had passed
before granting the motion for summamgigment. Def.’s Opp’n at 6.

At the time that the defendant’s motifmx summary judgment was filed, Local Civil
Rule 7(b) required an opposing party to ilenemorandum of points and authorities in
opposition to a motion within eleven days of the date of service oid¢tien and provided that
“if such a memorandum is not filed within theepcribed time, the court may treat the motion as

conceded.” LCVR 7(b) (amend&eac. 1, 2009). This Circuit haffianed that a party’s failure



to comply with Rule 7(b) permits the cotw grant a motion for summary judgment as
conceded, without express examioatof the merits of the motiorGee Fed. Deposit Ins. Corp.
v. Bender127 F.3d 58, 67 (D.C. Cir. 199{®oncluding that the disti court did not abuse its
discretion in granting a motidior summary judgment as conceded based on the opposing
party’s failure to file a timely opposition, noting th@itn the United States District Court for the
District of Columbia, Rule 56 of the Federall&iof Civil Procedure and other federal rules
concerning the submission of motions aupplemented by Local Rule 108(7Zerilli v.
Smith 656 F.2d 705, 718 (D.C. Cir. 1981) (holding ttred district court properly granted the
defendant’s motion for summamydgment as conceded because the plaintiff failed to file a
memorandum of points and authoritieopposition to the defendant’s motioimt’l Painters &
Allied Trades Indus. Pension Fund v. Benchmark Constr. Servs.20i€ WL 2521727, at *1-2
(D.D.C. June 22, 2010) (granting the plainsffhotion for summary judgment as conceded
pursuant to Local Civil Rule 7(b)®ccord Myers v. U.S. Capitol Police B&010 WL 785268,
at *1 (D.D.C. Mar. 4, 2010Klayman v. Barmak2009 WL 4722803, at *1-2 (D.D.C. Dec. 4,
2009);Ellipso, Inc. v. Draim 2007 WL 1866799, at *1 (D.D.C. June 28, 2007).

As these authorities makeeal, the court did rieerr in granting the defendant’'s motion
for summary judgment as conceded under Local &ule 7(b) based on the plaintiff’s failure to
file a timely opposition. Furthermore, befayanting the defendant’s motion for summary

judgment as conceded, the court granted the plaintiff multiple extensions of time to file an

Local Civil Rule 108(b) has since been renumbered Local Civil Rule 7(b).

3 But seeAlexander v. Fed. Bureau of Investigati@®1 F. Supp. 2d 182, 193 (D.D.C. 2010)

(stating “even where a summary judgment motion is unopposed, it is only properly granted when

the movant has met its burdenRllayman v. Judicial Watch, Inc628 F. Supp. 2d 112, 122

(D.D.C. 2009) (stating “the Court emphasizes that it does not treat the Defendants’ motions for

summary judgment as conceded, [but] [r]lather,has, as it must, scrute@d the record of the
case ...toaddress Defendants’ motions . .. on the merits”).



opposition and did not grant the motion as coedadhtil more than two months after the
plaintiff's final deadline for filing an oppositionSeeMinute Order (Nov. 28, 2006); Minute
Order (Dec. 6, 2006); Minute Order (Jan. 3, 2007¢cadkdingly, the court fects the plaintiff's
argument that the court violated his duegaess rights by granting the defendant’s motion for
summary judgment as conceded.
2. The Plaintiff Has Failed to Establish Hs Entitlement to Relief Under Rule 60(b)(6)
The plaintiff next asserts thae should be granted reliefder the catch-all provision of
Rule 60(b)(6) because his failure to file a timely opposition to the defendant’s motion for
summary judgment was the resulthod attorney’s gross negled®l.’s 2d Mot. at 22-23. The
defendant responds that there is no evidencetltaailaintiff was misledy counsel, as required
to obtain relief from a judgment under Rule 60(b¥(6 attorney neglectDef.’s Opp’n at 5.
Although the court may grant relief fromwagment for attorney neglect pursuant to
Rule 60(b)(6)see Jackson v. Wash. Monthly (369 F.2d 119, 123 (D.C. Cir. 1978), “motions
for relief under Rule 60(b) are not to be granteless the movant canrdenstrate a meritorious
claim or defense,Lepkowski804 F.2d at 1314 (holding that thistrict court properly denied
the plaintiff’s Rule 60(b) motion regarding arder granting the defendant’s motion to dismiss
as conceded, as the plaintiff's complaint angppised opposition were insufficient as a matter of
law to defeat the motion¥ee also Norman v. United Statd67 F.3d 773, 777-78 (D.C. Cir.
2006) (affirming the district coud’denial of a Rule 60(b) motidrecause the plaintiff lacked an
underlying meritorious claim). To show the a&isce of a meritorious claim or defense, a
“movant must provide the district court withason to believe that vacating the judgment will

not be an empty exercise or a futile gestuidrirray v. District of Columbia52 F.3d 353, 355

4 Furthermore, as discussed in the following sectioa plaintiff's invocation of Rule 60(b)(4) also

fails because he has not demonstrated théeexis of a meritorious claim or defense, as
necessary to obtain relief under Rule 60®ge infraPart I11.B.2.



(D.C. Cir. 1995) (noting that the movant “mustesst establish th#&tpossesses a potentially
meritorious claim or defense which, if provevill bring success in its wake” (citingeamsters,
Chauffeurs, Warehousemen & Helpers, Local No. 59 v. Superline Trans®53d-.2d 17, 21
(1st Cir. 1992))).

Notably, the plaintiff does notisee new arguments about themntseof his FOIA action in
his second motion for reconsideration or ingrngposed opposition to the defendant’s motion for
summary judgmentSee generallyl.’s 2d Mot.; Pl.’s 2d Mot., EXA. (“Pl.’'s Opp’n”). Rather,
the plaintiff asserts that tlteefendant’s motion for summajydgment “require[d] no response
as a matter of law because the evidence and documents originally filed in the complaint . . . fully
satisfied the requirements of Rule 56(a) and (B).’s Opp’n at 2. Accordingly, to determine
whether the plaintiff has a meritorious claimg tourt considers the arguments raised in the
complaint and the exhibits thereto.

In his complaint, the plaintiff does not dispute that the documents sought fall within
FOIA Exemption 7(C).See generallfompl. Rather, he contends that the documents are
nonetheless subject to discloswnder the public intereahd public domain exceptions to
Exemption 7(C). The court considers each of these exceptions in turn.

The public interest exception provides thairatividual may obtain information that is
otherwise exempt from HA disclosure when the disclosunéthe information would be in the
public interest.Computer Prof’ls for Soc. Responsibility v. U.S. Secret SE2W-.3d 897, 904
(D.C. Cir. 1996). The plaintiff claims that tke&ception applies here besathe information he
seeks is necessary to show that the deferfdateéd negligently or otherwise improperly” in

failing to disclose information dtis criminal trial. Compl. { 15.



Yet this Circuit has made clear that in &sseg whether the public interest exception
applies in a given case, an indiual’s “personal stake in usirige requested records to attack
his convictions does not count in ttalculation of the pulz interest.” Oguaju v. United States
288 F.3d 448, 450 (D.C. Cir. 2002) (affirming the dgdtoourt’'s grant ofummary judgment to
the defendants in a FOIA action because the tifitssnnvocation of thepublic interest exception
was based on the exculpatory poigof the information he soughtjacated and remanded on
other grounds541 U.S. 970 (2004jeinstated 378 F.3d 1115 (D.C. Cir. 200Q\tartin v. Dep’t
of Justice 488 F.3d 446, 453 (D.C. Cir. 2007) (affirmitige district court holding that the
plaintiff did not satisfy the puiz interest exception becauses lmterest in the “allegedly
exculpatory evidence” he soughés “privatein nature”);see also Roth v. U.S. Dep’t of Justice
656 F. Supp. 2d 153, 163 (D.D.C. 2009) (holding thatplaintiff failed to satisfy the public
interest exception by alleging amgdoing by the FBI in its discovedysclosure at the plaintiff's
criminal trial). In this casethe plaintiff grounds his invocatn of the public interest exception
entirely in his specuten that the information sought calubotentially contain exculpatory
information. Compl. 1 15-20. Accordinglyetplaintiff's relianceon the public interest
exception lacks merit.

The plaintiff further contends that he is ¢eti to disclosure because the information was
previously disclosed at a criminal triaicithus is already in the public domaid. 1Y 21-22.
Indeed, it is the case that information “pmeeel in a public record” is not exempt from
disclosure through any FOIA exemptioSee Niagara Mohawk Power Corp. v. U.S. Dep't of
Energy 169 F.3d 16, 19 (D.C. Cir. 1999) (stating “thgiof FOIA [mandats that] if identical
information is truly public, then enforcemeasftan exemption cannédlfill its purpose”);see

also Cottone v. Rend93 F.3d 550, 554 (D.C. Cir. 1999)dting “[u]nder our public-domain



doctrine, materials normally immunized from dasure under FOIA lostheir protective cloak
once disclosed and preserved in a permgoéolic record”). A party invoking the public
domain exception, however, bears the burdeteafonstrating that the information sought is
already in the public domairDavis v. U.S. Dep’t of Justic868 F.2d 1276, 1279 (D.C. Cir.
1992). The exception applies ondythe specific information ose existence in the public
domain is demonstrated by the plaintiffl. at 1280see alsd\North v. U.S. Dep’t of Justic€58

F. Supp. 2d 163, 173 (D.D.C. 2009) (stating the dearof production isubstantial, requiring

the plaintiff to identify the exagdortions of the permanent publiecord he wishes to obtain”).
For instance, the plaintiff iDavis who sought certain audiegordings created by the FBI
during an undercover investii@an, asserted that the reds fell under the public domain
exception because they had beayptl during a criminal trialDavis 968 F.2d at 1278-79.

The Circuit held that because the plaintiff @babt establish which portions of which tapes had
been played during the trial (H®se records had been lostk faintiff's request failed under
the public interest exceptiond. at 1279-80 (noting that “to obtaportions of taes alleged to

be in the public domain, [the plaintiff] ha[d]ehurden of showing that there [was] a permanent
public record of the exact portions he [sought]” and that “[i]t [did] not suffice to show . . . that
someof the tapes were played to shife burden to the government”).

The plaintiff utterly fails taneet this burden. Through H©IA requests, the plaintiff
seeks “all investigative recordsrfe. Lopez.” Def.’s Mot., Ex. A. To establish that this
information is in the public domain, the plaintiff submits lists of withesses and evidence
introduced at a third party’s criminal trial, statithgt “[a]ll of the information [that he seeks] . . .
was made public in a public trial of PasRarafn-Homen [sic], case number 95-CR-722.”

Compl. T 49id., Exs. RR-VV. The plaintiff, howeveprovides no indication of which, if any,



of the witnesses who testified at the trial or pgegeevidence offered into the record during that
trial related to the investigative records of E. Lop8ee generally idBy failing to supply this
information, he fails meet his burden of identifyithg specific information he seeks that exists
in the public domainDavis, 968 F.2d at 1280. Thus, the pl#itg invocation of the public
domain exception lacks merit.

For the reasons explained above, grantingldfendant’s Rule 60(b) motion would be a
“futile gesture.” Murray, 52 F.3d at 355. Thus, because thenpif&ifails to assert a meritorious
claim, the court rejects the plaintiff’s motiorr fielief upon reconsideration under Rule 60(b)(6).

3. The Plaintiff Has Failed to EstablishHis Entitlement to Relief Under Rule 60(d)

Finally, the plaintiff contendthat the order granting summary judgment to the defendant
must be set aside under Rule 68(d)avoid a grave miscarriagéjustice because the ruling
was based on a motion for summary judgmentwulaat tainted by a material misrepresentation.
Pl.’s 2d Mot. at 24. The plairiis argument relies on the errames assumption that the court’s
ruling was based on the merits of the defendatjsment, rather than on the court’s authority
to grant a motion as conceded based empthintiff’s failure to oppose the motioiseeMinute
Order (Mar. 16, 2007). Because thlaintiff wrongly assumes that the court relied on a material
misrepresentation in granting the defendant’siomofor summary judgment, the court rejects the
plaintiff's motion for relief uporreconsideration under Rule 60(d).

Furthermore, the plaintiff bases his Ral&d) argument on a single sentence in the
defendant’s motion for summanydgment stating that “there 8] no evidence of bad faith by
the agency in this matter.” Pl.’s 2d Mot. at ZFhe plaintiff contends #t this statement was a

material misrepresentation because thenayg did, in fact, act in bad faithd. at 24-25. The

° The plaintiff appears to base this argument on Federal Rule of Civil Procedure 60(d)(3), which

authorizes the court to “set aside a judgment for fraud on the cowmn."RECIV. P. 60(d)(3).
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plaintiff, however, fails to provide any evidanthat the governmentiaim of good faith was
inaccurate, beyond his vague allegations ofguotrial discovery violations allegedly
committed during his criminal trialSeePl.’s 2d Mot. at 24-29; Guapl. 1 15-43. Accordingly,

the plaintiff has not demonstrated anyit@ment for relief under Rule 60(d).

IV. CONCLUSION
For the foregoing reasons, the court dethesplaintiff's motions for relief upon
reconsideration. An Order consistent vthis Memorandum Opinion is separately and

contemporaneously issued this 5th day of August, 2010.

RICARDO M. URBINA
United States District Judge
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