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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICHARD ANDERSON, et al,
Plaintiffs,

V. Civil Action No. 06-1565 (RMC)

N N N N N N N

ARNE DUNCAN, in his official capacity )
as the Secretary of the U.S. Department)
Education

Defendant.

N N N N

MEMORANDUM OPINION

This potracted litigatiorpresens two novel legal issues concerniagplication of
the Rehabilitation Actand the AgeDiscrimination in Employment Adb a federal employer
Over seven years ago, ttegional offices of th&ehabilitation Services Administration, a
division within the Department of Educatiomeredefunded by the White House budget for
fiscal year 2006which led tooffice closingsandconsolidationinto the Department’s
Washington, D.CG.headquarters. iBabled and oldegmployesin the regional offices logheir
jobsand sud. The subsequelfitigation resulted in lengthy discovery, and hawgssmotions
for partial summary judgmemin Plaintiffs disparate impact theories ladbility. Plaintiffs
single outthedecisim to defundhe regional officesclaiming that itconstitutecageand
disability discriminatiorbecause of itdisparatampact on older and disablednployees In
doing sq Plaintiffschallengea management decisioby officialsin the Executive Brancthat

wasdesigned t@achieveacentralized organizational structure, diregpervisionand cost
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savings, an@ccordinglyis protectedy the*business necessityest Partialsummary judgment
will be enteredn favor of theSecretary of Education
. FACTS

Eighteencurrent and former employees of the Rehabilitation Services
Administration (RSA), a division of the Department of Educati@fsce of Special Education
and Rehabilitative Services (OSERS), fitas suit against Secretary Margai@pellingsin her
official capacity’ SeeCompl. [Dkt. 1]. Richard Anderson, Bryan Bashin, Joseph Cordova,
Loerance Deaver, Michael Evans, Joseph Farrell, Marian Fuller, MartbarGBrana Koreski,
Seymour Levy, Jeffrey Mitchell, John Nelson, Kathleen Niemi, Mbghtingale, Ralph
Pacinelli, Bruce Rose, Janette Shell, and Jacquelyn Teltibedtively, Plaintiffs} assert
various claims againshe Secretarin connection witithedecision to cut funding fdRSA’s
regional offices.Id. §f1-12. The crosmotions forpartialsummary judgmerdaddresone of
Plaintiffs’ theoriesof liability as to the Secretary’s allegdcriminationon the basis of
disability, in violation of the RehabilitatoAct of 1973 as amende{Rehab Act)29 U.S.C.
§ 701 et seq.and on the basis of age, in violation of fhge Discrimination inEmploymentAct
(ADEA), 29 U.S.C. 88 Bl et seq Therelevant material facts atmdisputed.

A. Organizational Structure of RSA
The Department of Educatigpepartment)s a multilayered agency comprised

of severalprincipal officesand nine program officeOSERS is g@rogramoffice chargedwith

! Arne Duncarwassworn inas Secretary of the Department of Education (Department) in
January 2009; his automatically substituted fémrmer Secretary SpellingsSeeFed. R. Civ. P.
25(d).

2 Former Plaintiff Charles Linster withdrew on August 25, 2088eAug. 25, 2009 Minute
Order.



implementingprograns thatsupport individuals with disabilitieSOSERShasthree components,
of which RSA is one SeeDef.’s Reply [Dkt. 88], Ex. 22 [Dkt. 89] at1-2.

As its name impliesCongress establishé&SAto implement statutory provisions
relating to individuals with disabilities. Def.’s Mot. Summ. J. [Dkt., #5§. 6 [Dkt. 767] at
Attach. C With the statednissionof “provid[ing] leadership and resources to assist state and
other agencies in providing vocationahabilitation. . . ,independentiving . . .and other
services to individuals with disabilities to maximize their employmedgpendece, and
integration into the community and the competitive labor mdrkds,” Mot. Summ. J. [Dkt74-
1], Ex. 2 [Dkt.74-5] at 1,RSA oversees grant programssiateagencies that provide direct
vocational rehabilitatioservicego individuals id., Ex. 1 [Dkt. 744] at 1. Prior to October 1,
2005, RSAmaintained temegionaloffices See id. Ex. 6 [Dkt. 749]. No other division within
OSERSoperated regional officeDef.’s Mot. Summ. Jq 2425. Today, onlythe
Department’Office of the Inspector Gener&ffice of Civil Rights,andOffice of Federal
Student Aidmaintainregional offices Def.’s Reply 3.

B. Decision toDefund RSA Regional Offices

In February 2005, President George W. Bush released his fiscal yedn{if#g
proposalFY06 budgetfor the federal governmenwVith respect to the DepartmertietFY06
budget reflected a slight decreaséunding forfull-time equivalent (FTEpositions Def.’s
Mot. Summ. J., Ex. 1 [Dkt. 78] at X-2. The reduction irfFTE stemmed from changes in
severalof the Department’grincipal offices, including OSERSIhe FY06 budgespecifiedthat
OSERS would achieve a net decrease of 66 FTE through the consolidd&i8A oegional

offices intoheadquartersld. at X-3.



ReorganizingRSA by ending funding for regional offices and consolidating them
into headquartersasnota novelidea. Regional offices for othgsrograms in the Department
had beereliminatedin the pastandprior administrations hadonsidereadonsoidatingRSA.>
Pls’ Mot. Summ. J., Ex. 2@ep. of Edward Anthony, delegated authority to perform functions
of RSA Commissioner) [Dkt. 782] at 43 Def.’s Reply, Ex. 27 [Dkt. 84.0] at2. Within the
Bush Administration, the idea was considered as early as 20D0b¥pyustesehand C. Todd
Joneswho atthattime werebothassignedo the White Housdask Force on Special Education
Pls.” Mot. Summ. J { 37¢l., Ex.27 (Dep. of Troy Justesefipkt. 74-30]at 5960.

In 2004 the idea picked up steariir. Justesen wathenserving aghe Deputy
Commissioner of RSA anficting DeputyAssistant Secretafpr OSERS PIs.” Opp’n [Dkt. 82]

1 10 Hepresentedhe ideato the White House Domestic Policy Couneihich included future
SecretarySpellings,as a way to achieve efficiency through centralwain accordwith how the

Bush Administration managed other prograrts; Def.’s Mot. Summ. J. | 5., Ex. 2 (Dep. of

% |t appears that at least one study was commissioned in the 1990s onetef issnsolidating
RSA. Accordng to Plaintiffs’ testimony, that study ultimately recommended against elimgna
RSA regional offices. Pls.” Mot. Summ. J., Ex. 14 (Dep. of Loeranee@ePlaintiff) [Dkt. 74
17] at 7273;1d., Ex. 36 (Dep. of Marian Fuller, Plaintiff) [Dkt. 739] & 30-31.

* Mr. Justesen has held numerguasitions within the White House and Department. From 2002
to 2003, he staffed the White House’s Domestic Policy Council, servitng Associate
Director forDomesticPolicy andAssociateDirector for NativeAmericanPolicy Issues Mr.
Justesen became themutyCommissioner of RSA in October 2003, while at the same time
serving as thécting Deputy AssistantSecretary for OSERS. For eleven months in 2004, Mr.
Justesen was delegated the authority to perfbenfunctions of théssistantSecretary of
OSERS as well. In March 2005, Mr. Justesen began serving Astthg Commissioner of
RSA. Two months later, in May 2005, he was named\ttteng Director of the Office of
Special Education Programs (OSEP), and officially becamBdpety AssistaniSecretary of
OSERS the next month. Troy Justesen Biography, Archive of Resourcesdmleiat George
W. Bush’s Leadership Tearittp://georgewbushrhitehouse.archives.gov/results/leadership/
bio_960.html (last visited September 26, 2013). To minimize confusion, the Wibuefer to
Mr. Justesen by his last name rather than his assortedititeess Mr. Justesen’s title is
particularly relevant to #hissue under discussion.



David Dunn, senior education advisor to President Bush) [DKB] 8622, 26-28id., Ex. 3
(Dep. ofSecretaryspellings) [Dkt 764] at 51 At some point,lte idea was “vetted by the
Secretary’s office” and presentealtheOffice of Managemerdnd Budget (OMB) during an
October 2004 meetingpncerninghe Department’'greliminary budget fofiscal year 206.
Justesemep.at 105-06. A the suggestion of Mr. Jones, who wWasnserving as the
Department'sAssociate Deputy Secretary for Budgdt at 108; PIS Mot. Summ. J. § 38Vr.
Justesen suggestemlOMB thatclosing RSA regional officesould result in savingthat could
fund otherprogrammatic initiativesd., Ex. 28(Dep. of Carol Cichowski, official with
Department'8Budget Service]Dkt. 74-31] at38-39°

By December 2004, the Administration had decidedefoindRSA regional
officesin its FY06 budgetijd., Ex. 30(Dep. of John Hager, Assistant Secretary for OSERS)
[Dkt. 74-33] at28; id., Ex. 31 [Dkt. 7434] at 1 although the RSA Commissioner was not
informed until January 200%]., Ex. 33 (Dep. of Joanne Wilson, RSA Commissioner) [Dkt. 74
36] at 1920. As of December 200RSA’s ten regional offices employstkty-five individuals
on a fulltime basisand two assistive readers with conditional appointmer@ee id. Ex. 7
[Dkt. 74-10]; id. 1 6 The Departmenivas aware thatventy-five of the fulk-time employees
were disabledseeid. 1 10 and fifty-eight would be over the age of folty the end of 2004ee
id. 711.

Although theFY06 budget was not set for release until Febr2f@5,0SERS
executiveleadership learned late January that some RSA regional offiaksadyhad

informed their staff of the planned closurpggmptingstaff members to caHuman resources

® The savingsiltimatelyachieved through consolidatiovas calculated to B@pproximately

$7.6 million, including $6.5 million from a reduction of 66 FTEs and $1.1anilih savings

from rent, information technology, amther overhead.” Def.’s Mot. Summ. J., Ex. 20 [Dkt 76
22] at 5.



officesfor information Id., Ex. 23 [Dkt. 7426] at 3. As a resultOSERSpreparedcan email to
inform RSA staffof the reorganizatiobefore theFY06 budget was releasedn a January 29,
2005 email concernintie latest drafof the RSA staff noticeOSERS Executive Officer
Andrew Pepin wrote teeveralOSER Sofficials, includingAssistant Secretary Hager alid.
Justesempandaskedwhether the emanoticeshould mention that the consolidation was part of
the FY06 budget. Heotedthat “[a]t this stagdthe budgetjs out anyway among ma folks
and by February 7 everyone will know about it anyyvand suggestedhat “[t]his has to be
introduced . . . [aggomething the Administration supports for positive reasons whict ydiu
will think up on Monday. Id. at1. Mr. Justesen responded the same day, opining[W]e
should not mention the budgethey don't like us to even mention budget issues before the
public date. 1 think we should treat this as an Administration/Hager actiorptoven
management and not even tie it to the budget in an emdil. Three days later,;oFebruary 1,
2005, heRSA Commissioner seanemailto all RSA staffannouncinghe consolidationlid.,
Ex. 11 [Dkt.7444] at 1. In heremail the Commissionestated that the reorganizatiaould
streamline resources and ensure uniform implementation of prqgcanasmdduring a
subsequent conference call with union offici@gresenting the affected workfor@essistant
Secretary Hagegxplained the consolidation as “a straight business decision,” Deft's M
Summ. J., Ex. 4 [Dk.76} at10.

C. Communication of the Consoldation to the Relevant Stakeholders

Released in February 2005, the FYfiigetprovided, as relevant:

Office of Special Education and Rehabilitative Servieea net
decrease of 66 FTE resulting from the consolidation of the
functions of the regional offices of the .RSA. . .into the central
office and the reallocation of staff to reflect program workload.
Analysis of 2004 wrkload data . . shows that31.5 FTE have
been working directly on the Rehabilitation Services State Grant
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programs while other similar, but larger, formula grants
administered by the Department are operating with 50 to 70
percent fewer staff. (Other HQ staff work indirectly onsthe
programs.) RSA is the only office within the Department that
manages State formula grant programs from the regional offices.
The consolidation of the regional offices’ functions into the central
office and the reallocation of staff will result bothsitaffing levels
more comparable to other Department offices and in improvements
in the administration of the Vocational Rehabilitation program
through greater program efficiencies, consistent program
implementation, and integrated program planning.

Id., Ex. 1 at X3. Following therelease of the FY06 budgéhe Departmengxplainedhe
decision tadefundRSA regional offices to Congress and RSA staff.

Congressasked Secretargpellings who had assumed that office in January
2005,for more informatioron the reorganizatiQrexpressing concern that the office closures
would have a deleterious effect & A programs.PIs.” Mot. Summ. J, EX38[Dkt. 74-41] at 1
see also id.Ex. 39 [Dkt. 74-42] at 189d., Ex. 40 [Dkt. 7443] at289. In a letter date April 8,
2005,Secretaryspellings explained thaidvancements ialectroniccommunicatios and data
technologiediad rendere®SA regional officeaninefficientuse of resourcesShestatedthat
reorganizatioralsowould rectify two issues with the RSA regional offices: (1) difficulties with
issuingtimely reports ormonitoring stateigenciesand (2)overstaffingasshown bya
workforce analysisespecially in comparison such programs abke IDEA Special Education
Grarts to States20 U.S.C. § 141which had a federal appropriation several times larger than
theRSA State Grants program but approximately fifty percent fewer asskigriedSeed., Ex.

41 [Dkt. 7444].° Thus, by centralizing RSA programss “nearly all Education Department

® RSA Regional Commissioners objected to Secretary Spelling’s ritifmaclosing the
regional offices in a letter to the RSA Commissioner. They attribuSiRnability to issue
timely monitoring reports to OSERS’s changes in requirements foeplags and new policies



programs” had been alreaghtheDepartment would achieve greater coordination,
accountability, and efficiencyid. at 1.

OSERSs internal communications regarditite regional ofte closures
paralleledSecretarySpellings explanation to Congress. Agency emails and memoranda
describedhe consolidation as a “business decisitiat was the product of protracted
consideratiorandaacorded with théPresident'smanagement goals for improving the
performance of federal agencieSeeDef.’s Mot. Summ. J., Ex. 5 [Dkt. 7&] at 2 (April 1, 2005
email from Assistant Secretary HagerRSA staff stating that consolidatiaras “consistent
with the Resident’'sManagemet Agenda goals of improving the way government works and
generating real resultgind had been considered “for several ygard’, Ex. 6 [Dkt. 767] at 2
(April 21, 2005 memorandum from Assistant Secretary Hager to the Executectddiof
OSERSdescrbingthe RSA reorganization as a way “to more effectively serve the Department
and align RSA in a manner that walésist [OSERS] in meeting tReesident’s management
initiatives and the Secretary’s prioritiesuring a telephone conference with RSA regional
staff on March 8, 2005Mr. Justesemesponded to a question concerning a prior meeating
which Assistant Secretary Hageadpromised to disseminatbe plan on whiclthe RSA
reorganization was baseir. Justesen stated that, to his knowledge, no such plan exidted.
Mot. Summ. J., Ex.8[Dkt. 74-37] at21-24. He added thahe consolidation was “purely a

management decisiothatdid not requirecongressional approvahd was based andecision

when reviewing them. PIs.” Mot. Summ. J., Ex. 42 [Dkt4B4 at 12. The Regional
Commissioners also contended that RSA grant programs could not beredngptnose
administered by OSEP or the Office of Elementary and Secondaratitmu(OESE).Id. at 3.
They argued thaDSEP’s and OESE’s grant prograare administerelly state agencies
receiving the grants for distribution to local providers under stateiglietsitRSA grants are
distributed to state agencies tdaectly provide services.ld. at 2. In other words, “RSA
monitors the compliance of direct service delivery with applicabls,leather than monitoring a
state education agency that oversees local service delivery.”



by “the entire chain afommang’ including OMB, on the “beliefin the elected and appointed
officials of [the Bush] Administratiothat the best manner to serve consumers under[R&
for a consolidation of regional functions to the centféite.”’ 1d. at 2425. Later in that same
call, OSERS Executive Officeladded that “[tjhere may be a diffeteurgical way to do this,
but we’re faced with the language in the President’s budget whichdoesn’'say go ahead and
make surgical decisions by cutting [from other divisions]. It sayddsing the regional
offices.” 1d. at39.
D. Closure of the Regional Offices

By the beginning oMarch2005,the Departmenivas actively working to
implement thé=Y06 budges directive OSERSconvened a “Workplace Committee” to analyze
the “work in the regions and headquarters to determine how Regionad @ifictions can best
be consolidated into headquarters and how the RSA headquarters|stadfreorganized ah
re-energized to accomplish these functionsd., Ex. 74 [Dkt. 7477] at 1. As Acting
Commissioner of RSAMIr. Justesestarted weighing reassignment options. In a March 7 email,
he asked\cting RSA Deputy Commissiar Jennifer Sheehy to “find out who exactly directly
answers to the commissioner and who answers to the deputy anémehtiteir essential
(clearlyself declared) functions of their jobs” so that he could determine wheyesatie those

functions. Id., Ex. 75 [Dkt. 7478] at 1. Secretary Spellings requested authority from the Office

’In answering Plaintiffs’ March 16, 2018terrogatories, Secretary Duncan stated that “[t]he
federal employees . . . involved in the decision to eliminate theie@aAnal offices were
Secretary Spellings, Assistant Secretary Hager, Mr. Dunn, and NesdnsDef.’s Mot. Summ.
J., Ex. 20 [Dkt.76-22] at 6. Secretary Duncan also stated that the Boston Consultog G
(BCG) was not involved in the decision to defund RSA regional officebegsarties had
believed at one point in discovery, but “was involved with looking at ggaBment as whole
to determine how best to effectuate the Administration’s program initdtive. Secretary
Duncan opined that “[t]he elimination of RSA’s Regional Offices in ganeas inline with
BCG'’s overall recommendations to the Departmeid.”



of PersonneManagement (OPM) to offé5 buyouts and 26 early outs in RSA regional offices
and headquarter®ef.’s Mot. Summ. J., Ex. 7 [Dkt. 78)] at 1;id., Ex. 10 [Dkt.76-11] at 1

RSA employed 138 people as of April 13, 208bdthe Departmentalculated thatlbbut

twelve RSA employees were eligible for a buyout or early tif Ex. 10at1l. The
Department’©ffice of Equal Employment OpportunifiEEO) completed an expedited review
of the proposed reorganizationwhich itconcurred with the decisidsutexpressed “serious
reservation$ becauséthe proposed closure of . [RSA’s] regional offices will have a
disproportionate adverse impact employees with disabilities currently employed at those
offices.” PIs.” Mot. Summ J., Ex. 63 [Dkt. 746] at 1.

On May 10, 2005, OPMranted authority fovoluntary separation incentive
payments and voluntary early retirement buyouts for all RSA emplay€eSERS both
regional and headquarterSeeDef.’s Mot. Summ. J., Ex..7The Department’s Director of
Human Resourcesent a memo tall RSA staffon May 20, 2005 advising them of trse
incentives See id.Ex. 8 In a follow up emaibdated May 27, 200 ssistant Secretary Hager
warnedRSA staffthata Reduction in Force (RIF+hat is, involuntary separatieamight be
necessaryf there were noenoughbuyouts and early outs to allow OSERS to close RSA
regional officedy September 30, 2009°Is’ Mot. Summ. J., Ex. 53 [Dkt. 74-56] at A RIF
proved necessary and wastituted RSA regional offices were closed effective September 30,
2005.

E. The Present Litigation

On September 6, 2006, Plaintiffs filed the instamht-counComplaint. Long

and laborious discovery ensued in which both ssgesched warehousesdocuments antbok

numerous depositiorvering a multitude of topicaViost relevant to therossmotions for
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partialsummary judgmentere the depositions &ecretary Spelling#Mr. Jusesen andMr.
Dunn. Through these depositiorBlaintiffs sought to establish thét) the officials had an
incomplete understanding BISA regional offices’ responsibilities and (2) the decisiodetund
RSA-regional officesvas based on persortaliefrather than rational judgmenthe record
supports the first thesis if Plaintiffs, in their roles as opponents to thetDepd's moton and
not as movants, are given the benefit of ssmalluncertainty in the recordSee Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 255 (1986)The evidenceof the ron-movant is tde
believed,and all justifiable inferences are to be drawn in his fauoit does not support the
second.

For instancePlaintiffs pressed MrJustesemn whether RSA regional offices
conducted annual, osite reviews of alstatevocational rehabilitatiomgencies Mr. Justesen
unequivocally statethatthe regional offices never performed such monitorihgsteseep.at
148-49. Plaintiffs contend that the RS4id monitor all 80 sate vocational rehabilitation
agencies on an annual bas®s’ Mot. Summ. Jat 40. heevidencdrom whichPlaintiffs
drawsupportis notas clear as their argumer8eeid., Ex. 7 (regional staffing rosters from
2004);id., Ex. 8 [Dkt. 7411] (job description oprogram specialist to overs&ao or more”
state agencies); Ex.[Bkt. 74-12] (same)EXx. 42 (no mention aiumberof state agencies
subject to annual reviewid., Ex. 44 Dkt. 74-47] (memorandum from RSA regional
commissioners tetate agencdirectorson changes to monitoring reviews without stating the

number to be conducted).

8 Plaintiffs accuse Secretary Spellings of not “know[ing] what RSA algtdales,” citing her
“disturbingly clear . . . testimony.” Pls.” Mot. Summ. J. at 38.inféifés’ counsel asked
Secretary Spellings about the serviB&A provides to individuals (evenaigh it does not
provide such services)Contrary to Plaintiffs’ argument, Secretary Spellings never agheéd t
RSA provides direct services to individuals. While she indicated that‘&gect[ly]

11



Asked torecall the rationale for defundirRSA regional officesgachformer
official testifiedthat the decision was based a desire to serve taxpayers bdbestreamlining
services and ensuring greaéecountability and monitoringSecretary Spellirgacknowledged
that the Administration did not commission any research or studieslimegéne consolidation
buttestified thatthe prevailing “belief was that [they] could save money and provide highyqua
oversight” through centralizatiorid., SpellingsDep. at 116 Mr. Juseen testified that although
he was “bothered” that closing the RSA regional offices could&tredly] impact” disabled
employeesthe consolidation achieveshiformity in policy implementation and@hat he believed
was “the intent ofC]ongress” for “a better use of [RSA’s] existinglfgg and expenses] money
... JusteseDep.at246-47. Mr. Dunn similarly testified that “streamlining programs and
providing more central control to provide greater transparency and teonsisicross regions”

was “consistent with overall administration policyDunnDep. at 28

interface[d] with clients or customers about their rseuld support services required,” Secretary
Spelling “use[d] that language for students [and] for school distriésause she thinks “of
those as the users or clients or customers of [the Departmentispser Pls.” Mot. Summ. J.,

Ex. 37 (Dep. of Margaret Spellings) [Dkt.-40] at 55. Plaintiffs are disturbed because the
former Secretary considered the Department’s “clients or customers” tiodests andgchool
districts, but her phrasing did not omit studentgogttional rehabilitation traing programs.

® When Plaintiffs’ Counsel probed further, the following exchange occurred:

Q. Is there any other way to enforce uniform policy across the
country besides firing all the regional employees?

A. | don’t know, and it's been six years. | dohkftow.

Justesemep. at 248. Plaintiffs urge the Court to construe this response agh@abof
consolidating RSA regional offices into headquarters was not necessarjeteaamformity in
policy. SeePls.” Mot. Summ. J. at 3%However, it is not at all clear from this exchange whether
Mr. Justesen could not recall the necessity of consolidatiegrwis policy uniformity (.e., “it's
been six years”) or was admitting that the Secretary could have achiewgdupdiormity

through other meansé., “| don’t know.”). Plaintiffs’ counsel might have resolved this
ambiguity by asking additional questions but did not.

12



Plaintiffs andthe Secrary havemoved for partial summary judgmeroth
parties ask the Court to determine whether Plaintiffs have claims undeellbé Actand the
ADEA for disparate impact discriminatiorPlaintiffsareclear thathe only adverse employment
action theychallengeis the decision tout fundingfor RSA regional officeandnot any of the
later implementatiomeasuresr impacts of that decisiorAlthough some of the eight counts
alleged in their Complaint ostensibly regard employment actions ¢dteathe decision was
made Plaintiffs now exprssly limit those counts insofas they allege a disparate impact theory
of liability. SeeCompl. 1 70-77 Plaintiffsinsist

[o] nce and for all. . .[they] do not allege that the 2005 RIF had a
disparate impact. Nor delaintiffs] allege that the reorganization
which became necessary after their jobs were eliminated had a
disparate impact.They arecomplaining about the fact that their
jobs were eliminated in one fell swoop when funding for them was
cutfrom the FY2006udget.

Pls.” Opp’nat 3435 (internal citations omitted)Each party oppos¢he other’s motiorfior
partial summary judgment. For the reasons discussed below, the CodanyiRlaintiffs’
motion and granthe Secretary’snotion.
II. LEGAL STANDARD S
A. Party Standing and Federal Question Jurisdiction

This litigation has been complicateg the difficulties of necessary discovery and
disputes therefrom. Despite the passage of time, Plaiméiffsstanding because they have
articulated an actual, concrete and particularized ifijuifct that is fairly traceable the
Secretary’shallenged action which likely will be redressed by a favorable deciSiee.

Friends of the Earth, Inaz. Laidlaw Envtl(TOC) Servs, 528 U.S. 167, 1881 (2000).

Plaintiffs aver that the Secretaryigcision todefundRSA regionabfficesresulted m their

13



retirement, buyout, or separation from federal sentteey demandeveral remedies, including
monetary danges andeinstatenent Although their current job staesareunclear, Plaintiffs
need not “maintain a concrete interest in the seafibt employment throughout all stages of
the litigation.” See Cleveland BrancNAACP v. City of Parma&63 F.3d 513, 529 (6th Cir.
2001). Further, Plaintiffs’ injurya-fact is redressable. R3astill in operationand there is no
indication that posions comparable to those in the @l offices no longer exist at its
headquartersSee Gaddy v. Abex Coyi884 F.2d 312, 319 (7th Cir. 1989) (“Reinstatement with
the defendant employer is warranted absent exceptional circumstancestdgingrtbathe
position is no longer available or where a continued reduction in foomess.”). An injunction
that requires the reinstatementooie or morePlaintiffs is a possible outcome, with or without
monetary damageshould the Court finthe Secretariiable. The potential for monetary
damagesreinstatementr generainjunctive reliefsupports standing for aflaintiffs. See R.
Labor Execs Ass’'n v. United State®87 F.2d 806, 810 (D.C. Cir. 1993) (per curiam) (“[l]f one
party has standing in action, a court need not reach the issue of standing of other parties whe
it makes no difference to the merits of the case.”).

The Court hagurisdictionover the case because it arises under federal 3®e.
28 U.S.C. § 1331. The Secretages not digute that Plaintiffs have exhausted their
administrative remedies before the Equal Employment Opportunity Canmi{EEOC) See
29 U.S.C. 88 794794a; 42 U.S.C. 200085(c); 29C.F.R pt 1614.

B. Summary Judgment

In their respective crogmotions, each partyontendghat it is entitled tgoartial

summary judgment as a matter of lalwnder Rule 56 of the Federal Rules of Civil Procedure,

summary judgment shall be granted “if the movant shows that there enmmg dispute as to
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any material fact and the movant is entitled to judgment as a mal#ev.0fFed. R. Civ. P.
56(a);accord Andersod77 U.Sat247. On summary judgment, the burden on a moving party
who does not bear ¢hultimate burden of proof in the case may be satisfied by making ah initi
showing that there is an absence of evidence to support the nonmoving qaseyCelotex

Corp. v. Catrett477 U.S. 317, 325 (1986). This burden “may be discharged by ‘styewihat

IS, pointing out to the district courtthat there is an absence of evidence to support the
nonmoving party’s case.ld.

The burden then shifts to the nonmovant to demonstrate the existence of a
genuine issue of material fact. The nonmovant may not rest on meggialisgr denials, but
must instead by affidavit or otherwise, present specific facts shdahatghere is a genuine issue
for trial. SeeFed. R. Civ. P. 56(cCelotex 477 U.S. at 324ee alsdsreene v. Dalton164 F.3d
671, 675 (D.C. Cir. 1999) (nonmovant must present specific facts that would enadder@able
jury to find in its favor).

In ruling on a motion for summary judgment, the court must draw all pisii
inferences in the nonmoving party’s favéknderson477 U.S at 255. A nonmoving party,
however, must establish more than “the mere existence of a acnfitdlyidence” in support of
its position. Id. at 252. In addition, if the evidence “is merely colorable, or is not Stgmitiy
probative, summary judgmentay be granted.'ld. at 24950 (citations omitted). Summary
judgment is properly granted against a party who “after adequatddimdiscovery and upon
motion . . . fails to make a showing sufficient to establish the existdraaeelerent essential to
that partys case, and on which that party will bear the burden of proof at tGalétex 477

U.S. at 322.
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Further, “[w]hen opposing parties tell two different stories, onelothvis
blatantly contradicted by the record, so that no reasonable jury cowdgebit)ia court should
not adopt that version of the facts for purposes of ruling on a motion for synudgment.”
Scott v. Harris 550 U.S. 372, 380 (200K8ee Reetz v. Jacksdv6 F.R.D. 412, 4145 (D.D.C.
1997) (a taintiff cannot create a genuine issue of material fact by contradictingvmer o
deposition testimony).

1. ANALYSIS
A. Plaintiffs’ Disparate Impact Theory of Rehab ActLiability

Section 501 of the Rehab Act provides the exclusive cause of actiofefieral
employee alleging disability discrimination by a federal age®®/U.S.C. &91;see Taylor v.
Small 350 F.3d 1286, 1291 (D.C. Cir. 2003)here,as here, a complaint alleges
“nonaffirmative action employment discriminatiothe Rehab Acexpressly incorporasTitle |
of the Americans with Disabilities Act of 1990 (ADA)2 U.S.C. 88l2111et seq.so that
violations of the Rehab Act are judged by the standards of the 8&s29 U.S.C. § 791(g);
Taylor v. Rice451 F.3d 898, 905 (D.C. Cir. 2008) Title | of the ADA prohibits employers
from “discriminat[ing] against a qualified inddual on the basis of disability,” 42 U.S.&.
12112(a), which includes “utilizing standards, criteria, or methods of adratrost . . . that have
the effect of discrimin@on on the basis of disabilityid. 8§ 12112(b{3). Accordingly, “[b]oth
disparatetreatment and disparabmpact claims are cognizable under the ADRAytheon Co. v.

Hernandez540 U.S. 44, 52 (2003), and the Rehab Act.

19 Section 501(g) of the Rehab Act, 29 U.S.C. § 791(g), also incorporates ADénseid1
through 504 and 510, 42 U.S.C. 88 12P@land 12210, as they relate to employment. These
provisions are not relevant to this litigation.
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Claims of disparate impact are distinct from claims of disparate treatrmbat
latter are premised on employer action that “treats some people less fatoaabbthers
because of their race, colorligeon, sex, or national origirand require proof of discriminatory
intent! Int'l Bhd. of Teamsters v. United Statd81 U.S. 324, 335 n.15 (1977). r@ersely,
disparate impact actions “involve employment practices that are facgityahin their
treatment of different groups but that in fact fall more harshly on angoghan another and
cannot be justified by business necessityl” Such claimslo not require proof that the
employer had a discriminatory motive in adopting the challenged empldypractice Hazen
Paper Co. v. Biggins07 U.S. 604, 609 (1993).

Because the Rehab Act incorporates the Al@Aich s comparable for pugses
of disparate impact to Title VII of the Civil Rights Aat 1964, 42 U.S.C. 88 2000e to 20a0&
analyzingRehab Act claims premised on disparate impact isuliifgackinga nesting doll. fe
analysis of a disparate impact claim untterRehab Actequires astudyof the ADA's
interaction with Title VII. For purposes of disparate impact, the ADA and Title VII inquiry is
similar. See Gonzales v. City of New Braunfél& F.3d 834, 839 n.26 (5th Cir. 1999)
(“Recognized as an actionable form of discrimination under Titleth@® disparate impact
theory has been adopted entirely by the ADA” (citing 42 U.S.C. § 12112(b)(3) ;&(Bprbara
T. Lindemann et al., Employment Discrimination Law2( (5th ed. 2012)The requirements
for a prima facie disparatmpact case underéhADA and Title VII are similabut not
identical.”). A prima faciecase ofdisparate impaatequirestheidentificationof a specific
employment practice that, whiladially neutral, nonetheless hadlisproportionatadverse

effect on a protected classioflividuals, anda demonstrabn of causatiorthrough “statistical

1 Whether Plaintiffs can assert a violation of the Rehab Act under they thiedisparate
treatment is an issue which this Opinawes not resolve.
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evidence of a kind and degree sufficient to show that the practice itmogues causet
individuals to suffer the offending adverse impdmtcause of their membership in a protected
group.” Watson v. Fort Worth Bank Trust 487U.S. 977, 994 (1988). Oncepama faciecase
is established, the burden of production shifts to the defetwastertif available, &business
necessity defense?

The business necessdgctrine waslevelopedy the Supreme Couirt Griggs v.
Duke Power C0.401 U.S. 424 (1971)Disagreeing with the Courtlaternarrowng of
employer liability inWardsCovePacking Co. v. Atonio490 U.S. 64Z1989),Congress codified
a modified version of the defense into Title VII in 199L. No. 102166, 150 Stat. 107%ee
Smith v City of Jackson544 U.S. 228, 240 (2005)'he defense ialsoembedded in the ADA
in part Section 12112(b)(69f the ADA proscribes the use:of

qualification standards, employment tests, or other selection
criteria that screen out or tend to screen out an individual with a
disability or a class of individuals with disabilities unless the
standard, test or other selection criteria, as used byahered
entity, is shown to be jelelated for the position in question and is
consistent withbusiness necesg. . . .

42 U.S.C. § 12112(b)(@emphasis added)Plaintiffs Complaint, however, desnot allegethat
thedecision tadefundRSA regional ofices violated this provisigrfocused as it is on selection
criteria, or, for that matter, any speciforovision of the ADAas the Rehab Act incorporates it

SeeDef.’s Mot. Summ. J. at 25-urther, neither party argues that theisiness necessity

12 plaintiffs argue that the Secretary has waived a business necessity defle#eRehab Act
claims because the Secretary’s Opposition fails to make any sushearg Plaintiffanisread
the docket The Secretary’s Opposition expBsargues that “a legitimate business reason”
existed “for the 2005 [rleorganization of RSA” and incorporateslirtie business necessity
arguments set forth in the Secretary’s own summary judgment m@iekis Opp’n [Dkt. 83] at
12.
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applicable to selection criteria, esdified in subsection 6 & 12112(b)should apply
throughout subsection (b), and the Court finds no support in the law for such euctiostof
the ADA as it applies to the Rehab Act

Accordingly, theCourt’sanalysis and application of the business necessity
doctrinewill follow the Griggs/Wards Covanalysis As applied to the private sectdrefore the
1991 amendments to Title V]ilhe Supreme Court instructed tlzat employer must show that a
challenged employment practice “serves, in a significant way, the latgtiemployment goals
of the employer.”Wards Cove490 U.S. at 659. “The touchstone of [the business necessity]
inquiry is a reasoned review of the employer’s justification foukesof the challenged practice.
... [T]here is no requirement that the challenged practice bentedser ‘indispensable’ to the
employer’s business to pass muster . .1d.” If adefendant successfully puts forward a business
necessity defenséhen the plaintifimustpersuade the trier of fact that alternative practices
would have acleved the same business enathout “a similarly undesirable . . . effect” ahe
protected class of individuald¢d. at 660 (quotingAlbemarle Paper Co. v. Mood¥22 U.S. 405,
425 (1975). Despite shifting burdens of production, the burden of persuasion remainkewith t
plaintiff. 1d. at 659.

The nature angroper applicatiorof the business necessity defense is at the heart
of the present case?laintiffs contend that thestatistical evidence sh@madverse impact based
on disability (a point th&ecretary strongly contests and which the Court does not'fpdnit
their argumenis mootif the Secretary can successfully assditisiness necessitefense
Hence the questionon which this case turns islow doesa “business necessity” defereaply

to a disparate impact claiwmhenthe federal governmerg theemploye®? Surprisingly, liere

13 The Court theefore assumes, for purposes of deciding the Secretary’s motion fot partia
summary judgment, that Plaintift®uld prove an agkrse impact.

19



appears to be no precedent on the quesdtioth the parties avotthieissue. After expending
much energy arguing ovstatistical analyseshey mechanically appRbusiness necessitgs
though ithas the same contours in the fedeedtorasin theprivatesector The Court does not
agreein full.

The Suprem€ourt hasexplainedthat“[p]recisely what constitutes a business
necessity cannot be reduced, of course, to a scientific formula, éessarily involves a case
specific judgment which must take into account the nature of thepartbusiness and job in
quesion.” Watson 487 U.Sat 1005 If the“touchstone”of business necessiligs in a
“reasoned revietwof anemployer’s “legitimate employment goal$¥ards Cove490 U.S. at
659,then the particular facts and circumstanaiethe employermustinform theanalysis what
may beareasonable aniégitimate goal for one employer may rsoipport another’s actions.
The need forananalysisspecific to the circumstances is particlyacute when comparing
privatesector employer goals with thoget are legitimate for policy makerstime federal
government. Although the federal government may at tantlike a business, stundertakings
generally arenot directedto the maximization of profits @atisfaction of shareholdenrshich
can be easier metrics to measure

Hence, the l&eged adverse employment action that Plainh#seidentified
informsthe analysis of the Secretary’s business necessity def€hseananner in which
Plaintiffs have framed their motion by way of their Opposition (and thus narrowed the
Complaint) is significant.They donot assert dypical adverse employment actiéor purposes
of their theory of disparate impact liabilityuch as the way in which buyouts were offered, or
the manner in which the RIF was carried out, or even the subsequent caiosobtithe

regional office functions into headquartarswhich the analyes for private and public
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employers may be analogous. Instéldjntiffs stress that the adveraetionthatthey challenge
is limited tothedecision to defund RSA regional offices.

The Plaintiffs’ construction of their disparate impact claim is impotacausdé
is clear fromthe uncontestethcts and circumstancésatthe decisionto cut funding forRSA
regional officesvas ahigh-level managemenjudgment. kst, themultiple decision makers
involved in the determination to defund RSA regional officedkeshis reorganizatioratypical.
It was not a decision madexclusivelywithin OSERS or even the Departmentn@sde obvious
by the fact thathe RSACommissiorr wasnot notified of the determination until January 2005
The decisioninstead wasnade inconsultatiorwith the White House, th&ecretaryandOMB,
andincludedin theFY06 budget Second, thdeterminatiorto defundRSA regional officesvas
notdriven pimarily by theanticipatedcostsavings Although reflected in theY06 budgetand
suggested to OMB by Mr. Justesen asexhanisnior cost reluction,thetestimony from those
involved inthe decisionmaking process clear that whether the closure and consolidation of
RSA regional offices would actualbave money wagsecondargonsideration.The principal
motivation for defundindRSA regional officesand thus centralizing RS&jasthe management
goalof improving theperformance of federal agencigsomotingefficiencies and ackeving
greatersupervisionover the regions

The record before the Court suggests #tsocatesan readilydebate whether
defundingRSA regional offices wathe bespolicy for RSA Butthat is not the domain of the
business necessignalysisas conceptualized by the Supreme Colitte question in the
confines of this litigation is whetheupona “reasoned reviewWards Cove490 U.S. at 659,
the decision to defund the RSA regional offiegglenced legitimate business necessity

“[T]here is no requirement that the challenged practice be ‘essentimti@pensable’ to the
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employer’s business to pass muster .”.id., and itcannot be said that defunding RSA regional
offices in order to achieve policy goal ofgreater diciency and central oversight wan
illegitimate employmengoal

Plaintiffs argumentthat tre articulated goals of the defunding are invalndi
insufficient dbes not alter the Coustconclusion Plaintiffs accuse Secretary Spellings and Mr.
Justesen of not understanding the functions, staffing, anattiamze of the regional offices
Y et, his supposed misapprehension of the duties of RSA regudfiegs only serves to suggest
that a different decision may also have been justified, notlitbateference for central oversight
and reduced cost was illegitimatejudgment. Equally unpersuasive is Plaintiffshtention
thatthefederal governmerghould havéiired consultants and ordedlongitudinal studies
before acting. ust as “[tlhe Constitution ‘does not enact Mr. Herbert Spencecs/Sstatics,"
Sorrell v. IMS Health In¢.131 S. Ct. 2653, 2665 (2011) (quotingchner v. New Yorkl98 U.S.
45, 75 (1905) (Holmes, J., dissenting)), neith@the Rehab Achor the ADArequireelected
officials toundertake organizational analyses before implemettigigmanagement
philosophes

Similarly, theJanuary 2005 email from Mr. Pepin, which asked senior OSERS
managers to come up withdgitive reasonsto tell employee$or the decision to defund RSA
regional officesdoes not suppoRlaintiffs’ case Plaintiffs highlight theemail asoroof that the
decisionwas madevithout forethought anthatanyrationaleprovided now igpost hoc
reasoningo be ignored. What is clear is ti\t. Pepinwanted to put the onus on OMB and
apparently wanted some “spin” to the message to make it more palatablé tegr$al
offices. Mr. Justesentgsponse is telling: hadvisedfrankly informing the regionthatthe

defundingwas an “action to improve managemeiity. 23at 1,which is exacthyasAssistant
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Secretary Hagedegribed itsoon thereafteEx. 4 atl0 (“[W]hat were talking about is the
consolidation of work at the regional office. It has nothing to do wittopatsy. It has nothig
to do with the past.. . What it is is a straight business decision that is a way to savedread
and toconsolidatehe . . . work . . . .").

In short,theway in which the decision to defund RSA regional offices developed
(i.e., vetted across agencies amatified byhigh-rankingExecutive Branclofficials) and its
purposei(e., streamlining an agency program to gain greater efficiency and central aversig
reflecting the operation atheragency programsiemonstrates that Plaintifiis actuality
challenge a policy judgment. Andyrtrary to Plaintiffs’ argument, the Secretary’s business
necessity defendgas been consistent throughoitheonly remaining question then is whether
Plaintiffs canestablish the existence of alternatives that would have achieved thessimess
ends but with less impact alisabled employeesSee Smith \City of Jackson544 U.S. 228,
242 (2005) (noting that “the business necessity test . . . asks whether treheareays for the
employer to achieve its goals that do not result in a disparate impagirotected cks”).
Plaintiffs propose three alternatives: the Secretary could have (1pdll@ecommuting; (2)
eliminated sixtyfive positions across OSERS, rather than just RSA regional offfaesigh
buyouts and attrition; or (3) identified n@ssential positins and eliminated only those jobs.
These suggestioneowevermiss the point. Not only do they wrongly focus on the manner in
which defunding was achieved, but they directly contradict the pugpbsensolidation.
Plaintiffs fail to explain how any of their proposed alternativeslevbave achieved a more
efficient and streamlined RSA with greater central oversight. Eadteofdroposals would

havemaintaireda dispersed RSA. Plaintiffs’ pg@ective on how the Department could be
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organized is not objectively “wrong.” But the challengegision wawested in political
appointees who implemented the Presidememagement goalapt Plaintiffs’.

Right or wrong, presidential appointees in 2@5 believedthata dispersed RSA
sufferedfrom program inefficiencies and redundan@esl thastreamlining RSA wouldeduce
theseproblemswhile affording greatesupervision.Plaintiffs argue thatterdevelopments
demonstratéhateliminating funding foRSA regional offices actually harmed R3he
taxpayersvhorely on its servicesanddisabled individuals employed in RSA regional offices
To be surethe Court’'sanalysiswvould change if th&xecutivehadarticulatel arbitraryor
pretextuakeasons focentralizing RSA regional offices. But the Secretéid/not do so here.
The decision was driven by a policy judgment on how to conduct theelsasfithe federal
government.In thecontext of the specific facendclaims presented by the parties’ motions for
partial summary judgment, the Court concludesttiadecision talefundRSA regional offices
was a “business necessity” tisgrvedthe federal governmenttbjectivesn areasonablevay;,
and could not have achieved those objectives in a manner that would hdessiragact on
disabled employeas the regional offices The Courtaccordinglywill enter summary judgment
in favor of the Secretarwith respect to Plaintiffsllegations that there has beeviaation of
the RehalAct under a disparate impact theory of liability.

B. Plaintiffs’ Disparate Impact Theory of ADEA Liability

Plaintiffs alsoassert a cause of actiander a disparate impact theory in violation
of the ADEA Specifically,theycontendthatthe Secretary'secision tadefundRSA regional
officeshad adisparate impaatn regionakmployees forty years and oldefhe Secretary

counterswith anargument that no federal appellate courtyetsaddressed on its merits.
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Under existing case law, it is clear that the ADEA subjects praradéederal
employers talisparatdreatment liability see Aliotta v. Bair614 F.3d 556, 561 (D.C. Cir.
2010),and theADEA authorizeglisparate impact claims agaimstvate employersseeCity of
Jackson544 USat 239-40. The outstandinguestionis whether disparate impact claims
againsthe tderalgovernmenalsoarecognizableunder the ADEA The Secretaryrges the
Court to answer this question in the negatasmany Judgesf this District haveconcluded.
See Allard v. Holder840 F. Supp. 2d 262,78-80 (D.D.C. 2012)Leon, J.) Am Fedn of Gov't
Emps. TSA Local\L. Hawley 481 F. Supp. 2d 72, 92 (D.D.C. 200%(Kollar-Kotelly, J.);
Silver v. LeavittCiv. No. 050968,2006 WL 626928, at *13 (D.D.C. Mar. 13, 20@Bhgtes, J:)
Evans vAtwood 38 F. Supp. 2d 25, 28 (D.D.C. 1999)Urbina, J.).But see Breen.\Peters
474 F. Supp. 2d B-7 (D.D.C. 2007)Roberts, J.ffinding that the portion of the ADEA
applicable to federal employéeimsncompasses both disparate tneait and disparate impact
casesas both methods of proof seek redress for illdgariminatiory).

As an initial matter, the Court notes thlesencef substantive analysis of this
issue by the federal appellate counieitherthe Supreme Court nor the D.C. Cirdugts
confronted the issue directlysee Aliotta 614 F.3d at 561 #.(recognizing an open questiaa
to whether federal employees may assert disparate impact claimsheWBEA, but declining
to decidebecause plaintiffsfailed todemonstrate any adversfect on older employeegs”
Koger v. Renp98 F.3d 631, 639 &.2 (D.C. Cir. 1996) (assuming without deciding that
disparate impact claims may proceed against federal empkygifinding thaplaintiffs could
not establish @rima faciecase of disparate impacArnold v. U.S. Postal Sen863 F.2d094,
998(D.C. Cir. 1988) (same)Althoughdecisions in thé&linth and TenthCircuits have

entertained claims of disparate impact agdederal employersee Lujan v. Walter813 F.2d
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1051(10th Cir. 1987)Palmer v. United State394 F.2d 5349th Cir. 1986), neither Circuit has
explainedts analysissee Walters813 F.2d at 105%8; Palmer 794 F.2d at 5389.** Without
clear guidancethe Court starts its analysis wldinguage of thetatute

1. The ADEA FederalSectorProvision

Whethera statute provides a cause of action is a question of statutory
construction. Touche Ross & Co. v. Redingt@4?2 U.S. 560, &3 (1979). Accordingly, the
appropriate starting placetise language of theRDEA. Barnhart v. Sigmon Coal Cdb34 U.S.
438, 450(2002) (“As in allstatutoryconstructiorcases[courts] begin with the language of the
statute.”) Section 633@) of Title 29 of the U.S. Code the ADEAfederatsector provisionit
stateghatall federal*personnel actions affecting employeesmpleants for employment who
are at least 40 years of age shallbe made free from any discrimination based on’agjee
ADEA does not define thehrase‘any discrimination based on ag¥.”

Plaintiffs contendhat thestatute isclearon its face Reasoning thatourts

commonly defingheterm“discrimination”to include bothntentionalanddisparate impact

14 These opinions are not binding in this jurisdiction and their precedertial igaundermined
because they were decided befGity of Jacksonin which the Supreme Court analyzed the
ADEA at length. 544 US. at 2321. The same is true btimpkin v. Brown898 F. Supp. 1263
(N.D. lll. 1995), which Plaintiffs cite for its analysis of ADEA disp@ranpact liability against
the federal governmergee idat 127071. Indeed, Plaintiffs have identified only falgcisions
postCity of Jacksor-all nontbinding district court opinionsthat permit ADEA claims against
federal employers based on disparate imp&ee Rucker v. Vilsac€iv. No. 086150H0, 2009
WL 1422580 (D. Or. May 19, 2009panders v. PotteCiv. No. C061288TSZ, 2009 WL
57540 (W.D. Wash. Jan. 8, 2008)een 474 F. Supp. 2d (D.D.C. 200Dagerstrom v. Mineta
408 F. Supp. 2d 1207 (D. Kan. 2006). None of thiesgsionsubstantively address&ity of
Jackson See Rucker2009 WL 1422580, at *2 (omitting any discussiorCdly of Jackso))
Sanders2009 WL 57540, at *12 (samdreen 474 F. Supp. 2d at 7 n.3 (limited consideration
of City of Jacksois applicability); Lagerstrom 408 F. Supp. 2d at 1213 (indirect analysi€iy§
of Jacksoh

15 Because the Court grants partial summary judgment to the Secretary omateds, it does

not address the Secretary’s further argument that the phrase “based ordagainstrative of
Congress’s intent to subject federal employers only to disparatedrgdiability.
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claims,see, e.g.Lagerstrom 408 F. Supp. 2d at 121Rlaintiffsargue that the phrase “any
discrimination based on age” must necessarily impaitt disparate treatment and disparate
impact claimsnto the ADEA federalsector provision However, satutory construction does not
occur in a vacuugrand etermining whetéar statutory language is plain and unambiguous
dependsot just on the language itsélfitalso on‘the specific context in which that language is
used, and the broader context of the statute as a wHethinson v. Shell Oil Co519 U.S.
337,341 (1997. Consequentlythe Courwill consider the legislative histoand structuref
the ADEA.

2. Legislative History and Structure of the ADEA

The federakector provisions an addonto the ADEA When enactedh 1967,
the ADEA applied only to privatesectoremployers. Congress expandedscopdan 1974as
part of astatuteaimed primarily at amending the Fair Labor StandardgRcBA). FLSA
Amendments of 1974 § 28, 88 Stat. 74. The M8lf4nade two notable changes to the ADEA
(1) it revisedthe ADEA’s definitions of “employer” and “employedbd includestate and loda
governmentsnd their employed®r someclaims see29 U.S.C. 88 630(bB30(f); and (2) it
inserteda separatprovisionadding coverage over certdaderal employers, 29 U.S.C. § 633a.
SeeKimel v. Fl. Bd. of Regent528 U.S. 62, 68 (200@Q)iscussing ADEA’s passage and
subsequent amendmenth grafting the federalkector provision onto the ADEA, “Congress
deliberately prescribed a distinct statytschemepplicable only to the federal sectar. ”
Lehman v. Nakshia@53 U.S. 156, 1661981) id. at 166 nn. 1415 (summarizing the legislative
history of the 1974 amendments to the ADE&pngress could have simply slotted the federal
government into the existing provisions of the ADEA (as it did for statdamal governments),

or modeledhe ADEA federalsector provision o29 U.S.C. § 623(afhe privatesector
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provision). Insteadt imposed a “broad, general ban on ‘discrimination based Oi

“‘was patterned ‘directlafter” the federatsector discriminatiotvanin Title VII of the Civil

Rights Act GomezPerez v. Potter553 U.S. 474, 487 (2008) (quotiNgkshian 453 U.S. at 167

n.15) whichrequiresthatpersonnel actions affecting federal employees “be made free from any

discrimination based on race, colofjg®n, sex, or national origih42 U.S.C. § 20004.6(a).
Section 20004.6(a) therefore is informative whamterpretingthe ADEA

federalsector provision. Thenmediatequestion is to what degreélsing a series of

syllogisms®® Plaintiffs ask the Court to apply Title Vlinquestioningly taghe ADEA. They

reason that: (1) the Supreme Court has interpratedVIl's privatesectorprovision, 42 U.S.C.

8 2000e2, to include disparate impact clainsge Griggs401 U.Sat431-32 and(2) the D.C.

Circuit has extende@riggsto federal employers Title VII casesCoopersmith v. Roudebuysh

517 F.2d 818, 824.7 (D.C Cir. 1975); so that (#)e ADEA federatsector provision must

necessarily encompass disparate impact claifine hinge on which this argument rests is the

traditionaltenet ofstatutory construction that Congress is presumed to be familiar witerSepr

Court precedentSee GomePerez 553 U.S. at 488. On this basis, Plaintiffs propound a second

syllogism: (1)because Congresxtended Title VII to cover the federal governmieyiadding

16 Although William Faulkner would appreciate the use of “a word that maghéethe reader to
check with a dictionary to see if it is properly used,” M. Thomas Ingey&eations with
William Faulkner 71 (University Press of Mississippi9B), the Court wishes to be more
immediately helpful. A syllogism is a:

logical scheme or analysis of a formal argument that consists of a
major premise, a minor premise, and a conclusion and that may be
used either to prove a conclusion by showing thédllows from
known premises or to test the truth of premises by showing what
follows from them (as in ‘every virtue is laudable; kindness is a
virtue; therefore kindness is laudable’).

Webster’'s Third New International Dictionary Unabridged 2315 (3d ed. 2002).
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§ 2000e-160 the statuten 1972,0only oneyear afteiGriggs and (2) the language of § 2000&
parallels 8§ 20002 by which Title VII covers the private sector; then @)ngressnust have
expectedhat § 2000€16 “would be interpreted in cdarmity with that[private-sector]
precedent, GomezPerez 553 U.S. at 488 (internal quotations and citations omjteedindeed
this Circuit did inCoopersmith Plaintiffs then extrapolate one step further with yet another
syllogism: (1) since thADEA federalsector provision was enacted three years &teggs and
(2) since the language of tA@®EA federalsector provision corresponds to that used in 8§ 2000e
16 of Title VII; then (3) Congress must have intended to subject federal empioygesbased
disparate impact liability under the ADEA

Accepting Plaintiffs’ textual argument would requitiee Court to disregard
subsguent amendments to Title VII. As previously discussed, Congress ain€itideVIl in

1991,overrulingWardsCovein part Pls’ Opp’n at 9 n.2see also Nakshiad53 U.S. al66-

17 As further evidence Plaintiffs cite an EEOC regulation, which states:

[alny employment practice that adversely affects individuals
within the protected age group on the basis of older age is
discriminatory unless the practice is justified byreasonable
factor other than age.” An individual challenging the allegedly
unlawful practice is responsible for isolating and identifying the
specific employment practice that allegedly causes any observed
statistical disparities.

29 C.F.R. § 1625.7(c)Plaintiffs identify several EEOC decisions in which the agency “applie
and enforced the disparate impact theory of discrimination againgdéef government,
including in age cases . ...” PIs.” Opp’n at 15. Although in appropiiatentstancesleference

is due to an agency’s interpretation of its enabling stadgeChevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc467 U.S. 837, 844 (1984), this is not such a time. First, EEOC appears to
have assumed the availability of a “reasondddtor other than age” defense underAlRdEA
federalsector provision, but the Court finds that assumpdioumbtful See infraPart 11.B.4.
Second, concerns abadvereign immunity discusseafra cannot be assuaged by mere agency
proclamations, forwaiver of the Federal Government’s sovereign immunity must be
unequivocally expressad statutory text . ..” Lane v. Pena518 U.S. 187, 192 (1996)
(emphasis added).
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67. ButCongress did not amend the ADERaintiffs gloss over thigiconvenient
congressional silence and argbatthe ADEA federalsector provisionmustbe construeth
strict conformity withTitle VII, as amendedThe Court declines to do so. However similar the
federalsector provisions in Title VII and the ADEA may lsee Nakshig53 U.S. at 1667
(right to trial by jury; GomezPerez 553 U.S. at 48@etaliatior), these two statutedso have
important differences that cannot be ignored.

3. The Supreme Court’s Interpretation of the ADEA

In fact, thedifferencedetween the ADEA and Title VIl wersssential to the
holding inCity of Jacksorthat agebasedlisparate impact claims are cognizable urider
private-sector provision of the ADEACIty of Jacksomotedthat “the scope of disparatepact
liability under ADEA is narrower than under Title Vlbecause age, unlike race or other
classificatiors proected by Title VII, not uncommonly has relevance to an individuapaagy
to engage in certain types of employmerti44 U.S. at 20. As a resultthe ADEA private
sector provision, but nohe equivalent Title VII provision, permigny “otherwiseprohibited”
action “where the differentiation is based on reasonable factors b#meage [(RFOA)] 29
U.S.C. 8623(fX1). City of Jacksomxplained that:

[iln most disparatéreatment cases, if an employer in fact acted on
a factor other than age,ettaction would not be prohibited under
[§ 623(a)] in the first place. In those disparaatment cases, . . .
the RFOA provision is simply unnecessary to avoid liability under
the ADEA, since there was no prohibited action in the first
place.. ..

In disparatampact cases, however, the allegedlytherwise
prohibited” activity is not based on age. It is, accordingly, in cases
involving disparatempact claims that the RFOA provision plays
its principal role by precluding liability if the adverse iag was
attributalbe to a nonage factor that was “reasonable.”
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544 U.S. at 38-3 (internal citations omittgd RFOA is an affirmative defense that must be
proved by the employesee Meacham v. Knolls Atomic Power aediory, 554 U.S. 84, 94
(2008),and its availability was significant to the Coulffitsding thatthe ADEA permits
disparate impact liability against privadector employers. ‘®her than support an argument
that disparate impact is unavailable under the ADEA, the RFOA prowasitoially suppod the
contrary conclusion.”City of Jackson544 U.S. at 239.

4. The Theory of Disparate Impads UnavailableHere

Applied to the instant matter, the logic@ity of Jacksomictates that this Court
find that disparate impact claims are not cognizable uhgexDEA federatsector provision
In stark contrast to thRDEA's private-sector provision, there is no RFOA defense for the
federal government provided in te&tute’sfederatsector provision.From this absence,
Plaintiffs argue thathe ADEA federalsector provisiordoes notllow anydefensdo agebased
disparatampact claimsagainst the federal governmer@eePIs’ Opp’n at 25 (“[T]he plain
language of . . [theADEA federatsector provisionnakes the affirmative defenses available to
private sector employers unavailable to federal employer®kfendant.” (citing 29 U.S.C.
8 633a(f)(“Any personnel action of any department, agencwytber entity eferred to in
[8 633a(a)] . . . shall not be subject to, or affected by, any prowesitims chapter . . . .)). The
Court is persuaetl that Plaintiffs are correct that an RFOA defense is not alattathe federal
government in an ADEAlisparatampact case Section633a(f)expressly statehatpersonnel
actions subject tthe ADEA federalsector provisiorare not subject to any other section of the

ADEA.® 29 U.S.C. § 633a(f). Becaue ADEA federakector provisionis thus“self-

'8 Section 633a(f)’s limitations do not apply to §§ 626(d)(3) and 631(b). The fonhieh
regards discrimination in compensation, is irrelevant to this litigationthenitter simply states
that “[i]n the case of any personnel action affecting employees tcamis for employment
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contained and unaffected by other sections, including those governiagtions against private
employers, Nakshian 453 U.S. at 168, the only statutory deferseslable to the federal
government are those set forthtie ADEA federatsector provision In other words, non¥
See?29 U.S.C. § 633aConsequently, assuming Plaintiffs could bring a disparate impact, claim
anRFOA affirmative defense would not be availabl¢h® Secretary

But Plaintiffs prove too much.Theabsence cdnRFOA affirmative defense, or
anyotherstatutory defenstor the federal governmentndercutgheirargument that the
government can bger seliable for thedisparate impaatf neutral, nordiscriminatorypolicy
decisions.Congress extended the ADEA to federal employees in order to place riheooa
footing with private employeesgeSpecial S. Comm. on Aging, 93rd Cong., Improving the Age
Discrimination Lawl7 (Comm. Print 1973) (“Federal, State, and local governmaptaees
are not covered by [the] ADEA and it is difficult to see why onetetles should apply to
private industry and varying standards to governmemdt)to prevent the federal government,
alone among covered employers, from defending its actions

Moreover the absence of the RFOA affirmative defensth@ADEA federal
sector provisiorbuttresses the sovereign immunity analysis in wthehCourt’s colleagues
have engagedSee Allard 840 F. Supp. 2d at 28finfding the ADEA federaisectorprovision

insufficiently clear taconstitute an express waiver of soveraigmunity for disparatempact

which is subject to the provision of section 633#d title, the prohibitions established in
section 633a . . . shall be limited to individuals who are at leastat® géage.” 29 U.S.C. §
631(b).

9 The Court cannot simply import the statutory defenses from the ADEA peeater

provision into thdederalsector provision as is permissible in the context of Title Bkke

George v. Leavitt407 F.3d 405, 411 (D.C. Cir. 2005) (“Title VII places the same restrictions on
federal and District of Columbia agencies as it does on private emplapere [the Circuit]

may construe the latter provision in terms of the former.”). Sudiutien would directly
contravene $33a(f).
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claims against federal employerSjlver, 2006 WL 626928, at *13i(ding no waiver of the
federal sovereign’s immunity froelispaate impact liabilly underADEA, especially
considering tha€City of Jacksoricarefully limited its holding” to the ADEA privateector
provision). It is a bedrock priciple of American law that, a8ereign, the United States is
immune from suit unless Congress has esglyewaived that immunitySee, e.gFAAV.

Cooper 132 S.Ct. 1441, 1448 (2012) (“[A] waiver of sovereign immunity must be
‘unequivocally expressédh a statutory text.” (citationgmitted)). “Any ambiguities in the
statutory language are to be construed in favor of immunity, so th&dbhernment’s consent to
be sued is never enlarged beyond what a faiimgad the text requires. Id. (citations omitted).
To find that Congres waived federal sovereign immunity here would require the Court tptacce
abizarre premise: Congress subgetihe United States to a theory of liability for which private
employers, but not the federal government, enjoy a statutory affuendefensebut failed to
express its intergxplicitly.

Plaintiffs counter that th&DEA federalsector provision sufficientlwaived
federal sovereign immunity. Theglvocate the adoption of the Supreme Court’s sovereign
immunity analysis irGomezPerez There, having found thaéihe ADEA federatsector provision
encompasses retaliation claims against federal employers, the Supremnge@omined thahe
provision which permits “[a]ny person aggrieved. [to] bring a civil action in any Federal
district court of competent jurisdiction for such legal or equitable rediefill effectuate the
purposes of this chapteisée29 U.S.C. § 633a(c), “unequivocalivaives sovereign
immunity . .. to remedy a violation of 633a553 U.S. at 491 Plaintiffs mrrespondingly renew
their textual argument, claiming that'#ny discrimination” as used the ADEA federalsector

provisionis broad enough to encompass retaliation claims @mezPerez then italsoshould
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be read expansively to cover dispaiatpact claims By virtue of such a reading, sovereign
immunity would be waived pursuant to § 633a(Cj. Forman v. Small271 F.3d 285, 297 (D.C.
Cir. 2001) (determining prior t&omezPerezthatthe ADEA waived the federal sovereign
immunity for retalation claims based “on the sweeping language used by Congress”)
Plaintiffs’ textual analysis does not supptireir sovereign immunitwaiver
argument Essential taGomezPerezwas the congruity betweehe ADEA federaisector
provisionandTitle VII. See553 U.S. at 48B8 (emphasizing thabhe ADEA federatsector
provisionmore closely resembled § 20006 of Title VII thanthe ADEA privatesector
provision because th&DEA federatsector provision ang 2000e16 “contain[] a broad
prohibition of ‘dscrimination,’ rather than a list of specific prohibited practicasl
“incorporate][] certain privatsector provisions but . . . not .the provision prohibiting
retaliation in the private sector”)et, whenCity of Jacksorronsidered the applicdity of
disparate impact liability under teDEA privatesector provisionthe Courfound thatthe
ADEA and Title VIl areincongruousecausehe ADEA privatesector provisiorhasa narrower
scope of liability. While it is true that this conclusion turned on the presaian RFOA
defensdor privatesectoremployerswhichis not repeated for federal employdfsre is no
basis in law or reason for believing that Congress, lgaeicognized the need fon RFOA
affirmative defense foage claims oflisparate impact, would have subgstthe federal
government to disparate impact liabilitgder the ADEAandwithheld a RFOAdefense—er any
other defensasPlaintiffs argue—all without expressing its intentions clearly. Agreeing with its
colleagues for their reasons and these, the Court concludes that theddB& Aot permit

claims of ageébased disparate impact againsttheted States
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5. The Secretary’s Motion Succeeds Everisparate Impact s Cognizable

Were claimsof agebased disparate impact viable under the ADEA, the Court
would still find in favor of theSecretary This is because, contrary to Plaintiffs’ assertion, the
Secretarymay not be entirely defenselesalthough the Supreme Court Meachamheld that
“the business necessity test should have no place in ADEA disjprarsdet cases,” 554 U.S. at
97, the force of that pronouncementnertainin litigation under the ADEA federadector
provision sinceMeactaminvolved a suit against@ivateemployer. Further, a remark @ity of
Jacksorthat “Wards Covis pre 1991 interpretation of Title VII's identical language remains
applicable to the ADEA” suggests that federal emplogeutd have at their dispostie
business necessity defense, as it existed prior to %9944 U.S. at 240. The Cowoncludes
thatthe Secretary would not have access to an RFOA delbeisaght be able to utilize the
business necessity defense as conceptualizé@ddogls Covei.e., a defense in which “the
employer carries the burden of producing evidence of a business justificaithis employment
practice” but the “burden of persuasion . .. remains with the disparpéet plaintiff.” Ward
Cove 490 U.S. at 659City of Jacksoralso noted that the business necestatignsdas more
demanding than a RFOdefensébecause it “asks whether there are other ways for the employer
to achieve its goals that do not result in a disparate impact on a protasgtiwhich is not a
requirement of the “reasonableness inquiry” called for by RFOA. 544at233.

In the alternative to its holding above, the Court thus considers whegher th

Secretary produced evidence of a business necessity to rebut thedhatget oflisparate

20 Congress amended Title VII but not the ADEA to overrule the holdinggairls Cove
regarding “the defendant’s burden of proof and the plaintiff's burden of provatexps’
George RutherglemMlajor Issues in the Federal Law of Employment Discrimination 32 (Kris
Markarian ed., 5th ed. 20123yailable athttp://www.fjc.gov/public/pdf.nsf/lookup/
empldis5.pdf/$file/empldis5.pdf.
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impactage discrimination.Snce the parties focused on an RFOA defense to the ADEA claim,
which the Court finds is not available to the federal government, theyotliexpressly litigate
whether a business necessity would succeed anftls part otthe case However, he parties
fully litigated the Secretary’s asserted business necessity defehgeciontext of Plaintiffs’
Rehab Act clainand the Secretary’s defense is shene as tboth protected classes

If a claim of agébased disparate impact were viable against the federal
government,he Court concludes thdte manner in which Plaintiffs have framed their
Complaintwould proveasfatal to thatas itdid totheir claim of disparate impaander the
Rehab Act As already discusseB|aintiffs challenge a policy preferendbe decision to defund
RSA regional officesnd consolidate functisrat headquarters to increase oversight and reduce
costs as a matter ofanagemenphilosophy. Plaintiffs’ theory of disparate impact liability
under the ADEA would naturvive summary judgment in the face of the Secretary’s business
necessity defender the reasons analyzed above.

The Courtwill grant the Secretary’s motion for summary judgmesto
Plaintiffs’ ADEA claims premised on disparate impbability .

[ll. CONCLUSION

For the foregoing reasons, the Court will grant the Secretary’'s Matid?aftial

Summary Judgment and deny Plaintiffs’ Motfon Partial Summary Judgmen&

memorializing @der accompanies this Memorandum Opinion.

/sl
ROSEMARY M. COLLYER
Date: Septembe30, 2013 United States District Judge
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