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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COMPTEL
1900 M Street, N.W., Ste. 800
Washington, D.C. 20036-3508,

Plaintiff,
V. Civil Action No.
Federal Communications Commission
445 12" Street, S.W.
Washington, D.C. 20554-0005,

Defendant.

N T o e

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

1. This is an action under the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as amended, to compel production of certain records relating to the Federal
Communications Commission’s (“FCC”) investigation of SBC Communications, Inc.
(“SBC™) for violations of the FCC’s rules in connection with the submission of claims for
and receipt of universal service support for the New London, Comnecticut Public Schools.
(FCC File No. EB-04-TH-0342). The FCC terminated its investigation of SBC upon
issuance of a Order adopting a Consent Decree released on December 16, 2004. /n the
Matter of SBC Communications, Inc., Order and Consent Decree, 19 FCC Red. 24014
(released December 16, 2004).

Jurisdiction

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. §

552(a)(4)(B). The records which COMPTEL seeks are located at the FCC’s offices in

Washington, D.C. COMPTEL is a District of Columbia non-profit corporation.
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Parties

3. Plaintiff COMPTEL is the nation’s oldest and largest industry association
representing competitive telecommunications providers and their suppliers. COMPTEL
has over 300 member companies that include competitive local exchange carriers,
Internet backbone providers, and competitive providers of local and long-haul wholesale
transmission service. Plaintiff COMPTEL is the requester of the withheld records.

4. Defendant FCC is an United States government agency and has possession
of and control over the records that Plaintiff COMPTEL seeks.

Statement of Facts

5. On April 4, 2005, COMPTEL filed a FOIA request with the FCC for
documents contained in, and relating to, the investigation of SBC in File No. EB-04-I1-
0342. On August 5, 2005, the FCC’s Enforcement Bureau granted in part and denied in
part COMPTEL’s request. The Enforcement Bureau stated its intent to withhold some of
the records requested on the grounds that they were exempt from disclosure pursuant to
Exemptions 4 and 5 of the FOIA, 5 U.S.C. § 552(b)(4) and (5).

6.  On August 19, 2005, SBC filed an application for review of the
Enforcement Bureau’s August 5, 2005 decision to grant in part COMPTEL’s FOIA
request. On September 1, 2005, COMPTEL responded to SBC’s application for
review and asked the FCC to summarily deny the application for review. On September
6, 2005, COMPTEL filed an application for review of the FCC’s decision denying its
FOIA request in part. As of this date, the FCC has made no documents available to

Plaintiff COMPTEL.
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7. The FOIA mandates that the FCC resolve appeals of its decisions within
20 working days. 5 U.S.C. §552(a)(6)(A)(ii). As of October 5, 2006, the FCC has yet to
make a decision on the August 19, 2005 application for review filed by SBC or the
September 6, 2005 application for review filed by COMPTEL. The FCC never notified
COMPTEL that it would need more than 20 working days to resolve the appeal.

8. Thirteen months have passed since the FCC received COMPTEL’s
September 6, 2005 application for review of the Enforcement Bureau’s August 5, 2005
decision. The statutory 20 working day time frame for the FCC to resolve the appeal
expired over one year ago. Pursuant to 5 U.S.C. § 552 (a)(6)(C)(i), any person requesting
records from any agency shall be deemed to have exhausted his administrative remedies
if the agency fails to comply with the 20 day time limit for resolving appeals. The FCC
failed to comply with the 20 working day deadline on October 4, 2005 and as of that date,
COMPTEL is deemed to have exhausted its administrative remedies . Having exhausted
all administrative remedies one year ago, COMPTEL is entitled to seek judicial review.

9. Over eighteen months after COMPTEL filed its FOIA request, the FCC
has yet to produce a single document. According to the FCC’s Freedom Of Information
Act Annual Report for Fiscal Year 2005 (October 1, 2004 to September 30, 2005), the
average FCC response time for FOIA appeals in fiscal year 2005 was 292 days—almost
15 times the statutory time limit. See “Federal Communications Commission Freedom of
Information Act Annual Report Fiscal Year 2005,” at 2 available at

http://www.fce.gov/foia/2005foiareport.pdf. The FCC’s failure to act on COMPTEL’s

appeal has extended well beyond even its 292 day average response time that is already a

gross violation of FOIA’s statutory time limit for the FCC to act.
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Demand for Relief

WHEREFORE, Plaintiff COMPTEL respectfully requests that this Court:

(1) compel Defendant FCC to produce to Plaintiff COMPTEL the documents
requested by COMPTEL or, in the alternative, compel Defendant FCC to produce
the documents requested by COMPTEL to the Court for an in camera inspection
and resolution of COMPTEL’s entitlement to the documents under FOIA;

(2) declare that Defendant FCC’s refusal to disclose the documents requested by
Plaintiff COMPTEL is unlawful;

(3) declare that Defendant FCC’s conduct in failing to comply with the statutory time
frames for resolving appeals of FOIA requests is unlawful;

(4) award Plaintiff COMPTEL its costs and reasonable attorney’s fees in this action
as provided by 5 U.S.C. § 552(a)(4)(E); and

(5) grant such other relief as this Court may deem just and proper.

Respectfully submitted,

/ Ay
October 5, 2006 MU‘M/ é%é/w’

Jonathan 3. Lee, DC Bar #435586
Mary C. Albert, DC Bar # 347617
COMPTEL

1900 M Street, N.W. Suite 800
Washington, D.C. 20036-3508
202-296-6650

jlee(@comptel.org
malbert@comptel.org

Counsel for Plaintiff
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