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were meeting could not be contacted in time, the United States prevented any
lawyer from attending the meetings. Not only does this show the degree of
American control over whole process before the IST, but also how
prerogatives of security are exercised in such a way to prevent defense counsel
from being able to prepare a defense and this significantly disadvantaging
them in relation to the prosecution.

Equality of arms requires both procedural and substantive equality between
the President and the prosecution. established in article 20(a) of the original
Statute of the IST and article 19(First} of the new Statute that entered to force
on 11 October 2005 as well as the Statute of the ICTY (article 20), the Statute
of the ICTR (article 20) and the Statute of the ICC (article 67)

No Security of the Person

Additionally, the right to security of person has been violated by the arbitrary
arrest of the President as a consequence of an illegal use of force against his
country and the denying him of the right to challenge his arrest before a court
that can fully review its legality. The African Commission on Human and
Peoples’ Rights has held that “even where it cannot be proved that viclations
were committed by government agents, the government had a responsibility to
secure the safety and the liberty of its citizens. . . 202

In this case, the arrest is prima facie illegal because such arrest took place in
furtherance of a violation of international law, and as a result of an illegal
action. An illegal arrest is a violation of the human right to security of person.

Furthermore, after arresting the President his human right to security of person
was violated by: (a) the detaining powers' failure to inform him in a timely
manner of the reasons for his arrest and any of the charges against him; (b) the
detaining powers' failure to bring him promptly before a court so as to allow
him the opportunity to challenge the legality of his arrest and denied him legal
representation; and (c) the detaining powers' failure to provide him a means of
seeking compensation for the violation of his rights, which included the theft
of money allegedly found on the President's person at the onset of his illegal
detention.

The President was not informed of the charges against him for more than a
year and half of detention. The President was only formally charged on 15
May 2006 the same day he was forced to start to present his defense and only
a months before the Judge interfered with the defense denying it the right to
continue and forcing it to make closing arguments. The President and his
lawyers had not time to prepare a defense.
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The President was held incommunicado from 13 December 2005 to 1 July
2004 before he was brought before an investigative judge. During this time
and until December 2004 the President was denied any access to a lawyer. As
such, he was denied the right to appear before a court of law to challenge the
legality of his defense. All attempts by lawyers to whom the President has
explicitly requested access have been denied or have received no response.

Moreover, the trial chamber of the IST has failed to provide the President a
meaningful process by which he might be compensated for the violation of his
rights. When a preliminary petition was submitted challenging the legality of
the IST, this submission was rejected. The IST did not even consider defense
counsel’s submissions as was indicated by the fact that the clerk of the IST
asked the defense lawyers to “take it back™ because the judges “did not want
to respond to it.”*"?

The right to security of person is found most notably in article 10 of the
International Covenant of Civil and Political Rights as well as article 3 of the
Universal Declaration of Human Rights, article 7 of the American Convention
on Human Rights, article XXV of the American Declaration of the Rights and
Duties of Man, article 5 of the Furopean Convention on Human Rights, and
article 6 of the African Charter of Human and Peoples’ Rights.

The European Court, while interpreting the right to the security of persons
listed in article 5 of the European Convention on Human Rights, a right which
is stated in similar language in article 10 of the International Covenant of Civil
and Political Rights, stated that “an arrest made by the authorities of one State
on the territory of another State, without the consent of the latter, affects the
person's individual rights to security under Article 5 §1.”204 To show that his
rights have been violated, the Applicant must establish “that the authorities of
the State to which the applicant has been transferred have acted extra-
territorially in a manner that is inconsistent with the sovereignty of the host
State and therefore contrary to international law.”%
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Part I11

Illegal Application of Death Penalty
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On 5 November 2006 the trial chamber of the IST decided that President
Saddam Hussein should be sentenced to death. The application of the death
penalty will be a violation of international and Iraqi law.

Not only has the Prosecutor of the IST expressly called for the death
penalty,™® but United States President George W. Bush,*” Iraqi President
Jalal Talabani,”® Iraqi Prime Minister Nouri Al-Maliki,”” and, allegedly, the
Chief JTudge even before the trial started,”' have all said that the death penalty
should be implemented.

To implement the death penalty in this case will violate the prohibition of the
ex post facto application of the death penalty under international law and result
in the application of the death penalty after a clearly unfair trial.

No Ex Post Facto Application of the Death Penalty

Iraq did not have the death penalty for the crimes that may be tried before the
IST prior to the United States’ aggression against the Iraqi people because
those crimes did not even exist under Iraqi law. Immediately after the invasion
the United States established CPA suspended the death penalty completely as
of June 2003. :

Moreover, in 1982, when the acts complained of allegedly took place, there
was no death penalty for the alleged crimes because the alleged crimes did not
exist at that time under Iraqi law. Even when the President and his colleagues
were detained there was no death penalty. The crimes with which the
President and his colleagues have been charged were only created by the
American occupying powers in Iraq subsequent to their illegal aggression
against the people of Iraq.

The majority of states in the international community do not have the death
penalty and the death penalty has been rejected by every judicial body
applying international criminal law without exception. It is excluded as a
penalty from the Statutes of the International Criminal Court, the International
Criminal Tribunals for the former Yugoslavia and for Rwanda, the Special
Court for Sierra Leone, the Special Panels for East Timor, the special panels in
Kosove, and the Extraordinary Chambers in Cambodia.

In addition, despite the United States suspension of the death penalty by
section 3(1) of CPA Order No. 7 of 9 June 2003, the Statute of the IST
attempts to reinstate it with retroactive effect. Section 2(2) of the Iraqi Penal
Code, to which sections 17{a) (it) and 24 of the Statute of the IST refers,
clearly says that if there are changes in the law after a certain offence then the
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most favorable, not the latest law, must be applied. This requires that once the
death penalty has been abolished as was done it cannot be re-instated with
retroactive effect, but that the most favorable law in the intervening period of
time must be given effect.

Nevertheless, on 8 August 2004 the death penalty was reinstated in Iraq for
for the crimes in the Statute of the Iraqi Special Tribunal. Under article 24(a)
of the Statute, penalties for offenses ‘shall be those prescribed by Iragi law
[...]7 And under article 24(e) of the Statute, penalties that ‘do not have a
counterpart under Iraqi law shall be determined by the Trial Chambers taking
into account such factors as the gravity of the crime, the individual
circumstances of the convicted person and relevant international precedents.’

The retroactive application of the death penalty violates the Iraqi Penal Code,
which states in Article 1 that “no act or omission shall be penalized except in
accordance with a legislative provision under which the said act or omission is
regarded as a criminal offense at the time of its occurrence.” It also violates
article 6, paragraph 2, of the International Covenant of Civil and Political
Rights that prohibits imposition of the death penalty when it does not apply
“in accordance with the law in force at the time of the commission of the
crime.” Consequently, this arbitrary application of the death penalty is also a
violation of the right to life in article 6 of the International Covenant of Civil
and Political Rights.

No Death Penalty after an Unfair Trial

The death penalty may not be applied after an unfair trial. The death penaity
may only be applied “pursuant to a final judgment rendered by a competent
court after legal process which gives all possible safeguards to ensure a fair
trial, at least equal to those contained in article 14 of the International
Covenant on Civil and Political Rights, including the right of anyone
suspected of or charged with a crime for which capital punishment may be
mmposed to adequate legal assistance at all stages of the proceedings,”
according to Safeguard 4 of the authoritative UN Safeguards Guaranteeing
Protection of the Rights of Those Facing the Death Penalty.

As indicated above by the extensive examples of unfairess, the proceedings
before the IST are extremely unfair and unjust. Many of the above examples
include interferences urging that the death penalty by applied.

Execution after an unfair trial will violate the non-derogable right not to be

arbitrarily deprived of life, guaranteed by Article 6 of the International
Covenant of Civil and Political Rights.
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CONCLUSION
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Conclusion

The trial is widely perceived to be illegal and unable to ensure fundamental
human rights. This observation has been made by numerous human rights
bodies including non-governmental organizations and intergovernmental
organizations.

Having observed the IST since its inception the United Nations expert on fair
trial, Professor Leandro Despouy, has stated that*'!

56. This [IST] has been the subject of analysis and special concemn for
the Special Rapporteur since 10 December 2003 when the Statute of
the Iraqi Special Tribunal (IST) was adopted and throughout its
development. Already in his reports to the Commission and the
General Assembly in 2005, he had the opportunity to express his
reservations regarding the legitimacy of the tribunal, its limited
competence in terms of people and time [footnote omitted] and the
breach of international human rights principles and standards to which
it gives rise. But beyond these serious objections of a legal nature, to
which should be added the possibility that the death penalty might be
applied, the Special Rapporteur has observed the terrible conditions in
which the trial has been taking place and in particular the climate of
insecurity in the country, which in turn has affected its development.

57. The level of violence is such that one of the judges and another five
candidates for the post have been assassinated. The same fate was met
by one of the defence lawyers of Saddam Hussein on the day after the
trial began; on 8 November 2005 another defence lawyer was
murdered and in the course of the same attack a third one was
wounded. Pressure has grown for the trial to be removed from Iraq.
The protests of non-Iraqi lawyers have increased, and they maintain
they are not allowed enough time to put forward their pleas. All this
led at E/CN.4/2006/52 page 18 the beginning of December 2005 to the
temporary suspension of the trial, to the withdrawal and retum of the
defence team, to the absence of the main person accused and to the
possibility that the trial might be continued behind closed doors.

58. Although it is generally agreed that Saddam Hussein should be
tried for the atrocities committed, what is needed is an institution
which has the material capacity to do so, which respects international
human rights standards and which offers the necessary security
guarantees, and this is obviously not the case at present. The
experience of the various international tribunals established by the
United Nations shows that there are alternatives to the IST, even within
the Organization, since the trial of the former dictator and his
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collaborators can offer a valuable model for combating impunity,
provided that the rules of due process are respected and that the
community at large understands that it is a real act of justice and not
the verdict of the victors over the vanquished.

This statement reflected widely held concerns by the Commission, but it does
not state the consequences of these concerns. International law requires certain
COonsequences.

First and foremost among these consequences is that all violations of
international human rights law should be brought to an end.

This can only be done if the current proceedings are stopped, a mistrial
declared, and all the current judges of the IST are disqualified.

In addition, all the defendants should be immediately compensated for the
violations of their human rights and provided the resources equivalent to those
provided to the prosecution in order to prepare their defense.

The irreparable violations of human rights make continuation of the trial
before the IST impossible and allowing the trial to continue will send a
message to the world that force can be used to launch assaults on the rule of
law with impunity as the United States government has done.

An even more immediate consequence will be continued violence in Iraq. The
unfairness of the trial has already heightened tensions between section of the
population that opposed the President and supported the aggression against
their country, and the increasing number of people whose security was better
ensured under their own government rather than under a government put in
place by a foreign and oppressive occupier.

Stability, peace, and reconciliation must be prompted. These goals cannot be
achieved by victors’ injustice imposed by those whose de facto authority is
based on their illegal aggression against the Iraqi people. Far tco many people
have already died. If these proceedings continue, they will contribute to the
death of many more.

Urgent action is needed by the international community if it is to preserve the
rule of law.

Having regards for the international condemnation of the proceedings before
the IST and the serious violations of Iragi and international law, the appellate
division of the IST is requested to annul the judgment of the trial chamber of
the IST handed down on 5 November 2006.
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To camry out an execution after an unfair trial is a serious violation of
international. The death penalty decreed on 5 November 2006 should be
immediately and irrevocably annulled.
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Annexes

-85 -



Case 1:07-cv-00297-PLF Document 1-4  Filed 02/09/2007 Page 11 of 57

Annex A
30 November 2005
Decision of the United Nations Working Group on Arbitrary Detention

OPINION No. 46/2005 (Iraq and United States of America)
Communication addressed to the Governments on 9 March 2005,
Concemning: Mr. Saddam Hussein Al-Tikriti

Both States are Parties to the International Covenant on Civil and Political

Rights

1. The Working Group on Arbitrary Detention was established by resolution
1991/42 of the Commission on Human Rights. The mandate of the Working
Group was clarified and extended by resolution /997/50 and confirmed by
resolution 2003/31. Acting in accordance with its methods of work, the
Working Group forwarded the above-mentioned communication to the
Governments of Iraq and the United States of America.

2. The Working Group conveys its appreciation to both Governments for
having submitted information with regard to this communication.

3. The Working Group regards deprivation of liberty as arbitrary in the
following cases: .

1. When it manifestly cannot be justified on any legal basis (such as continued
detention after the sentence has been served or despite an applicable amnesty
act) (Category I);

II. When the deprivation of liberty is the resuit of a judgement or sentence for
the exercise of the rights and freedoms proclaimed in articles 7, 13, 14, 18,
19,20 and 21 of the Universal Declaration of Human Rights and also, in
respect of States parties, by articles 12. 18, 19, 21, 22, 25, 26 and 27 of the
International Covenant on Civil and Political Rights (Category II);

III. When the complete or partial non-observance of the relevant international
standards set forth in the Universal Declaration of Human Rights and in the
relevant international instruments accepted by the States concerned relating to
the right to a fair trial is of such gravity as to confer on the deprivation of
liberty, of whatever kind, an arbitrary character (Category IHI);

4. In the light of the allegations made the Working Group welcomes the
cooperation of the Governments of Iraq and of the United States of America.
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The Working Group transmitted the replies provided by the two Governments
to the source and received its comments.

5. According to the information received from the source, Mr. Saddam
Hussein Al-Tikriti, born on 28 April 1937, of Traqi nationality, is the former
President of Iraq.

6, According to information publicly available, on 20 March 2003 military
forces belonging primarily to the United States of America (“US”) and the
United Kingdom of Great Britain and Northern Ireland (“UK”) began the
invasion of Iraq. On 9 April 2003, Baghdad was formally secured by US
forces and the Iraqi regime headed by President Saddam Hussein was declared
to have ended, On 1 May 2003 the President of the United States announced
the end of major combat operations in the Iraq war, As recognized in UN
Security Council resolution 1483 (2003), [page 1] around this date the US and
the UK “assumed the specific authorities, responsibilities, and obligations
under applicable international law _as occupying powers under unified
command”. The Coalition forces established a Coalition Provisional Authority
(CPA) under an Administrator named by the US. The CPA named an Interim
Iragi Governing Council. On 30 June 2004, the occupation of Traq ended and
the CPA ceased to exist. As of that date, Iraq reasserted its full sovereignty
and an Interim Government of fraq assumed full responsibility for governing
Iraq (see paragraphs 1 and 2 of UN Security Council resolution 1546 (2004)).
In accordance with Security Council resolution 1546, however, a multinational
force, composed primarily of US and UK military forces, remains in Iraq at
the request of the Iraqi Government.

7. On 13 December 2003, Mr. Saddam Hussein was captured in Tikrit by
military forces of the United States, then the occupying power in Irag, and was
taken into custody at an undisclosed location. From that date until the time of
submission of the communication, his only contact with his defence team was
on 16 December 2004 with one of his attorneys, under supervision of at least
two United States military guards who were present during this interview. The
source states that despite repeated requests before and after this interview, the
lawyers of the defence committee were denied the possibility to hold other
meetings with their client.

8. The source alleges that Mr. Saddam Hussein was initially detained as a
prisoner of war wider the terms of the Third Geneva Convention Relative to
the Protection of Prisoners of War. However, the United States Government
has since then claimed that he is no longer a prisoner of war but a prisoner of
the Iraqi Government. The source adds that, despite this claim by the United
States Government, Saddam Hussein remains under the complete control of
the United States Government.
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9. On 10 December 2003, the Iraqi Governing Council established the Iraqi
Special Tribunal. According to Article 1 (b) of its Statute, “[t]he Tribunal shall
have jurisdiction over any Iraqi national or resident of Iraq accused of the
crimes listed in Articles 11 to 14 below, committed since July 17, 1968 and up
until and including May 1, 2003, in the territory of the Republic of Iraq or
elsewhere, including crimes committed in connection with Irag’s wars against”
the Islamic Republic of Iran and the State of Kuwait.” The crimes listed in
Articles 11 to 14 of the Statute are genocide, crimes against humanity, war
crimes, and violations of certain Iraqi laws listed in Article 14. On 11 October
2005, the President of Traq signed a new statute and new rules of procedure of
the court, which rename it Supreme Iraqi Criminal Tribunal (which is the term
used hereinafter).

10. According to information publicly available, Mr. Saddam Hussein
appeared before the Supreme Iragi Criminal Tribunal for his first hearing
(arraignment) on 1 July 2004. The hearing took place in a Secret location and
the defendant was not assisted by counsel, the investigating judge confined
himself to ascertaining the identity of the accused. In addition, Mr. Saddam
Hussein was informed of seven charges brought against him. Because he was
not assisted by legal counsel, he refused to sign the record of proceedings.

11. The source further submits that Mr. Saddam Hussein’s status should be
covered by the Third Geneva Convention Relative o the Protection of
Prisoners of War, since he was captured because of his participation in an
armed conflict. However, he is being denied such protection by the United
States Government as occupying power and custodian authority, and the Iraqi
authorities have brought charges against him before the Supreme Iragi
Criminal Tribunal, [page 2] Therefore, the source is of the opinion that legal
responsibility for Ms arbitrary detention attaches to both Iraq and the United
States of America.

12. The source alleges that the detention of Mr. Saddam Hussein is arbitrary
because he has not been charged in a timely manner, has not been granted the
full privileges of a prisoner of war (for example, to be allowed to
communicate with his family without undue delays or to receive documents
pertaining to his legal representation), has been forced to prepare his trial in
conditions of complete isolation from the outside world, detained at a secret
location, severely restricted in the contact with legal counsel (although the
charges raised against him must be of the most serious nature to fall within the
mandate of the Supreme Iraqi Criminal Tribunal). The source concludes that
the non-observance of international norms relating to fzir trial is so serious as
to render his pre-trial detention, as well as any detention upon conviction,
arbitrary. Furthermore, the source alleges that Mr. Saddam Hussein has been
denied the right to challenge the legality of his detention. Finally, the source
expresses doubts as to whether a fair trial can at all take place under the

-88-



Case 1:07-cv-00297-PLF Document 1-4  Filed 02/09/2007 Page 14 of 57

current security situation in Iraq, before a special tribunal that lacks the
independence and impartiality needed.

13. In its reply to the communication, dated 2 May 2005, the Government of
Iraq states that Saddam Hussein is awaiting trial, and that it is premature to
discuss matters relating to his right to prepare his defence and to a fair hearing.
As to his place of detention, it is kept secret in order to protect him. The
Government further reports that Saddam Hussein was allowed to meet one of
his lawyers on 27 April 2005, that this meeting had lasted six hours, and that
the lawyer was able to freely interview Saddam Hussein in the presence of an
officer.

14. In its reply to the communication, the Government of the United States
underlines that, as also noted by the source, Saddam Hussein is in physical
custody of the Multinational Forces in [raq (MNF-I) pursuant to arrangements
between MNF-T and the Iraqi Ministry of Justice, but is being held under the
legal authority of an Iraqi court. The Government of the United States
therefore considers that the Government of Fraq is best placed to clarify the
Iegal basis of the detention of Saddam Hussein.

15. In replying to the statement by the Government of the United States, the
source argues that as the State actually detaining Saddam Hussein, the United
States is responsible for respect of his right to security of person, a
responsibility it cannot disclaim on the basis of the argument that Saddam
Hussein is kept in custody on behalf of the Government of Iraq or of the
argument that he is not detained on US territory.

16. As to the reply of the Iraqi Government, the source asserts that the Iraqi
Government confirms the accuracy of all its allegations. The source argues
that Saddam Hussein’s rights to counsel, to prepare his defence, and to a fair
hearing have been violated (as of mid-August 2005) for more than 20 months,
It adds that a single meeting between counsel and defendant in the presence of
a United States military officer clearly does not fulfill the requirements of the
right to be assisted by counsel, Finally, the source argues that the violation of
Saddam TTussein’s rights is exacerbated by the repeated attacks against the
house of his defence counsel, as well as by his humiliation through the
circulation of pictures showing him in partial undress, and by the Government
allowing physical attacks against him while in custody. [page 3]

17. To be able to spell out the law applicable to the different issues raised by
the source and identify the Government(s) responsible under international law
for the legality of the detention and the eventual violation of the rights of Mr.
Saddam Hussein, if any, the Working Group considers necessary to highlight
the particularity of the circumstances of the case before it.
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18. The Working Group would like to stress that Mr. Saddam Hussein was the
President of the Republic when armed forces of the United States and the
United Kingdom of Great Britain and Northern Ireland invaded Iraq on 20
March. On 1 May 2003, the Security Council in its resolution 1483 admitted
that the United States and the United Kingdom of Great Britain had assumed
the authority, responsibility and applicable obligations under international law
in the territory of Iraq. On 13 December 2003, Saddam Hussein was captured
in Tikrit by US military forces. Later, the occupying forces constituted the
CPA as the Coalition Provisional Authority under the control of an envoy
named by the Government of the United States. On 30 June 2004, the
occupation ended and the full sovereignty of Iraq was restored through the
Interim Government of Iraq. In accordance with Security Council

resolution 1546 of & June 2004, however, a multinational force (MNF-I),
composed primarily of United States of America and United Kingdom military
forces, remained in Iraq at the request of the Iraqi Government. At some point
before the restoration of sovereignty to Iraq, Mr. Saddam Hussein and other -
members of the former Iraqi’ regime were “formally” or “de jure ” transferred
by the CPA to Iraqi custody.

19. According to some developments publicly reported in the case under
consideration, on 1 July 2005, Saddam Hussein and 11 other members of the
former Baathist leadership appeared before the Supreme Iraqi Criminal
Tribunal’s chief investigating judge. The defendants were reportedly informed
of the charges against them and questioned by the investigating judge. The
defendants did not have legal counsel present, and no full public transcript of
the proceedings exists.

20. On 19 October 2005, the trial before the Supreme Iragi Criminal Tribunal

- against Saddam Hussein and seven co-defendants in the Dujail case opened.
At the hearing, defense counsel and some of the defendants raised three
challenges: the lack of adequate time given to the defense to study the final
dossier and prepare its case; the lack of sufficient access to the accused by
defense counsel; and concerns regarding the court’s legitimacy and
competence. The court granted an adjournment of the trial until 28 November
2005. At the time of drafting this Opinion (30 November 2005) another
adjournment had been granted to 5 December 2005.

21. On 20 October 2005, the day following the opening hearing, Mr. Sadoum
al-Janabi, counsel of one of Saddam Hussein’s co-defendants, was abducted
from his office by armed men. He was subsequently found dead with two
bullet wounds to the head. On 8 November 2003, in a drive-by shooting in
Baghdad, gunmen killed Mr. Adel Muhammad al-Zubaidi, who represented
another defendant in the Dijail trial, and injured a further defense lawyer, Mr.
Thamer al-Khuzaie.
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22. The source alleges that Mr. Saddam Hussein was initially detained as a
prisoner of war, but has not been granted the full privileges of a prisoner of
war under the terms of the Third Geneva Convention Relative to the
Protection of Prisoners of War of 12 August 1949, In their replies, neither the
US Government nor the Iraqi Government provided information on this
allegation. It is however well known that from the early days of the conflict in
Iraq, the US [page 4] Government recognized that the Geneva Conventions
applied comprehensively to individuals captured in the conflict in Iraq. The
US Government also gave assurances that it intended to comply with article 5
of the Third Geneva Convention by treating all belligerents captured in Iraq as
prisoners of war unless and until a competent tribunal determines that they
were not entitled to POW status.'

23. The position of the Working Group is that although the invading coalition
stated that the major combat operations finished on 1 May 2003, the total
occupation still continued until 30 June 2004. Therefore as Saddam Hussein’s
detention took place in the context of an international armed conflict resulting
in the invasion of Iraq by the American Government’s forces and the armed
coalition, his status 1s protected by the Third Geneva Convention at least until
30 June 2004,

24. consequently, and in accordance with paragraph 16 of its methods of work
and 14 of its revised methods of work,” the Working Group will not assess the
lawfulness of Mr. Saddam’s detention for the period taking place between 13
December 2003 and 30 June 2004, as it occurred during an ongoing
international armed conflict and the United States Government recognized that
the Geneva conventions applied to individuals captured in the conflict in Iraq.

23. According to the fifth paragraph of Article 119 of the Third Geneva
Convention it is permissible that prisoners of war against whom penal
proceedings are pending may be detained until the close of such proceedings.
The Working Group is also not in a position to assess the conformity to the
applicable provisions of international humanitarian law (Arts, 12, 1 18 and 1
19 of the Third Geneva Convention to which the US and Iraq are parties) of
the procedure under which Mr. Saddam Hussein was transferred by the CPA
to the Interim Government of Iraq. It is, however, not disputed that, while de
Jute transferred, Mr. Saddam remains de facto in US custody. The United
States Government, in its reply to the Working Group, recognises that “the
detainee is under the custody of the "Multinational Force Iraq” according to
an agreement reached with the Minister of Iragi Justice although he is under
the authority of an Iraqi court”.

26. The Working Group concludes that until 1 July 2004 Saddam 1-lussein

was detained under the sole responsibility of the Coalition members as
occupying powers or, to be more precise, under the responsibility of the US
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Government. Since then, and as the Iraqi criminal Tribunal is a court of the
sovereign State of Iraq, the pre-trial detention of a person charged before the
Tribunal is within the responsibility of Iraq. In light of the fact that Saddam
Hussein is in the physical custody of the US authorities, any possible
conclusion as to the arbitrary nature of his deprivation of liberty may involve
the international responsibility of the US Government.

27. As of the period of detention subsequent to 30 June 2004, Saddam Hussein
appeared before the Supreme Iragi Criminal Tribunal for his first hearing on 1
July 2004. The hearing took place in a secret location and the defendant was
not assisted by counsel, In addition, Mr. Saddam Hussein was informed of the
charges brought against him. Because he was not assisted by legal [page 5]
counsel, he refused to sign the record of proceedings. Therefore, whatever the
status under which he was detained prior to the 1 July 2004, he subsequently
became a defendant in a criminal procedure, entitled to the protection of the
International Covenant on Civil and Political Rights. Both the US and Iraq
have ratified the JICCPR and therefore articles 9(3) and 14 ICCPR are
applicable to his detention.

28, Although neither the Iraqi Government nor the US Government have
provided detailed answers to the allegations concerning the characteristics of
the process and the violations affecting the right of the defence, as invoked by
the source, the Working Group had access to, and gathered information
regarding the Supreme Iraqi Criminal Tribunal and its rules of procedure,

29. This tribunal was established by the Iraqi Governing Council on 10
December 2003, and in the first days of August 2004 the Interim Iraqi
Assembly modified the statute that was regulating it. The Working Group does
not know the criteria under which the Iraqi Government has nominated the
judges who form this tribunal. However, the alleged withdrawal or substitution
of several judges is a matter of concern. The atmosphere surrounding the
preparation of the trial, which can negatively affect the independence and
impartiality of the Tribunal — or at least give the impression that the tribunal
lacks the requisite independence and impartiality—, is also a matter of concern
to the Working Group. The murder of defence lawyers, the threatening
behaviour of the crowd against some of the accused, motivated by past wrongs
suffered in the previous regime, might exert an undue pressure on the tribunal.
More specifically, the fact that capital punislhment was recently re-established
and that no appeal is allowed against conviction and sentence, which is in
complete disregard of Article 14 paragraph 5 of the International Covenant on
Civil and Political Rights, may cast a shadow over the requisite fairness of the
process.

30. In his annual report (2005) to the UN General Assembly, Leandro
Despouy, the Special Rapporteur on the independence of judges and lawyers,
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raised his own concems about the judicial proceedings taking place before the
“Iraqi Special Tribunal”. He stated that: “Despite the commitment and
personal efforts of the judges and the cooperation provided by several
countries in setting up the tribunal, he is concerned that the pressure weighing
on the judges and the prevailing insecurity in Irag may undermine its
independence. Moreover, the tribunal itself has its deficiencies, some of which
can be traced back to the manner in which it was set up, and in particular to
the restriction of its jurisdiction to specific people and a specific time frame,
i.e., the tribunal may only try Iraqi citizens for acts committed prior to F* May
2003, when the occupation began. The tribunal 's power to impose the death
penalty demonstrates the extent to which it contravenes international human
rights standards, Because it was established during an occupation and was
financed primarily by the United States, its legitimacy has been widely
questioned, with the result that its credibility has been tarnished. The Special
Rapporteur urges the Iragi authorities to follow the example set by other
countries with deficient judicial systems by asking the United Nations to sef up
an independent tribunal which complies with international human rights
standards3.”

31. The Working Group shares these concerns. It is also concerned about the
criminal proceedings in Saddam Hussein’s case, notably the right to counsel.
Apparently Saddam can only See (¥150/321) page 15. [page 6] meet his
defence counsel in the presence of US officials; it is not clear whether he can
meet them often enough to have the significant exchange necessary for such a
complicated case, On 19 October 2005, at the hearing, defense counsel and
some of the defendants raised three challenges: the lack of adequate time
given to the defense to study the final dossier and prepare its case; the lack of
suffictent access to the accused by defense counsel; and concerns regarding
the court’s legitimacy and competence. The Working Group was also made
aware that there are discrepancies between the old Iraqi criminal procedure
code and the rules of procedure of the SICT on important points, and it is not
clear which law prevails.

32. Since procedural flaws amounting to the violation of the right to a fair trial
may, in principle, be redressed during the subsequent stages of the criminal
proceedings, the Working Group would find premature to take a position now
on this point. The Working Group is fully aware that the ongoing judicial
procedure in Iraq is aimed to bringing to justice the highest- ranking leaders of
the past Iraqi regime of Saddam Hussein, including himself, for the most
serious crimes they allegedly committed against the Iraqi people and some
neighboring nations. The crimes for which they are prosecuted comprise, but
are not limited to genocide, crimes against humanity and war crimes,

33. As one of the mechanisms of the United Nations Commission on Human
Rights, the Working Group is deeply committed to the principle that any
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violation of human rights, whether committed by politicians or others, must be
inquired into and redressed, if necessary by putting the perpetrators to justice.
Yet, any procedure aiming to put right gross human rights violation ,as such
welcomed by the Working Group, shall scrupulously respect the rules and
standards elaborated and accepted by the international community to respect
the rights of any person charged of a ¢riminal offence. The violation of the
rights of the person charged may easily backfire. This is particularly true in the
instant case; any lack of respect for the rights of the leaders of the former
regime in the criminal proceedings against them may undermine the credibility
of the Justice system of the newly emerging democratic Iraqg.

34. The Working Group believes that under the circumstances the proper way
to ensure that the detention of Saddam Hussein does not amount to arbitrary
deprivation of liberty would be to ensure that his trial is conducted by an
independent and impartial tribunal in strict conformity with international
human rights standards.

35. On the basis of what precedes, the Opinion of the Working Group is that

a) It will not take a position on the alleged arbitrariness of the deprivation of
liberty of Mr. Saddam Hussein during the period of international armed
conflict;

b) The Working Group will follow the development of the process and will
request more information from both concerned Governments and from the
source. In the meantime and referring to paragraph 17(c) of its methods of
work, it decides to keep the case pending until further information is received.

Adopted on 30 November 2005.

Notes:

1. Statement made in April 2003 see ¢ g. “Briefing on Geneva Convention,
EPW and war crimes.” 7 April 2003, available at:
<www.defenselink mil/transcripts/2003104072003_t407genv.htmi>.

2. “The Working Group will not deal with situations of international armed
conflict in so far as they are covered by the Geneva Conventions of 12 August
1949 and their Additional Protocols, particularly when the International
Committee of the Red Cross (ICRC) has competence”.
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Annex B
Excerpt from the 2005 Report of the UN Special Rapporteur on the
Independence of Judges and Lawyers

United Nations Doc. No. A/60/321

General Assembly

Distr.: General

31 August 2005

English

Original: Spanish

Sixtieth session

Item 73 (b) of the provisional agenda*

Human rights questions: human rights questions including alternative
approaches for improving the effective enjoyment of human rights and
fundamental freedoms Civil and political rights, including the questions of
independence of the judiciary, administration of justice, impunity
Note by the Secretary-General

The Secretary-General has the honour to transmit to the members of the
General Assembly the report of the Special Rapporteur of the Commission on
Human Rights on the independence of judges and lawyers, Leandro Despouy,
submitted in accordance with Commission resolution 2005/33 of 19 April
2005.
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... [Page 15] ...
VII. The Iraqi Special Tribunal

42. At the time of writing (August 2005), the Special Rapporteur is concerned
about the judicial proceedings taking place before the Iraqi Special Tribunal.
Despite the commitment and personal efforts of the judges and the cooperation
provided by several countries in setting up the Tribunal, he is concerned that
the pressure weighing on the judges and the prevailing insecurity in fraq may
undermine its independence. Moreover, the Tribunal itself has certain
deficiencies, some of which can be traced back to the manner in which it was
set up and, in particular, to the restriction of its jurisdiction to specific people
and a specific time frame; i.e., the Tribunal may only try Iraqi citizens for acts
committed prior to 1 May 2003, when the occupation began. The Tribunal’s
power to impose the death penalty demonstrates the extent to which it
contravenes international human rights standards. Because it was established
during an occupation and was financed primarily by the United States, its
legitimacy has been widely questioned, with the result that its credibility has
been tarnished.

43. The Special Rapporteur urges the Iraqi authorities to follow the example
set by their countries with deficient judicial systems by asking the United
Nations to set up an independent tribunal which complies with international
human rights standards.

IX. Conclusions and recommendations

... [page 17]

51. The Special Rapporteur points out that the Iraqi Special Tribunal has
certain deficiencies and that its legitimacy has been rightfully criticized, with
the result that its credibility has been called into question. He is alarmed that it
is empowered to impose the death penalty, that its jurisdiction is restricted to
specific persons and a specific time frame, and that it otherwise violates
international human rights standards. He hopes that the Iraqi authorities will
adopt relevant measures to ensure that the barbaric crimes committed in Iraq
will be prosecuted by independent and impartial tribunals, in strict compliance
with international human rights standards, as other countries in similar
circumstances, such as Sierra Leone, have done with the active cooperation of
the international community. As mentioned earlier, mankind has admirably
demonstrated that it is possible to overcome legal or material constraints at the
national level, combat impunity and dispense justice, on the basis of different
international precedents.
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Amnex C
Excerpt from the 2006 Report of the UN Special Rapporteur on the
Independence of Judges and Lawyers

UNITED NATIONS

Economic and Social Council

Distr.: GENERAL

UN Doc. No. E/CN.4/2006/52

23 January 2006

ENGLISH

Original: SPANISH

COMMISSION ON HUMAN RIGHTS

Sixty-second session

Item 11 (d} of the provisional agenda

CIVIL AND POLITICAL RIGHTS, INCLUDING THE QUESTIONS
OF INDEPENDENCE OF THE JUDICIARY, ADMINISTRATION,
OF JUSTICE, IMPUNITY

Report of the Special Rapporteur on the independence of judges and lawyers,
Leandro Despouy
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... [Page 17] ....

V. IRAQI SPECIAL TRIBUNAL

56. This has been the subject of analysis and special concern for the Special
Rapporteur since 10 December 2003 when the Statute of the Iraqi Special
Tribunal (IST) was adopted and throughout its development. Already in his
reports to the Commission and the General Assembly in 2005, he had the
opportunity to express his reservations regarding the legitimacy of the
tribunal, its limited competence in terms of people and time25 and the breach
of international human rights principles and standards to which it gives rise.
But beyond these serious objections of a legal nature, to which should be
added the possibility that the death penalty might be applied, the Special
Rapporteur has observed the terrible conditions in which the trial has been
taking place and in particular the climate of insecurity in the country, which in
turn has affected its development.

57. The level of violence is such that one of the judges and another five
candidates for the post have been assassinated. The same fate was met by one
of the defence lawyers of Saddam Hussein on the day after the trial began; on
& November 2005 another defence lawyer was murdered and in the course of
the same attack a third one was wounded. Pressure has grown for the trial to
be removed from Iraq. The protests of non-Traqi lawyers have increased, and
they maintain they are not allowed enough time to put forward their pleas. All
this led at [page 18] the beginning of December 2005 to the temporary
suspension of the trial, to the withdrawal and return of the defence team, to the
absence of the main person accused and to the possibility that the trial might
be continued behind closed doors.

58. Although it is generally agreed that Saddam Hussein should be tried for
the atrocities committed, what is needed is an institution which has the
material capacity to do so, which respects international human rights standards
and which offers the necessary security guarantees, and this is obviously not
the case at present. The experience of the various international tribunals
established by the United Nations shows that there are alternatives to the IST,
even within the Organization, since the trial of the former dictator and his
collaborators can offer a valuable model for combating impunity, provided
that the rules of due process are respected and that the community at large
understands that it is a real act of justice and not the verdict of the victors over
the vanguished.
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... [page 21] ...

77. The notorious shortcomings apparent in the trial of Saddam Hussein and
his main collaborators and the climate of insecurity in which the trial is being
conducted make it advisable to transfer the trial to an international tribunal

with United Nations cooperation.
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Annex D
28 November 2005
Submission Requesting Security Arrangements be put in Place

SECURITY REQUIREMENTS FOR IRAQI DEFENSE COUNSEL

Iraqi defense counsel and their families are living in great danger. They
have no protection. They receive death threats frequently. Two of those who
appeared in Court on October 18, 2005 have been executed, courageous
colleagues Sadoun al-Janabi and Adel al-Zubadi. Several Iraqi T.V. stations
regularly broadcast that defense counsel are criminals for representing the
accused, fanning the flames of hatred. The identities of some of the defense
counsel are known to forces that seek to execute them. The identities of all
will become known as the trial proceeds.

By serving as defense counsel they and their families are placed in
grave danger. Levels of violence in Iraq continue to grow. Attacks,
kidnappings and executions of Sunni men by armed forces, some apparently
controlled by the Interior Ministry and other parts of the government, are
committing summary executions. Defense counsel are prime targets.

It does not appear that the risk of assassination for defense counsel will
decrease anytime soon and will linger for years even after peace and
reconciliation among Iragi people, for which defense counsel work and pray is
achieved.

As a consequence, all defense counsel have decided that their families
will be safe only if they leave Iraq for the foreseeable future. This decision is
reached with great sorrow because they love their country, and their children
and grand children will grow up strangers to Iraq.

But defense counsel will not desert their clients. The security
requirements they require are as follows:

1. Family Relocation: The immediate relocation of their entire families
to include parents, wives, children, grand children and minor, elderly, or
handicapped relatives for whom they presently provide care. They seek
relocation in an Arab State. All believe Qatar would provide the best security.
Arrangements should be made immediately. Dwellings for each family
acceptable to them should be found and the families relocated as soon as
possible. All persons relocated should be granted political asylum in the state
where they relocate and their rights and the rights of offspring born to them to
remain in the country to which they are relocated must be equal to citizens of
that country.

Funds for the transportation and support of the families should be
provided. These must be agreed upon and adjusted periodically to changes in
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the cost of living where they reside, and right to such funds must be inviolable,
unless and until they become self sufficient from their own labors.

Any property the families own in Iraq and must leave behind must be
protected until sold.

Defense counsel must be provided funds to travel to visit their families
wherever there is time to do so until they are able to safely join them after the
conclusion of all trials in which they participate.

Funds for family living expenses in Iraq until families are relocated
shall be provided.

2. Immediate Protection for all defense counsel: Defense counsel shall
be immediately provided funds for the full time employment of ten trained
guards for himself and his family until the family has been safely relocated
outside Iraq. Guards shall be authorized to possess machine guns, automatic
rifles, and pistols and such other weapons as are needed to defend the family
and counsel. Top quality body armor shall be provided. All passes necessary
for travel by counsel and family, from both fraqi and United States authorities,
shall be provided, including passes to use roads including single lane roads
exclusively for U.S. military and VIPs wherever such roads are available to
the Airport, Court, between office, home, court, the international zone, and
elsewhere, and passes for expedited passage through all checkpoints. Family
members and defense counsel shall receive personal 1.D. passes for
checkpoints and military assistance.

3. Emergency Telephone Access for U.S. Military Protection: Defense
counsel and senior family members shall be provided emergency telephone
equipment and access to the U.S. military to call for military protection
whenever threatened, attacked, traveling in dangerous zones, or otherwise
necessary.

4. Funding for Defense Counsel Expenses of Living and Working;
Defense counsel shall be provided funds for his living expenses paid regularly,

during the continuation of the trial sufficient to cover all expenses related to
his presence in Iraq to serve as defense counsel.

5. Witness Protection and Relocation: Funds for locating, interviewing,
transporting, protecting, living expenses and relocating and providing new
identities to witnesses for the defense shall be provided by the U.S. in a timely
manner.

6. Protection, and funds for Investigators and Experts: Protection and
funding for defense investigators and experts to meet the all efforts in
preparing and presenting the defense shall be provided by the U.S. in a timely
basis.
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Annex E
19 September 2005
Letter to the UN Secretary-General

The Honorable Kofi Annan
Secretary General of the United Nations

Re:  Urgent Request for the Immediate Investigation
by the United Nations of the Kidnapping and
Murder
of Sadoum al-Janabi

Dear Mr. Secretary-General,

A United Nations investigation of the kidnapping and murder in
Baghdad on October 20, 2005 of Sadoun al-Janabi, defense attorney for Awad
Hamed ai-Bander, the day after the televised exposure of defense attorneys for
eight leaders of the former government of Iraq, including President Saddam
Hussein, is an urgent necessity.

Investigations by the interim government of Iraq and the United States
will have no credibility. Leaders of both governments have repeatedly
expressed hostility toward the accused persons and both governments have
resorted to criminal violence against supporters of the former government of
Iraq.

The New York Times reported Saturday, October 22, 2005 in a first
page story:

“Eyewitnesses quoted on Friday on the television station Al
Arabiya said that Mr. Janabi’s abductors, dressed in suits and tics,
identified themselves as officials of the Interior Ministry, which has
faced accusations in recent months that it has harbored Shiite death
squads that hunt down members of the Sunni Arab community with
links to Mr. Hussein’s years in power.” N.Y. Times, October 22, 2005,
atp. 10.

Mr. Janabi, a Sunni, was reported to be a personal friend of President
Hussein. He spoke out repeatedly during the hearing on October 19, once

accusing the prosecutor of making a “political speech.”

President Bush failed to answer a letter from our committee dated June
15, 2005 in which we addressed the necessity of “...immediate, full and secure

-102 -



Case 1:07-cv-00297-PLF Document 1-4  Filed 02/09/2007 Page 28 of 57

access to President Saddam Hussein for defense counsel and their assistants
and investigators” and security measures to enable them “to perform their
work safely” without interference in preparing and presenting the defense
case.

Previously President Bush, Secretary Rumsfeld and the Commanding
Generals of U.S. Forces in Iraq had consistently rejected all requests to consult
with prisoners, including former Deputy Prime Minister Tariq Aziz beginning
in May 2003, and later with President Saddam Hussein beginning in
December 2004, keeping Saddam Hussein in complete isolation for more than
a year with only one limited contact thereafter with individuals who were
chosen or approved by the U.S.

As the first day of proceedings began, President Bush announced that
he is “confident” that President Saddam Hussein will get a fair trial. See
London Herald Sun, October 19, 2005. _

He earlier described Saddam Hussein as “the guy who tried to kill my dad.”

The truth about the kidnapping and murder of Mr. Janabi is critically
important to the future of Iraq, peace in the Middle East and beyond and “to
reaffirm faith in fundamental human rights, in the dignity and worth of the
human person, in the equal rights of men and women and of nations large and
small.”

The failure of the U.S. and Iraq to provide protection to the defense
and access to the defendants requires the transfer of any trials to a legal
international forum if there is to be fairness in appearance and fact.

Respectfully submitted,
Ahmed Ben Bella, former President of Algeria
Tun Dr. Mahathir Mohamad, former Prime Minister of Malaysia

Roland Dumas, former Foreign Minister of France
Ramsey Clark, former Attorney General of the United States
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Anmnex F
29 January 2006
Repeated Request for Security

Att. The Presiding Judge of the Tribunal which we do not recognize its legality.
Submitted by Mr. Kaleel al-Dolami

On behalf of the Defense Committee, we would like to state before this
Tribunal and for the world the following arguments of our challenge:

We are committed to defend our clients and we will never abandon them.

We cannot continue the proceedings before this tribunal until security for the
lawyers and their families is provided in an affirmative manner. Also all the
essential conditions for a fair trial should be provided.

Since it’s creation, this tribunal could not meet the standards of an independent,
impartial and legal court of law:

Mr. Rizgar Amin has resigned and he declared that interference of the political
authority and other parties in the work of the tribunal has led him to resign.
Although Judge Saeed Hammashi has been a part of this illegal court since it
was established, he was recently removed under the pretext of Debaathification.
Judge Raouf Rasheed Abdul-Rahman has been appointed as a presiding judge
and a session on Jan. 24" 2006 was determined. After days of traveling from
many Arab and foreign states, we had to wait for more than seven hours. A
clerk of the tribunal came to us with two packs of paper in his hand, they were
the submissions that we have submitted to the tribunal on Dec.21, 2005. The
documents were divided into two parts. The clerk handed the first part to us
saying that we can publish it in any of the political papers, or that we may read
it before a political conference. He kept the second part with him saying that
they will respond to it. We were astonished at such an act, and asked the clerk
repeatedly whether he was sure that the presiding judge had said this and he
said:” Yes”. We said to him:” you can either review them as they were
presented or reject them totally by a reasoned decision issued by your court”.
Could the court be dysfunctional, feeble and unable to deal with the case before
it? We are not astonished for this state of affairs because the tribunal is a
creation of the occupying power and not the Iragi people.

Is it reasonable for the president of the U.S.A. to interfere in the proceedings of
the court by proclaiming, “That the court is on the track and that the butcher
will have the punishment he deserves”. Bush violated one of the principles of
justice, which is provided for in the constitution of the U.S. and all
constitutions of the states of the world, i.e.the presumption of innocence. The
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question is: “how does Bush know that H. E. President Saddam has been found
guilty of the false allegations attributed to him?”” We hope that Bush will
refrain in the future from forcing his electoral problems and political purposes
and aims on this illegal trial. Besides, is there any law that permits this
unjustified interference?

Mr. Rizgar Amin, the former president of the trial panel, was accused of being
too slow and too lenient with the defendants. Later, Raed Juhi, the investigative
Jjudge, stated that the trial would end within two months. Everyone knows that
an investigation judge is not entitled to make any public statements or to act as
a spokesperson for the tribunal. Such statements violate his responsibilities. By
doing so, he has deprived our clients from their right to defend themselves as
provided for in local and international laws.

The tribunal is indecisive in making decisions in important issues such as the
legality of the tribunal, the protection of the defense lawyers and their families
and making decisions on the various submissions that were submitted before it,
including the legal request to establish an investigation in torturing our clients.
The detainees and the prisoners of war were tortured physically. While physical
torture discontinued, psychological torture continued. Investigations were
conducted based on avowed enmity of some judges against our clients. Such
investigations are defected so we demand that all previous investigations be
deemed as null and void, and that judges who have a vowed enmity with our
clients should not conduct such investigations in the future. We have demanded
also, that all the letters and information that were exchanged between the
American investigators, the FBI and other elated parties should be revealed.
The tribunal has not responded to our requests about torturing our clients.

That we, and the Iraqi people should be informed about the details of the
investigation that the appointed government and its establishments have
promised to conduct about the terrorist criminals and killers who have executed
our colleagues: martyr Saadoun Al-Janabi and martyr Adel Al-Zubaidi. The
reasons for the delay in revealing the results of such investigations should also
be made public.

The tribunal continues to refuse to respond to the Defense’ requests to enable
the defense team to meet their clients according to time schedules that suit the
defense rather than the detaining power. This serves the right of the defense
lawyers to meet their clients in any time. This right should not be subject to the
unpredictable mood of the detaining power or any other party.

The Defense Committee for the Iraqi President
Saddam Hussein
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Anmnex G
19 February 2006
Decision of President of the IST
[English translation of Arabic original]

Decision of 19 February 2006 Concemning Judge Abdel Rahman

Applicant/lawyer Kaleel Dolami, President of the Defense Committee in the
Dujail Case.

Lawyer Kaleel Dolami has submitted argument to disqualify the Presiding
Judge of the First Trial Panel on 15 February 2006.

The Presiding Judge Raouf Rasheed Abdel Rahman replied that he has no bias
against the defendant Saddam Hussein or against any other defendant in the
Dujail case, and that impartiality and justice are his guiding principles

Upen review and consideration, it has been found that article 95/1 of the Code
of Civil Procedure, law no. 83 of 1969, provides that a disqualification request
must be made before entering onto the merits of the case, otherwise it shall be
dismissed...

As the applicant has made his request after the merits stage of the case has
been reached, it is decided that his request shall be dismissed and the applicant
shouid be fined an amount of one thousand Iraqi Dinars in accordance with
article 96/4 of the said law.

This decision has been made in agreement as for the subject and by majority
on 19 February 2006.

The President of the Court
[Signed]
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Annex H
6 April 2006
Decision of Appeals body of the IST
[English translation of Arabic original]

Decision of 3 April 2006 Concerning Presiding Judge of the First Trial Panel

The Appellate Chamber of the Iraqi High Criminal Court on 3 April 2006, The
session was presided over by the President and two other judges in the name
of the people and makes the following decision:

Applicant/lawyer Kaleel Dolami, President of the Defense Committee for the
defendant Saddam Hussein al-Majeed.

Lawyer Kaleel Dolami submitted a request to disqualify the Presiding Judge
of the First Trial Panel Judge Raouf Rasheed Abdel Rahman pursuant to
article 96/2 of the Code of Civil Procedure and Rules number 7 and 8 of the
Rules of Procedure on the grounds hat the Presiding Judge, during the session
of 15 March 2006 addressed his client by saying that he is accused of killing
innocent persons in the Dujail case and that he was the cause of the injustice
inflicted upon the Iraqi people because of the oil coupons. The judge also
threatened to have any defense lawyer who breached the law handcuffed.

Judge Raouf Rasheed Abdul Rahman replied that the statements attributed to
him do not constitute a biased opinion.

Upon review and consideration it has been found that the statements included
in the disqualification request do not reflect a pre-mature opinion in
accordance with article 3/93 of the Code of Civil Procedure. This request is
dismissed and the applicant shall be fined two thousand Iraqi Dinar in
accordance with article 96(4) of the Code of Civil Procedure. The decision is
made by agreement on 3 April 2006.

The President of the Court
[Signed]
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Annpex [
26 March 2006
Affidavit by Jordanian Lawyer of Statements of Bias Against President
Made By IST-Appointed Lawyer Who Made Closing Statement for Defense
[English translation of Arabic original]

An AFFIDAVIT

Subject: Statement of Lawyer Mazin Abdul Hameed Jabbar,
one of the lawyer's appoinied by the lragi Higher Crimminal Court

i, the undersigned, testify that the information given.in this
affidavit is correet and was given under oath.

Pruring repeated meetings with the above mentionexd lawyer, he
stated without equivocation that the "defendants in this case do
not deserve being tried, and that they should be left in the streets
for people to directly take their revenge om them. This because
death penalty is a rather mild sentence when com pared to the
crimes they committed against the Iragi people’.

Showing his contempt for the President (i.e H.E.Saddam
Hussein) and the other co-defendants, the said lawyer added that
he feels ashamed because those people have governed his
country for more than thirty vears. He accused them of
committing crinyes, of ignorance an absurd ity .

He deplored the existence of Defense lawyeis of our choice for
the defendants saying that the reason beliind the lawyers
decision to defend those peaple is "that vou had earned
millions". He said also that "the amounts that have been paid
tor the Court, to prepare for the trials and to train the Judges,
should have been spent on the people who suffered injustice and
on the victims of the regime. The trials during the days of the
past regime were artificial and very quick. Now, they should be
treated equally™, . )

I informed Captain Mike McCoay of the {(RCLO) about the
statements of the said appointed fawyer during the session of
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March 15" 2006. 1 toid Captain McCoy that such a person
should no fonger remain in the Defense Office of the Court.
Captain MeCoy supported my view and asked the appoinled
tawyer whether | have said the tuth. He replied:" ves, but ! did
not speak about my client”.

L give this affidavit to the best of my knowledge and memory.

Lawyer
Tssarm Ghazzawi
o N
.«-«”ww“"m AYM_ =t

On this day the 26" of March 2006
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Annex J
2005
Arte France and KS Visions DVD
[English language]

Available as a separate item.
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Annex K
Final Decision of the UN Working Group on Arbitrary Detention
OPINION No. 46/2005 (Iraq and United States of America)
Communication addressed to the Governments on 9 March 2005,

Concerning: Mr. Saddam Hussein Al-Tikriti

Both States are Parties to the International Covenant on Civil and Political
Rights

1. The Working Group on Arbitrary Detention was established by resolution
1991/42 of the Commission on Human Rights. The mandate of the Working
Group was clarified and extended by resolution /997/50 and confirmed by
resolution 2003/31. Acting in accordance with its methods of work, the
Working Group forwarded the above-mentioned communication to the
Governments of Iraq and the United States of America.

2. The Working Group conveys its appreciation to both Governments for
having submitted information with regard to this communication.

3. The Working Group regards deprivation of liberty as arbitrary in the
following cases:

1. When it manifestly cannot be justified on any legal basis (such as continued
detention after the sentence has been served or despite an applicable amnesty
act) (Category I);

IT. When the deprivation of liberty is the result of a judgement or sentence for
the exercise of the rights and freedoms proclaimed in articles 7, 13, 14, 18,
19,20 and 21 of the Universal Declaration of Human Rights and also, in
respect of States parties, by articles 12. 18, 19, 21, 22, 25, 26 and 27 of the
International Covenant on Civil and Political Rights (Category II);

III. When the complete or partial non-observance of the relevant international
standards set forth in the Universal Declaration of Human Rights and in the
relevant international instruments accepted by the States concerned relating to
the right to a fair trial is of such gravity as to confer on the deprivation of
liberty, of whatever kind, an arbitrary character (Category III);
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4. In the light of the allegations made the Working Group welcomes the
cooperation of the Govermnents of Iraq and of the United States of America.
The Working Group transmitted the replies provided by the two Governments
to the source and received its comments.

5. According to the information received from the source, Mr. Saddam
Hussein Al-Tikriti, born on 28 April 1937, of Iraqgi nationality, is the former
President of Iragq.

6, According to information publicly available, on 20 March 2003 military
forces belonging primarily to the United States of America (“US”) and the
United Kingdom of Great Britain and Northern Ireland (“UK”) began the
invasion of Irag. On 9 April 2003, Baghdad was formally secured by US
forces and the fraqi regime headed by President Saddam Hussein was declared
to have ended, On 1 May 2003 the President of the United States announced
the end of major combat operations in the Iraq war, As recognized in UN
Security Council resolution 1483 (2003), around this date the US and the UK
“assumed the specific authorities, responsibilities, and obligations under
applicable international law _as occupying powers under unified command”.
The Coalition forces established a Coalition Provisional Authority (CPA)
under an Administrator named by the US. The CPA named an Interim Iraqi
Governing Council. On 30 June 2004. the occupation of Iraq ended and the
CPA ceased to exist. As of that date, Iraq reasserted its full sovereignty and an
Interim Government of Iraq assumed full responsibility for governing Iraq (see
paragraphs 1 and 2 of UN Security Council resolution 1546 (2004)). In
accordance with Security Council resolution 1546. however, a multinational
force, composed primarily oftUS and UK military forces, remains in Iraq at the
request of the Iragi Government.

7. On 13 December 2003, Mr. Saddam Hussein was captured in Tikrit by
military forces of the United States, then th occupying power in Traq, and was
taken into custody at an undisclosed location. From that date until the time of
submission of the communication, his only contact with his defence team was
on 16 December 2004 with one of his attorneys, under supervision of at least
two United States military guards who Were present during this interview. The
source states that despite repeated requests before and after this interview, the
lawyers of the defence committee Were denied the possibility to hold other
meetings with their client.

8. The source alleges that Mr. Saddam Hussein was initially detained as a
prisoner of war wider the terms of the Third Geneva Convention Relative to
the Protection of Prisoners of War. However, the United States Government
has Since then claimed that he is no longer a prisoner of war but a prisoner of
the Iraqi Government. The source adds that, despite this claim by the United
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States Government, Saddam Hussein remains under the complete control of
the United States Government.

9. On 10 December 2003, the Iraqi Governing Council established the Iraqi
Special Tribunal. According to Article 1 (b) of its Statute, “[t]he Tribunal shall
have jurisdiction over any Iraqi national or resident of Iraq accused of the
crimes listed in Articles 1 1 to 14 below, committed since July 17, 1968 and
up until and including May 1, 2003, in the territory of the Republic of Iraq or
elsewhere, including crimes committed in connection with Iraq’s wars against
the Islamic Republic of Iran and the State of Kuwait.” The crimes listed in
Articles 11 to 14 of the Statute are genocide, crimes against humanity, war
crimes, and violations of certain Iraqi laws listed in Article 14, On 11 October
2005, the President of Irag signed a new statute and new rules of procedure of
the court, which rename it Supreme Iraqi Criminal Tribunal (Which is the
term used hereinafter).

10. According to information publicly available, Mr, Saddam Hussein
appeared before the Supreme Iraqi Criminal Tribunal for his first hearing
(arraignment) on 1 July 2004. The hearing took place in a Secret location and
the defendant was not assisted by counsel, the investigating judge confined
himself to ascertaining the identity of the accused. In addition, Mr. Saddam
Hussein was informed of seven charges brought against him. Because he was
not assisted by legal counsel, he refused to sign the record of proceedings.

11. The source further submits that Mr. Saddens Hussein’s status should be
covered by the Third Geneva Convention Relative to the Protection of
Prisoners of War, Since he was captured because Of his participation in an
armed conflict. However, he is being denied such protection by the United
States Government as occupying power and custodian authority, and the Iraqi
anthorities have brought charges against him before the Supreme Iraqi
Criminal Tribunal,

Therefore, the source is of the opinion that legal responsibility for Ms arbitrary
detention attaches to both Iraq and the United States of America.

12. The source alleges that the detention of Mr. Saddam Hussein is arbitrary
because he has not been charged in a timely manner, has not been granted the
full privileges of a prisoner of war (for example, to be allowed to
communicate with his family without undue delays or to receive documents
pertaining to his legal representation), has been forced to prepare his trlal in
conditions of complete isolation from the outside world, detained at a secret
location, severely restricted in the contact with legal counsel (although the
charges raised against him must be of the most serious nature to fall within the
mandate of the Supreme Iraqi Criminal Tribunal). The source concludes that
the non-observance of international norms relating to fair trial is so serious as
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to render his pre-trial detention, as well as any detention upon conviction,
arbitrary. Furthermore, the source alleges that Mr. Saddam Hussein has been
denied the right to challenge the legality of his detention. Finally, the source
expresses doubts as to whether a fair trial can at all take place under the
current security situation in Iraq, before a special tribunal that Iacks the
independence and impartiality needed.

13. In its reply to the communication, dated 2 May 2005, the Government of
Iraq states that Saddam Hussein is awaiting trial, and that it is premature to
discuss matters relating to his right to prepare his defence and to a fair hearing.
As 1o his place of detention, it is kept secret in order to protect him. The
Govemnment further reports that Saddam Hussein was allowed to meet one of
his lawyers on 27 April 2005, that this meeting had lasted six hours, and that
the lawyer was able to freely interview Saddam Hussein in the presence of an
officer.

14. In its reply to the communication, the Government of the United States
underlines that, as also noted by the source, Saddam Hussein is in physical
custody of the Multinational Forces -Iraq (MNF-I) pursuant to arrangements
between MNF-I and the Iraqi Ministry of Justice, but is being held under the
legal authority of an Iraqi court. The Government of the United States
therefore considers that the Government of Iraq is best placed to clarify the
legal basis of the detention of Saddam Hussein.

15. In replying to the statement by the Government of the United States, the
source argues that as the State actually detaining Saddam Hussein, the United
States is responsible for respect of his right to security of person, a
responsibility it cannot disclaim on the basis of the argument that Saddam
Hussein is kept in custody on behalf of the Government of Iraq or of the
argument that he is not detained on US territory.

16, As to the reply of the Iragi Government, the source asserts that the Iraqi
Government confirms the accuracy of all its allegations. The source argues
that Saddam Hussein’s rights to counsel, to prepare his defence, and to a fair
hearing have been violated (as of mid-August 2005) for more than 20 months,
It adds that a single meeting between counsel and defendant in the presence of
a United States military officer clearly does not fulfil the requirements of the
right to be assisted by counsel, Finally, the source argues that the violation of
Saddam Hussein’s rights is exacerbated by the repeated attacks against the
house of his defence counsel, as well as by his humiliation through the
circulation of pictures showing him in partial undress, and by the Government
allowing physical attacks against him while in custody.
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17. To be able to spell out the law applicable to the different issues raised by
the source and identify the Government(s) responsible under international law
for the legality of the detention and the eventual violation of the rights of Mr.
Saddam Hussein, if any, the Working Group considers necessary to highlight
the particularity of the circumstances of the case before it.

18. The Working Group would like to stress that Mr. Saddam Hussein was the
President of the Republic when armed forces of the United States and the
United Kingdom of Great Britain and Northern Ireland invaded Iraq on 20
March. On 1 May 2003, the Security Council in its resolution 1483 admitted
that the United States and the United Kingdom of Great Britain had assumed
the authority, responsibility and applicable obligations under international law
in the territory of Iraq. On 13 December 2003, Saddam Hussein was captured
in Tikrit by US military forces, Later, the occupying forces constituted the
CPA4 as the Coalition Provisional Authority under the control of an envoy
named by the Government of the United States. On 30 June 2004, the
occupation ended and the full sovereignty of Iraq was restored through the
Interim Government of Iraq. In accordance with Security Council

resolution /546 of § June 2004, however, a multinational force (MINF-I),
composed primarily of United States of America and United Kingdom military
forces, remained in Iraq at the request of the Iraqi Government. At some point
before the restoration of sovereignty to Iraq, Mr. Saddam Hussein and other
members of the former Iraqi’ regime were “formally” or “de jure” transferred
by the CPA to Iraqi custody.

19. According to some developments publicly reported in the case under
consideration, on 1 July 2005, Saddam Hussein and 11 other members of the
former Baathist leadership appeared before the Supreme Iraqi Criminal
Tribunal’s chief investigating judge. The defendants were reportedly informed
of the charges against them and questioned by the investigating judge. The
defendants did not have legal counsel present, and no full public transcript of
the proceedings exists.

20. On 19 October 2003, the trial before the Supreme Iraqi Criminal Tribunal
against Saddam IHussein and seven co-defendants in the Dujail case opened.
At the hearing, defense counsel and some of the defendants raised three
challenges: the lack of adequate time given to the defense to study the final
dossier and prepare its case; the lack of sufficient access to the accused by
defense counsel; and concerns regarding the court’s legitimacy and
competence. The court granted an adjournment of the trial until 28 November
-2005. At the time of drafting this Opinion (30 November 2005) another
adjournment had been granted to 5 December 2005.

21, On 20 October 2005, the day following the opening hearing, Mr. Sadoum
al-Janabi, counsel of one of Saddam Hussein’s co-defendants, was abducted

-115-



Case 1:.07-cv-00297-PLF Document 1-4  Filed 02/09/2007 Page 41 of 57

from his office by armed men. He was subsequently found dead with two
builet wounds to the head. On 8 November 2005, in a drive-by shooting in
Baghdad, gunmen killed Mr. Adel Muhammad al-Zubaidi, who represented
another defendant in the Dwjail trial, and injured a further defense lawyer, Mr.
Thamer al-Khuzaie.

22. The source alleges that Mr. Saddam Hussein was initially detained as a
prisoner of war, but has not been granted the full privileges of a prisoner of
war under the terms of the Third Geneva Convention Relative to the
Protection of Prisoners of War of 12 August 1949, In their replies, neither the
US Government nor the Iraqi Government provided information on this
allegation. It is however well known that from the early days of the conflict in
Iraq, the US Government recognized that the Geneva Conventions applied
comprehensively to individuals captured in the conflict in Iraq. The US
Government also gave assurances that it intended to comply with article 5 of
the Third Geneva Convention by treating all belligerents captured in Iraq as
prisoners of war unless and until a competent tribunal determines that they
were not entitled to POW status.'

23. The position of the Working Group is that although the invading coalition
stated that the major combat operations finished on 1 May 2003, the total
occupation still continued until 30 June 2004. Therefore as Saddam Hussein’s
detention took place in the context of an international armed conflict resulting
in the invasion of Iraq by the American Government’s forces and the armed
coalition, his status is protected by the Third Geneva Convention at least until
30 June 2004.

24, consequently, and in accordance with paragraph 16 of its methods of work
and 14 of its revised methods of work,” the Working Group will not assess the
lawfulness of Mr. Saddam’s detention for the period taking place between 13
December 2003 and 30 June 2004, as it occurred during an ongoing
international armed conflict and the United States Government recognized that
the Geneva conventions applied to individuals captured in the conflict in Traq.

25. According to the fifth paragraph of Article 119 of the Third Geneva
Convention it is permissible that prisoners of war against whom penal
proceedings are pending may be detained until the close of such proceedings.
The Working Group is also not in a position to assess the conformity to the
applicable provisions of international humanitarian law (Arts. 12, 1 18 and 1
19 of the Third Geneva Convention to which the US and Iraq are parties) of
the procedure under which Mr. Saddam Hussein was transferred by the CPA
to the Interim Government of Iraq. It is, however, not disputed that, while de
Jute transferred, Mr, Saddam remains de facto in US custody. The United
States Government, in its reply to the Working Group, recognises that “the
detainee is under the custody of the “Multinational Force Iraq’ according to
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an agreement reached with the Minister of Iraqi Justice although he is under
the authority of an Iragi court”,

26. The Working Group concludes that until 1 July 2004 Saddam 1-lussein
was detained under the sole responsibility of the Coalition members as
occupying powers or, to be more precise, under the responsibility of the US
Government. Since then, and as the Iraqi criminal Tribunal is a court of the
sovereign State of Iraq, the pre-trial detention of a person charged before the
Tribunal is within the responsibility of Iraq. In light of the fact that Saddam
Hussein is in the physical custody of the US authorities, any possible
conclusion as to the arbitrary nature of his deprivation of liberty may invoive
the international responsibility of the US Government.

27. As of the period of detention subsequent to 30 June 2004, Saddam Hussein
appeared before the Supreme Iraqi Criminal Tribunal for his first hearing on 1
July 2004. The hearing took place in a secret location and the defendant was
not assisted by counsel, In addition, Mr. Saddam Hussein was informed of the
charges brought against him. Because he was not assisted by legal counsel, he
refused to sign the record of proceedings. Therefore, whatever the status under
which he was detained prior to the 1 July 2004, he subsequently became a
defendant in a criminal procedure, entitled to the protection of the
International Covenant on Civil and Political Rights. Both the US and Traq
have ratified the ICCPR and therefore articles 9(3) and 14 ICCPR are
applicable to his detention.

28. Although neither the Iragi Government nor the US Government have
provided detailed answers to the allegations concerning the characteristics of
the process and the violations affecting the right of the defence, as invoked by
the source, the Working Group had access to, and gathered information
regarding the Supreme Iraqi Criminal Tribunal and its rules of procedure.

29. This tribunal was established by the Iragi Governing Council on 10
December 2003, and in the first days of August 2004 the Interim Iragi
Assembly modified the statute that was regulating it. The Working Group does
not know the criteria under which the Iragi Government has nominated the
judges who form this tribunal. However, the alleged withdrawal or substitution
of several judges is a matter of concern. The atmosphere surrounding the
preparation of the trial, which can negatively affect the independence and
impartiality of the Tribunal — or at least give the impression that the tribunal
lacks the requisite independence and impartiality—-, is also a matter of concem
to the Working Group. The murder of defence lawyers, the threatening
behaviour of the crowd against some of the accused, motivated by past wrongs
suffered in the previous regime, might exert an undue pressure on the tribunal.
More specifically, the fact that capital punishment was recently re-established
and that no appeal is allowed against conviction and sentence, which is in
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complete disregard of Article 14 paragraph 5 of the International Covenant on
Civil and Political Rights, may cast a shadow over the requisite fairness of the
process.

30. In his annual report (2005) to the UN General Assembly, Leandro Despuy,
the Special Rapporteur on the independence of judges and lawyers, raised his
own concelils about the judicial proceedings taking place before the “Iraqi
Special Tribunal”. He stated that: “Despite the commitment and personal
efforts of the judges and the cooperation provided by several countries in
setting up the tribunal, he is concerned that the pressure weighing on the
Jjudges and the prevailing insecurity in Irag may undermine its independence.
Moreover, the tribunal itself has its deficiencies, some of which can be traced
back to the manner in which it was set up, and in particular to the resiriction
of its jurisdiction to specific people and a specific time frame; i.e., the tribunal
may only try Iraqi citizens for acts committed prior to ¥’ May 2003, when the
occupation began. The tribunal ‘s power to impose the death penalty
demonstrates the extent to which it contravenes international human rights
standards, Because it was established during an occupation and was financed
primarily by the United States, its legitimacy has been widely questioned, with
the result that its credibility has been tarnished. The Special Rapporteur urges
the Iraqi authorities to follow the example set by other countries with deficient
Judicial systems by asking the United Nations to set up an independent
tribunal which complies with international human vights standards3.”

31. The Working Group shares these concerns, It is also concerned about the
criminal proceedings in Saddam Hussein’s case, notably the right to counsel.
Apparently Saddam can only meet his defence counsel in the presence of US
officials; it is not clear whether he can meet them often enough to have the
significant exchange necessary for such a complicated case, On 19 October
2005, at the hearing, defense counsel and some of the defendants raised three
challenges: the lack of adequate time given to the defense to study the final
dossier and prepare its case; the lack of sufficient access to the accused by
defense counsel; and concerns regarding the court’s legitimacy and
competence, The Working Group was also made aware that there are
discrepancies between the old Iraqi criminal procedure code and the rules of
procedure of the SICT on important points, and it is not clear which law
prevails,

32. Since procedural flaws amounting to the violation of the right to a fair trial
may, in principle, be redressed during the subsequent stages of the criminal
proceedings, the Working Group would find premature to take a position now
on this point. The Working Group is fully aware that the ongoing judicial
procedure in Iraq is aimed to bringing to justice the highest- ranking leaders of
the past Iragi regime of Saddam Hussein, including himself, for the most
serious crimes they allegedly committed against the Iraqi people and some
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neighboring nations. The crimes for which they are prosecuted comprise, but
are not limited to genocide, crimes against humanity and war crimes.

33. As one of the mechanisms of the United Nations Commission on Human
Rights, the Working Group is deeply committed to the principle that any
violation of human rights, whether committed by politicians or others, must be
inquired into and redressed, if necessary by putting the perpetrators to justice.
Yet, any procedure aiming to put right gross human rights violation ,as such
welcomed by the Working Group, shall scrupulously respect the rules and
standards elaborated and accepted by the international community to respect
the rights of any person charged of a criminal offence. The violation of the
rights of the person charged may easily backfire. This is particularly true in the
instant case; any lack of respect for the rights of the leaders of the former
regime in the criminal proceedings against them may undermine the credibility
of the Justice system of the newly emerging democratic Iraq.

34. The Working Group believes that under the circumstances the proper way
to ensure that the detention of Saddam Hussein does not amount to arbitrary
deprivation of liberty would be to ensure that his trial is conducted by an
independent and impartial tribunal in strict conformity with international
human rights standards.

35. On the basis of what precedes, the Opinion of the Working Group is that

a) It will not take a position on the alleged arbitrariness of the deprivation of
liberty of Mr. Saddam Hussein during the period of international armed
conflict;

b) The Working Group will follow the development of the process and will
request more information from both concerned Governments and from the
source. In the meantime and referring to paragraph 17(c) of its methods of
work, it decides to keep the case pending until further information is received.

Adopted on 30 November 2005.
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