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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DENISE M. CLARK,

Plaintiff,
V. Civil Action No. 07-470 (JDB)
FEDER SEMO & BARD, P.C., et al.,

Defendants.

MEMORANDUM OPINION

Plaintiff Denise Clark brings this action pursuant to the Employee Retirdnoame
Security Act of 1974 ("ERISA"), alleging that defendants improperly ddmeec significant
portion of heretirement benefitsDefendants are the law firm Feder, Semo & Bard ("Feder
Semo'or "thefirm") (Clark's former employerthe Feder Seo Retirement Plan and Trust
("Plan"), and two former trustees of the Plan, Joseph Semo and Howard Bard. The Court
conducted a six-day bench trial beginning on April 23, 2012, on plaintiff's three remaining
claims in the case.

Clark worked at Feder Semo for almost ten ybafsre moving on to other employment
in 2002. Shevas distributed retirement benefits aftee firm unexpectedly went out of business
toward the end of 2005. However, when Feder Semo went out of business, it had insufficient
funds to pay out all benefits due under calculationstiid by the terms of the Planurhp sum
distributions under the Plan's terms couldlbeerminedn two ways, andPlan participants were
entitled toreceive benefits the amount of whichever determination was larger. One of the two

amounts was definite amount of monethat grew as Plan participants accrued a percentage of
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their annual compensation in benefits and earned interest on the account balanceipiatsyec
including Clark, wereegularlynotified of this amount. The othesasbased on aalculation
involving a floating interest ratgvhich wastiedto the return on 3@ear TreasuriesWhen the
Plan went out of business, this rate was especially low, resulting in besgflildions — and
Plan liabilities— that were especially highBut the Plan had insufficient funds to péaese
benefits,soeach Plan recipient received a pro rata share drtfmint due Hence, although
Clark ultimately received more money than the fixed amount that had been quoted to her, she
receivedonly about 53% ofhefull amount due under the secaralculation. Sheclaimsboth
that the Plan's actuarial assumptions wereasonable givethe terms of the Plaand that she
was inadequately informed of the risk of lad$er benefits Furthermore, Clark contends that
under either calculation her account balance was credited with a smaller perceh&ganoiual
compensation than she was entitledeiceive

Clark's three claims accordingly involve the administration of the Hiast, she
contends that she was improperly grouped for the purpose of determinexgchent balance
and that Semo and Bard violated their fiduciary duties in failing to correcrtioiswhen Clark
made a formal appeabecond, she contends thia¢ firm violated ERISA's disclosure
requirements by failing to disclose thek of loss if the Plan terminated with insufficient funds
andthe Plan's lack of insurante protect participants in that contingencihird, she contends
that Feder Semo and Semo and Bard, as Plan fiducifaiied, to use a reasonable actuarial
assumption for ir@reston the Plan's assets, causihg Plan to be underfunded.

After careful consideration of the evideratdrial, the parties’ memoranda, the applicable
law, and the entire record herein, and for the reasons set forth in mokeéndisia findings of

fact and conclusions of lathat follow, the Court will enter judgment for the defendants on each



of Clark's remaining three claimdVith respect to the improper grouping claim, the Court
concludes that the decision Semo and BardenwedClark's appeatas reasonable. With respect
to ERISA's disclosure requirements, the Court finds that Clark was not harmey faylare to
disclose theisk of loss aPlantermination and the Plan's lack of insurance. Wit respect to
the interest rate assumption, the Court finds that the defendants did not breadatiuttianyf
duties to maintain the Plan on a sound actuarial basis.
|. Case History

This case has alreadpne through several iterations in this Co@tark'samended
complaint was filed on May 28, 2008 [Docket Entry 28]. On December 17, 2007, the Court
dismissed some of Clark's claims but denied defendants' motion to dismiss on theagema

claims. Clark v. Feder Semo & Bard, P.C., 527 F. Supp. 2d 112, 118-19 (D.D.Q. 206Gtk

I"). On March 22, 2012, the Court granted summary judgment for defendants on all but

plaintiff's improper grouping claimClark v. Feder Semo & Bard, P.C., 697 F. Supp. 2d 24

(D.D.C. 2010) (Clark 1I"). However, @ Septembet3, 2010, the Court issued its decision on

reconsideration, which vacated the partial grant of summary judgrvdsutk v. Feder Semo &

Bard, P.C., 736 F. Supp. 2d 222, 225 (D.D.C. 2010fk 111"). After this decisionthe Court

ordered Clark to file a statement precisely detailing the nature of her reghelaims so that
both the Court and the parties woblave a concrete grasp of hetiates evolvingallegations
SeeOrder of Sep 30, 2010 [Docket Entry 85]. @lark'sStatement Detailing Nature of Claims
[Docket Entry #87]"Pl.'s Statement;)sheasserted five theories of recover®n September 7,
2011, the Court granted summary judgment for defendants on twcsettaens. Clark v.

Feder Semo & Bard, P.C., 808 F. Supp. 2d 219 (D.D.C.)Z0Clark IV"). Specifically, the

Court concluded that Clark could not bring an "aniiback” claimbecausélarks' benefitsvere



not reduced by an amendment to the Pldnat 22629. The Court also concluded that Clark
could not bring a claim against Semo &atdfor permitting distribubns to the firm's founder
andhis wifein 2002 and 2005Seeid. at 232-34.The cas¢henproceeded to trial on the three
remaining claims.

[l. Findings of Fact

The Court conducted a bench trial over a six-day period beginning on April 23, 2012.
Based on the record established at trial, the Court makes the following findilags. athe
Court will first introduce the individuals involved in this case and then explain the evoditi
the firm and the Plan. Next, the Court will describe Clark's treatment undelatmencluding
the decision made lihe firm upon her appeal of the amount of her distributibime Court will
then explain how, in relevant part, the Plan was funded, including the actuarial asawhpti
interest that is thbasis of one of Clark's claims. The Court will tliexscribe the expert
testimony heard at trial about the interest rate assumption. Finally, the Couetreilthe
evidence heard about the Plan's summary plan description.

a. Individuals Involved with the Firm and the Plan

Gerald Fedefounded the Feder Semo law firm, then known as "Feder & Assocfdtes,"
the mid1970s. Feder Tr. 8:2% The Plan was founded in thed-1980s. Feder Tr. 9:14-16,
29:11-16. Feder was the original sponsor and fiduciary of the Plan. Feder Tr. 1T.1THEP:
Plan was initially drafted to be primarily to the benefit of Feder and his hofetta, who was

also employed by the firmTr. 839:12-21 (Anspach)l'he Federsetired from the firm on

! The Feder Semo firm had several different eponymous names during @atkés there. The firm was known as
"Feder & Associates, P.C.." prior to its merger with Semo's firdP08. Pl.'s Ex. 6 at PO671. After the merger, the
firm was called "Feder & Semo, P.Cld. at PO675. In 2000, the firm's name was changed to "Feder, Semo, Clark
and Bard, P.C." Pl's Ex. 7 at PO717. The firm became "Feder, Semo dné® EBaf in ®02. Pl.'s Ex. 8 at P0728.
21n general, the Court will refer to the trial transcript with the designatiof 4fd the page number, followed by

the witness' name in parentheses where appropriate. The Court algedhtitd evidence the transcriptfeéder's
deposition in its entiretySeeTr. 19:1:8. The Court will refer to the Feder transcript with the designakedér

Tr."



December 31, 2001, but continued to receive a percentage of the firm's rioresaree time
thereafter Feder Tr. 13:6-9, 15:12-19.

Denise Clarks an attorney witan L.L.M. degree and employee benefits certification
from Georgetown University Law Center. Tr. 29:10{Clark). Shepractices in the "employee
benefits" area of law, among other related ar&eeTr. 29:20-30:3, 39:18-40:(Clark). Clark
was hired in 1993 to work at the Feder Semo law firm, then known as "Fe&k0&iates,

P.C.," by Gerald FederTr. 30:6-15Clark). After becoming a non-equity partner in 19€Tark
became an equity partner in the firm as a Class A Sharehol@d@00. $eTr. 31:5-35:9
(Clark), Pl.'s Ex. 7. In 2001, she became managing partner of the firm. Tr. 36:26=8¢18.
Clark resigned from the firnm mid-2002to become the general counséthe Hotel Employees
and Restaurant Employees International Union Welfare and Pension Furd¥..20-38:11,
117:21-118:11Clark).

Howard Bard is an attorney who began working for the firm roughly contemporéneous
with Clark in 1993. Tr. 30:18-2(Clark). Bard practices in the employee benefits area of the
law. Tr. 313:1-14 (Bard)He became aon-equity partner ithe firm in1997 and &lass A
Shareholder in 2000 when Clark did. Tr. 3BE7 (Clark); Tr.319:6-10(Bard), Pl.'s Ex. 7.He
became the managing partner wi@ark left the firm in 2002 and remained in that position until
the firm terminatedn 2005-2006. Tr. 313:124 (Bard). It is fair to say that, with one notable
exception described below, Bard and Clark were treated equivalently in relesaedsr duing
their timetogetherat Feder Semo.

JoseplSemais an attorney with substantial experience in the employee benefits field
dating to the midl970s. Tr. 472:25-475:15 (Semo). His own firm merged with Feder &

Associates iduly 1998. Pl.'sEx. 6; Tr. 31:19-32:14 (Clark); Tr. 478:15-17 (SemAgcording



to the terms of the mergenemorialized in a "Bsiness Combination Agreement” ("BCA"),
Semo became a Class A Shareholddtreder Semat that time SeePl.'s Ex. 6.

Robert Landau is an attorney who was an employee of Feder Semo until appelyximat
January2000. Tr. 428:1-21 (Landau). Landau appears to have been treated roughly equivalently
with Bard and Clark while at the firm, but left the firm befdooecoming an equity partner.

Mark Nielsenis an attorney who was also an employee of Feder Semo until the firm's
dissolution in 2005. Tr. 801:3-802:5 (Nielsetje hadsubstantial experience with ERIS#or
to joining Feder Semancluding an L.L.M. in labor andmploymentaw with a specialty in
employee benefits law and subsequeotk as an investigator at the Department of Labor on
ERISA compliance. Tr. 801:2-17 (Nielsen). Nielsen was involved with Semo and Bard's
resolution of Clark's appeal of her distribution of benefits from the FBaeTr. 803:20-805:12
(Nielsen).

William Anspach, an attornewas the Plan'sutside counsdtom the drafting of its
restatement in the early 199@stil the Plan's terminationTr. 838:4-839:14 (Anspach).
Anspach has significamixperiencen the employee benefits area of law. Fee831:5-836:1
(Anspach).

Dennis Reddington was the firm's enrolled actuary from the tmildte 1990s until the
Plan's termination. Tr. 602:13-16 (ReddingtoHg has actuarial experience dafito
approximately 1989. Tr. 599:20-601:11 (Reddington).

b. TheFirm

TheBCA thatmerged Fede& Associates with Semao's firestablished @"Executive

Committee" for the management of the fir@eePl.'s Ex. 6 at PO672. Since the BCA indicated

that "[tjhe members of the Executive Committee shall consist of the Class A Diraahypf'sthe



original members of thexecutivecommitteeafter the mergewereapparently only Feder and
Semo. Bard and Qllabecame members upoadoming equity partners in 2000. At the time of
the firm's dissolutionthe executivecommitteeappears to have consistedly of Bard and Semo.
Seeid.; Pl.'s Ex. 7.At trial, members of the firm referred to the executive conamias the
"board of directors," although others in addition to Bard and Semo appeareticipgia in
"board" meetings without it being clear to all participants who was and was nan@ vot
member SeeTr. 314:8-315:11, 404:134 (Bard); Tr.813:10-13Nielsen).

The most significantelevantevent regarding the firm, at least for present purposes, was
its dissolution in 2005. On July 21, 2005, Semo was informed by the general counsel of the
Union Labor Life Insurance Compa(uLLICO"), the firm's largest client, that the firm would
be losing the account. Tr. 488:17-489:19 (Semo). The loss of the firm's biggest client was
apparently quite unexpected. Tr. 488:25-489:5 (Semtipr first contemplating trying to
downsize, the firm eventually decided to shut its doors. Tr. 490:18-25 (Sssea@tsdr. 49:9-

16, 119:7-120:12Clark); Pl.'s Ex. 44.The firmessentially ceased operations by the end of
2005. SeeTr. 815:5-25 (Nielsen).
c. ThePlan

The Plan was established @watober 1, 1993, and the terms of the Plan were amended
several timethereafter._SeBl.'s Exs. 1-3.Thefirm was the Plan's "plan administrator." Pl.'s
Ex. 18 2.25; Pl.'s Ex. 3 § 2.30; Tr. 500:23-25 (Semo). The firm administered the Plan through
its executive committee and its staff. Tr. 50T:(Semo). The Plan also contained the following
statement about Plan fiduciaries:

Standard of Conduct. Each Fiduciary of the Plan shall discharge his duties

hereunder solely in the interest of the participants and their Benefi@addsr

the exclusive purpose of providing benefits to Participants and their Benefciari
and defraying reasonable expenses of administering the Plan. Each Fiduciary




shall act with the care, skill, prudence and diligence under the circumstarices tha
a prudent man, acting in a like capacity and familiar with such matters, wauld us
in conducting an enterprise of like chasmcind with like aims, in accordance

with the documents and instruments governing this Plan, insofar as such
documents and instruments are consistent with this standard.

Exs.1& 3 §11.1.

i. BenefitsUnder the Original Plan

The calculatiorof retiremenbenefitsfor a participating employeender the Plan véa
multi-step processThis process did not change under the various iterations of theTPlan.
Plan was a "cash balance" or "defined benefit" plan. Pl.'s Ex. 1 8 1.5. Under such aplan, ea
paticipant has a "hypotheticaor "theoretical") accourttalance.ld.; see alsdr. 180:24-
181:22 (Poulin). The hypothetical account balasaeatedy the makingach yeaof
hypothetical contributions to the accotmytthe firm as well as interestdjustments SeePl.'s
Ex.181.5Tr. 182:14-15 (Poulin). The amount of tyearlycontribution made to each
employee's hypothetical account varied under the iterations of the Plan, but¢hddzas
remained the same from the outset: contributioasewletermined by multiplying the amount of
each participating employee's compensation in the "plan year" by a cenegmiage SeePl.'s
Ex. 1 8 2.3; Pl.'s Ex. 2 at PO063; Pl.'s Ex. 3 § Diferent employees received hypothetical
contributions in amounts that varied not only according to salary, but also how they were
"classified" under the Plan. That is, the hypothetical contribdtioeach employee was based
on multiplyingthatemployee's salary by a percentage that depema&chich "group'{or
"class")that employedell into under the Plan's terms. Under the original iteration of the Plan,
there were three such groups. The Plan provided:

For any Plan Year commencing on or after October 1, 1993, the actuarially

equivalent single sum value of the portion of a Participant's Accrued Benefit

attributable to the current Year of Service [is] determined by multipkyauip
Participant's Compensation for the Plan Year by the following product:



(A) For Participants in Class A, . . . 45% of such iegant's

Compensation . . .;

(B) For Patrticipants in Class B, . . . 20% of such Participant's

Compensation . . .; and

(C) For Participants in Class C, . . . 8% of such Participant's Compensation
Pl's Ex. 1 § 2.3(b). Ae original iteration oftte Plan defined the groups as follow€lass A
shall include all Participants who are shareholders of the Employer, Clasdl Bislude all
Participants who are classified as officers and not members of Class AlagsdCGhall include
all Participams who are not Shareholders of the Employer or officers.” Pl.'s Ex. 1 § Gri(a).
addition to employer contributions made to the hypothetical account each ydgmpdtiectical
account balance would also increaseh yeaby an interest percentage, dsfined in the Plan.
Seeid.

The next step in determining the retirement benei t a participating employee sva
"accumulatinf) the hypothetical balance based on the age of the empbylee time of the
distribution of benefitsSeePl.'s Ex. 96 1 7; Pl.'s Ex. 1 8 5.1(a). Under the terms of the Plan, the
hypothetical account balanesuld beaccumulated (or "projected"”) a7&o interest rateintil
the time when the employee would reach the age of 65 (normal retirement ag§1:8¥182:1
(Poulin). In other words, one would tatkee employes'age at termination, determihew
much timewould elapse until that employe&eould turn 65, and compound (or "accumulaie”
"project”) the account balance at a certain interest rate for that amount of time. Next, the
guantity would bdurtheraccumulated, again at7ds interest rateto the employee's expected
date of death, as provided for in mortality tabl€geTr. 189:2-14 (Poulin) As an expert

indicated at trial, the concept being effectuasetthat this amount is the amouhat would be

necessary tprovide the beneficiary with an annufty the rest of their life from retirement at



age 65.SeeTr. 183:12-15 (Poulin}. The Plan referred to this amount the hypothetical
account balance accumulated from current age to expected date ofdeathhe "Accrued
Benefit." SeePl.'s Ex. 1 § 5.1(d). The Accrued Benefit is an important quantibecause the
amount of the retirement benefit actually received by the employee is calcubetethé
Accrued Benefit. The benefit actually receivday the participanthowever, depended on how
the employee opted to receite

ThePlan afforded partipantstwo options for receiving their benefit3he optionthat
the Plan referred to as the "Normal Retirement Benefit" wasauity, payable from age 65 to
the participant's deatlSeePl.'s Ex. 1 § 5.1; Tr. 183:6-15 (Poulims a factual mattenobody
seems to have taken this option. The other option was to receivéirtimeat benefit as a lump
sumfollowing termination from the firm The Plan defined how a lump sum would be
calculated and contained certain rules albdhgn the lump sum could Ibeceivedoy
"terminated participants

With respect to timing, under the original iteration of the Plan, if the terminated
participant's accrued benefit was less than or equal to $15,000, the participantamuédthe
lump sum as soon as administratively feasible following the end of the plam yetaich
employment was terminated. Pl.'s Ex. 1 § 8t@& terminated participant's accrued benefit

exceeded $15,000, the participant could not receive the lump sum until five years aftet tiie

$"Annuity" is actually something of a misnomer, since the "annuity"twde paid as monthlybenefit. SeeTr.
183:1215 (Poulin); Pl.'s Ex. 71.

* The Court previously concluded that "the term 'accrued benefit' as usedaintibutback rule [29 U.S.C. §
1054(g)(1)] encompasses a lump sum payment when a plan participaséstto receive her benefits inttfam."
Clark 11, 736 F. Supp. 2d at 230. The phrase "Accrued Benefit" was used sligfateclify at trial to refer only to
the hypothetical account balance. The Court will employ that nomereckaoe without intending any impact on
the validity of its previous antiutback ruling.

-10-



the plan year in which employment was terminatet> As explained below, these rules were
amended over the time period at issue here.

Theamount of thdump sum that a participant would receive was the larger of two
quantities Tr. 184:11-185:1 (Poul)nTr. 604:15-22 (Reddington)Thefirst amountwas the
"present value" of the Accrued Benefit calculated using the Plan assumptidrad is; tising the
7% interest rate. This amount woulddrpialto thehypothetical account balance at termination
— the account balandeeforeaccumulation SeeTr. 604:15-22 (Reddingtonpl.'s Ex. 71°
The seconcamount was the "present value" of the Accrued Benefit calculsiad the sazalled
"GATT rates." SeeTr. 189:15-190:1-2 (Poulin); Tr. 604:15-605:25 (Reddingtseg alsd’l.'s
Ex. 2 at PO062The GATTinterestrate is a "moving average of the-§@ar Treasury rate." Tr.
743:445 (Altman);see alsdr. 185:2-15 (Poulip Pl.'s Exs 24, 25 at D766.

One of the two possible amounts for the lump summ @kulated using a variable
interest rate; henc&e lump sum actually due Rlanparticipants could vary from the
hypothetical account balante different degrees over tim&he lower the interest rate used in a
present value calculation, the larger the present value will be, since money racéneddture
will be less discounted. Thuthe lower the GATT rate, the greatke lump sum distribution
would be in excess of the hypothetical account balaites disparity is known as the "whipsaw
effect.” Tr. 204:22-205:13 (Poulin); Tr. 605:12-606:5 (Reddingtdd@causehe whipsaw
effect is based on taking the present value of benefits that would be receiged&t theeffect
will be more significanfor younger participantsSeeTr. 282:8-10 (Poulin) Quite importantly,

as it turned out, the GATT rateas substantially lower thaf®o during the tine period at issue in

® The Plan had other rules, not relevant here, for the distribution of mwdlessums.SeePl.'s Ex. 1 § 8.6.

® Since the Accrued Benefit was itself calculated using the Plan assumptithvas is, by accumulatingith 7%
interest— taking its present value using the Plan assumptions would result ingimabhypothetical account
balance.SeeTr. 605:1921 (Reddington) ("When you're going from the hypothetical account to thétyaand
then back to the lump suat the plan rates, you wind up back where you started because you'rthesagie
interest and mortality factors.").

-11-



this caseand many of the Plan participants were significantly younger thatiétce the lump
sum due tananyparticipants was substantially larger than thgpothetical account balarse
SeeTr. 285:8-12 (Poulin).

ii. Revisions to Plan

The first revision to the Plahat is relevant to this caseasthe "Third Amendment,”
executedctoberl, 1998, a few months after Semo joined the firm. Pl.'s Ex. 2 at POUB4.
Third Amendment redefined the grouping of employees and created an addittumabgr
follows:

Class A: All Participants who are Class A Shareholders of thelayer and

who were born prior to January 1, 1950.

Class B: All Participants who are Class A Shareholders of the Employer and

who were born on or after January 1, 1950.

Class C: All Participants who are either Class A or Class B Shareholders of

the Employe and who were born on or after January 1, 1950.

Class D: All Participants who are not Shareholders of the Employer.
Pl.'s Ex. 2 at PO066. Gerald Feder clearly qualified under this amendment foetreataer
Class A. Tr. 806:22-25 (NielsenBut asthis Court has previously noted, the Third Amendment
contaneda patent ambiguity: Class A Shareholders who were born on or after January 1, 1950,
could be placed in either the second group (which received an employer contributsamnyioce
credit,” of20% of compensation) or the third group (which received an employer contribution of
10% of compensation)SeeClark Il, 697 F. Supp. 2d at 3At the time of the Third

Amendment's enactmer@emo was in this categor@jark and Bard were ndecause thewere

not yet Class A ShareholderSeeTr. 540:5-25 (Semo)The BCA explicitly provided, however,

" The Third Amendment became effective October 1, 1998, and was sigiteat date by SemcSeeP!l.'s Ex. 2 at
P0066; Tr. 538:%39:9 Semo). Forreasons that were not explained at trial, an identical copy of the Third
Amendment was apparently signed and executed by Feder on December 15d6&9s Ex. 36 at PAG1144; Tr.
692:17693:4. FurthermoreBard indicated in June 2000 (apgatly incorrectly twice over) that the Third
Amendment was "never executed or adopted" prior to then. Pl.'s ExP2654145.

-12-



that Semo would be "classified under the Firm's pension plan as a participded émeiteunder
to a rate of contribution of twenty percent (20.0%)," Pl.'s Ex3@)8assuring hintreatments
a Class Bparticipant._8eTr. 539:10-541:3 (Semo)hen Bard and Clark became Class A
Shareholders in March 2000, thesyterednto this ambiguous categoty.
A minor amendment to the Plan was made in October 2Z0h@tamendment added an
exception to the rules about when participants could receive lump sum distributions.tiénder
exception, a participant who had at least five years of service with therformgtermination
would be eligible for a lump sum distribution upon turning age 63 and incurring yeane-
breakin-service. Pl.'s Ex. 2 at PO067. The only other change was to add Clark and Bard's
names to the Pland.
In August2003, the termsf the Plan were completely restateffective October 1,
2002,with more substantial changes from the earlier vergipparently to bring the Plan into
compliance with newly enacted laws that are not relevant hereP1SeEx.3 § 1.2, Pl.'s Ex. 37.
The August 2003 estatement ohe Plan madene substantial relevant changéhe restated
Plan indicated:
[T]he groupings shall be defined as follows:
(1) Group A shall include all Participants who are Class A shareholders of the
Employer and who were born prior to January 1, 1950;
(2) Group B shall include all Participants who are Class A shareholders of the
Employer and who were born on or after January 1, 1950;
(3) Group C shall include all Participants who are shareholders of the
Employer and are not covered by Groups A or B; and
(4)  Group D shall include all Participants who are not shareholders of the
Employer.

Pl.'s Ex. 3 8 5.1(d)Hence, the restated Plahminated the ambiguity between the second and

third groupsy puttingindividuals who could have previously been in either group clearly into

the second group, which received an employer contribution ("service credit'yod20

8 Landau also fell into this category, but thereafter left the figmeTr. 318:25319:19 (Bard).

-13-



compensationi. The restated Plasiso statedhat "[f]or the period commencing October 1, 1993
and ending September 30, 1998, the groupings were defined as follows: Group A included all
Participants who were shareholders of the Employer, Group B included atigants who were
classified as officers and not members of Group A[,] and Group C included allRautscwho

were not Shareholders ofetiemployetror officers." Pl.'s Ex. 3 § 5.1(eYhe restated Plan made
no explicit mention of any other period.

Anspach testified at trial that ldecided to make this revision to the groupindpsle
preparing the restatemeotthe Plarfor compliance wth the statutory changes. Anspach
testifiedthat he intended to resolve the ambiguity in the Plan language, but had no intention to
change the grouping of any specific individuals by making the change, althoatgo lstated
that he "may have had a conversation with somebody at the firm" about the grduingald
not recall. _Sedr. 923:13-16, 924:22-925:7, 935:17-21 (Anspadi)spach also testified that
he did not intend the change in the groupings to have retreadtect prior to the restatement'’s
effective date of October 1, 2002. Tr. 927:15-928:10 (Anspakhgpach sent a "cover
memorandum” to therin about the 2003 restatement, which focused on thestadutory
requirements and did not mention the changes to the grouping sesgeRl.'s Ex. 37.

In September 2003he firm made a significant change to the Plan by freezing altogether
the accrual of benefits. The firm amended the Plan to include the statemertjtibed ghall be
no further accruals of benefits after September 30, 2003." Pl.'s Ex. 38 at PO21&hdrh
provisions of thd’landid not change.

On July 29, 2005, shortly after the firm lost its biggest client, the firm amehd&d&in

to remove the timing restrictions avhen former employees with accrued benefits of greater

° The restatement also elimated the confusing fact that thgréup$ werepreviouslycalled "classes," which in turn
were defined by reference to similarly named, but different "classes" ehsitders.

-14-



than $15,000 could take their lump sum distributicBeeTr. 570:5-572:28§Semo) ThePlan

was amended to add that, effective August 1, 20@b5restrictions regarding participants with
more than $15,000 in accrued benefits applied only to "Participants who are or have been a
shareholder of the Employer on or after December 31, 2004." Pl.'s Ex. 45 at D0124. In other
words, former employeesich as Clark were immediately eligible to take their lump sum
distributions. Finally, the firm terminated the Plasompletelyon September 26, 2005. Pl.'s Ex.
50 at D0127. From a benefits perspective réisailt of the Plan's termination was that evagyo
rather than just formezmployeedike Clark, became immediately eligible for lump sum
distributions of their Plan benefit.

d. Treatment of Bard and Clark Under the Plan

i. Clark'sGrouping andBenefits

While an employee of the firm, Clarkgularlyreceived benefit statements regarding her
participation in the Plan which provided her hypothetical account balance, contributioa b
firm, and calculated annuity amount. Tr. 57:7-15 (Clark). Upon leaving the firm, Clark had an
accrued benefit in exse of $15,000, so under the Plan's teatrthat timeshe was not
immediately eligible to receive a distribution upseparation After the firm lost its largest
client and amended the Plan to remove the timing restriabiotsmp sum distribution§lark
received a lettefrom Semo, dated September 2, 2005, informing her aftlthrge.SeePl.'s Ex.
46 at DO001; Tr. 49:17-50:20 (ClarkYhe letter indicated that Clark was entitled to a monthly
annuity benefit in the amount of $4,860.65 or a lump sum payment of $227,647.Z6.

D0004. The letter also included election forms for requesting the benefit, whighdilanot
return Clark emailed Semo to ask how her bertedd beercalculated and requested

Reddington's calculation of the lump sum amount. Tr. 51:9-20 (Clark); Pl.'s Ex. 47 at DO017.
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On September 12, 2005, Semo provi@ark with Reddington'’s calculation worksheet,
which hasbeen admitted into evidence. Pl.'s Ex. 47 at DO019¥2@. worksheet indicates that
Clark received a befieaccrual of 8% of her annual compensation for each of the four plan
yearsending on September 30, 1995, to September 30, 1998. The worksheet indicates that Clark
received a benefit accrual of 10% of her annual compensation for each of tiiedsufor the
plan years ending on September 30, 1999, to September 30, 2002. In other words, Clark was
placedin "Group D" for the years prior to her becoming an equity partner (Class éhshaer)
and was placenh "GroupC" for her remaining years as a shareholder of the fChark's
hypothetical account balance as of September 30, 2005, was $159,815.

Clark then received another letter from the firm dated September 30, 366Bl.'s Ex.

53. This letter indicated that the Plan was terminating and distributing all bemefiisig all
Plan participants eligible for immediate lump sum distributions. The letter refdrérecenost
recent amendment to the Pl@amoving the timing restriction on former employees) aatedt
that "[a]t that time, it was believed that sufficient funds existed in the Plan to mibke f
distributions to all participants with small cutbacks to the firm's shareholdersat D0021.
However, the letter explained that, due to "the dramaiicehse in GATT rates over the past
few years, on a termination basis the Plan has unfunded liabilities" and thairénegath
participant's lump sum was "proportionately reduced so that the aggregate pmdwduals
the trust assets.ld. at D022; Tr. 68:23-69:15 (Clark). Accordingly, the letter indicated that
Clark wasonly eligible for a lump sum payment of $166,541.71.

Clark then directly emailednspach. Tr. 70:14-73:20 (Clark). Clark inquired about the
reduction in her lump sum amount,vasll as her accrual of benefits and other issues. Pl.'s Ex.

55 at P0625. Anspach explained that, as a result of a drop in GATT rates, the lump sum due to
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Clark under the Plan's terrhad actually increased to $312,380.83 from $227,647.56 in the time
between the first and second lettéfsld. at P0624. However, benefits were then reduced pro
rata by approximatel§7%sothat benefits in the aggregate would equal the Plan's ag$eds.
P0624. Anspach noted that the amount of $166,544a81still grater than Clark'sypothetical
account balance, which w&458,899.96.Id.

On October 17, 2005, Clark returned the benefits election f@eePl.'s Ex. 58. At that
time, she also sent the firm a formal "Appeal of Benefit Calculation and Plan B#ionlrwith
several questions about her benefit, including questions about the applicable petogntage
which she accrued benefits and whether tiagne any changes to the "actuarial earnings
assumptions.'SeePl.'s Ex. 59; Tr. 74:19-76:4 (Clark). Clark received a letter from Anspach
dated December 14, 2005, with responses to each queSgefl.'s Ex. 85; Tr. 76:16-77:24
(Clark). With respect to Clark's accrual percentage, the letter st&kedl:plan years ending
09/30/95 - 09/30/98, 8% was the applicable percentage. For plan years ending 09/30/99 -
09/30/02, 10% was the applicable percentage. We note that for the above years Howard Bard
received the same percentage as Ms. Clark." Pl.'s Ex. 85 at D0106. With esptcatial
assumptions, the letter referencedrammease in the interest rate assumptrom 7% to8% and
statedthat "Ms. Clark was integrally involved with making this decisiolal."at D0108. The
letterconcluded with a decision denying Clark's appeal and "reconfirm[ing] thabtiext
amount of Ms. Clark's lump sum benefit is $166,541.7d.'at D0109.

ii. Bard'sGrouping andBenefits

Reddirgton'scalculation of Bard's benefits under the Plan has also been introduced into

evidence and was apparently produced to the plaintiff during discovery in thisSesef#l.'s Ex.

1% More precisely, the first letter assumed that a lump sum distribution Wweuttade on or before September 30,
2005, with a GATT rate of 5.41%, whereas lump sum distributions afterrSiegte&0, 2005, were calculated with a
GATT rate of 4.29%.SeePl.'s Ex. 55 at P0624.
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66; Tr. 13:18-22. The worksheet indicates that Bard, like Clark, receivetktlaecrual of 8%
of his annual compensation for each of the fdan yearsending on September 30, 1995, to
September 30, 1998d. at DO735. In other words, Bard and Clark were both placed under
"Group D" for the years prior to becoming equity partners. The worksheeateslithat Bard,
like Clark, received a benefit accrual of 10% of his annual compensation for thbneexyears
— that is, for plan years ending on September 30, 1999, to September 30l20Atain, Bard
and Clark were botplacedin "Group C" for these years. But the worksheet indicates that Bard,
unlike Clark, received a 20% benefit accrimalthe plan year ending on September 30, 2002.
Hence, Bard was placed in "Group B" for the fourth year and Clark was placedup"Gy"
despite the fact that both Bard and Clark were Class A Shareholders duringthitnye
accordance with the003restatement of thelan, which explicitly placed Class A shareholders
of appropriate age in Group B, Bard also received a 20% beoefited for thefollowing plan

year, which ended on September 30, 2@0r Clark had left the firmlid.; see alsdl.'s Ex. 39

(actuarial worksheet indicating "all but Semo & Bard are class D (8%f)"amnotations of "B"
next to Semo and Bard's names).

iii. Decision orClark's Grouping

The Court has been presented with a substantial amount of evidence regardisg Clark'’
grouping under the PlarThis information apeardo have albeen considered by the firm when
Clark made her formal appeal, with the exception of the fact that Bard was groapeidizer
accrual rate than Clark for one year during which both were at the Firmfathseemsot to
have been understoty defendantat the time of Girk's appeal.

On November 4, 2005, subsequent to Clark's appeal l&ttspach emailed Sento

alert himto the anbiguity in the Third Amendment. Pl.'s Ex. 67; Tr. 896:18-897:12 (Anspach);
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Tr. 1073:18-22 (Semo)More specifically, the email stated: "&lgood news is that the

amendment ties together our position that Denise received . . . 10% for plan yeags endin

9/30/99, 9/30/00, 9/30/01 and 9/30/02. The problem with the Third Amendment is that there
appears to be a drafting error and the definitmfSlass B and Class C are unclear.” Pl.'s Ex.

67. The emailalso indicatedhat the Plan was restated in September 2fa@3he plan year

beginning October 1, 2002" and that "[s]iri@enise was gone by that date, this restatement does
not affect her."ld. Anspach's email also stattdtht he had received a fax from Reddington in
August 2003, which in turn contained a memorandum from Bard to Reddington dated June 2000.
Pl.'s Ex. 67; Tr. 897:13-18 (Anspachl)he Bard memorandustates that, under the Third
Amendment, "contributions [are] as follows:

Class A- 45 percent of annual compensation (Gerald Feder);

Class B- 20 percent of annual compensatioos@gph Semo, Diana Peters)

Class G 10 percent of annual compensation (Robert Landau, Denise Clark,

Howard Bard);

Class D- 8 percent of annual compensation (all other Participants).”

Pl.'s Ex. 36 at PAG1145. The memorandum ald@atesthat it is being sent "in order to dra
us to have final numbers by the end of this week, so that we may make our final contrdution t
the Plan bythe June 15, 2000, due datéd:**

Anspach sent further emails to Semo and Bard in the next few days on the topic of
Clark's grouping. Onefahe emailsdated November 9, 200&sked: "Since [Bard] and [Clark]
became Class A shareholders on March 31, 2000, why does the June 6, 2000 fax memo state that
[Clark] and [Bard] are members of Class C and entitled to 10% compensatioisZExP69see

Tr. 944:11-947:9 (Anspach)lheemail alsandicated that "[e]xcept for the June 6, 2000 fax

from [Bard], [Reddington] does not think that he has any written documentation regéeling

" This memorandum was where Bamdoneously statettat tre Third Amendment "was apparently never
executed' Pl.'s Ex. 36 at PAG1145.
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groupings[;] [h]e believes that each year Jaci [Nl verbally provided this information in
telephone conversations." Pl.'s Ex. @acquelinéMoline wasthe firm'soffice manager.Tr.
91:24-92:12 (Semo). At trial, Anspach confirmed this understanding of how Reddington
received information about groupings from the Firm. Tr. 944:18-945:2 (Anspach). Reddingt
alsoconfirmedthis fact at trial Tr. 603:1-5, 641:9-642:11 (Reddington).

Anspach on behalf of the firm, asked Reddington to prepare calculations putting Bard
and Clark in Group B — 20%ccruals— for plan years 2000, 2001, and 2002. Tr. 901:12-17
(Anspach); Pl.'s Ex. 69. Reddington made these calculations and provided them to Anspach,
who in turn provided them to Bard and Semo. Tr. 408 8Bard); Tr.665:14-670:10
(Reddington):; Tr. 901:7-902:15 (Anspach); Pl.'s Exs. 78?7According to Reddington's
calculations, placing Clark in the 20% category for these three years worddse her
hypothetical account balance to $225,325.72 (as compared to $158,899.96 under the original
grouping) and her unreduced lump sum amount to $440,428.98. Pl.'s Ex. 71. As a pro rata share
of the Plan's assets, Clark would be entitled to $216,005.88 (as compared to $166,541.71 under
the original grouping). Pl.'s Ex. 70. Hence, Clark would be entitled to an additional $49,464.17
in lump sum distributionld. Bard'sunreduced lump sum would increase to $559,343.66 and
his pro rata share would increase to $274,371.54. Pl.'s Exs. 70-71.

Semo and Bard eventually decided to deny Clark's apfesTr. 405:23-406:6 (Bard);
Tr. 564:13-18 (Semo); Tr. 912:22-913:18 (Anspach); Exs. 72-74. Bard and Semo considered
Clark's appeal with the assance of Anspach and Nielsen. Bard testified thagViewedthe
BCA to see if there was any provision about himself and Clark and that he "did not theegany

in there or anything in thi@hird] amendment" abouheir placement Tr. 410:18-411:20 (Bard).

12 Reddington also made calculations with Bard and Clark accruing beatedits5% rate for 2000, apparently
because Bard and Clark became Class A Shareholders in the middie200thplan yearSeePl.'s Exs. 7671.

-20-



Bard also testifiethat it was his understanding that the second grouping was created for Semo
when he joined tfirm and that he and Clark were intended to be placed in the third grouping.
Tr. 323:18-325:18Bard). Bard hd no explanation for why Diana Peterswhose identity was
not discussed further at trial — was also included in the second groupir@#R4:13-325:11
(Bard). Semo testified several times that "[w]hatever doubts [he] had" about the agpropria
classification were "clarified" by Bard, who stated against his finandedast that he and Clark
were intended to stay in the third grouping. Tr. 548:22-25, 557:6-12, 1079:1-15, 1096:14-
1097:12 (Semo). Semo indicated that this factor "weighed heavily" in the decisidi079r15
(Semo). Additionally, Semo noted that the BCA provided that his own accrual percentage would
be 20% and that no silar agreement existed for Clark and Barid. 548:3-22, 1076:20-
1077:22(Semo). Semo also testified that he "probably” would have received less money if the
decision on the appeal had been to raise Clark's distribution. Tr. 549:10-13 (Semo).

Nielsen tstified that Bard and Semo asked him to join the deliberation on Clark's appeal
— despite the fact that he had alred@dgunnew employment elsewhebg that time— because
he had benefit claims experience and "they wanted someone who had perhaps aohbeske
eyeg[sic] to go over the issues with them." Tr. 804:21-805:12 (NielsHiglsen testified that
Semo and Bard told him that the Plan was designed to put Clark and Bard in the 10% category
and that he found it significatitat this statement was against Bard's own financial interest. Tr.
810:20-812:4 (Nielsen). Nielsen testified that he did not object to denying the aprrade
"[i]t did not sound like a particularly objectionable interpretation to me." Tr. 811:14-19
(Nielsen). Anspach testified thdte concurred with this result, primarily because Clark had

originally been grouped in the 10% category and, after reviewing the avaitdyl@ation, the



group did not "f[ind] anything different to change the answed'sm"made a decision to leave
everything the same and leave it how it was." Tr. 900:14-906:13 (Anspach).

Anspach sent Clark the formal notice denying her appeal, which went througal sever
drafts. The erroneous statemehat 'Howard Bard received treme percentage as Ms. Clark”
during the years in questiavas apparently not in the original draft of the letbert was added at
some point during the editing process. Compare Pl.'s Ex. 85 at DOitl9®efs.' Ex. lat
PRO050. Anspach testified at trial that "[s]ormee at the firm" told him in November 206t
Bard and Clark received the same accrual percentage, though he could not reaalthgHom
told him. Tr. 959:12-960:2, 1004:4-9 (AnspacBemo testified that he believed the statement
to be true at the time of Clark's appeal and that he rehefinspacland Reddingtoifor the
information. Tr. 550:4-550:16, 558:15-19, 1095:8-1096:10 (Semajd testified similarly that
he believed the statement to be true at that &ntedid not learn of his own more favorable
grouping until his deposition in this case. Tr. 320:9-322:2, 417:11-418:1 (Bard).

iv. Distributions to the Feders

Following his retirement on December 31, 2001, Gerald Feder was eligible for a
distribution, aparently because he had reached ag¥ 65lark oversaw this distribution with
substantial advice from Anspach and Reddingt®eeTr. 103:23-106:12, 107:7-108:12, 109:23-
112:14 (Clark). Feder was not able to receive the full lump sum amount resulting from the

GATT rate calculation because of certain restrictions on distributionsgblyleompensated

131t is not entirely clear to the Court why Fedwas entitled to an immediate (or, more precisely, within sixty days)
distribution upon his retirement on December 31, 2001. As the Plsteaxst the time, it put restrictions on
immediate distributions to "terminated participants" with more thar0$05n benefits.SeeEx. 1 § 8.6. Itis
possible that the Plan restrictions on lump sum distributions were na¢épphim because he had reached
"normal retirement age," which would trigger a distribution, even thdwegwas arguably still a "termindte
participant." The 2003 restatement of the Plan clearly allowed for suchamay stating that "if a Participant's
Accrued Benefit exceeds $15,000, such Participant's benefit . . . shiadl distributed earlier than (1) the
completion of the Plan\&luation following the fifth (5th) anniversary of the Participantmieation of

employment, . . . [or] (3) the attainment of the Participant's NormaleRegint Age." Ex. 3 § 8.4. The Court has
not received specific information on this issue from the parties.
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employees." Seé€r. 61:320 (Clark); Tr.641:5-8 (Reddington); Pl.'s Ex. 24. According to
Reddington, IRS regulations "restrict[] benefits paymentsgblhicompensated employees as a
measure of protection so highly compensated employees do not terminate anglaave a
underfunded for nonhighly compensated employees. The Plan cannot be less than 110% funded
on a current liability basis.” Pl.'s Ex. 2Accordingto calculations provided by Reddington,
Feder's full lump sum distribution amount as of April 2002 was $1,083,263, but he only was able
to receive $779,082SeePl.'s Exs. 22-26; Tr. 61:21-62:18 (Clark). Loretta Feder's distribution a
few morths later was similarly reduce&eePl.'s Exs. 23, 28; Tr. 642:17-643:10 (Reddington).

Anspach testified at trial that Gerald Feder could not receive the remaoringnf his
benefit until the Plan was funded to a certain percentage — Anspach épdlliglie percentage
was 110% —en a current liability basisSeeTr. 1010:315 (Anspach). (The phrase "current
liability" is explained more fully below.)Accordingto Clark, she had a conversation with Semo
in 2004 in which he indicated thiite Plarnwas notfunded in a manner that would allow Feder
"to get the balance of his distribution out of the plan." Tr. 60:2-61:2 (Clark). Semo was not
specifically asked about this conversation during his trial testimony, butdtify teat he was
not "concerned about Mr. Feder" in making decisions about the funding of the Plan. Tr.
1115:17-1116:9 (Semo).

Gerald Feder was also involved in discussions with Semo and Bard around the time that
the firm lost its largest client in July 2005. According to Semo,amp#riod between when the
firm lost the client and when the firm terminated, Semo and Bard spoke to Feder about the
possibility of their forfeiting "about a third" of their distributions under trenkh order to make
full distributions to other employeessich as Clark. Tr. 573:23-575:21 (Senggge alsdr.

413:9-414:1 (Bard). Semo testified that "[i]t was only when it was realized that nhadb&



be much bigger than a 30 percent haircut that Mr. Feder said, no, he wanted his behtfdt a
this dfectively foreclosed the option of making a full distribution to Clark. Tr. 575:7-24 ¢sem
v. Plan Funding

i. Plan Terms and Assumptions Regarding Funding

The Plan also contained provisions relating to funding. The Plan stated: "It is the
intention of the Employer to continue the Plan and make regular contributions to the Truste
each year in such amounts as are necessary to maintain the plan on a ts@uiad la&sis and to
meet minimum funding standards as prescribed by any applicable law." Bl.B&EZ § 4.1.

The Plan itself did not define what was meant by "maintain[ing] the plan on a sound
actuarial basis." Reddington, the Plan's actuary, ieg$tifiat the Plan's funding was based on
"actuarial assumptions" that are "not hard-coded into the plan document." Tr. 607:21-608:1,
608:25-609:2 (Reddingtondee alsdr. 223:443 (Poulin). As with other similar plans, the
actuary performs calculationsased on actuarial assumptions, to inform the plan sponsor how
much needs to be contributed to fund the Plan. Tr. 261:17-262:1 (Poulin). In other words, the
actuwarial assumptions dictated the minimum and maximum allowable contributions to the Plan
Two such assumptions are relevant here. First, the Plan was funded under the assumption that
participants would take their benefits as an annuity at normal retirementtagethan as a
lump sum at an earlier time. Tr. 606:20-608:7 (Reddington). Retdirtestified that "[t]hat
was a very common feature of small plans, not to assume that participants tadlistitigitions
earlier.” Tr. 608:7-9 (Reddington). Second, the Plan was funded under an assumption about the
rate of return on the investmaenftits assets— the secalled "interest rate assumption.” Tr.
608:10-21 (Reddingtonee alsdr. 262:5-8 (Poulin); Pl.'s Ex. 106 at 26 (defining "Valuation

Liability Interest Ratéas "he assumption as to the expected interest rate (investment'feturn)



This assumption is the basis of one of Ckthree claims in this case. As Clark's expert has
explained, "if a high interest rate assumption is used, the contributions to the plaa laviler
than if a lower interest assumption was used. By selecting an unreasonablyenggt int
assumption, minimum funding requirements can be decreased to lower levessExP100 | 4.
And as the Court has previously noted, the interest rate assumpattered because to the
extent tle market interest rate decreases relative to the Plan's projected interest ragsetite p
cash value of a beneficiary's annuity increagesd if the present value of a beneficiary's
annuity increases, but the Plan's funding remains constant, tlagpetsntial for the Plato

have unfunded liabilities.'Clark 11l, 736 F. Supp. 2d at 232 (citing Hirt v. Equitable Fd&n

for Emps., Managers, & Agents, 533 F.3d 102, 109 (2d Cir. 2008)).

ii. Interest Rate Assumption

The interest rate assumption W& prior to the fall of 2001, but was then raise8%
in 2002,after Clark became managing partner of the firm. At that time, thereomaes
communication between Clark and Reddington about the interest rate. Therngstirtrial
regarding this communication was inconsistent. Reddington testified that Glexdtéd to him
that the firm's minimum required contribution to the Plan was "larger than wiyav#mted to
contribute" using the 7%terest rate assumptiosp he performed calculations and informed
Clark what the minimum contribution would be using8&tinterest rate. Tr. 609:8-610:1
(Reddington). Clark testified that an inquiry about the intee#staame from Reddington to her
andthat she understood that Feder and Semo had previously agreed to raise the rate and had
communicated that to Reddington prior to her becoming managing partner. Tr. 47:11-48:8,
162:2-9 (Clark). Semo testified that Clark made a recommendation to the boardtofslirec

based on discussions she had had with Reddington, that the board of directors approved the



change, and that he never had any other conversations about the interest rate, intthuding
Feder. Tr.523:22-524:15 (Semo). Bard testified that he remembered Clarkipeees issue

at a board meeting, but that he couldn't recall who was managing partner wheoeheas first
raised. Tr. 352:18-353:1 (Bard). Both Reddington and Clark testified that at some pkint Cla
informed Reddington to go forward with raisitige interest rate assumption frai% to 8%. Tr.
162:79 (Clak); Tr. 609:20-610:1 (Reddington).

iii. Funding of the Plan Ovdiime

Reddington provided Actuarial Valuation Reports to the firm with various statatiout
the Plan for each plan year dugithe time perioth question The "accrued benefits" statistic
was the sum total ahe Plan participarg’ hypothetical account balances essentially, the value
of benefits if participants took their benefit at normal retirement 8geTr. 249:15-251:2
(Poulin). ThePlan's "current liabilityand "funded current liability percentage” statistics,
however wereindicators othe Plan's liabilities on a lump sum distribution basid how well-
funded the Plan was on that basiscause 'larent liability” is calculated based on a rate similar
to the GATT rate SeeTr. 248:16-249:4 (Poulin); 726:21-727:13 (Altman). Nonetheless, the
current liability statisticdid not exactly reflecthe Plan's liabilities upon terminatioseeTr.
6797-680:2 (Reddington); 726:21-25, 758:13{Htman). Theinterest rate assumption
affectedthe "minimum required contribution” amount — the amount of money Feder Semo was
required to contribute to the Plan each yeaas-well asvhat therepors referredo as "Accrued
Liability." SeePl.'s Ex. 17 at D0407; Tr. 233:4-234:8 (Pouliithe firm appears to generally
havemade the "minimum required contribution" each ya#though there was some dispute at
trial overwhether Reddingtonorrectly calculatethe contribution in the final year of the Plan

(i.e., at termination) SeeTr. 306:9-15 (Poulin); Tr. 876:15-22 (Anspach).



In January 2003, Reddington provided an Actuarial Valuation Report to th&ofitire
plan year ending September 30, 2002. Pl.'s Ex. 17; Tr. 503:16-24 (Semo). The report indicated
thatthePlan's "[flunded current liability percentage for current year" %8%6% and that the
Plan had accrued benefits with a present value of $1,272,414 and assets with a market value o
$1,048.576. Pl.'s Ex. 17 at D0391, D0405. This was a significant drop in funding from the prior
year, primarily due to the distributisrio the FedersThe report indicated that the minimum
required contribution from the firm to the Plan that year was $150 [2i7&t DO391.

On Mach 3, 2003, Reddington emailed the firm about the Plan, and, in particular, the
Plan's funding. Pl.'s Ex. 34; Tr. 616:25-617:13 (Reddington). The email stated: "Gerald and
Loretta Fedehave now retired. The Plan was-gptto maximize the Fedefsic] benefits. The
Plan design needs to be reviewed to best advantage the current owners." Pl.at ExT84
email indicated that, as of September 30, 2002, the Plan had liabilities in the amount of
$1,216,000 and assets in the amount of $1,002,000 and that therefore the Plan had an
"Underfunded Status" of "[I]iabilities exceed[ing] assets by $214,0@D.'Under the heading
"How does the Plan become sufficiently funded?", the ellmtel three options: "Larger
Contributions in 2002/03 and future years ($250,000 instead of the $157,000 for 2001/02)
"Contributions similar to the 2001/02 contribution and good asset performance," and "Lower
contributions ($75,000 to $100,000) ancefrimg of accruals.'ld. The email explained that a
participant's lump sum distribution is based upon the greater of the cash balace and the
calculation involvinghe GATT rateand statedhat GATT rates "are currently at a historical low
point.” Id. at 3. The email stated that "[t]herefore, on a plan termination basis, the Plan is even

more significantly underfunded.Id.



After receiving Reddington's email, the Firm's executive committee met andereas
the funding issue. Documents in the record suggest that the firm first decided ketanya
action to address the funding issue and that Anspach expressed his view thah thi pait
make sense, although at trial Anspach, for one, did not recall thisSeeBl.'s Ex. 35; Tr.
845:13-856:13 (Anspach). In any event, tbenmitteethen resolved to address the funding
issues by freezingenefit accruals and "putting in additional monies over the next several'years
Tr. 1067:3-1068:8, 1071:5-10 (Semsie alsdr. 360:12-20 (Baf); Tr. 616:16-620:3
(Reddington); Tr. 851:8-854:12 (Anspactgemo testified that "in his mind" the firm would
make additional contributions to the Plan over a period of three to five years to riérmedy
"ongoing" underfunding adipproximately$200,000 and the additional underfunding on a
"termination basis." Tr. 509:12-511:14, 533:21-53@&mo). Semo indicated that he believed
the firm would have "extra funds" available as the firm's regaharing agreement with Feder
wound down. Tr. 497:8-16, 509:23-510:2 (Semidg also testified that the firm was not
intending to contribute more funds to address the possibility of immediate lump sum
distributions because "we weren't thinking of terminating the plan." Tr. 535:8¥®]Sdt does
not appear that anyone ever suggested or considered changing the inteassurafgion.See
Tr. 352:8-15, 353:98 (Bard); Tr.524:20-25, 527:19-528:16 (Semo).

As indicatedthe Plan was amended to freeze accraslsf September 2003. Tr. 855:25-
856:4 (Anspach).The Actuarial Valuation Report for plamear ending September 30, 2003,
whichwascertified in July 2004indicated that the Plan'fflunded current liability percentage
for current year" was125%. Pl.'s Ex. 18 at D0313. In November 2004, Reddingialex
the firm. Reddington indicated that "[tjhe minimum required contribution for theyplan

end[ing] September 30, 2004 is $22,404" and that this amount "is much lower than in the past



because of the freeze in benefits that took place at the ¢ne pfevious plan year." Pl.'s Ex.
42. at 1. Reddington also stated that "[t]he plan is still very underfunded on a plan terminati
basis" and that "[w]e would strongly recommend that the final contribution for the/@éa
exceed the minimum fundingquirement."Id.

For the plan year ending September 30, 2004, the firm contributed $122,404 to the Plan
in installments from February 2005 to May 2005. Pl.'s Ex. 13 at D0239; Tr. 632:5-633:21
(Reddington).Semoand Anspacliestifiedthat theybelievedthat this was approximately
$100,000 more than the minimum required amount. Tr. 858:23-859:2 (Anspach); Tr. 1069:4-
1070:13 (Semo). The Actuarial Valuation Report for plan year ending September 30, 2004,
which was dated July 11, 2005, indicated that the minimum required contribution was $62,263
— apparently contradicting Reddington's email. Pl.'s Ex. 19 at D@22Zy. 651:13-24
(Reddington).

For plan year ending September 30, 2@08,firm madets final contribution to the Plan
in the amount of the minimum contribution, $4,774, in one installment made in December 2005.
Pl.'s Ex. 14 at DO161; Tr. 653:18-654:20 (Reddington). Reddirigsbifiedthat this minimum
contribution was approximately $58,000 less than the minimum contribution would have
otherwise beerbecause the contribution for the September 30, 2004, plan year was included as a
"[p]rior year credit balance.” Tr. 654:10-20 (Reddingt@eePl.'s Ex. 14 at DO163According
to the Actuarial Valuation Repofor the plan year ending September 30, 2005, which was dated
June 30, 2006, thelan's "[funded current liability percentage"” was 79.1%. Pl.'s Ex. 20 at
D0149; Tr. 620:22-621:11 (Reddingtor)t that time thereport indicated that theresent value

of accrued benefits wal 675,517 and the vawfthe Plan'sassets was $1,392,275. Pl.'s Ex.



20 at D0135; Tr 624:9-18 (Reddingtarf).Somewhat inexplicably, Reddington appears to have
included Bard and Clark's hypothetical account balances in the ActuariativalR&port asfi
Clark's appeal had been resolved in both employees' favor — that is, as ifdi®sehan the

20% accrual grouping for the three years in question. Compare Pl.'s Ex. 20 at\Ri@i8&0,s

Ex. 71;seePl.'s Ex. 96 at 10-11; Tr. 673:16-23 (Reddington). As a result, the present value of
the accrued benefits that were actually paidnoust haveactuallybeensomewhat lower than
$1,675,517. As indicatedaehplan participant received a pro rata shar6381% of their
benefitas provided for byhe ump sum calculation. Pl.'s Ex. 56; Tr. 679:20-23 (Reddington).

f. ExpertTestimony orReasonableness liiterest Rate Assumption

The Court heard testimony from two expert witnesses regarding the reasosaliétiee
8% interest rate assumptidn. Claude Poulin was admitted as an expert witness on behalf of
Clark to provide testimony on the general subject of the design, interpretation, adnmmistrat
and review and compliance of defined benefit pension plans, including offering opinions as t
the reasonableness of certain actuarial assomgpt Tr. 179:11-16 (Poulin)Poulin testified that
he believed th8% interest rate assumption was unreasonable. Tr. 232:8-11 (Pdddis}jated
that, under ERISA, "actuarial assumptions must individually and in the aggregatee]. inta
account the experience under the plan as well as reasonable expectations asui@the fut
experience under the plan." Tr. 231:20-24 (Poulin). Poulin testified that the intezest rat
assumption did not take into account the features of the Plan that participants coulditake t
distributions as lump sums, rather than receiving a benefit at retiregesraral that lump sum

distributions were based on GATT rates if ttedeproduced a larger lump sum. Tr. 220:18-

14 At trial, defendants drew attention to the "accrued liability" figurkeewmthan the "accrued benefits” figurgee,
e.qg, Tr. 624:918 (Reddington).Sincethe accrued liability figure itself relies on the 8% interest rate assumption
seePl.'s Ex. 20 at D0153, the Court does not believe it makes sensethe accrued liability amount to assess the
reasonableness of the 8% assumption. In other words, the fact thatrili@élenough assets to meet accrued
liabilities would not show v much if the accrued liabilities were based on an unreasonable assumptio

15 Both experts also submitted reports, which were admitted in full into toeceSeeTr. 789:422.
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221:7, 229:21-230:18, 285:24-286:1 (Poulirje testified that the liabilities of the Plan were
computed assuming the participants would retire at age 65, when in practice, for alpisn of t
type,it would be reasonable to expect that participants will take a lump sum distributiontwhen
becomes available. T226:13-227:13, 232:4-7, 289:22-290:5, 300:6-10 (Poulin). Poulin
testified that the "experience of the plan" was to make lump sum distributiomstdakethat the
Fedes both took their distributions as lump sums, although he also noted that he was not aware
of anyone else takingmp sum distributions prior to the Plan's termination. Tr. 221:8-18,
229:16-24, 289:10-17, 300:20-301:5 (PoulifPoulin alsandicatedthat benefit distributions
generally do not "come due at the same timei'e., all at once— in pension plans. Tr. 287:15-
17 (Poulin).

Poulin alsaestifiedthat an8% assumption might have been reasonable if the Plan had
"offsetting" actuarial assumptions, but the Plan did not have any such assumptid2®0:24-
231:8 (Poulin).He stated thahis opinionabout the reasonableness of 8&assumptiorwas
based on thfact thathe Plan's terms indicated that the Plan "had to be fully funded." Tr.
230:19-23, 286:14-287:3 (Poulin). Poulin testified that he believed 6% would have been a
reasonable interest rate assumption. Tr. 232:12-233:3 (Podlatestified tha had the Plan
utilized a 6% assumption, the minimum required contribution would have been approximately
$400,000 greater in total for plan years 2002-2004; had the Plan utilized a 7% assumption, the
contribution would have been approximately $275,000 greater; and had the Plan utilized a 5.38%
assumption (the average GATT rate for this period), the contribution would have been
approximately $500,000 greater. Tr. 236:1-237:20 (Poukoulin stated thaherelyfreezing

the Ran would not remedy the underfunding issue because the "whipé@etwas a feature of



the Plan Tr. 228:16-229:9 (Poulin)Poulin testified that the whipsaw effect was a common
feature of similar plans during this time period.. 282:11-284:6 (Poulin).

lan Altmanwas admitted aan expert witness on behalftbe defendantt provide
testimony on the design, interpretation, administration, and review and comufatefeed
benefit pension plans. Tr. 711:13-17 (AltmaAjtman testified that an 8% interest rate
assumption was reasonable in this case. Tr. 721:1-7 (AltriBatestified thathe believed that
the rate was reasonable because the Plan's returns had been in excess of 836tagpaars
in question and the Plan had a diversified portfolio of stocks and bonds. Tr. 721:8-722:20,
733:13-734:3, 779:2-780:11, 786:18{Altman). Altman also indicated thaharket surveys
from the time period indicated an average funding interest rate assumption of%baiut 8
721:13-723:20 (Altman)He noted that one such market survey included plans with a mean
salary increase assumption of 5.1%, while the R&aerdid not use a salary increase assumption
because it was a cash balance plan that did not rely on saam@®ons. Tr. 740:17-742:1,
783:14-784:14Altman). Altman testified that neither the distribution to the Feders nor the
Plan's whipsaw feate affected his view of the reasonableness of the interest rate assumption.
Tr. 723:21-725:10 (Altman)He tedified that neither of these facts affected the loergn
expectation for investment returns, which is what the interest rate assansgtitended to
reflect. Id.; see alsd@r. 734:1721 (Altman). He also noted that the Feders took their retirement
atage65, making the GATT rate less significant with respect to teeem though the
distributions were taken as lump sums. Tr. 723:21-725:10 (Altreea)alsd’r. 749:18-750:2,
753:10-18Altman). Altman alsondicatedthathe understood thaictuarialassumptions must
be reasonable in the aggreghtg that this did not change his impression of the reasonableness

of the interest rate assumptiofr. 734:4-22, 745:2-12, 777:16-gAltman). He noted in



particular that the Plan used a conservative mtyrtable which in his view was an offetting
assumption. Tr. 781:9-20 (Altman).

Altman testified that he would expect thla¢ funding of the Plan would have improved
over time, since the accrued benefits were frozen and the firm was contmomgibute to the
Plan. Tr. 730:19-731:4 (Altman}e statedthat the Plan sponsor took steps to mitigate the
underfunding othe Ran "but it was the termination of the plan tied to the fortunes of the firm
that led to the plan terminating at a time whesréhwas underfunding.” Tr. 731:18-28t(nan).

He also testifiedseveral timeshatthe degree of underfunding of a Plan on a termination basis
does not affect his assessment of the reasonableness of the actuarial assifrhptexpsects

the Ran to be ongoing and that an actuary should only consider underfunding on a termination
basis "[w]hen it became either apparent or likely that termination was cdming736:1-18,
769:7-14, 778:19-779:1, 784:15-(8ltman). Altman indicated that if he were the Plan actuary,

he would "have some cognizance'tio¢ fact that terminated participamisre eligible to receive
lump sum distributions in five years, but noted that he would be uncertain about what the GATT
rates woudl be at that time. Tr. 746:13-747:1 (Altmainally, Altman testified that, as a rule,

he doesn't expect his clients to understand actuarial assumptions. Tr. 786:3-17 (Altman)

g. Summary Plan Descripticend PBGC Insurance

Clark received a copy ohé Feder Semo Summary Plan Description ("SPD"), originally
datedSeptember 1994, from Gerald Feder. Tr. @t(&lark);Pl.'s Ex. 4 at 9.The SPD which
was drafted by Anspachjas also made available in the office kitchen. Tr. ®@48lark); Tr.
961:13-19 (Anspach). Among other things, the SPD described the valuation of Plan benefits as
an annuity and described the rules for receiving lump sum distribut8eeR|.'s Ex. 4 at 2-3.

The SPD indicated that "[a]s a general rule, if a distribution genraa single sum payment, the



amount of your retirement benefit will equaluydypothetical account balaricendnoted that
"[d]ue to the application of actuarial equivalents, in certain circumstancesghe sum
payment of your retirement benefiagnexceed your hypothetical account balandd."at 2.
Under the heading "Can the Plan be Amended or Terminated?", the SPD 'Stat®dThe Plan
can be amended and terminated. However, no amendment may deprive you of the vested
amount of your accrued benefit. If the Plan terminates, you will become 1008d wregour
accrued benefit and your accrued benefit will be distributgdwian accordance with the terms
of the Plan."ld. at 67. Under the heading "Is This Plan Covered By the Pension Benefit
Guaranty Corporation ("PBGG")the SPD stated: "Benefits under this Plan are insured by the
PBGC if this Plan has more than 25 patrticipants. If PBGC covers this Plan and, oatiermi
if the Plan does not have sufficient assets to pay the benefit, the PBGC will praxtide all of
that benefit. The amount of benefit guaranteed is subject to certain limitatidnat'7.

The SPD was reissued in September 2003, after Clark's departure from tt&eri?l.'s
Ex. 5 at P0234; Tr. 578:25-579:6 (Semo). Clark testified that she did not see or receive the SPD
after leaving the firm until she requested a copy in September 2005. Tr.1DE%ark).

The Plandid not apply to PBGC for insurance coverade. 363:38 (Bard); Tr.966:8-
12 (Anspach).Anspachtestifiedthat under the ERISA statute, a professional service
organization's plan is covered by PBGC insurance if it has more than 25 "activpatd."
Tr. 931:2-9 (Anspachkee29 U.S.C. § 132t)(3). Anspachtestifiedthat he put the language
that "[b]enefits under this Plan are insured by the PBGC if this Plan has more than 25
participants” into the SPD because "l believe at the time | was doingkiiesvithey were under
the[25 participant] threshold, but . . . it's not the type of a client that | would nedyggri

information if they go over the threshold[,] [s]o | put in the rule because if tney 16 andhey



go over 25 . . . then they would become covered at that point in tilne931:115, 964:11-
966:1 (Anspach)Anspach testified thdtis inclusion of this conditionatatemenin the SPD
was unusual and that he "almost always . . . would make the definitive statement.” Z-8 966:
(Anspach).Anspach also testified that theorrect senten¢evould haveincluded the word
"activeé between the words '25' [and] 'participants.™ Tr. 964:11-19 (Anspach).

A Plan filing with the IRSn 2002 indicated that "[a] total of 31 persons were participants
in or beneficiaries of the plan tite end of the plan year." Pl.'s Ex. 9 at P0428. Adterk filed

her appealAnspach sought to verify with the PBGC that only plans with more than 25

participanturrerily accruing benefitsvere coveredby PBGC insurance. Tr. 975:2-976:25
(Anspach).The PBGC indicated that its "informal positior* apparently, the consensus of
attorneys in the general counsel's officenas that "active participantséfers "to currery
working employees" but that "they do not have any opinion letters on this igdue?l.'s Ex.
63 at 1.

Clark testified that, prior to September 2005, she did not know whether the Plan was
insured by the PBGC. Tr. 59:16-19 (ClarK)lark statedhatshe "relied" on the language in the
SPD regarding PBGC insurance in September 2005 "with regards to whether orenaiather
any backup to what the firm wasn't able to pay What | was trying to figure out was whether
there would be any backup should the firm not be able to pay anything." Tr. 144:5-11 (Clark).
Clark also testified thaghe "[p]robably [did] not" rely on the SPD language regarding PBGC
insurance befor8eptember 2005 "because prior to September 2, | had no reason to thin& that
firm was not going to pay the benefits that were due to each and everyppattioithe plan as
stated under the last set of benefit statements we had received." Tr-148:2&lark). Clark

also statedhatshewas aware PBGC insurance premiunese not in the firm's budget when she



was a shareholder in the firm. Tr. 138:21-141:20 (Clark). Bard testified that he did not know
prior to September 2005 whether the Plan was covered by PBGC insurance, that\wware/as a
the firm was not paying insurance premiums to PBGC, and that he did not know whether
PBGC's insurance coverage is dependent on "being current on your premiuemisayynr.
363:9-364:11 (Bard).

[l. Conclusionf Law

The Court reviews the evidence under the "default rule for cisdgathe

"preponderance of the evidence" standard. Cigna Corp. v. Amara, 131 S. Ct. 1886, 1881 (2011).

The Court considers each of Clark's three claimthe improper grouping claim, the summary
plan description claim, and the interest rate assumpl@im e— in turn.

a. Improper Grouping Claim

Clark contends that she was improperly classified under the Plan in the 10% benefit
accrual category (Group C) for plan years 2000, 2001, and 2002, and that she is entitled to the
additional benefits she would have received with 20% allocations for those yearsiqriest.i
Pl.'s Statement at 4Llark brings this claim under 29 U.S.C. § 118%3) for breach of fiduciary
duty against Semo and Bard, the "fiduciaries who decided not to correct her beoedit bef
distributing the Plan's assets," to the extent that "monetary recovematmiolation is
unavailable because the Plan's assets have been distributed.” Pl.'s $att8ifen

i. Legal Framework

The Court previously denied summary judgment on the administrative record to Bard and

Semo on the breach of fiduciary duty claiifhe Court found that "Clark has demonstrated that

18 Clark previously tried to bring this claim undesth29 U.S.C. § 1132(a)(1)(B) and § 1132(a)(3), but the Court
ruled that "the Court will permit Clark to proceed on a claim undeeregh132(a)(1)(B) or § 1132(a)(3), but not
both." SeeClark 1V, 808 F. Supp. 2d at 2226. Clark then indicated that she would bring the claiaer §
1132(a)(3) against Bard and Semo for breach of fiduciary duty.
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defendants Semo and Bard were aware of her grouping in a less advantageoug aadeg

failed to provide a reasonable explanation for why she was so classifiechgigmbenefits

were not adjusted prior to the disbursement of Plan assets upon its termin@tark.IV, 808

F. Supp. 2d at 226. The Court has also previously stated that "[a]tlhough the Court agrees with
Feder Semo that the 1998 amendment contained an ambiguity that permitted thel&ssiftp c
Clark in either Group B or Group C, the mere presence of an ambiguity is not adfigal,
considered, and reasoned explanation for the court to evalyatatK'll, 697 F. Supp. 2d at 32

(quoting_Hall v. Nat'l R.R. Passenger Corp., 559 F. Supp. 2d 38, 48 (D.D.C. 2008)). The Court

noted that Anspach "raised the question animating Clark's improper groupingdbeaagyher
benefit appeal, but there is no evidence that Feder Semo resolved it eithertdiapgeal or
earlier."Id. Additionally, the Court indicated that it could not, on the record befdleoitclude
that the firm's decision not tetroactively apply the 2003 restatement of the 1998 amendment to
Clark was reasonable" and that the evidence that Bard was placed in the 20% guoupmg f
2002 plan year was "evidence in the administrative record to suggest thanhtsleould have
correctedClark's] account credit pursuant to the 2003 restatement for at least the 2002 plan
year." Id. at 3233. With respect to retroactively applying the 2003 restatement, the Court noted
Anspach's statement that "[s]ince Denise was gone by [the restatementlgeetiate]this
resatement does not affect her," Pl.'s Ex. 67, but concluded that "a statement of the Plan’
outside attorney does not evidence the reasons why Feder Semo adopted this plositoB2.
Under 29 U.S.C. § 1132(a)(3) (or "ERISA 8§ 502(a)(3)"), "[a] civil action may be brought
... by a participant, beneficiary, or fiduciary (A)enjoin any act or practice which violates any
provision of this subchapter or the terms of the plan, or (B) to obtain other appropritdblequ

relief (i) to redress such violations or (ii) to enforce any provisions of thisvapter or the



terms ofthe plan." In_Varity Corp v. Howe, 516 U.S. 489, 491-92 (1996), the Supreme Court

concluded that § 1132(a)(3) authorizes individtRISA planbeneficiaries to bring a lawsudr
harm due to a breadf fiduciary duty. And irCignag 131 S. Ct. at 18786, the Supreme Court

ruled that beneficiaries may bring suits for monetary raligfinstplan fiduciariedor breach of

fiduciary duty under 8 1132(a)(3).e&Clark 1V, 808 F. Supp. 2d at 224-26 (relying \darity

Corp. andCignag); see alsd&igna 131 S. Ctat 1879 ("The case before us concerns a suit by a

beneficiary against a plan fiduciary (whom ERISA typically treats asstet)about the terms
of a plan (which ERISA typically treats as a trust) ERISA provides thatd person is a
fiduciary with respect to a plan to the extenthe exercises any discretionary authority or
discretionary control respecting management of glieh or exercises any authority or control
respecting managemeor disposition of its assets." 29 U.S.C. § 1002(21)(A)&egVarity
Corp., 516 U.S. at 527. Bard and Semo have not denied that theyofdtis category

In Firestone Tire 8Rubber Co. v. Bruch, 489 U.S. 101, 155 (1989), the Supreme Court

indicated that a court reviews a claim under 29 U.S.C. § 1132(a)(1)(B) under a daferenti
standard of review when "the benefit plan gives the administrator or figulisaretionary

authorty to determine eligibility for benefits or to construe the terms of the plaeeClark I,

697 F. Supp. 2d at 31. It is undisputed that such discretionary authority érastedder the

terms of the PlanSeeClark 1l, 697 F. Supp. 2d at 31 n.3. Furthermore, the Supreme Court
stated invarity Corpthat "characterizing a denial of benefits as a breach of fiduciary duty does
not necessarily change the standard a court would apply when reviewing thestdtar's

decision to ény benefits" becausé&itestone, which authorized deferential court review when
the plan itself gives the administrator discretionary @uiyy based its decision upoime same

common-law trust doctrines that govern standards of fiduciary conduct.” 516 U.S. at 514-15.



Hence the Courttoncludeghat theFirestone standard applies h&veClark's breach of
fiduciary duty claim against Semo and Bard. The D.C. Circuit has defined tiisustaas one

of "reasonablenessWagener v. SBC Pension Benefit Plan-Non BargakPredjiam, 407 F.3d

395, 402 (D.C. Cir. 2005) (citing Block v. Pitney Bowes, Inc., 952 F.2d 1450, 1452, 1454 (D.C.

Cir. 1992));accordMoore v. CapitalCare, Inc461 F.3d 1, 11 (D.C. Cir. 2006). The standard is

deferential and "sometimes indicated by the tantitrary and capricious review,' other times
signaled by the phrase 'abuse of discretioBlck, 952 F.2d at 1454 (quoting Firestone, 489
U.S. at 109-11, 1135). Theparties agree. Séd.'s Proposed Findings of Fact and Conclusion
of Law [Docket Entry 128("Pl.'s F&C") at 48 (citingBlock); Defs.'Resp.to Pl.'s Proposed
Findings of Fact and Conclusions of Law [Docket Entry X3Dgfs.'Resp’) at 96. The parties
also agree that "Tgplan administrator must administer the prawis of a policy ‘consistently.™

Canada Life Assurandgo. v. Estate of Lebowitz, 185 F.3d 231, 238 (4th Cir. 1999) (qudéng

Nobel v. Vitro Corp., 885 F.2d 1180, 1188 (4th Cir. 1989)

So far, so goodBut disagreementsave emerged between Clark and Semo and Bard
regardingthe distinction between bringing a claim against the Plan administrator anshipreng
claim against other Plan fiduciaries. Trhere straightforwardf these disputes involvé&dark's
assetion of a conflict of interestClark assertsimplythat, "to the extent an abuse of discretion
standard applies, any conflicts of intereststrine weighed.” Pl.'s F&C at 4B®. Clark relies

on Metropolitan Life InsiranceCo. v. Glenn, 554 U.S. 105, 112 (2008), in which the Supreme

Court held thaa conflict of interest is present when "a plan administrator both evaluates claims
for benefits and pays benefits claim3:he Court rejectethe notion that "a change in the

standardf review, say, from deferential to de novo review" is warranted under such

circumstancesld. at 115-16.Rather the Court simply concluded that "a conflict should 'be



weighed as a factor in determining whether ¢hesan abuse of discretion™ and that judges
should ‘tetermine lawfulness by taking account of several different, ofterspasdic, factors,
reaching a result by weighing all togettieMetro. Life, 554 U.S. at 115, 117 (quoting Firestone,
489 U.S. at 115)7 Bard and Semo contend that "[t]he fiioh of interest analysis is
inapplicable" tahembecause Bard and Semo did not "individually serve as both the plan
administrator and the source of plan funds." D&fesp.at98.

The Court agrees wit@lark on this issue. The Court sees no reasaeuvetropolitan
Life to distinguish completely between plan administrators and other plan fiducities
readily apparent that a plan fiduciary could have a conflict of interest in malarsjoths about
benefit claimseven if he or she is not the source of funds for the plan. Thereadn this case
presents such a situation: as Semo testified at trial, he would likely himselteradarger pro
rata share of his lump sum distribution if less of the Plan's lirhitedls were distributed to Clark
(as would 8 other Plan participants)SeeTr. 549:10-13 (Semo)Bard's situation was more
complicated, since heo wouldbenefit fromdenying Clark's appedly receiving a largepro
rata share, but would also hawvenore viable clainfor his own more favorable groupirifg
Clark'sappeaweregranted. Considering not just whether a fiduciary was conflidtethow

and to what degree seems exactly the typevefghing' analysis thaMetropolitan Life

contemplated.t may well be true that the nature of the conflict is different for plan fiduciaries
than for plan administrators, but that is simply a consideration to be weighed®@guttenits
assessment under the abuse of discretion standard.

Anotherarea of disagreement between the parsi¢se Court's consideration of evidence

outside the administrative record. On this topic, the Court previously stated:

" Metropolitan Lifetherefore seems to embrace the "sligiogle” approach discussed by the D.C. Circuit in
Wagener407 F.3d at 402.



In order for the Court to determine if the firm's determination was relaksoriat

is important for the plan to provide a final, fully considered, and reasoned
explanation for the court to evaluate.™ Hall v. Nat'l R.R. Passenger Corp., 559 F.
Supp. 2d 38, 48 (D.D.C. 2008) (quoting Commc'ns Workers of Am. v. AT&T, 40
F.3d 416, 433 (D.C. Cir. 1994)). . .. And the Court must "review ERISA-plan
benefit decisions on the evidence presented to the plan administrators, not on a
record later made in anotherdion.” Block, 952 F.2d at 1455. Accordingly, the
Court can review Clark's improper grouping theory based only on the evidence
Feder Semo's Board of Directors considered during Clark's benefit appeal.

Clark Il, 697 F. Supp. 2d at 31. Clark now contends that "the abuse of discretion standard
extends, moreover, only to 'the specific basis upon which the Plan administratbrrreis

administrative denial of benefits.Pl.'s F&C at 4§quoting_Spradley v. Owen#- Hourly

Emps.Welfare Benefit PlanNo. 10-7100, 2012 WL 1959558t *4-5 (10th Cir. June 10,

2012)). Bard and Semo maintain, by contrast, that "the Court should consider evidence used for
the denial of benefits that is not included in the administrative record" becajrdé&é the
Spradley ase, this case concerns a claim of breach of fiduciary duty that must be reviewed
following a trial on the merits.”" Def®Xesp.at 97. The main issue here, of course, is the
erroneoustatement in the letter denying Clark's appeal tfatthe above years Howard Bard
received thesame percentage as Ms. Clark." Pl.'s Ex. 85 at D@8k believes thahis
statement makebe reasons given the letter "untrue,” making thee novostandard apply
instead. Pl.'s F&C at 50.

There is som#rce toClark's argument, but the Court believes that it must review the
actions of Semo and Bard largely under the deferential standard by which fichatiaryis
typically judged with appropriate consideration givenvibich evidence appeared in the
administrative recorh evaluating the weight of evidenc&he Court certainly still believes
that, in order for the Court to determine if the decision on Clark's apjasaleasonable, "it is

important for the plan to provide a final, fully considered, and reasoned explanationdouthe



to evaluate."Hall v. Nat'l R.R. Passenger Corp., 559 F. Supp. 2d 38, 48 (D.D.C. 2008) (quoting

Commc'ns Workers of Am. v. AT&T, 40 F.3d 416, 433 (D.C. Cir. 1998)rthermorethe

Court still must, as the D.Circuit has instructed, "review ERISA-plan benefit decisions on the
evidence presented to the plan administrators, not on a record later made in anathér for
Block, 952 F.2d at 1455The Court does not believe thatampletelydifferent standard applies
for fiduciaries, as the defendants would have it.

Nonethelessn this case, the Plan did articulate an explandtoits decision: it
believed that the appropriate accrual percentage for Clark for the relevantwasat0%in
particular because Bard was grouped that way for those yBEaesCourt is therefore not in the

position faced in Communications Workers of Amerghere"the District Court had nothing

before it, except the arguments of counsel, to which it could defer." 40 F.3d at 433.
FurthermoreSemo and Bard are not, as in Spradley, trying to rely on somebat$isrfor the
reasonableness of their decisid®eeSpradley, 2012 WL 1959553, at *4T{ie specific reasons
and specific provisions supporting Defantls broad coverage argument have changed, and we
will not permit Defendant to sandbag Plaintiff with its affeefact interpretation of an entirely
different section of the Pldi). Rather, they are defenditige reasonableness of tieems of the
deasion they made at the time and articutbte Clark.

In reviewing Bard and Semo's behavimcoming to the decision that was articulated to
Clark, thenthe Court will be, as stated Block, restricted tothe evidence preated to the plan
administrators." 952 F.2d at 145But evidence admitted at trial about how the decistakers
in fact considered Clark's appealat the time they were considering- falls into this
category. To conclude otherwise would force fiduesdefending themselvédsom these

claimsto rely only on documentary evidenttet literally could be put into an "administrative



record," rather thaan evidentiary record of how they actually went about making the decision.
Relatedly, although the same "standard of care" applies for plan fidu@aresplan
administrators, it does not seem entirely fair to apply the same formal ragotsefor
consideration of plan action to consideration of fiduciary action; what must beetses

whether tle fiduciary fulfilled his or her duty appropriately, not necessarily the adtration of

the plan writ largefor which the fiduciary may have only been partially responsible. In other
words, the Court must consider the riblat the fiduciary playedeven though it applies the same

standard of care to every actdrhis situation is far removed froBlock, in which theplaintiff

arguel that a separate entity's decision not known by the plan administrator wastredetha
reviewof the decision.See952 F.2d at 1455-50n considering the decision that was made in
the full light ofthetrial evidencethe Court willcertainlynot consider reasons other than those
on whichthe defendants actually relied whityeywere considering Clark's appedlthe end of
2005.

In sum, aswith conflicts of interest, the Court believes it must consideraatbrs giving
each factor the weight that it deserviesluding whether it appeared in writing at the time the
decision was being made. Tipiocesswill best fulfill what the Supreme Court has referred to
as the "combinatiocnf-factors method" for judicial review of fiduciary condu8eeMetro.

Life, 554 U.S. at 119. And the Court believes this standard is appropriate for what is ultimately
an equiéble determination.

Finally, the partiesalso disagree about wheth@iark must show willful or bad faith
conduct to establish the defendants' breach of fiduciary duty. For this propositianasgm

Bard rely on, among other cassivin v. US Airways, No. 03-2373, 2005 WL 713522 (D.D.C.




March 17, 2005)2 Morgan v.IndependentDrivers Ass'n Pension Plan, 975 F.2d 1467 (10th Cir.

1992); and Burke v. Latrobe Steel Co., 775 F.2d 88 (3d Cir. 1985). Clark, in resptasse,

among other casel) re Mailman Steam Carpet Cleaning Cof®6 F.3d 1 (1st Cir. 1999); and

Lecky v. Stefanp501 F.3d 212 (3rd Cir. 2007).

The Court'seview ofthe case<ited by both parties reveals that the legal standard is
quite clear and not subject to much, if any, disageyd: "[W]hen a trustee exercises his
authority, a mere mistake will not render him liable for a loss. Onlyfairitthe form of bad
faith or negligence — will. When, on the other hand, a trustee takes action that éxseeds
authority, he is strictlyiable for any loss (and accountable for any profitécky, 501 F.3d at
224 (iting Restatement (2d) of Trusts 8§ 201 cmts. a-c (1958)gan 975 F.2d at 1470

(quoting identical languagen re Mailman Steam Carpet96 F.3d at 7 ("[Surcharge] is most

fittingly defined as '[t]he imposition of personal liability on a fiduciaryvolfl]ful or negligent
misconduct in the administration of his fiduciary duties.™ (second alteration inalyi¢quoting
Black's Law Dctionary 1441 (6th ed. 1990))Lecky explicitly notedthat it was clarifyinghe
discussion in BurkeLecky, F.3d at 223.And the brief statement on the topic does not
unequivocally gte that bad faith is requiréds opposed to negligena®)otherwise warrant
deviation from this clear rule.

As far as the Court can tell, there is no allegation here that Semo and Beedex their
authority as fiduciaries. Hence, theu@owill applythe following standarda fiduciary
breaches his duiy hebehaves either negligently or in bad faith (willful miscondu@t)e Court
alsonotes that a straightforward retidn of the negligence standaagpears ifboth the Plan
itself andthe ERISA statute SeeExs. 1 & 3 § 11.X"Each [fliduciaryshall act with the care,

skill, prudence and diligence under the circumstances that a prudent man, actikg in a li

8 The case docket reveals that the Lexis citation for this decision containsoting date.
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capacity and familiar with such matters, would use in conducting an enterplilse ciaracter

and with like aims.")Katsaros v. Cody, 744 F.2d 270, 279 (2d Cir. 1984R(FA requires a

pension fund fiduciary to act 'solely in the interest' of a plan's participants aeficizies, and

to discharge his dutiewith the care, sk, prudence, and diligence . . . that a prudent man acting
in a like capacity and familiar with such matters would use in the conduct of an isetefa

like character. . ." (quoting 29 U.S.C. § 1104(a)(1){R)

ii. Application to Present Facts

Clark's contention that she was improperly grouped under the Plan is not frivolous. In
the Court's view, Plan fiduciaries reviewing Clark's 2005 appeal, possessktthefatts may
well have reasonably concluded that Clark should have been grouped in the 20% category for
plan years 2000, 2001, 2Q0& at leasfor the 2002 year. Yet the Plan was ambiguous, and
Semo and Bard undertook a reasonable process and made a reasonable decision about Clark'
grouping. The process was not perfect. But the Court concludeéetimaand Bard fulfilled
their fiduciary dutiesinder the relevant standavticare.

The Plan, as revised by the Third Amendment, was ambiguous. Clark has repeatedly
tried to avoid this fact bgointing out that the "Group B" (or "Class B") language was nlognw
read alone, ambiguous$ee, e.gPl.'s F&Cat 49 ("[T]here is 'no ambiguity' in the provision in
the Third Amendment that 'All Participants who are Class A Sharehold#ére Bmployer and
who were born on or after January 1, 1950 are in the@&8gification (or 'Group B').").

ClarKs counsedlso tried to elicit testimony from witnesses to the effectttieGroup B
languagewhen read alone, is not ambiguo®&ee, e.q.Tr. 939:14-942:12 (AnspachpBut it
does not make sense to take one smat®f any document- statute contract, or, in this case,

ERISA plan — out of context and declare that it is "unambiguous.” By Clark's tbgic



language defining Group C wakso"unambiguous," which would mean that Clark should have
unambiguously been placed in two groups at once. The Plan simply cannot hareay.
Hence, the case law about fiduciary decisions that contradict the unambiguaaganthe
plan in question simply is not helpful here.

On the basis of the evidence at trial, the Cbnds credibleSemo and Bard's testimony
that their decision on Clark's appeal was based on their understanding thatd@&tdr& had
been intentiondy placed in the 10% grouping for plan years 2000, 2001, and 20GBattkere
was no reason to change that grouping. Bard testified clearly and crediliig thaught that
Group B was created for Sem8eeTr. 323:18-324:9 (Bard). From the chronological sequence
of events, it appears that Anspach sent the firm Bard's June 2000 memorandum atdhme&ery
time that he alerted the firm to the "drafting error,” on November 4, 2868PI.'s E»s. 36-37
Tr. 896:18-897:12 (Anspach); Tr. 1073:18-22 (Semo). The Court believes it would have been
reasonable for Bard and Semo to draw the conclusion from this memorandum that Bard and
Clark were intended to be placed in the 10% category for the relevant yearsalsspedi
confirmed Bard's understanding of the arrangemens.true thathe memorandum coukdso
be read, asl@rk insists it must be, to relataly to the firm's “final contributio to the Plan" for
that particular plaryear. But that is not the issue. The issue is whether Bard and Semo could
have reasonably drawn the conclusion from the memorandumOitaivas the appropriate
grouping. The Court believes that the memorandum could have reasonably given Bard and
Semo that impression.

The defendants have made much of the fact that Bard's input into Clark's appeal wa
contrary to his selinterest, since any aoti to improve Clark's grouping for the years in

guestion probably would have improved his own status. The CourttfiatdBard's incentive in



this regard somewhat supports the veracity of his testimony that he trulebletie 10%
grouping was appropriate for both himself and Clark. To be fair to Clark, there sodyaake
been significant informal pressure on Bard to resolve the situation in a wayaworalde to his
current than to hiformer coworkers, even if this meant he himselbuld be put slightly at a
detriment. In any case, this argumeatsof particular significance to Semo, who testified
repeatedly that he relied on Bard's statement against what Semo perceived saseBard'
interest in coming to the conclusion that Bard and Clark had been appropriatelydgrobpe
Cout findsthis testimony credible, especially as it was corroborated by Nielseraladno
indicated that he found Bard's statement against interest significant. dnvotis, the Court
finds credible Sem's assertion that he relied on Bard's understanding of the Plan documents
because Bard had an incentive to read the documents in the other way. This is true elaen thoug
Semohad somewhat of an incentive to resolve the appeal against St resolvingt in her
favor would have resulted in a smaller patashare for himself. Although this fact would have
given Semo an incentive to resolve the appeal against Clark, the Coudréddse the
testimony that both he and Nielsen were legitimatelyyaetsd by Bed's statement against
interest’® And the Court finds that Semo behaved reasonably by deferring to Bard's
understanding under those circumstances.

In coming to these conclusions about Semo and Bard's behavior, the Court takes into
consideration the process by which they reviewed Clark's appeal at the28@boflt is not
difficult to believe that Semo and Bard were not predisposed to rakelveatter in Clark's

favor. At this point, Clark had left the firm more than two years prior and wasgesadditional

19 Clark also argues that "[t|he Defendants' interest in making . . . thiduali®n that was part of their business
'negotiation’ with Mr. Feder, clearly weighed in their decision®twé everything the same' and proceed as
originally planned." Pl.'s F&C at 51. But this idea is togiktsented for the Court to consider. Clark has not
explainechow she believes a negotiation with Feder had an effect orrdlpigg decision, and no evidence in the
record indicates that it did.



money that would come at the expense of current employees’ distributions. rraréhext least
once in the recorddnspach makes reference to "t[ying] togetber position," Pl.'s Ex. 67,
suggesting that the defendants were not approaching the question with entire ggu&ninthe
other hand, the reasonableness of Semo and Bard's conduct is supported by the fact that the
involved Nielsen in the process as a "set of fresh eyes to go over the issuemit' Tr.
804:21-805:9 (Nielsen). The fact that Semo and Bard brought in a third party without
preconceptions about the outcome of Clark's appeal suggests that they considese tihe i
good faith. Furthermore, the fablt Nielsen's testimony on why the group came to the decision
that they did — the group relied on Bard's understanaisnigthe original intent— strongly
corroborates Bard and Semao's testimony that this was the real véastrey resolved Clark's
appeain the way that they did

To be sure, the Court does find significance in the fact that Bard was agreaiped in
the 20% category for the 200fap year while Clark was grouped in the 10% category.
Inconsistentreatment of similarly situated participants by Plan fiduciagesoubling. And
Bard's 2002 groupinglsoarguably suggests that Clark and Bard were not put into the 10%
category with clear intentionality. Were the Court deciding which group te @&rk into in
the first instance, this fact miglaiccordinglycarry significant weight. But the Court is mindful
of its role in reviewing a decision by a fiduciary. The question is not wheth#hingls being
equal, Clarkmight have beefairly moved into the 20% grouping, but rather whether Bard and
Semo's actions were reasonabdad the Court findsredibleBard and Semo's testimony that
they had no idea that Bard had been placed in the 20% category for the 2002 plarhgear at t
time that they were resolving Clarkispeal. Indeed, it is not even clear to the Court tBatd’s

2002 grouping can properly be considered to be part of the administrative record as¢his c



Clark has indicated that she received this information during disco$esTr. 13:18-20
(Clark). It is not clear when the information surfaced, and certainlgeibévident that the
information was before Bard and Semo when they came to their decision on &lpdes.
Anspachappears to have been the source of Bard and Semao's information about the groupings,
and there is nparticularreason to believe that Anspach provided the information about Bard's
grouping in the 2002 plan year to Semo and Bard in the context of Clark's appew.testified
that he did not recall lookg at such calculations and relied on Anspach's statements that the two
were grouped identicallySeeTr. 549:14-550:9 (Semo)n any casethe Court findsredible
Bard and Semo's testimony that they believed Bard and Clark to have beshttieatame
during their overlapping years at the firm. Furthermgreegn that Bard and Clark were
generally treated the samile at the firm — whichis further borneut by the fact that they
were treated the same for all the other overlapping yedfse Court is not persuaded by Clark's
contentions that Bard and Semo had some further duty to perform "due diligenee'tignd
Anspach's statement&nspach presented information indicating that Bard and Clark had been
grouped in the 10% category for the years in question and that information comported with the
general way that Bard and Clark had been treated. It was reasonable fan8&emo to
believe thatAnspach's representations were accurate

The Court also does not agree with Clark that Bard and Sdetetsnination with
respect to Clark was inconsistent with their treatment of themselved.aBa&/Semo do not
seem to have had any role in Bard being placed in the higher grouping for theayd&artd and
Clark were both at the firm. As noted, the @dunds credible Bard, Semo, Anspach, and
Nielsen's testimony that they intended to treat Bard and Clark the sames®ydars.

Furthermore, Semo was simply not similarly situated to Bard and Clark. The B@&ssky



provided that he receive 20% accruals, and he was clearly viewed as a more seniorahember
the firm.

The Court is not especially persuadeyglthe testimony from Anspach that flaegment
on Clark's appeatas made due tta decision to leave everything the same and leave it how it
was' because the group did not "f[ind] anything different to change the answer900:14-
906:13 (Anspach)These statements border on the arbitrary; they come close to articulating the
point of view that a decision should stand in light of no further information even if the brigina
decision was not supported by any particular reasoning. If that were alethate®id Bard were
relying on, the ambiguities in the Plan would probably have to be resolved in Clagdk's Bt
the Court is sufficiently persuaded by the testimony that Bard and Sennodegly believed
that the initialplacement decisiohad been purposeful, and that therefore Bard and Semo's
resolution ofClark'sappeal was reasonablEurthermorethetestimony at trial indicated that
Reddington was regularly receiving information from Moline about Plan groupingshiariddt
could have fairly suggested to Semo and Bard that the initial grouping was purposeful and
should only be revisited for a good reason.

The Court does not put much weight in the fact that Reddington appears to have placed
Bard and Clark in the 20% grouping in his preparation of the final Actuarial ValuatmotRe
Since the Report was datédne 2006, it cannot itself have factored intodéeisionon Clark's
appeal There was no testimony at trial that indicated that Reddington had any guthptéce
individuals in particular groupings, nor was there any testimony, or other reaselete, that
Reddington had been instructed to place Bard and Clark that way by someone with aothority
make that decision. That Reddington did so seems to have been first "discoveredk’by Cla

expert, Poulin; there is no indication that Bard and Semo were even awar8edml.'s Ex. 96



at 1011. It appears to the Court that Reddington, having been told to run the numbers in this
fashion in the consideration of Clark's appeal, simply included them in the AcNalualtion
Report for no particular reason.

Finally, there is the issue of th@@B restatement of the Plan and how it relates to Clark's
grouping under the earlier Third Amendment. The 2003 restatement is relevant @sects.
First,in resolving the ambiguity between Group B and Group C by placing participahtasuc
Clark and Bard into Group,Bhe restatememould arguably suggest that the firm intended to
place these participanitsto the more favorable groupiad along However, lis realing of the
restatement was belied by Anspadb&imony, which indicated thhe drafted the 2003
restatement to resolve the Third Amendment's ambiguity without any thought ibwowd
affect particular Plan participants how participants were previously grouped under the Plan.
Anspach's cover letter accompanying the restatement supports this asgessoeeit does not
even mention the change. J&8es Ex. 37. Substantisdstimony at triahlsoindicated that
Anspach and Reddington were somewhat removed from thedkay operation of the firm and
dealt with the Plan's operation without much involvement with the firm's personnel, suggest
that Anspach was unlikely to have made the change with certain individuals in mind.odie C
finds this testimony credible, even though Anspach did also state that he "may have had
conversation with somebody at the firm" about the groupings but could not recall. Tr. 35:12-
(Anspach) In any case, there certainly is no evidence in the recorditatedhat Bard and
Semo had some knowledge about the intent behind the restatement at the tiner¢hey w
reviewing Clark's appeal.

Secondthere is also the argument that the 2003 restatement actually had retroactive

effect, meaning that the restatement itself put Clark into the 20% cafegdng 2000, 2001,



and 2002 plan years. Anspach's November 2005 email to Semo indicated unequivatcall
"[s]ince Denise was gone by [October 1, 2002], this restatement does not affedtltie Ex.

67. Semo and Bard never seem to have segoadsed that assessmefihd Anspach testified

at trial that he intended, in drafting the 2003 restatenienit to affectonly plan years after its
effective date.But the restatement itsel not © clear. It amended the groupings such that Bard
and Clark|f the new groupingaereto apply to them (as they did to Bard in the 2003 plan

year), would redee 20% accrual. And he restatemenmdicated what theld groupings were

“[flor the period commencing October 1, 1993 and ending September 30, 1998," E4(&)8 5.

but did not indicate what the groupings were for the period beginning October 1, 1998. That is,
the restatement indicated what the new groupings were and noted what the priorggrowgre

for the period from October 1, 1993, to September 30, 1998, but did not note anything about the
groupings from October 1, 1998, to the date of therestent.One reading of this language

would be that the restatement's new groupings actually superseded the Thididenefor the
period beginning October 1, 1998eeTr. 1129:14-1133:11 (Semon the other hand, the
restated Plan does not actuagy that it has any retroactive effect, it had an effective date of
October 1, 2002and Anspach clearly testified that he drafted it with the intent only to affect
accruals from the effective date forwar@efendants have also noted that Clark didrasethis
interpretation of the restatement until submitting findings of fact and cooictusf law

following trial.>° Indeed, Clark's counsel's opening statement at trial arguably sugtjesttte

2003 restatement did not apply retroactiveBeeTr. 12:1923 ("So there was some initial

confusion, but then in the year 2003, that mistake was apparently identified, and Mr. Bard wa

2 0ddly, Clark asserted after trial that the Court must "review(] the easons that Defendants advanced at trial
related to the 'Effective Date' of the Restated BHEnovd becauséthe 'specific reasons' given in the December
14, 2005 denial letter are untrue.” Pl.'s F&C at 50. But it was Clark, endefiendants, who first raised the issue of
the restatement's effective date well after the decision on her appsahaidiyfair to fault defendants for not
initially responding to an argument that Clark never raised in her appeal
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put into the 20 percent classification for two years. But they didn't ¢drieclassification all
the way back, and they didn't correct Ms. Clark's at all.")

The Court is mindful that, if the Plan as restated in 2003 unambiguously indicated that
Clark was entitled to a 20% accrual percentage for the three years iomgusast would have a
strorg case that she was entitl® that grouping upon the Plan's terminat®eeWageney 407
F.3d at 404 ("As plaintiffs justly contend, it is patently unreasonable for the Gaarand other
Plan officials who are authorized to administer the Plan to interpret the Plarainanthat
discriminates against plaintiffs in direct contravention of the Plan's plaindged). But the
Plan's language ot unambiguous on this point. The Plan provided for accrual of benefits over
time. The2003restatement contained an explicit effee date of October 1, 2002As far as
the Court can tell, it would have been completely inconsistent with evergls@gn the Plan
for an amendmernb reach back in time and charggeountbalancegreviously accruetbr
time periods prior to the fefctive dateof the amendment. (Indeed, doing so in a way that would
hurt Plan participants would usually be illeg&eeClark IV, 808 F. Supp. 2d at 2371t is
therefore reasonable to read the Plan's language as providing for nemgsdopibenefits
accrued beginning October 1, 2002, but not before. The Court finds Anspach's testimony that
this was hisntentin drafting the language credible, especigilen that it was the interpretation
that he expressed from the beginning upon raising the issue with Semo. FurthérenGaurt
is also aware that Wagengas a suit against the plan itself, whereas here Semo and Bard would
be personally liable to Clar Even if Semo and Bard had honestly misinterpreted the Plan —
and the Court is not convinced that they didt-would not be clear thahey would be liable for

abreach of fiduciary duty for an honest mistake based on Anspach's repreasng&ge



Morgan 975 F.2d at 1471 ("As the case is presented to us, the defendant trustees made a mistake
in interpreting the plan . . . . [T]he trustees are not subject to &bditl for their mistake.").

In sum, the Court findsredible Bard and Semo's testiny, corroborated by Nielsen,
that they relied on Bard's understanding that he and Clark were intended toeleplhe 10%
category for plan years 2000, 2001, and 2002. The Court conthaddkis justification was
reasonable, given the ambiguous Plan languagewasdot a breach of fiduciary duty. The
Court acknowledges that the statement that Bard was treated the same as Clarnefevant
yearswas falsebut the Court finds credible the evidence that Bard and Semo did not know that
the stéement was false and behaved reasonably in believing that it waStree€Court is
mindful of both the fact that the 2003 restatement resolved the ambiguity in what would have
been Clark's favothad she remained at the firamd that the 2003 restatement arguably could
be interpreted tapply retroactively to Clark. Nonetheless, the Court conclindeshe
restatementloes not providany insight intdhow the previous iteration of the Plan should be
interpretegdand concludsthat the2003restatement could reasonably be interpreted by Semo
and Bard not to apply retroactively, especially given Anspach's stateménés effect.
Accordingly, the Court concludes that Semo and Bard did not behave negligently oraittbad f
and therefore that they did not breach their fiduciary duty.

b. Summary Plan Description Claim

Clark contends that Feder Semo violated ERISA's disclosure requiremenisgyda
disclosein the siImmaryplan descriptiontherisk of loss of benefits atl& termination and the
Plan's lack of PBGC insurance. Pl.'s Statement8at'7Clark maintains that the SPD's

statement that "[i]f the Plan terminates, you will become 100% vested in yoyueddenefit

2L Clark also asserted this claim against other defendants in this case, ®atithpreviously concluded that "Clark
may only bring a claim for leach of fiduciary duty under § 1132(a)(3) based on misleading informatanSPD
against the plan administratorClark IV, 808 F. Supp. 2d at 230.
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and your accrued benefit will be distributed tmyn accordance with the terms of the Plan,"
Pl.'s Ex. 4 at 6-7, conflicted with the actual Plan provisions that distributions woulddee ma
only to the extent funded. Pl.'s Statement at Glark claims that the SPD therefore violated
two Department oLabor Regulations. First, Clark contends that the SPD violated the
requirement to includea'statement clearly identifying circumstances which may result.in
loss . . . of anypenefits that a participant or beneficiary might otherwise reasonabdygtetke
plan to provide on the basis of the description of benefits." 29 C.F.R. 2520.102-3(I). Second,
Clark contends that the SPD violated the requirement to inclujdéhe benefits of the plan are
not insured [by PBGC], a statement of this fact, and reason for the lack of irstira@cC.F.R.
2520.1023(m)(1). Clark asserts that if she had been informed of "the risk of loss on plan
termination,” she "could have complained about the underfunding" and "would have elected the
$227,000 lump sum ddfed in the September 2005 letter." Pl.'s F&C at 28ge alsdr. at
59:23-60:10 (Clark).FederSemo maintains that the SPD made the appropriate disclosures.
Defs.' Proposed Findings of Fact and Conclusions of Law [Docket Entry 130] ('"B&€3’) at
28-30. The firm also maintains that even if the SPD were deficient, Clark would notlie abl
prevail on her SPD claim because she has not shown that Feder Semo was unictségt er
that she was harmed by the SPD languddeat 3032.

The Court previously denidéeder Semo's request fummary judgment on Clark’s
SPD claim. The Court stated:

Because Clark raises material issues of fact regarding whether the SPD danguag

regarding Plan termination and the PBGC insurasesefficiently clear as to

whether the Plan is protected by the PBGC and how a patrticipant's benefigs can b

reduced, . . . Clark states an ERISA violation by the plan administrator. Clark

may receive equitable relief in the form of surcharge against Feder Semao if s

can demonstrates that the plan administrator's "violation [of ERISA] injuned hi

or hert" SeeCIGNA, 131 S. Ct. at 1881. "But to do so, he or she need only show
harm and causationd. The Court clarifiedn CIGNA that "it isnot always



necessary to meet the more rigorous standard implicit in the words 'detrimental

reliance™— instead, only "actual harm must be showid.'. . . Defendants have

not demonstrated that Clark was provided information "clearly identifying

circumgances which may resultin . . . loss" of benefits, and she did not receive

the complete value of her accrued benefit, so she is in the category of individuals

who suffered "actual harm" and hence may proceed on her § 1132(a)(3) claim for

breach of fiduciey duty based on the deficiencies in the SPD.
Clark 1V, 808 F. Supp. 2d at 230-31.

Pursuant to 29 U.S.C. § 1022(a), a summary plan description must be furnished to plan
participants and beneficiaries and must "be sufficiently accurate and congivehien
reasonably apprise such participants and beneficiaries of their nghtsdbhgations under the
plan! The Supreme Courhay well havegranted certiorari it€ignain orderto clarify the
standard by which harm mus¢shown for a claim based on this provisid@®eeTr. of Oral
Argument at 33:16-2@igng 131 S. Ct. 1886 (No. 09-804) (Breyer, J.) ("[A]s long as you show
some kind of reliance and harm, and then we're back to what | thought we granted wisctor
is why not say if harm is likely, thehe burden shifts?"). The Supreme Caondicatedthat,
although a fiduciary can be surcharged "only upon a showing of actual hlaatrgttual harm
"may sometimes consist of detrimental reliance, but it might also come from the logghof a r
protectel by ERISA or its trustaw antecedents.Cignag 131 S. Ct. at 188kgee alsad. ("In the
present case, it is not difficult to imagine how the failure to provide proper symma
information, in violation of the statute, injured employees even if thegatithemselves act in
reliance on summary documents — which they might not themselves have $eethey may
have thought fellow employees, or informal workplace discussion, would haventekiiosy if,
say, plan changes would likely prove harmful.").

Somewhat unfortunately, the standard isesgecially clear following€igna. The

distinctions between "actual harm," "detrimental reliance," and "ihpmg/ not obvious, and the



cases interpretin@ignahave revealed the diffictyl. In Skinner v. Northrop Grumman Ret.

Plan 673 F.3d 1161, 1167 (9th Cir. 2012), the Ninth Circuit concluded that "considering that
[plaintiffs] did not rely on the inaccurate SPD, they establish no harm for wiegtshould be
compensated.” It is difficult to reconcile tlusnclusionwith Cignds statement that employees
mayhave beeriinjured . . . even if they did nthemselvesct in reliance on summary
documents.” 131 S. Ct. at 1881. On the other hhmiCourt agrees with Skinner's rejection of
the argument thathe 'harm' of being deprived of [a] statutory right to an accurate SPD is a
compensable harm," because such an interpretation "would render [the plan adorinistrat
strictly liable for every mistake in summary documents.” 673 F.3d at $26Cigng 131 S. Ct.
at 1881 ("We believe that, to obtain relief . . . , a plan participant must show that thiewviolat

injured him or her.").In contrast, irKillian v. Concert Health Plar680 F.3d 749, 757 n.7 (7th

Cir. 2012), the Seventh Circuit concluded that it "need not discuss the ramificatiGhgrd [
here, however, because [plaintiff] fails to demonstrate that any breach omttbk[gafendants]
actually caused his harmThat court concluded that "a reasonable fact finder could only
conclude that [plaintiffs] would have" taken the same course of conduct regardidsstioér
they wereprovided an accurate SPId. at 758. The Seventh Circuit has since graetedanc
review of Killian, although thepartialdissent did not differ with the majority on this issigee
id. at 768 (Ripple, J., concurring in part and dissenting i) fdithere is, therefore, no evidence
that [plaintiff] incurred these medical bills because didenot know . . . .").

As noted above, relief under 29 U.S.C. § 1132(a)(3) is for "appropriate equitable relief,"
and the Supreme Court was cleaCignathatthe remedy arises under "the law of equity.” 131
S. Ct. at 1881 Under the facts of this sa, and with the benefit of the full record, the Court

determines that Clark has not shown that she was harmed by the SPD.



To be sure, the SPD was not a model of clarity. The statement that "[b]enefitshismder
Plan are insured by the PBGC if this Plan has more than 25 participants,” Pl.'s Exwéas
itself arguably inaccurateThePlan did at times have more than 25 participantalbeit not
"active" participants, a word not used in the SKription — and yet the Plan was not covered
by PBGC insuranceAnd even if the statement were accurate (i.e., if "participants” was
understood to mean current employee participants), it would be hard to conclude thaait was "
statement of th[e] fact" thdthe benefits of the plan are not insurbg the PBGC, as required
by 29 C.F.R. § 2520.102¢6m)(1). Furthermoreghe Court cannot agree with Feder Semo that the
SPD actually indicated that participamgyht receiveless than their full benefit distribution.
The firmtries to find this meaning in the sentence stating that "[i]f PBGC covers thisridlan a
on termination, if the Plan does not have sufficient assets to pay the benefit, tGeAiBG
provide part or all of that benefit." Pl.'s Ex. 4 at 7. This statementimpésthat there might be
circumstances in which the Plan hadufficient assets and Plan membemuld receiveonly
"part” of the benefit. But it is hardlia statement clearly identifying circumstances which may
resultin ... loss . .. of anpenefits," as required B89 C.F.R. § 2520.103¢l). On the other

hand, Clark's reliance durstein v.Retirement Account Plarof Empoyees of Allegheny

Health Education &Researchiroundation, 334 F.3d 365 (3d Cir. 2003), is misplaced. That case

involved an SPD that "conflict[ed] with the plan language,” id. at 378, which is not the case he
where the SPD simply failed to provide, at least in a straightforward mannez|ethant
information.

In any casgthe Court cannot conclude that a clearer SPD would have conveyed to Clark

any informatiorthat she did not already know or that could plausibly have affected her



behavior?? Clark testified that she was provided with and was aware of the SPD during her
terure at the firm, but candidly admitted that she did not rely on it for any infamatihat
alone would not be enough to preclude recovery, lmgritinlydoes not help her case. More
importantly, though, is the fact that Clark was the managing patieder Semantimately
aware not only of the firfa affairs, but also the Plan's, and an experienced ERISA lawyer to
boot. As a factual matter, the Court finds it simply implaugiée Clark was unaware that
retirement plans that terminate unexpelty can only make distributions to the extent those
distributions are funded. She cannot deny that she knew the Plan was less than "fully funde
since she herself oversaw a significant distribution to the Féu®reeduced the Plan's assets
below itsliabilities. And with respect to PBGC insurance, it is simply erediblefor Clark to
contend that a better SPD would have alerted her to the fact that the Plan did not have the
insurance when she herself would have been responsible for providing for the insurate (or
as managing partner. Clark has admitted that she was aware the firm wasmpPByC
insurance premiums, and she accordingly notes that "PBGC insurance coveraiggeipendent
on timely payment of insurance premiums," Pl.'s F&&G5(citing 29 U.S.C. § 1307(d)). But
she did not actually testify -ror has she ever really asseredhat she wasnaware of the
firm's lack of insuranceGiven her experience and her role at the fitme, Court concludes it is
not crediblethat she was unaware thiis fact.

There may well be individuals who are not knowledgeable about the workings of
retirement plans generally or specifically teirement plan invhich theyparticipate Even if

they themselves did not rely on the SPD, those individuals can plausibly say thégbave

% Clark has also asserted in her piistl briefing, though not in her earlier filings, that an upd&ed "should

have been distributed to both current and former employees" after Clateléftm. Pl.'s F&C at 556. Compare
id., with Pl.'s Statement at¥0. But even if this claim were properly presented, it would makeffaveatice

because the Court concludes that Clark was not harmed by not receivinfpithiion that the SPD was supposed
to convey.



harmed by an inadequate SPD, because an inadequate SB®szaa to deny information to

even those employees who do not themsetlgsonthe document. Bud plaintiff who is fully

knowledgeale of whatever information was missing from an Sedbnot fairly be said to have

been harmed by the SPD's inadequacies. To hold the plan administrator liable under such

circumstances would be, as the Ninth Circuit indicated, to hold plan administratiots/'s

liable" — if that is the right phrase- "for evey mistake in summary documerit§kinner, 673

F.3d at 1167. That cannot be riglilark was sucla fully knowledgeable employee. Indeed,

the Court suspects that the reason that Clark never re&PtD is because she was confident

and quite appropriately so — that she knew everything it had to say about the Plan, and more.
Finally, the Court notes that what Clark contends she would have done had theesPD

more accuratesialso not a particularly strong argument for injuffne time period in which it

would even be plausible for Clark to assert that she could have been harme&Bpthehat

is, the time period in which Clark was not actually herself administeringdinea® managing

partner of the firm— was aftersheleft the firm. At that point, Clark was not insgrong position

to negotiate for greater benefits or consider leaving the firm, whicheapatadigmatic

examples of hovan employee migtdainfully reat to a fully disclosed inadequacy in a

retirement plan.Cf. Tr. of Oral Argument at@.17-37:24Cigng 131 S. Ct. 1886 (No. 09-804)

(Alito, J.). Clark asserts thathe was injured because she would have either "complained about

the underfunding" or would have responded to the September 2, 2005, letter more quickly. But

there is little reason to believe that either of these actions would have actsaltga inClark

ultimately receiving more money. With respect to complaining about the underfuskeng

testified at trial that she actualiyd stress to Semo the importance of funding the Because

"[t]here are others of Usther than Feder] who are depending on the plan.” Tr. 63:9-16 (Clark).
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It is hard to believe that Clark woultchve beesomewhat more vocal if the SPD had more
clearlyarticulated the risk of loss that this would have had any effect on how the Rias

funded. mo and Bard were aware tAlan was somewhat underfunded and had taken action to
put more money into the Plan; by all accounts, they were blindsided by the loss bigtest

client and subsequent unexpected closure of the firm. That additional complainirag from
former employee would have had dmpactstrains credulity. Furthermore, it is quite clear

from the record that no one received the distributions that they were quoted in the September 2
letter and that the change in the firm's status from tottering to clesingt the speed with

which participants returned their election formswas the reasonHence, the Courlso

believes that Clark's claim that she returned her election form more slosvtg the inadequate
SPD has no importln sum, even if a more adequate SPD were to havealbater job of
disclosing the relevant information — which, as indicated, the @oadludesvould nothave
actually told Clark anything she did not already knowt-s hard to believe that Clark was in a
position to do anything with that information that would have made a difference, and hehce ha
to conclude tht she has even articulatediable theory of how she was harmed by the
inadequate disclosure. Hence, the Court concludes that Clark cannot recover on harrsPD cl

c. Interest Rate Assumption Claim

Clark contends that Feder Semo and individual defesddemo and Bard breached their
fiduciary duty to "maintain the Plan on a sound actuarial basis" by failing tacttree
underfunding of the Plan caused by an "unreasonable” 8% interest rate assump's
Statement at 13Clark relies on 29 U.S.C. § 1083(h)(1)(A), which requires that "the
determination of any present value or other computation under this section shall benrttazle

basis of actuarial assumptions and methods — [] each of which is reasonable (talkacgonint
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the experience of the plan and reasonable expectations).” She also maintairesRkat's own
funding policy requires that the Plan be maintained on a "sound achasisl" Pl.'s Statement
at 15. efendantxounter that actuaries, rather than plan sponsors, have the duty of ensuring
that actuarial assumptions utilized by a plan are reasonable. Defs.' B&3&t Theynote that
Reddington consistently certified that the actuarial assumptions used to funantheduding
the interest ratassumption, were reasonabld. at 38. Furthermore, defendants contend that
the 8% interest rate assumption was reasonathl@t 3839. Theyargue that the 8%
assumption was reasonable as a reflection of the PRiatosicalinvestment returnsld.
Defendants argue that ERISA plan sponsors are required to fund plans on an "ongsjhg bas
rather than a "current liability(i.e., liabilities at Plan terminatiofasis Id. at 39. Theyassert
that Poulin's expert testimony that the interest rageraption should have taken into account
that all Plan participantsould receivea lump sum distribution was based on hindsight and did
not reflect the expectations of the Pldd. at 3340. Defendants dispute that the Plan language
about "fully funding" the Plan was ever intended to indicate funding based on "clabgitiyIl
Id. at 4641. Finally, defendants argue that they behaved diligently as fiduciatigsng to
remedy the underfunding when Reddington presented the iEbwa#.4142.

The Court is not persuaded by defendants' argument about the role of actuartexjin set
Plan assumptions. On this topic, the Court has already stated: "Defendantfead that
selecting the interest rate is the role of the actuary, not thegasa or other plan fiduciaries.
But plaintiff has presented evidence that defendants were at least involliedatet selection
process, and even the Plan's outside counsel noted that he thought" the plan's spon$@amnrather t
the actuanhas the finkauthority on all assumptionsClark 1V, 808 F. Supp. 2d at 232he

Court is notswayedby defendants' current arguments to the contrary. It is true that, as the
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Supreme Court has noted, under ERIS#e"assumptionand methods used in calculating
withdrawal liability," as well as in setting actuarial assumptions, "are seledieel finst instance

not by the trustees, but by the plan actuary.” Concrete Pipe & Prods. v. Consterd abor

Pension Trust, 508 U.S. 602, 631-33 (1993) (citing 29 U.S.C. 88 1082(c)(3), 1401(a)(3)(B)).
But Concrete Pip@also noted that "[i]t may be that the trustees could, in theory, replace the
actuary's assumptions with their awrd. at 633 n.19.The other cases citdxy defendants are

similarly not on point. IrCitrus Valley Estates, Inc. v. C.I.R., 49 F.3d 1410, 1414 (9th Cir.

1995), the court did state th&dngress consciously left the specificgindlividually defined
benefit] plan funding in the able hands of professional actuaries,” but was contrasting that
principle with "legislatingnandatory funding assumptions and methods" (emphasis added).
That is, the court was making the point that actuarial assumptions are left up tntheopl
distinguishing between the actuary's role and the role of plan friegcid he Fifth Circuit was

making a similar point ivinson & Elkins v. C.I.R., 7 F.3d 1235, 1238 (5th Cir. 1993), stating,

for example, that "[tje statute refers to the actuary's best estimate, not that of a court or of
outside experts In this Court's view, the question for the finderfatt is whether those
involved with running the Plan behaved consistently with their fiduciary dati# role that
they playedn setting the actuarial assumptions. Where, as trexd’lan fiduciaries were
involved in setting the interest rate assumption, it is no defense to say "thiy athda me do
it."

Nonetheless, the Court concludbat neither Feder Semo nor Semo and Bard breached
their fiduciary duties with respect to the interest rate assumptiorh réépect to the interest rate
assumption standing alone, the Court finds that the assumptiomitasthe range of

reasonablenes<Clark has not disputed that the 8% assumption was consistent with the Plan's
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prior earning on its investments. his asamption, in retrospect, reflected a rosy picture of what
the future would bring and the Plan did not continue earning at that rat¢hidstonly clear
with hindsight; the firm cannot reasonably be faulted for failing to anticipatetie future
would deviate from consisteptst experienc®efendantsexpert, Altman, likewise presented
credible evidence that 8% was a common assumption at the time. Claduhgsred by
arguing that other plans were making-sétting assumptiorsdsewhere to compensate for the
8% interest ratessumption, but again has not really disputed that an 8% assumption was
reasonable specifically with respect to the earnings on the Plan's d3sftsdants’ argument
with respect to the reasonableness of the 8% interestssuenption is further bolstered by the
fact that Clark herself was the Plan official most involvedhangingtheratefrom 7% to 8%.
Clark's more fundamental complaint about the interest rate assumgdéites tdhe role
the assumption played in the overall underfunding of the FAara matter of law, the Court has
some misgivings about this theory of recovery. To be sure, the Court recognizesatdition
to the requirement under 8§ 1083(h)(1)(A) that "each" actuarial assumjsti@asonable (taking
into account the experience of the plan and reasonable expectatdiI§A imposes an
additional requirement that the actuarial assumptiam£ombination, offer the actuary's best
estimate of antigiated experience under the pta2d U.S.C. § 1083(h)(1)(B)Theexpress
language of § 1083(h)(1)(B) puts the onus of ensuring actuarial assumptions teasarable
in combination more clearly on the actuary than does § 1083(h)(1)(8)ha4)(B) specifically
refers to "the actuaig/best estimate.lt strairs common sense to believe that Plan fiduciaries
normally would have some independent sengaetomplicated holistic assessmenibkther
actuarial assumptions arie the aggregate, reasonable, beyond what the actuary indicates.

FurthermoreClarks claim heres not really about the interest rate assumpperse but rather
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about the overall funding of the Plan. And there is at least some authority for the proposition
that"there is no freestanding fiduciary duty to fund a pension plan" beyond the minimum

required contributiongCress v. Wilson, No. 06 Civ. 2717 (JGK), 2008 WL 539738069

(S.D.N.Y. Dec. 29, 2008), which suggests that Plan fiduciaries do not have an independent duty
to ensure that plans have sufficient overall fur8at puttingall that aside and assuming that the
defendants could be faulted for their role in funding the Bhaployingactuarial assumptions
that led to an overall underfundirggspite the individual reasonableness of the interest rate
assumption, the Court cannot conclude that the defendants violated their fiduciary duties.

The Court findredible the large amount of testimony indicating tiabne at Feder
Semo had any inkling before July 2005 that the firm might lose its largest accounttbethat
firm's closing was anything approaching imminent. It is hard to saythgt has even disputed
that this was a completely unexpected outcome. And it is also clear from tretretdhe
inability of the Plan to meet its obligatiomss a direct result of the Plan's termination and would
not have happened otherwise. Only the Plan's termination made lump sum distributions
available to all participants simultaneouddgfore August 2005, all Plan participants younger
than 65 would have had wait at least five years after leaving the firm to take a lump sum
distribution. Hence, therés no reason to believe that the Plan would have been uioafleet
its liabilitiesif the firm had not lost the major account. Additionally, it was not only the fact that
immediate lump sum distributions were required but also the especially low G#eETata
which they were calculated that resulted in Plan participants receivin®8¥i\of treir
calculated benefitClark's argument, therefore, must be not only that the defendants should have
kept extra funds in reserve for the vemyexpected contingency that the Plan wdeatdhinate,

but also that the defendants should have planned for the contingency that GATT rates would be
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especially low when the Plan unexpectedly terminaiédtere is no way teonclude that a
failure to anticipate these contingencies was a breach of fiduciary duty.

The Court findghe testimony of defense expert AltmardaClark's expert Poulin to be
helpful and illuminating about how ERISA plans function in general and how this Plan
functioned specifically. Howevethe Court does not find that the experts shed much light on the
key point in contention. Altman testiflehat he thought 8% was a reasonaftierest rate
assumption as an expected rate of investment returns during the period in question, and that he
did not think plans had an obligation to be prepared for distributions upomation if
termination ofthe Han was not anticipatedSeeTr. 721:1-722:20, 733:13-734:3, 736:1-18,
769:7-14, 778:19-780:11, 784:15-18, 786:18-21 (Altman). Poulin did not really dispute that 8%
was reasonable as an assumption about the expected netigrioforthe Plan's invements, but
stated that he believed plans should be funded with an eye toward termination linQitiag
in turn, actuarial assumptions should reflect liabilities on plan termina8eaTr. 220:18-

221:18, 226:13-227:13, 229:16-231:8, 231:20-24, 232:4-11, 285:24-286:1, 289:10-290:5, 300:6-
301:5 (Poulin). The issue having been teed up, the experts did not have much more to say.
Neither expert testified, for example, about how common unexpected plan terminatibichs

would shed some light on whether a responsible fiduciary would be wasgitgpatethat

contingency (or not)Cf. Tr. 287:15-17 (Poulin)The Court was left with the impression that
reasonable experts could differ about whether plans should be funded with respecahaditearm
liability. And & the end of the day, the Court believes that the determination of what the
fiduciaries should have reasonably anticipated must be decidbe bpderof-fact. Here,

without any clear, persuasive guidance from the experts, the Court concludbe ttefenhdants
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could not reasonably be expected to fund the Plan to account for terminatildy Wdien that
contingency was completely unexpected.

The Court is not persuaded by Clark's repeated attempts to find testimimayimgpthat
the Plan's requirement to be "fully funded" somehow translated to "fuliefiiat Plan
termination.” No witneswith any firsthand knowledgectually articulatd this ideadespite
ample prodding from Clark's counséee, e.g.Feder Tr. 48:8-22; Tr. 1021:14-1022:13
(Anspach) The only witness to actually state that the intention of the Plan was to be 100%
funded on a termination basis was Poulin, who merely testified about his understanding of
Feder's deposition testimony — hardly a convincing foundation for Poulin's concl&sefr.
210:25-211:14 (Poulin)Clark was able to elicit substantial testimony from several witnesses
that the fiduciaries had asgonsibility to fully fund" the Plan, but this raises rather than
answers the question of what that phrase means.

Furthermorethe Court findsredible the testimony indicating that defendants were
awareof the Plan's underfunding with respect to its ongoing or expected liabilities and took
reasonable steps temedy that deficiency. Defendants were notified by Reddington that the
Plan was underfunded by approximately $200,000 and contributed what they understood to be
$100,000 above the minimum contribution to remedy the shorBakPl.'s Ex. 34; Tr. 858:23-
859:2 (Anspach); Tr. 509:12-511:14, 533:21-535:7, 1069:4-1070:13 (Semo). It appears from the
record that the defendants may have actually, unbeknownst to them, contributed less than
$100,000 abovthe minimum contributioyseePl.'s Ex. 19 at D0222, but the Court finds nothing
in the record to suggest that they had any reason to know this, given Reddington's
representations. Since defendants vper#éing additional monies over the minimum

contribution into the Plan, the Court does not find credible Clark's implied asshgton t
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defendants were intentionally underfunding the Plan to prevent Gerald Fedeeéemng his
distribution. The fact hat defendants were taking reasonable steps to remedy the underfunding
on an ongoing basis indicates that they were taking their fiduciary duties Beand$ehaving
reasonably. Again, defendants had no reason to expect that the Plan would suddenly be required
to pay all its distributions immediately and simultaneou3lg.be sure, defendants did only
make the minimum contribution in the final year when the Plan was terminating, aadtibis
resulted in taking a "credit" of the previous contribution above the miningeaTr. 653:18-
654:20 (Reddington); Pl.'s Ex. 14 at D0161, D0163. But that one action is insufficient to change
the overall determination that the defendants were responsibly carryirgeodiduciary duties.
The fact that Semand Bard apparently approached Feder about forfeiting some of their own
benefits to pay for Clark's distributi@ertainly suggests they were taking their duties seriously
as the firm terminatedHence, the Court finds that defendants did not violaie fidaciary
duties with respect to the Plan's interest rate assumption.
lll. Conclusion

Having considered thextensiveevidence in the record and the parties' extensive
arguments, and applying the appropriately deferential standards whemgsgdetsnhdants'
conductthe Court determines th&lark cannot prevail on any of her three claims. Clark
presents a reasonable argument that she should have been grouped inatigalkecategory
for three years, but Bard and Semo came to a similarly realsashetermination that Clark was
appropriately grouped in the lower category. Clark cannot reasonably conterttethetss
harmed by the Plan's summary plan descriptiord the Plan's interest rate assumption was
reasonableAccordingly, judgmentill be entered for the defendants. A separate order has been

issued on this date.
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/sl
JOHN D. BATES
United States District Judge

Dated: August15, 2012
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