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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SANDRA L. AGUILAR,
Plaintiff, : Civil Action No.: 07-0546(RMU)
V. : ReDocumentNo.: 17

KEN SALAZAR, :
Secretary of the Department of the Interior, :

Defendant.

MEMORANDUM OPINION

GRANTING THE DEFENDANT’SMOTION FOR SUMMARY JUDGMENT
l. INTRODUCTION
This matter comes before the court on the defendant’s motion for summary judgment.

The defendaritis the Secretary of the Departmenttué Interior (“the Department”), which
oversees the National Park Service (“the NPS”). The plaintiff alleges that the defendant
intentionally discriminated againser based on her race and/ctiaraal origin in violation of
Title VIl of the Civil Right Act of 1964 (“Tile VII"), as amended, 42 U.S.C. §8§ 20Gfeseq,.

by not selecting her for an administrative positiath the National Capital Region of the NPS.
The defendant argues that the NPS lawfudlgided to consider only applicants who were
current NPS employees. Because the plaintiff has failed to present evidence from which a
reasonable jury could conclude that the deferigdasserted reason for not hiring her is merely

pretextual, the court grants the dedant’s motion for summary judgment.

The original defendant to this action, Dirk Kettmprne, was the Secretary of the Department of
the Interior when this action was instituted. Parg to Federal Rule of Civil Procedure 25(d),
the court substitutes the current SeamgtKen Salazar, for Kempthorneed: R. Civ. P. 25(d)
(stating an “officer’s successor is automaticalpstituted as a party” and that “[l]ater
proceedings should be in the substituted party’s name”).
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.  FACTUAL & PROCEDURAL BACKGROUND

On March 10, 2003, the NPS issued ahahvacancy annawement (“Initial
Announcement”) for the position of Associategiteal Director for Administration for the
National Capital Region of the NPS. Def.’'a®ment of Facts (“Def.’s Statement”) { 14-15;
Def.’s Mot., Ex. 7. The Initial Announcementesjified that applicants must be Department
employees and noted that the positwas at the GS-15 leveld. On March 31, 2003, in order
to comply with internal diversity req@ments, the NPS issued an amended vacancy
announcement (“Amended Announcement”) soliciting applications from current Department
employees as well as non-Department @gplis and amending the pay level to GS-14/15.

Def.’s Statement 1 17, 21; Def.’s Mot., Ex. 10 & Ex. 12 at 7.

The plaintiff, who was not, and never hagkh, a Department employee, applied for the
position on March 24, 2003.P1.’s Statement of Facts (“Pl.’s Statement”) 1 7, 30-33; Pl.’s
Opp’n, Ex. 5; Def.’s Statement {1 1, 28. Desthe fact that the plaintiff submitted her
application before the NPS issued the Ameniledouncement, the NPS decided to consider her
application after it issued the Amendedmduncement. Def.’s Statement § 29.

All applications for the positin were separated into two categories (status applicants who
worked for the government at the time th@pléed and non-status applicants who were not

government employees) and assigned numeacdlings with a high score of 100. Def.’s

2 The plaintiff does not contest any of the above facts in her opposition or opposing statement of
facts. See generalll.’s Opp’'n; Pl.’s Statement. The court, therefore, treats these facts as
conceded. LCvR 7(h) (stating that “the court may assume that facts identified by the moving
party in its statement of material facts are #tiu, unless such a fact is controverted in the
statement of genuine issues filed in opposition to the motion”).

3 The defendant indicates that the plaintiff subrditter application on Mah 26, 2003. Def.’s
Statement 1 28. The copy of the applicatianket provided by the plaintiff, however, notes a
date of March 24, 2003. Pl.’s Opp’n, Ex. 5. €l¢ourt need not resolve this discrepancy because
whether her application was submitted on March2®®3 or two days later is of no consequence
to this case.



Statement 1 48, 59, 61. The plaintiff receivesd@e of 97 and was deemed to be a “best
qualified” non-status applicant for the GS-15 level posifidd. 11 61, 63. Upon completion of
the ranking process, NPS selecting officialeedained that they would only interview those
applicants from the status certificates and, withat subset, onlyhbse candidates who were
NPS employees at the tim&d. 19 80, 81 (explaining that the officials believed that “NPS
experience [was] a critical, key attribute for the Positiosée alsdef.’s Mot., Ex. 8 at 89-90;
Ex. 28 at 8-9, 13-14; Ex. 29 at 11-12. As such,glaintiff was not invited for an interview and
Dottie Marshall, a status applidawas eventually selected fthre position. Def.’s Statement 1
7, 87. The plaintiff believes that she was ititamally excluded from the interview process
because of her Hispanic heritage. Compl. $he contends that her surname and appearance
make it obvious that she is HispanPl.’s Statement {1 4, 14-{%oting that the plaintiff had
met one of the selecting officials in person andcluding that he thefore knew that she is
Hispanic).

The plaintiff filed a complaint of discrimitian with the Equal Employment Opportunity

Commission, which ultimately granted summargigment in favor of the defendant. Def.’s

The NPS categorized the “best qualified” candidanto seven “certificates of eligibles” based
on the various status and eligibility levels o tandidates: (1) a certificate for non-status
applicants applying at the GS-14 level; (2) a degtk for status applicants applying at the GS-
14 level who were then at the GS-13 level; (8Hificate for status applicants applying at

the GS-14 level who were then at the GS-14lte(4) a certificate for non-status applicants
applying at the GS-15 level, which included ghaintiff; (5) a certificate for status applicants
applying at the GS-15 level who were themhat GS-14 level; (6) a certificate for status
applicants applying at the GS-15 level where then at the GS-15 level; and (7) a

certificate for status applicants who were taethe GS-14 level but had once been at the
GS-15 level in their federal career. Def.’s Statement  68.

The plaintiff also points out that one of theesting officials wrote her husband’s surname,
Nieto, in the margin of her application. Pl.'s@pat 23. According to the plaintiff, her husband
is a well-known Hispanic employee at NPI. Nonetheless, the plaintiff has offered no
evidence from which a reasonable jury could comelthat the defendant was aware that the
plaintiff is Hispanic based on the fabiat her husband has a Hispanic surname.



Mot., Ex. 1. The plaintiff filed suit in thisourt on March 19, 2007. Following discovery, the
defendant filed a motion for summary judgmemitjch the plaintiff opposed. The court turns

now to the parties’ arguments.

. ANALYSIS
A. Legal Standard for a Motion for Summary Judgment

Summary judgment is appropriate whHéme pleadings, depositions, answers to
interrogatories, and admissions de ftogether with the affidavitgf any, show that there is no
genuine issue as to any material fact andttitemoving party is entitled to a judgment as a
matter of law.” ED.R.Civ. P. 56(c)see also Celotex Corp. v. Catret?7 U.S. 317, 322
(1986);Diamond v. Atwoo43 F.3d 1538, 1540 (D.C. Cir. 1995). To determine which facts are
“material,” a court must look to the suéstive law on which each claim res#&nderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A “genuiissue” is one whose resolution could
establish an element of a claim or defense tredefore, affect theutcome of the action.
Celotex 477 U.S. at 322Anderson477 U.S. at 248.

In ruling on a motion for summary judgmetite court must draw all justifiable
inferences in the nonmoving party’s favor andeqat the nonmoving party’s evidence as true.
Anderson477 U.S. at 255. A nonmoving party, howevweust establish more than “the mere
existence of a scintilla of ewethice” in support of its positiond. at 252. To prevail on a motion
for summary judgment, the moving party must shibat the nonmoving party “fail[ed] to make
a showing sufficient to establish the existencaroélement essential to that party’s case, and on

which that party will bear the burden of proof at triaCelotex 477 U.S. at 322. By pointing to



the absence of evidence proffered by the monng party, a moving party may succeed on
summary judgmentld.

The nonmoving party may defeat summiaggment through faatl representations
made in a sworn affidavit if he “support[skhallegations . . . with facts in the recor@feenev.
Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999) (quotidgrding v. Gray 9 F.3d 150, 154 (D.C. Cir.
1993)), or provides “diradestimonial evidence Arrington v. United Stategl73 F.3d 329, 338
(D.C. Cir. 2006). Indeed, for the court to accapything less “would defeat the central purpose
of the summary judgment device, which is to weatlthose cases insufficiently meritorious to
warrant the expense of a jury trialGreene 164 F.3d at 675.

B. Legal Standard for Discrimination Under Title VII

To prevail on a claim of discrimination undgtle VIl in cases in which the defendant
fails to present a legitimate, non-discriminatoggson for its actions, a plaintiff must follow a
three-part burden-shifting analysis knowrtlzsMcDonnell Douglagramework. Lathram v.
Snow 336 F.3d 1085, 1088 (D.C. Cir. 2003) (citigDonnell Douglas v. Greed11 U.S. 792,
802-05 (1973)). In the majority of Title VIl cas, however, the employer presents a legitimate,
non-discriminatory reason for its actiorBrady v. Office of the Sergeant at Arms, U.S. House of
Representative$20 F.3d 490, 493 (D.C. Cir. 2008). In thamses, the question of whether the
employee satisfied the first step of tleDonnell Dougladest is irrelevantld. “[T]he
McDonnell Douglas framework . . . disappears] ¢he sole remainingsse is discriminationel
non” Lathram 336 F.3d at 1088 (internal citations omittexBe also Brady520 F.3d at 494
(noting that “the prima facie caseddargely unnecessasideshow”).

Thus, if the defendant presents a legitimata-discriminatory reason for its actions, the

district court need resolve only one questithtas the employee produced sufficient evidence



for a reasonable jury to find that the employasserted non-discriminatory reason was not the
actual reason and that the employer intentionally discriminated against the employee on the basis
of race, color, religion, sex, or national originBtrady, 520 F.3d at 494. The court must

consider whether the jury could infer discriminatifrom (1) the plaintiff's prima facie case, (2)
any evidence the plaintiff presents to attack the employer’s proffered explanation, and (3) any
further evidence of discrimination thaay be available to the plaintifiVaterhouse v. District

of Columbia 298 F.3d 989, 992-93 (D.C. Cir. 2002) (quotikigav. Wash. Hosp. Ctr156 F.3d
1284, 1291 (D.C. Cir. 1998)). The plaintiff need prgsent evidence in eaohthese categories

in order to avoid summary judgmerika 156 F.3d at 1289. Rathergthourt should assess the
plaintiff's challenge to the employer’s explanatiaright of the total circumstances of the case.
Id. at 1291.

C. The Plaintiff Failed to Produce Evidence
From Which a Reasonable Jury Could Infer Pretext

The defendant argues that the NPS seleditfigals did not run afoul of Title VII by
deciding to only interview applicéwith prior NPS experienceéSee generallpef.’s Mot. The
plaintiff contends that hembn-selection, analyzed in conjuion with the extremely poor and
clearly demonstrative dtatics of Hispanic underepresentation at the Nenal Park Service at
the GS-15 and above levels, is wholly conclusifzdiscrimination,” Pl.’s Opp’n at 23-26, that
she was significantly more qualified than Marshdllat 6-13, and that the NPS amended the
vacancy announcement with the intentifqualifying Hispanic applicant&l. at 14-21.

1. Statistical Evidence

As an initial matter, the court notes thatistatal evidence is generally not conclusive in

disparate treatment casdstodel v. Young748 F.2d 701, 710 (D.C. Cir. 1984ge also

Simpson v. Leavjtd37 F. Supp. 2d 95, 104 (D.D.C. 20069I¢ling that stastical evidence



“alone is insufficient to create an inferencelddparate treatment” imdividual disparate
treatment actions}iorvath v. Thompsqr829 F. Supp. 2d 1, 10 (D.D.C. 2004) (noting that
“statistical evidence is only one small part cfidstantial web of evidee indicating pretext”)
(quotingBell v. Envtl. Prot. Agen¢y32 F.3d 546, 553 (7th Cir. 2000)). Furthermore, the court
is particularly wary of statistical evidenegthout proof that théndividuals upon whom the
statistics were based were similarly situated to the plair§éelutes v. Golden62 F. Supp. 2d
118, 128 (D.D.C. 1999) (concluding that, becausethimatiff “failed to identify which of the

many individuals listed [were] similarly-situated to himself,” his reliance on statistical evidence
was “fundamentally flawed”). The plaintiffffers a number of atistics indicating the
percentages of various cgteies of NPS employees.@, newly hired, those GS-13 and above
and total employees) who are white as comptrekdose who are Hispanic. Pl.’s Opp’n at 23-
26. What the plaintiff fails taddress is the proportion gfialified Hispanicapplicantswho

were not selected for positions within the NPS to Hispanic applicants actually chosen for
comparable positionsSee Whitacre v. Dave890 F.2d 1168, 1172 (D.C. Cir. 1989) (citing
Hazelwood Sch. Dist. v. United Staté33 U.S. 299, 311-13 (1977) aimd’| Bhd. of Teamsters

v. United States431 U.S. 324, 339-40 n.20 (1977)) (obsenthmt absent evehce of the pool

of available and qualified appéats, the court could not know whether the number of selectees
over age 40 “was disproportionataigall to the pool [of applicantsdjsproportionately large, or
approximately statistically perféf}t. Without a relevant basiof comparison, the plaintiff’s
reliance on the statistics offered‘fundamentally flawed” and cannot be used to support an
argument of pretextlLutes 62 F. Supp. 2d at 128ee alsdHorvath 329 F. Supp. 2d at 12
(holding that because the plafffailed to offer statistics amerning the relevant comparison,

the “plaintiff's reliance on statisticdo[es] not, as a matter of law or of fact, permit a jury to find



that defendant’s proffered nondiscriminatory meaw/as pretextual”). Tdt is, without knowing
how many Hispanic people appliéat jobs with the NPS, were qualified to do those jobs and
were also not hired, the plaintiff's profferstatistics lack contextual relevancgee Horvath
329 F. Supp. 2d at 10.
2. Comparative Qualifications

The plaintiff next emphasizes her belief tehe was more qualifiddr the position than
the selected applicaftPl.’s Opp'n at 6-13. The defemttanaintains that the plaintiff's
subjective comparison of qualifications is “immatetidDef.’s Reply at 7.Indeed, a plaintiff's
belief in the superiority of her own skills and gtia&tions is not sufficient evidence to survive
summary judgmentSeeBuggs v. Powell293 F. Supp. 2d 135, 144 (D.D.C. 2003) (stating that
“the plaintiff's opinion of the rel@ve merits of her credentials apposed to those of the selected
individuals are irrelevant”see alsdNaterhouse v. District of Columbid24 F. Supp.2d 1, 7
(D.D.C. 2000)aff'd 298 F.3d 989, 997 (D.C. Cir. 2008mith v. Chamber of Commerce of the
United States645 F. Supp. 604, 608 (D.D.C. 1986). Tts, plaintiff's extensive review of
her qualifications as contrastedth Marshall’s does not afforthe court a relevant basis of

analysis.

The plaintiff provides a lengthy but summary list of her credentials. Pl.’s Opp’n at 9-13. For
instance, she states that “[d]uring the course of her positions she . . . analyzed existing operating
programs and human resources policies; developewed and coordinated operating policy,”
but she does not reveal what job she held wgdiaing that experience, nor does she indicate
with specificity the experience gained or how it is relevant to the NPS poditioat 10. And,
although she sporadically references portionsenfapplication, the plaintiff makes numerous
claims about her qualifications and experiencisout providing citations to evidence in the
record (e.g., she states without citation giet “developed the budget formulations for
headquarters and regional officeslyl. Additionally, the plaintiff provides no citation for her

brief description of Marshall’s qualificationisl. at 13, n. 6, and the court declines to sift through
the record to locate evidence timady support the plaintiff's claimglbrechtsen v. Bd. of Regents
of Univ. Sys.309 F. 3d 433, 436 (7th Cir. 2002) (stating that “[jJudges are not like pigs, hunting
for truffles buried in the record”) (internal citation omitted).



3. Alleged Exclusion of Hispanic Applicant
The plaintiff's final contention is that the NPS amended the vacancy announcement to

exclude Hispanic applicants. .BIOpp’n at 14-21. The defendaubmits that the plaintiff's

argument on this point is untenable because she offers no evidence or citations to the record in

support of her positioh. Def.’s Reply at 11-13. The defemd@ngages in a lengthy description
of the process of reviewing,maing, interviewing andelecting qualified candidates from the list
of applicants.SeeDef.’s Mot. at 5-8, 11-19; Def.’Statement { 10-28, 33-35, 38-40, 42-60, 65,
67-70, 78-88, 90-93, 97. The plaintiff fails, howewerspecifically ddress the defendant’s
stated facts on this matter inrfepposing statement of factSee generallyl.’s Statement.
Moreover, her statement of factsntains a total of four citatns to the record, none of which
address the issue of whethlee vacancy announcement was amended to exclude Hispanic
applicants.Id. 1 2 (referencing an employment statisticfciting to the plaintiff's application
for the date of submission and general infdramacontained therein};1 (relying on a collection
of data to support the fact that only one Hispd@inale applied for the position; 24 (referring to
the plaintiff's application as evidence of thaipliff’'s employment in the previous two years).
Because the plaintiff did not gvide facts to support her thigahat the NPS amended the
vacancy announcement to exclude Hispanic agpts, the court can only treat this point as

conceded. LCvR 7(h) (stating that “the cousuase that facts identifieby the moving party in

! The defendant references a declaration pregaredtnold J. Gerber, designated by the plaintiff
as an expert in human resourc&geDef.’'s Mot. at 4see alsdef.’s Mot., Ex. 3. The defendant

attaches this declaration to its motion and argues that Gerber is not qualified as an expert and that

his opinion is too summary and broad to support the plaintiff's claim. The plaintiff does not
respond to the defendant’s positionlar expert and, in fact, does not once mention her expert in
opposing the defendant's motioBee generallf?l.’'s Opp’n. The court, therefore, concludes that
the plaintiff has conceded this point and is not relying on Gerber's declaratigive John

Does v. District of Columbijal17 F.3d 571, 577 (D.C. Cir. 1997) (noting that arguments not
addressed are treated as conceded).



its statement . . . are admitted, unless such asfaontroverted in the statement . . . filed in
opposition to the motion”see alsaJackson vFinnegan, Henderson, Farabow, Garrett &
Dunner, 101 F.3d 145, 154 (D.C. Cir. 1996) (recognizing thsirict courts are not obligated to
sift through the record to locaseipporting evidence for a party’sach and that the court “is to
deem as admitted the moving party’s facts #ratuncontroverted by the nonmoving party’s []
statement”). In conclusion, the court determitied the plaintiff haailed to present any
evidence from which a reasonable jury could dmhe that the NPS’s decision to interview only

status applicants was agpext for discrimination.SeeBrady, 520 F.3d at 494.

IV. CONCLUSION
For the foregoing reasons, the coudrgs the defendantisotion for summary
judgment. An Order consistent with this Memorandum Opinion is separately and

contemporaneously issuedsii8th day of June 2009.

RICARDO M. URBINA
UnitedState<District Judge
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