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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHANNES WEBER,

Plaintiff,
Civil Action No. 12-00532 (ESH)
V.

UNITED STATESDEPARTMENT OF STATE,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff Johannes Weber, proceedpm se brings this action against defendant United
States Department of State (@& Department”), asserting the has been improperly denied a
Certificate of Loss of Nationality (CLN). The&é Department has moved to dismiss for failure
to state a claim or, in the alternative, for summary judgment.

BACKGROUND

Weber, who was born on December 24, 1954, erState of Vermont (Def.’s Mem. in
Support of Def.’s Mot. to Dismiss (“Def.’s Mem.”), Ex. 1, at 2, June 11, 2012 (Apr. 14, 2009
Memorandum of Vice Consul Sjfi L. Sapp (“Sapp Mem.”))), is a dual citizen of Germany and
the United States. (Compl. at 1, Apr. 6, 2012.) He “has a criminal history which includes a 1995
conviction on three counts of wire frauddaa 2001 conviction on one count of obstructing
justice.” Weber v. United Statello. 11-cv-0061, 2011 WL 96514t *1 (D.D.C. Jan. 11, 2011).

In 1997, Weber violated the terms ofpgrvised release by fleeing abro&ke generally United
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States v. WebeB20 F.3d 1047 (9th Cir. 2003). In 2004, ilehncarcerated, Weber made his
first attempt to renounce U.S. nationality.

On April 8, 2009% Weber appeared before Shighdapp, a vice consul at the United
States consulate-generalAmsterdam, the Netherlands. There, Weber swore an oath
renouncing his U.S. citizenship, signed sevenah&) and surrendered his U.S. passport, which
had been issued on October 21, 2008=eCompl. at 1jd. at 4 (photocopy of Weber's
passport); Sapp Mem. at 2.)

In an internal State Department menmaham dated April 14, 2009, Sapp detailed what
happened at the consulate. Sapp wrote thaiuedh at the intervieweber “appeared to be
acting of his own free will, without undue influenfrom others” and stated that he understood
that a renunciation of citizenship was irrevocalieber also “displayed other signs that bring
into question his mental capacttyformulate the intent requirdd lose nationality.” (Sapp
Mem. at 2.) Specifically, Sapp noted that imesal phone conversations@rto the interview,
Weber had been “very aggressive toward Stafpressing a desire t@nounce citizenship
immediately and a distaste for bureaucratic “red tapiel)) (At the interview, according to

Sapp, Weber “displayed belligerent behaviarsluding loud mouthingnd verbalizing great

1 While a prisoner at the United States Pettitey at Lompoc, Calirnia,Weber filed suit
seeking a writ of mandamus to compel the Sacyatf State to issue him a CLN. The Court
granted summary judgment “because there isvidence that plaintiff followed the statutory
procedures for renouncing his nationalityWeber v. U.SSec’y of StateNo. 03-cv-01312, slip
op. (Dkt. No. 24) at 1 (D.D.C. Jan. 28, 2004). ides also expressed intense antipathy toward
the U.S. governmentSee, e.gWeber 2011 WL 96515, at *1 (dismissing Weber's $25 million
Alien Tort Statute claim against U.S. govermindor lost income false imprisonment,
kidnapping, and human rights violatis” related to the issuanceanf Interpol notice against
him).

Z Weber states in his complathtat these events occurred orabout April 2008 (Compl. at 1),
but, as defendant points out, #nents at the Amsterdam coresigl actually occurred on April 8,
2009. (Def.’s Mem. at 2 n.3; Sapp Mem. at 2.)
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resentment toward the U.S. government,” clagrthat the government “kidnapped him and held
him against his will for several years.ld() Sapp further noted thahortly after the interview,
the consulate received an email from Webewhich he wrote that “his lawyer wanted him to
point out that he had been @mpatient under the care of thetéeans Administration’s mental
health unit in Perryville, Marylad six weeks prior to the intaew,” that he had “received
treatment for post-traumatic stress disordetHerpast seven yearghd that he had taken
medication and seen a physician for treatmelat) On the basis of these facts, Sapp
recommended that a CLN not be issudd.) (

Sometime after this interview, perhapslume 2009, Weber receit a certified letter
from the State Department, with his passportased, informing him that it would not issue a
CLN. (Compl. at 2.) On June 30, 2009, at Ga5., Weber sent a two-paragraph email to the
consulate. In a rambling passage, Weber notefi¢hadceived the State partment’s letter and
states that “I disagree with this finding.” (DsfMem. Ex. 2, at 2.) Apparently referring to his
earlier convictions, Weber statéfmt “your government kidnapgene from New Zealand” and
he was “falsely imprisoned in the United States for 84 monthid.) Weber added:

| am making a claim against the United States government for ten million dollars

for false imprisonment and other criminal acts against me, and | am making a

claim against the property held by the U.S. government in Hamburg Germany the

U.S. consulate property, which is no longazonsulate. | will take possesion of

tha_t property to compensate me for my damages by your government,s criminal

actions against me.
(Id.) (errors in original).

On April 6, 2012, Weber — now listing a post office box in Phuket, Thailand, as his
address — filed this action, asgithis Court to “under the law . order the United States

Department of State to issue a certificate of tdddnited States Nationality.” (Compl. at 3.)

Weber asserts that his desiree¢aounce was fully voluntary, that the time of renunciation he



was “not under the influence of any mind-alterdrggs or alcohol,” and #t he “[d]id not suffer
from any mental defecend was of sound mind.”Id| at 2.) He expresses several times his
strong desire not to be a U.S. citizeid. &t 2-3.) (“This matter is becoming silly . . .. Itis
pretty clear that plaintiff doesot wish to be a United Statesizen any longer and never asked
for U.S. citizenship in the first place”). Weber ahgithat he has “sworn an oath of allegiance to
the Federal Republic of Germany,” has his legaldence in Hamburg, iegistered with the
German authorities, votes in German oiadl elections, and pays German taxéd. at 2.) He
also claims that he has not filed and does notLh8y income taxes, vote in U.S. elections, or
owe military service to the U.S. government, andestétat he has “no intention of ever residing
in the United States.”Id. at 2;id. at 5—6 (“Weber Aff.”)®) Finally, Weber claims that in 2011
he accepted employment with thianian National Oil Company.ld. at 5.)

On July 11, 2012, the State Department filed the pending motion to dismiss, or in the
alternative for summary judgment. On J&ly2012, Weber filed an untitled document which
this Court construes as a response in oppodiidine State Department’s motion, and on July
16, 2012, the State Department filed a reply. Forehsons set forth below, the Court will grant

defendant’s motion.

3 Although titled as an “affiday” the signed statement dateddfeary 4, 2012, and attached to
Weber’s complaint is not a proper affidavéidause it has not beproperly notarized.

However, since the writing states that it was “ewonder the penalty of perjury” (Compl. at 5—
6), it will be treated aa declaration filed pursuant to 28 U.S.C. 8§ 1786e Harris v. Embrey
105 F.2d 111, 111 (D.C. Cir. 1939) (per curiahknan v. United Statedlo. 1:05-cv-1062,
2006 WL 1303127, at *2 n.4 (E.D. Va. May 9, 2008hillips v. Martin No. 06-cv-2442, 2007
WL 4139646, at *1 (D. Kan. Nov. 16, 200Atexander v. UnderhillNo. 03:05-cv-00178, 2008
WL 510305, at *1 n.2 (D. Nev. Feb. 22, 2008).
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ANALYSIS

LEGAL FRAMEWORK

United States law provides that a U.S. natidsiaall lose his natinality by voluntarily
performing” any of a number of expatriating atsth the intention ofrelinquishing United
States nationality.” 8 U.S.C. § 1481(a). Whdu.&. national performs an expatriating act, he is
“presumed to have done so voluntarily, butlfspresumption may be rebutted upon a showing,
by a preponderance of the evidence, that theraacts committed or performed were not done
voluntarily.” Id. 8 1481(b)see alsd.ozada Colon v. U.S. Dep’t of StagF. Supp. 2d 43, 45
(D.D.C. 1998) (“expatriation depends not onlytba performance of an expatriating act, but
also upon a finding that the individuperformed such act ‘voluntgt and ‘with the intention of
relinquishing United Stat nationality’™).

The specific type of enumerated expatriateg here is “making Bormal renunciation of
nationality before a . . . consular officer of theitdd States in a foreign state, in such form as
may be prescribed by the SecretahBtate.” 8 U.S.C. § 1481(a)(5)When such a renunciation
is taken — or indeed “whenever a . . . consofficer of the United States has reason to believe
that a person while in a foreign state has histnited States nationality” — that officer “shall

certify the facts upon which such belief is basethéoDepartment of State, in writing, under

* Another one of the statutorily-enumerated ésiping acts is “taking an oath or making an
affirmation or other formal declation of allegiance to a foreigrate or a political subdivision
thereof, after having attainedetlage of eighteen years.” 8 WCS8§ 1481(a)(2). Weber asserts
that he has already done thi§e€Compl. at 6 (“lI, Johannes Weber . . . have made an oath of
allegiance to the Federal Republic of Germany”).)



regulations prescribed by the Sstary of State,” and “if the repoof the . . . consular officer is
approved by the Secretary of State,” tae@LN shall be issued. 8 U.S.C. § 1501.

The State Department has issued regutatunder 8 U.S.C. 88 1481 and 1501 that (1)
prescribe the “form” of formalenunciations of nationality b&e consular officers and (2)
prescribe regulations under whicbnsular officers certify the facts that form the basis for the
belief that a person abroad has lost his U.S. natiorfalige22 C.F.R. § 50.40(a) (providing
that “a person who affirmatively asserts to a consular officer, after he or she has committed a
potentially expatriating act, that it was his or mtent to relinquish U.S. citizenship will lose his
or her U.S. citizenship®™ 22 C.F.R. § 50.50(a) (prescribing distdor the content and form of

renunciations before consular officidls}2 C.F.R. § 50.50(b) (providing that when a

> A CLN does not effect loss of nationalitylnited States v. Schiffer98 F. Supp. 1128, 1133
n.6 (E.D. Pa. 1992). Rather, “[i]t is merely amawistrative method for the Government to keep
track, for informational purposes, of those pessibrconsiders to haweluntarily relinquished
citizenship.” Id.

® The Secretary of State formally promulgatesse rules, but respabiity for renunciation
procedure has been delegated to the DeparsriBateau of Consular Affairs, Office of
Overseas Citizens ServicesSegDef.’s Mem. at 3.)

" The rule also provides “in other loss otinaality cases” (ones ithout an “affirmative
assertion” of intent to relinquish U.S. citizenshipde before a consulaificer), “the consular
officer will ascertain whether or not there is evidemf intent to relinquish U.S. nationality.” 22
C.F.R. 8 50.40(a).

8 «A person desiring to renounce U.S. nationalibder section 349(a)(5) tie Immigration and
Nationality Act shall appear befoeediplomatic or condar officer of theUnited States in the
manner and form prescribed by the Departmdite renunciant must include on the form he
signs a statement that he absolutely and entieglgunces his U.S. natidita together with all
rights and privileges and all dusief allegiance and fidelity thareto pertaining.” 22 C.F.R. 8
50.50(a). The “renunciation package,” as it is sometimes called (Def.’s Mem. at 3), includes
several forms: DS 4080 (Oath/Affirmation of ieciation of Nationality of United States),
available athttp://www.state.gov/documents/orgaaiion/81606.pdf; DS Form 4081 (Statement
of Understanding Concerning the ConsequeacesRamifications oRelinquishment or
Renunciation of U.S. Citizenshiggyailable at
http://www.state.gov/documents/organipati81607.pdf; DS-4083 (Certificate of Loss of
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renunciation is made, the consutdiicer “shall forward to the Dgartment for approval the oath
of renunciation together with artéicate of loss of ngonality,” and “if the officer’s report is
approved by the Department, copies of the certdisatll be forwarded” to the renunciant or his
representative, and to variousS. government agencies).

In its Foreign Affairs Manua(FAM), the State Departmeataborated on these rules for
its consular officers, advisingah“cases involving persons wigstablished or possible mental
incapacity require careful review” to determin¢hié individual “has the legal capacity to form
the specific intent necessarg renounce under 8 U.S.C. 8§ 1481 (which provides that to be
effective, a renunciation must be voluntary amdntional. 7 FAM 1293(a). The FAM also
states that “[t]he requisite intent may also twenid lacking if there is evidence that due to mental
incapacity or impairment the individual dorot understand the sausness of renunciation,
including its irrevocable nature and timajor consequences that flow from g’ 1293(c), and
that “[a]n individual who behaves irrationally,lligerently or otherwis unusually may give you
reason to question” whether has the “mental capacity torfaulate the intent required.id.
1293(f). Finally, the FAM notes that while oaths of “renunciatiomaduntary relinquishment of
troubled citizens who insist on exercising their right to renounce” may be taken, the State
Department may “decline to approve the Certifioat Loss of Nationalityif it later “concludes
that the facts rebut the presuiop of voluntariness,” as the pewof acceptance lies with the
State Department, not the consular officker. 1293(h).

. MANDAMUS
Weber asks the Court to order the Statpddenent to issue a CLN, which could be

interpreted as a request for mandamus relief.

Nationality of the United Statesyailable at
http://www.state.gov/documés/organization/81609.pdf.
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This Court has “original jurisdtion of any action in the mare of mandamus to compel
an officer or employee of the United States or agency thereof to perform a duty owed to the
plaintiff.” 28 U.S.C. 8 1361. The minimum reggments for a writ of mandamus to issue are:
(1) that the plaintiff has a cleand indisputable right to relief2) that the defendant has a clear,
nondiscretionary duty to act, and (Bat the plaintiff has exhaiesl all other avenues of relief
and has no other adequate remedy available to Rower v. Barnhart292 F.3d 781, 784 (D.C.
Cir. 2002);Bond v. U.S. Dep't of Justic828 F. Supp. 2d 60, 75 (D.D.C. 2011). Even if the
plaintiff overcomes these hurdles, whethendemus relief should issue is discretiondmyre
Cheney406 F.3d 723, 729 (D.C. Cir. 2005), and typycthere must be some “compelling
equitable grounds” for mandamus to isstdat’| Shooting Sports Found. v. Jon840 F. Supp.
2d 310, 323 (D.D.C. 2012) (citatioasnd quotation marks omittedylandamus is “a drastic
remedy, to be invoked only in extraordinary ammtstances,” and only with “great caution.”
Banks v. Office of Senate Sergeanfems and Doorkeeper of U.S. Sendtél F.3d 1341,
1349-50 (D.C. Cir. 2006) (internal quotation markd aitations omitted). In particular, “writs
of mandamus compelling agency action are ‘hardly ever grantBarid 828 F. Supp. 2d at 75
(quotingCheney 406 F.3d at 729).

While 8 U.S.C. § 1481(a) does “unambously” state that a U.S. nationahall losehis
nationality by voluntarily performing” any of a nuebof expatriating acts with the intention of
relinquishing U.S. nationality, “Congress mayaduish certain standards for determining
whether such a renunciation has occurréddhce v. Terrazagt44 U.S. 252, 272 (1980)
(Stevens, J., concurring in relevant paind it has done so: Congress and the State
Department, adopting regulatioasd policies under congressibaathorization, have made it

clear that CLNs are conditioned on State Department apprSeaB U.S.C. § 1501, 22 C.F.R. §



50.50(b) (once consular officer makes a repotth wertification of facts supporting belief that
person has lost U.S. nationality, thate Department shall issue a CitNand only if, such
report is approved).“If" is a “conditional term,”Bruesewitz v. Wyeth LLC __ U.S. 131
S. Ct. 1068, 1076 (2011), and its use clearly iegpihat the State Department has some
discretion to determine what cortgtes a voluntaryelinquishment.

“Congress set forth the circumstances under which a loss of nationality certification
would issue,” and “[t}he approval, or disapprowalthe issuance of certification is committed
by statute to the discretion of the Secretany thhus not subject to this Court’s mandamus
jurisdiction.” Lozada Colon2 F. Supp. 2d at 45ccord Clinton v. ClintonNo. 10-cv-1009,
2010 WL 4828990, at *1-2 (D.D.C.d\. 29, 2010) (approval of CLN fan act that is within
the discretion of the issuing authoritghd so mandamus relief is unavailablBecause “a
person is not entitled to a certificatelo$s of nationality,” Richard D. Ste@teel on
Immigration Law8 15:26 (citing_ozada Colol it cannot be said that issuing a CLN is “a
ministerial duty . . . so plainly prescribedtade free from doubt and equivalent to a positive
command.” Nat’'l Shooting Sports FoundB40 F. Supp. 2d at 323 (citations and quotation marks

omitted). Thus, Weber is not entitled to mandamus rlief.

® The Court will treat Sapp’s memorandum te State Department recommending that a CLN
be “disapproved” as the “regasf the . . . consular officedescribed in 8 U.S.C. § 1501.

19 plaintiff refers, without elabation, to the preamble to aB@8 act of Congress, declaring that
“the right of expatriation is a haral and inherent righdf all people,” and tht any impairment of
“the right of expatriation isleclared inconsistent with tfiendamental principles of the
Republic.” (Pl.’s Opp’n at Zciting Rev. St. § 1999, re-enaugi 40 Cong. ch. 249, act of July
27,1868, 15 Stat. 223).) This frémsding “quasi-constitutional gmment,” which suggests the
State Department must approv€laN because of the “inherent, nedlright to expatriate,” was
considered and rejectedlinzada Colon 2 F. Supp. 2d at 45.

Moreover, while “[tjhe Suprem€ourt has recognized . . . thmtUnited States citizen has
a right to renounce or abandon his birthright of citizenship,” the Court has also held that
“Congress has broad authorityget the conditions artocedures that andividual must
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[1l.  ADMINISTRATIVE PROCEDURE ACT
Weber’s request that the Coortler the State Departmentisgsue a CLN could also be

interpreted as seeking review untlge Administrative Procedure Act (APA). The provisions of
the APA relevant to Weber’s claim are those thiegct the reviewing court to “compel agency
action unlawfully withheld,” 5 U.S.C. § 706(3Bnd “hold unlawful and set aside agency action,
findings, and conclusions found to be arbitrarprcaous, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2)(A).

APA cases are typically decided via sumynadgment. However, instead of
determining whether a genuine issef material facexists, as is usuglthe case under Fed. R.
Civ. P. 56(c), summary judgment in an APAea@sa “mechanism for deciding, as a matter of
law, whether the agen@ction is supported by theradhistrative record.”Sierra Club v.

Mainella, 459 F. Supp. 2d 76, 90 (D.D.C. 2006) (collegtcases). “Under the APA, it is the
role of the agency to resolve factual issteearrive at a decisiothat is supported by the
administrative record, whereas the function of tistridit court is to determine whether or not as
a matter of law the evidence in the administetecord permitted the agency to make the
decision it did.” Id. (citations and internal quotations omitte In essence, in APA proceedings
the district court “sits as an ap# tribunal,” reviewing “the entirease . . . as a matter of law.”

Amer. Bioscience, Inc. v. Thomps@69 F.3d 1077, 1084 (D.C. Cir. 2001).

satisfy in order to renounce his citizenshipuincan v. U.S. Dep'’t of State008 WL 4821323,

at *1 (W.D. Va. Oct. 30, 2008xccordNishikawa 356 U.S. at 139 (Black, J., concurring) (“Of
course a citizen has the rightabandon or renounce his zénship and Congress can enact
measures to regulate and affirm such abjuratiohtyzada Colon2 F. Supp. 2d at 45 (Congress
has the power to “set forth the circumstanaeder which a loss of tianality certification

would issue,” and has given to the Secretar8tate by statute the “discretion to determine
whether an individual has adequgteenounced affiliation with the Uted States so as to trigger
that right”).
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A claim that the State Department unlawfulithheld a CLN from Weber fails for much
the same reason that mandamus is not appropoetause the State Defraent has discretion
in making decisions about the validity ofemunciation of citizenship. Claims under the
“unlawfully withheld” provision of the APA may poeed only where the agency “failed to take .
. . agency action that it requiredto take,” and “the limitatiomo required agency action rules
out judicial direction” of “agencwction . . . not demanded by lawNorton v. So. Utah
Wilderness Alliance542 U.S. 55, 64—-65 (2004). Sinssuance of a CLN is not demanded by
law, this Court will not compel the Deginent to grant Weber a CLN under 8§ 706(1).

The second relevant provision of the APAedts the court of “setside action, findings,
and conclusions found to be arbitrary, capricj@msabuse of discre, or otherwise not in
accordance with law.” 5 U.S.C. 8 706(2)(A). Agency action is “arbitrary and capricious” if
“the agency has relied on facs which Congress has not intendtetd consider, entirely failed
to consider an important aspect of the problefiered an explanation fats decision that runs
counter to the evidence before the agency, so isnplausible that it could not be ascribed to a
difference in view or the pduct of agency expertiseMotor Vehicle Mfrs. Ass’n v. State Farm
Mut. Auto. Ins. C9.463 U.S. 29, 43 (1983). At core, “torglve arbitrary and capricious review,
an agency action must be the prodfateasoned decisionmaking,” with echerent
explanation” for the decisiork-ox v. Clinton No. 11-cv-5010,  F.3d __ , 2012 WL
2094410, at *2, 8 (D.C. Cir. June 12, 2012) (cdllercases). The atbary-and-capricious
standard of review is “very deferentiaRural Cellular Ass'n v. FC(588 F.3d 1095, 1105 (D.C.
Cir. 2009); the court will “defeto the wisdom of the agengyrovided its decision is reasoned
and rational.” Dillmon v. Nat'l Transp. Safety Bdb88 F.3d 1085, 1090 (D.C. Cir. 2009)

(citations and quotation marks omittedgcordFox, 2012 WL 2094410, at *8 (citingripoli
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Rocketry Ass'n, Inc. v. BATE37 F.3d 75, 77 (D.C. Cir. 2006)) (review is “fundamentally
deferential,” determining only whetherqmess was “logical and rational”).

By contrast, the D.C. Circuit has recently htldt the State Department’s denial of a
CLN to an U.S. citizen by birth who had had liviedsrael for over a decade was arbitrary and
capricious where the denial was based on “littleentban uncited, conclusory assertions of law
in a short, informal document” that was “premised on highly questionable assumptions about
foreign law” and the result of “possible sunderstandings of the material factS&eFox, 2012
WL 2094410, at *12—-13. But that case is distinguia Here, the State Department’s decision
not to issue a CLN was the result of suffitly reasoned decisionmaking. Weber’s erratic
behavior, his email informing the consulate thahhd been an inpatieat a mental health unit
at the Veterans Administration hospital six wepksviously, and his email expressing an intent
to sue the U.S. government for $10 million dtake possession” of the U.S. consulate in
Hamburg provided more than sufficient supporttfer State Department to conclude that there
was “evidence that due to mental incapacitingrairment,” Weber did ndiave the “requisite
intent” to renounce citizenshiggee7 FAM 1293(c). Moreover, gen the State Department’s
“discretion to determine whether an indivitlhas adequately renounced affiliation with the
United States so as to trigger” the right to expatrlateada Colon2 F. Supp. 2d at 45, it cannot
be said that it abused its discretion bypyleg a CLN to plaintiff, who had recently been
affiliated with the U.S. as a Veterans Administratpatient. In sum, under the APA, there is no

reason for the Court to disturb the Department’s decision not to issue Weber a CLN.
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CONCLUSION
For the foregoing reasons, the State D@pant’s motion for summary judgment is

GRANTED. A separate order acopanies this Memorandum Opinion.

Is/
ELLEN SEGAL HUVELLE
United States District Judge

Date: July 25, 2012
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