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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
SANDRA RAGSDALE, )
)
Raintiff, )
) Civil Action No. 07-1256(RBW)
V. )
)
ERICHOLDER, )
UNITED STATES ATTORNEY GENERAL, )
)
Defendant. )

)

MEMORANDUM OPINION

The plaintiff, Sandra Ragsida an employee of the FedeBareau of Investigation
(“FBI), brings this action againshe defendant Eric Holder, inshofficial capacity as Attorney
General of the United Statessserting claims of dispaeatreatment and harassment under
Section 501 of the Rehabilitation Act of 1978dtied at 29 U.S.C. § 794 (2006). Amended
Complaint (“Am. Compl.”) 11 110-17. Specifically, the plaintiilleges that because of her
disability and in contrast to how “similarly situated non-disalgiegbloyees” have been treated,
her supervisors have denied her the use of atease, instead placinger on leave without pay,
id. 19 10-14 (“Count 1”), and havearassed and treated her diéiety than “similarly situated
non-disabled employees” causing hexVere and emotional distress,” {f] 15-17 (“Count II”).
Currently before the Court is the Defendamfistion to Dismiss the Complaint or, in the

Alternative, for Summary Judgment (“Def.’s M9, which the plaitiff opposes, Plaintiff's

! Pursuant to Fed. R. Civ. P. 25(d), Attorney Gdrteria Holder has been automatically substituted as the

defendant for former Attorney General Alberto Gonzales.

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2007cv01256/126497/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2007cv01256/126497/16/
http://dockets.justia.com/

Opposition to Defendant’s Motion to Dismiss, for Summary Judgment (“Pl.’s Mot.?).For
the reasons set forth below, the Gouust grant the defendant’s motion.
. BACKGROUND

The following are the facts viewed from the perspective most favorable to the plaintiff.

The plaintiff is employed as a GS-12 Personnel Security Speeidlsthe Security
Reinvestigations Unit, Personnel Security Sext®ecurity Division, of the FBI. Defendant’s
Memorandum in Support of Motion to Dismis®gf.’s Mem.”), Exhibit (“Ex.”) 1 (Feb. 6, 2006
Affidavit of Sandra Ragsdale (“Ragsdale AJj.4t 1. She has been employed by the FBI since
1973, and has occupied her current position since 2005THhe plaintiff's primary supervisors
are Section Chief Sharon Durkin (“Ms. Durkintnit Chief Wyelene Haase (“Ms. Haase”) and
Supervisory Personnel Security SpéstaVinifred Huger (“Ms. Huger”} Def.’s Mem. at 2.

Due to a fall suffered in 1986 that occuregcher workplace, which required surgery on
both of her knees, the plaintiff has a 30% disahilitgne knee and a 40% disability in the other,
resulting in “chronic pain and ficulty walking, and also paiand swelling and other symptoms
(fatigue).” Def.’s Mem., Ex. 1 (Ragsdale Affit 2, 5. Complicating this condition are the
plaintiff's other “major medical conditionswhich include “Asthma, Systemic Lupus

Erythematosus [(“Lupus”)], Hiatal Hernia, Gastsophageal Reflux Disease, Arthritis, Bilateral

2 Also considered in rendering this opinion wias Defendant’s Memorandum in Support of Motion to

Dismiss (“Def.’s Mem.”); the Defendant’s Statement of Miald=acts Not in Disputeghe Plaintiff’'s Memorandum
of Points and Authorities in Support of Her Opposition to Defendant’s Motion to Dismiss, or for Summary
Judgment (“Pl.’s Mem.”); the Plaintiff's Statement of tdidal Facts Not in Dispute; the defendant’s Reply to
Plaintiff's Opposition to Defendant’s Mion to Dismiss, or irthe Alternative, for Sumary Judgment (“Def.’s
Reply”); and the Defendant’'s Response to PlaintBtatement of Material Facts Not in Dispute.

3 The plaintiff previously worked briefly under Ms. Huger “during the period of 1995-1996.” Def.’'s,Mem
Ex. 1 (Ragsdale Aff.) at 3. According the plaintiff, during that time she lodged a complaint against Ms. Huger
with the FBI's Office of Professional Responsibilityresponse to Ms. Huger allegedly improperly altering the
plaintiff's employment performance ratings and falsely accusing the plaintiff of not completigg aitaount of

her assignments. ldt 2. Although the dispute was resolved, thenpifaiclaims that Ms. Hger “has held a grudge
against me about this incident. She would pass me in thafi@and not speak at all.spoke to her and she barely
spoke back. Her attitude was hostile.” atl3.



Patellar Chrondromalacia, Irritable Bow&yndrome, Multiple Chronic Allergies and
Fibromyalgia.” Id.at 2. The plaintiff reques a cane to assist wittalking, and “[d]ue to the
pain and swelling, from [her] disability and Lupus symptoms|,] which at times make it
impossible for [her] to be mobile,” the plaintifs “had to take considerable time off from
work.” 1d. at 2-3% However, “[w]hen [she is] able {go] to work, [she has] no problem
performing [her] job[,]” and has “receivexkceptional performance ratings.” ht.3.

“Due to her longevity as a federal employglee] plaintiff accruesannual leave . . . ata
rate of eight hours per pay periodyid “[s]he also accrues sick leav. . at a rate of four hours
per pay period.” Def.’s Mem. at 2. Egghy period is two weeks, and under FBI policy “an
employee must successfully complete a full payqokin order to accrued [sic] leave.” Def.’s
Mem., Ex. 4 (Feb. 9, 2006 Affidavit of FBI Hum#&esources Specialist Maureen A. DeLoach

(“DeLoach Aff.”)) at 4; see alsbef.’s Mem., Ex. 8 (FBI Leax Policy Manual) at 1 (“Leave

does not accrue for partial pay periods .).. However, although “[ljeave accruals are not
officially earned or applied to an employees [sic] totals until the end of the pay period,” “the
system will allow leave to be advanced from pn@jected end of [the pay period.]” Pl.’'s Mem.,
Ex. 1 (June 1, 2005 Email from Selina JamesdNitafred E. Huger, Wyelene C. Haase, Lynn
M. Poindexter, and Brian T. Kelly (“Jamesbetter”)). Thus, an employee may be granted
advance annual leave, but the decision to disgourely a manager’grerogative.” Def.’s
Mem., Ex. 4 (DeLoach Aff.) at 4. Indeed,the FBI Leave Policy Manual states, advance
annual leave “is not a vestedht of the employee.” Def.’s Mem., Ex. 8 (FBI Leave Policy

Manual) at 3; see alddef.’s Mem., Ex. 12 (U.S. Office of Personnel Management Leave Policy

* The plaintiff also represents that sheswaable to report to work due to her need to attend appointments related to
her medical problems. Def.'s Mg, Ex. 1 (Ragsdale Aff.) at 3.



Manual (“OPM Manual”)) at 2-3 (“An employee has ghti to take annual &ve, . . . [however,]
[e]mployees do not have an entitlemhéo advance annual leave.”).

The plaintiff's cause of action stems frone tteenial of her annual leave request and
placement on leave without pay “during May and June 2005, pay periods 13 and 15,
respectively.® Pl.’s Mem. at 1. On May 31, 2005, chgipay period 13, the plaintiff requested
annual leave for that day. Def.’s Mem., Ex. h¢gRdale Aff.) at 9. However, when she returned
to work the next day, she was informed by Ms. Huger that because she “did not have [advance
leave] on the booksl[,]” she would reegeionly leave without pay. IdAlthough the plaintiff
claims that “[she] did have [accrued annual leage]she] earned it for [pay period 13,]",id.
because pay period 13 had not yet ended,|&#ee was not showing on 5/31/2005, within the
system, [and thus] it technically could not hdneen earned|,] . . . [although] it would show up
[at the end of the pay period,]” Pl.’'s Memx.BD (Office of Equal Employment Opportunity
Affairs Investigative Notes (“EE@ounselor’'s Notes”), Statemt of Management Assistant

Selina Jameson (“Jameson Statement”)) at 3-4; se®afse Mem., Ex. 7 (FBI Earnings and

Leave Record for Sandra Ragsdale, Pay PaBo@5/29/2005 — 06/11/2005) (“Ragsdale Leave
Record, Pay Period 13")) at 2 (noting that Ime@ig balance for annual leave was zero). The
request for annual leave was officially denikd following day, June 2, 2005. Def.’'s Mem., Ex.
1 (Ragsdale Aff.) at 10; Pl.lglem., Ex. D (EEO Counselor’s Mgs) at 1. Soon thereafter,

during pay period 15, the ptuiff requested advance annual leave for June 29, 20Déf.’s

° Pay period 13 for calendar year 2005 ran from May 29, 2005 to June 11, 2005. Def.’s Mem., Ex. 7 (FBI

Earnings and Leave Record for Sandra Ragsdale, PaylR8 (May 29 — June 11, 2005) (“Ragsdale Leave

Record, Pay Period 13") at 1. Pay period 15 ran from June 26, 2005 to July 9, 2005. Def.’s Reply at 9.

6 The filings contain contradictions as to when the second alleged discriminatory act occurred, however,

since these contradictions are immaterial to the Coamtdysis of the plaintiff's second claim, it will assume

without deciding that the plaintiff was denied advance annual leave and charged with leauepaighon June 29,

2005. _Compar®laintiff's Statement of Material Facts Not in Dispute 6 (alleging denial of advance annual leave
(. . . continued)



Reply at 2; id. Ex. 5 (Approval for Leave for Sandra Ragsd&ay Period 15) at 2. Again, this
request was denied by Ms. Haase because the “houese not accrued until the end of [the pay
period].” Def.’s Mem., Ex. 1 (Ragsdale Aff.) at 10-11.

On June 21, 20005, the plaintiff contacteel @ffice of Equal Employment Opportunity
(the “EEQO”) and met with an EEO Counselor, églling] that she was discriminated against [in
the denial of her March 31, 2006raual leave request] based on regdris . [stemming from the]
previous [Office of Professional Responsibililgyestigation that was filed involving [Ms.
Huger’s] actions against the [plaintiff].” Pl.’s Me, Ex. D (EEO Counselor’s Notes) at 1. On
August 24, 2005, the plaintiff then elected to &léormal administrate complaint with the
United States Equal Employment Opportur@ymmission (the “Commission”) Washington
Field Office alleging discrimination on the basif her disability based on the June 2, 2005
denial of annual leave. Am. Compl. 1 7; DeReply at 3 & Ex. 2 (“Agency’s Opposition to
Complainant’s Motion to Add Raliation”) 3. On Februar¥3, 2007, the plaintiff moved to
add a claim for retaliation to hadministrative complaint bagen the June 29, 2005 denial of
her request for annual leave, Def.’s Reply, ECamplainant’s Motion tAdd Retaliation) ¥ 1,
but this request was denied for unspecifieslsons on February 28, 2007, Def.’s Reply, Ex. 3
(Order Denying Motion to Add Retaliationsubsequently, on March 6, 2007, the plaintiff
withdrew her administrative complaint, invokj her right to sue undde U.S.C. § 2000e-5(f)
(2006) and 29 U.S.C. § 626, and filed this@ttivith the Court, AmCompl. 1 8-9, alleging

that the denial of her requests for annuavéewas based on discrimination against her as a

(...continued)

on June 25, 2005), aRl.’s Mem. at 4 (alleging denial of advance annual leave on June 28, 2009)geivith

Reply at 2-3 (stating the plaintiff was charged with leave without pay instead of advancel@aaiah June 29,
2005), andDef.’s Reply, Ex. 5 (Attendance Register for Sandra Ragsdale, Pay Period 15) at 2 (showing leave
without pay charged on June 29, 2005), Befendant’'s Response to Plaintiff's Statement of Material Facts Not in
Dispute 1 6 (stating plaintiff was denied annual leave on June 29, 2005, not June 25, 2005



disabled person, in violation of section 501l Rehabilitation Act of 1973, codified at 29
U.S.C. 8§ 791, idf] 11-13, and that she was haras¢setder supervisors because of her
disability, in violation of thénostile work environment provisns of the same statute, ] 15-
17.
. STANDARDS OF REVIEW

A. Rule 12(b)(1) Motion to Dismiss

In deciding a motion to dismiss based upswrk of subject-miker jurisdction under
Federal Rule of Civil Procedure 12(b)(1), a Court is not limited to the allegations set forth in the
complaint, but “may consider materials outdioi the pleadings in deciding whether to grant a

motion to dismiss for lack of jurisdiction[.]”_Jerome Stevens Pharms., Inc. v, BQAF.3d

1249, 1253 (D.C. Cir. 2005). Under Rule 12(b)(1i)t i to be presumd that a cause lies

outside [the federal courtdiimited jurisdiction,” Kokkonen v. Guardian Life Ins. Co. of Am.

511 U.S. 375, 377 (1994), unless ghaintiff establishes by a gpenderance of the evidence that

the Court has jusdiction,_see, e.gHollington v. Duff 444 F. Supp. 2d 61, 63 (D.D.C. 2006).

B. Rule 12(b)(6) Motion to Dismiss
On the other hand, a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6)
tests whether the plaintiff has properly stha claim upon which relief can be granted.

Woodruff v. DiMarig 197 F.R.D. 191, 193 (D.D.C. 2000). rkeocomplaint to survive a Rule

12(b)(6) motion, it need only prale “a short and plain statemeitthe claim showing that the
pleader is entitled to relief,” Fed. R. Civ. P. 8(3){8 order to “give thelefendant fair notice of

what the . . . claim is and the grounds updnch it rests,” Bell Atl. Corp. v. Twomb|y550 U.S.

544, 555 (2007) (alteration in original) (intehig@otation marks omitted) (quoting Conley v.

Gibson 355 U.S. 41, 47 (1957)). “Although detaileattual allegations are not necessary to



withstand a Rule 12(b)(6) motion to dismissptovide the grounds of étlement to relief, a
plaintiff must furnish more than labels and doistons or a formulaic witation of the elements

of a cause of action.” _Hinson eal. N.H. v. Merritt Educ. Ctr.521 F. Supp. 2d 22, 27 (D.D.C.

2007) (internal quotation marksnitted) (quoting Twombly550 U.S. at 555). Thus, “[tlhe
complaint's factual allegations must be enougfaise a right to relief above the speculative
level, on the assumption that @ik allegations in the complaiare true (even if doubtful in

fact).” Hinson 521 F. Supp. 2d at 27 (alteration in original) (internal quotation marks omitted)
(quoting_Twombly 550 U.S. at 555). In other words, thlaintiff's allegations are "entitled to

the assumption of truth” only in so far as tleeynprise of more thatbare assertions . . .
amount[ing] to nothing more than a 'formulegcitation of the elemeési of a constitutional

discrimination claim.”_Ashcroft v. Igbal  U.S. |, 129 S. Ct. 1937, 1951 (2009)

(indicating that bare allegations that ttefendant knew of and condoned discriminatory
behavior and that discrimination was partleg defendant's workplace policy did not "nudge
[the plaintiff's] claims' of inulious discrimination ‘across the lifrem conceivable to plausible™
(citing Twombly, 550 U.S. at 570)). Therefore, inadwating a Rule 12{i66) motion, “[t]he

complaint must be liberally construed in favotttod plaintiff, who must be granted the benefit of

all inferences that can be derived frtme facts alleged[,]” Schuler v. United Staté%7 F.2d

605, 608 (D.C. Cir. 1979) (internal quotationrkgomitted), except in the case of purely
conclusory allegations, Ighal U.S.at __, 129 S. Ct. at 195Moreover, “[a] dismissal with
prejudiceis warranted only when a trial court deténes that the alfgation of other facts
consistent with the challenged pleading couldpassibly cure the deficiency.” Firestone v.
Firestone 76 F.3d 1205, 1209 (D.C. Cir. 1996) (imtak quotation marks omitted) (quoting

Jarrell v. U.S. Postal Serw,53 F.2d 1088, 1091 (D.C. Cir. 1985Finally, the Court “may




consider only the facts alleged in the complanty documents either attazhto or incorporated
in the complaint and matters of which [tGeurt] may take judiial notice[,]” Equal

Employment Opportunity Comm’n ¥t. Francis Xavier Parochial Scthl7 F.3d 621, 624 (D.C.

Cir. 1997).
C. Summary Judgment

Courts will grant a motion for summanydgment “if the pleadings, the discovery and
disclosure materials on file, and any affidagit®w that there is no geine issue as to any
material fact and that the movant is entitlejuisigment as a matter of law.” Fed. R. Civ. P.
56(c). When ruling on a Rule Gf(motion, the Court must vietkie evidence in the light most

favorable to the non-moving party, Holcomb v. Poy#483 F.3d 889, 895 (D.C. Cir. 2006), and

draw “all justifiable inferenes” in the non-moving party’s¥ar and accept the non-moving

party’s evidence as true. Anderson v. Liberty Lobbg7 U.S. 242, 255 (1986). The non-

moving party, however, cannot rely on “meatéegations or denials,” Burke v. Goul?86 F.3d

513, 517 (D.C. Cir. 2002) (internal quotation marks omitted) (quoting Ande43@nJ.S. at
248), and “conclusory allegations unsupporteddngual data will not creata triable issue of

fact,” Pub. Citizen Health Research Group v. F85 F.3d 898, 908 (D.C. Cir. 1999) (internal

guotation marks omitted) (quoting Exxon Corp.v. F663 F.2d 120, 127 (D.C. Cir. 1980)).

Rather, “the nonmoving party mustme forward with specififacts showing that there is a

genuine issue for trig]” Matsushita Elec. Indus. Co. v. Zenith Radio Co#4¥.5 U.S. 574, 587

(1986) (internal quotation marks omitted), and a gemissue of materiahtt exists where “the
evidence is such that a reasonable jurydoedurn a verdict for the nonmoving party[,]”
Anderson 477 U.S. at 248. If the Court concludes thla¢ nonmoving party has failed to make

a sufficient showing on an essential element of §iase with respect to which [it] has the burden



of proof[,]” then the moving party is entitled sommary judgment. Gaex Corp. v. Catrett

477 U.S. 317, 323 (1986).

Federal Rule of Civil Procedure 56(8)rovides that “[a] supporting or opposing
affidavit must be made on personal knowledaggt ,out facts that would be admissible in
evidence, and show that the affiant is competeiestify on the matters stated.” However,
“[w]hile a nonmovant is not redued to produce evidence in a fothat would be admissible at
trial, the evidence must still be capable ohigetonverted into admissédkvidence.”_Gleklen v.

Democratic Cong. Campaign Comm., |99 F.3d 1365, 1369 (D.C. Cir. 2000). Thus, for

example, hearsay cannot be considereaharding or avoiding summary judgment. ke
Moreover, “[tJo be admissible #te summary judgment stage, dowents must be authenticated

by and attached to an affidavit that meetsréggiirements of Rule 56(e).” Nnadili v. Chevron

U.S.A., Inc, 435 F. Supp. 2d 93, 105 (D.D.C. 2006) (quoting Carmona v. Takdd&oF.3d 124,

131 (1st Cir. 2000)) (declining to considemnotion for summary judgment maps lacking any
authentication); see al$@ed. R. Civ. P. 56(e)(1) (“K paper or part of a par is referred to in an
affidavit, a sworn or certified copy must be ateato or served with ehaffidavit.”); Ashford v.

District of Columbia Civil Action No. 02-1955 (RMC)2006 WL 2711530, at *2 (D.D.C. Sept.

21, 2006) (“A failure to presentg evidence of their dhentication in lighof the defendants’
challenge would render the documents inadmissibtgal.” (citing FedR. Evid. 1003)); Wells

v. Xpedx No. 8:05-CV-2193-T-EAJ, 200//L 2696566, at *2 (M.D. Fla. Sept. 11, 2007) (“[T]o

be considered for or against summary judgment, a document must be authenticated, either by an
affidavit that meets the requirements of Rule 5@gé)he] Federal Rules of Civil Procedure, or

in accord with the Federal Rules of Evidencelf)deed, for the Court to accept anything less

“would defeat the central purpose of the sumnjadgment device, which is to weed out those



cases insufficiently meritorious to warrant #heense of a jury trial.”_Greene v. Daltd®4

F.3d 671, 675 (D.C. Cir. 1999).
Finally, it should be noted thaecause of the difficulty of establishing discriminatory
intent, “an added measure of rigor, or cautionpjsrapriate in applying thistandard to motions

for summary judgment in employment discmation cases.” Aka v. Wash. Hosp. C1r16 F.3d

876, 879-880 (D.C. Cir. 1997) (internal quotation marks omitted), rev’d on other grddtds

F.3d 1284 (D.C. Cir. 1998) (en banc).
[ll. LEGAL ANALYSIS
A. The Defendants’ Failure to Exhaus Administrative Remedies Challenge
Section 501 of the Rehabilitation Act, codiat 29 U.S.C. § 791, which provides “[t]he
exclusive remedy for federal employees alledhag federal agencies engaged in disability

discrimination,” _Rand v. Geithne809 F. Supp 2d 97, 100 (D.D.C. 2009), limits judicial review

“to any employee or applicant for employmeaggrieved by the final disposition of [their
administrative] complaint, or by the failure to take final action on [their administrative]
complaint[,]” 29 U.S.C. § 794a(a)(1).To properly exhaust one’s administrative remedies under
the Rehabilitation Act, an aggrievéndividual must first file amdministrative charge with an
Equal Employment Opportunityddnselor regarding the allegeahation within 45 days of its
occurrence. 29 C.F.R. § 1614.105(a)(1) (2008). Oik#ict of ColumbiaCircuit has interpreted
the exhaustion requirementsdction 501 of the Rehabilitati Act as presenting a strict
jurisdictional barier to the filing of judicial complaintthat fail to comply with that provision.

SeeSpinelli v. Goss446 F.3d 159, 162 (D.C. Cir. 2006) tmg that the Rehabilitation Act

! The Court will only consider whether the alleged discriminatory employment practices violated the

Rehabilitation Act because while the plaintiff initially brought her claim as a violation of the Americans with
Disabilities Act of 1990, 42 U.S.C. § 12112, Complaint (ig0.") 11 1, 10-17, her amended complaint only seeks
relief for alleged violations of the Rehabilitation Act, Am. Compl. 1 1, 10-17.

10



“mandat[es] administrative exhaustion[,]” and holdihgt “[t]he district court . . . should have
dismissed [the plaintiff's] Rehabilitation Actasin for lack of jurisdiction” because “[s]uch

jurisdictional exhaustigras we have called it, may not be exctiséemphasis added) (internal

guotations omitted); Moore v. Schaféi73 F. Supp. 2d 216, 219 (D.D.C. 2008) (“[U]nlike some

exhaustion requirements, Secti501's is jurisdictional.”)Ynt'l Union v. Clark Civil Action No.

02-1484 (GK), 2006 WL 2598046, at *9 (D.D.C. Sept. 11, 2@066)ing that “because a
jurisdictional exhaustiorequirement [like the one imposed $&gction 501] is a condition to the

waiver of sovereign immunity it nst1 be strictly construed” (citingwin v. Dep't of Veterans

Affairs, 498 U.S. 89, 941990) (internal quotation marks omitted))). Thus, because the
Rehabilitation Act’'s exhaustion requirement isgdictional, the Court may “not read futility or

other exceptionsto [the] statutory haustion requirements where Congress has provided

otherwise.” _Spinelli446 F.3d at 162 (emphasis add@afernal quotation marks omitted)

(citing Booth v. Churners32 U.S. 731, 741 n.6 (2001)); see amore 573 F. Supp. 2d. at 220

(rejecting application of “sufficient notice’hd equitable estoppel exdems to circumvent
exhaustion requirement of the Réhiation Act) (citing Spinellj 46 F.3d at 162); Int’l Unign
2006 WL 2598046, at *10 (discusgithe impact of Spinelliand rejecting thapplication of the
“vicarious exhaustion” theory in that Rehabilitation Act case).

For the first time in its replfiling, the defendant arguesaththe plaintiff's complaint
should be dismissed for failure éxhaust her administree remedies to the extent that it is
based on the refusal of her supervisors émgher advance annuaale for pay period 15.

Def.’s Reply at 2-3® The defendant bases this argumemthe failure of the plaintiff to

8 While a party ordinarily is not permitted to raiseaagument for the first timi its reply filing, because

the argument pertains to whether the Court has federal jurisdiction to entertain this challenge, the Court is obliged to
(. . . continued)
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specifically include an allegatn of discrimination or retalieon during pay period 15 in her
initial administrative charge, séd.’s Mem., Ex. D (EEO Coustor's Notes) at 1, and the
Commission’s denial of her motion to amend &@ministrative complaint to include the refusal
of advance annual leave during pay period 15Dsdés Reply, Ex. 1 (Complainant’s Mot. To
Add Retaliation); id.Ex. 3 (Order Denying Motion to Add Raiation); Def.’s Reply at 2-3.

As the defendant correctly points out, sf.’s Reply at 5, ifNational Railroad

Passenger Corp. v. MorgasB6 U.S. 101 (2002}he Supreme Court held that each discrete

adverse employment action triggers st@utory exhaustion requirement. &i.114. Although
the plaintiff inMorganalleged numerous acts of discnmation and retaliation, the Supreme
Court held that only those aabccurring within the apmable limitations period were
actionable, regardless of any connection betvieerarlier acts and tlomes about which the
plaintiff had filed a timely complaint. See at 113(“[Dliscrete discriminatory acts are not

actionable if time barred, even when they alateel to acts alleged in timely filed charggs

(emphasis added). Thus, “[a]ftélorgan to determine whether a claim must meet the
procedural hurdles of the exhaustion requirentsetf, or whether itan piggy-back on another
claim that has satisfied those requirements the Court must decide whether the otherwise
barred claim is for a ‘discret@ct of discrimination.”_Rand09 F. Supp. 2d at 101 (quoting

Coleman-Adebayo v. LeavjtB26 F. Supp. 2d 132, 137-38 (D.D.C. 2004gcord, e.g.Camp v.

District of Columbia No. Civ.A. 04-234(CKK), 2006 WI667956, at *7 (D.D.C. Mar. 14,

2006);_ Romero-Ostolaza v. Riddg#70 F. Supp. 2d 139, 149 (D.D.C. 2005). Generally, hostile

work environment claims which rely on allegedly discriminatory conduct falling outside the

(...continued)
consider the question. SkH. Healthy City Sch. Dist. Bd. of Educ. v. Doyk29 U.S. 274, 278 (1977) (indicating
that courts “are obliged to inquire sua spamkenever a doubt arises as todhestence of federal jurisdiction.”).
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applicable time period for filingn administrative complaint are treated as an exception to the
rule set forth in Morgar‘because a hostile work environmerolation — unlike a discrete act
such as firing or failing to promote an empdey— ‘cannot be said to occur on any particular

day.” Coghlan v. Peter®55 F. Supp. 2d 187, 203 (D.D.C. 2008) (quoMargan 536 U.S. at

117). Unlike hostile work environment claims, edfdtliscrete act[] such as termination, failure
to promote, denial of transfer or refusal to hire” is “a separatenatti® ‘unlawful employment
practice” because each occurs at a fixed tild@rgan 536 U.S. at 114 Accordingly, the
defendant argues that because each decisideny the plaintiff advance annual leave is a
discrete action, and because the plaintiff atéd an EEO investigation on June 21, 2005, before
the second denial of advance annual leavéume 29, 2005 (thus limitingpe investigation of

her charge to the events of pay period 13), tagplf's claim should be dismissed for failure to
exhaust her administrative remedies to the exteaties upon the evésmoccurring during pay
period 157 SeeDef.’s Reply at 2-6.

The defendant concedes that filaintiff has exhausted hadministrative remedies with
regard to pay period 13. Def.’s Reply at 6 C2early, then, as it pertas to her hostile work
environment claim, the plaintiff has exhaushes administrative remedies and may rely on the
events of pay period 15 to support her position. Meman 536 U.S. at 115 (“Hostile work
environment claims are different in kind from diste acts. Because their very nature involves

repeated conduct[.]"); Coleman-Adebay26 F. Supp. 2d at 137 (“For hostile-work-

environment claims, then, discriminatory actsyrba used by a plairfitin proving the claim,

even if those actions occurred outsadehe filing period.”) (citing Morgan536 U.S. at 115-21).

9 Although the defendant appears to treat this argument as one for dismissal for failure to state a claim upon

which relief can be granted based on Federal Rule of Civil Procedure 12(b)[®Bgfse&eply at 2; Def.’s Mem. at
6, in reality it is one for dismissal for lack of jurisdietionder Federal Rule of Civil Procedure 12(b)(1), and will be
treated as such.
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However, regarding her gparate treatment clajrthe Court agrees thatliplaintiff has failed to

exhaust her administrative remedies with resfmetite events of pay period 15. The plaintiff
lodged her preliminary EEO charge beforeibae 29, 2005 denial of her request for advance
annual leave for pay period 15 even occurred,sdre failed to file another administrative
complaint after that secorténial even though it is parately actionable. CkMorgan 536 U.S.

at 115 (“[I]n direct contrast tdiscrete acts, a single actlarassment may not be actionable on
its own.”). The decision to deny an employee adeamnual leave, as it relates to the plaintiff's
disparate treatment claim, is more akin todi$crete act[] such as termination, failure to
promote, denial of transfer refusal to hire,” idat 114, than to actions asserting hostile work
environment claims, which by “[t]heir venature involve[] repeatd conduct[,]” idat 115; see

Ledbetter v. Goodyear Tire & Rubber C850 U.S. 618, 638 (rejecting plaintiff's “hostile salary

environment” theory that “a pay discriminatiolaim is like a hostile work environment claim”
because, with the latter, “tlaetionable wrong is the environmgenot the individual acts that,

taken together, create the environmeht”Moreover, the plaintiff simply has not set forth facts

10 The Lilly Ledbetter Fair Pay Act of 2009 (“Fair Pagt”), 42 U.S.C.A. 8 2000&(e) (West 2009), applies
to discrimination claims brought under section 501 of the Rehabilitation Act that were pending or initiated after May
28, 2007, but it is not applicable to the present casaibedhe Fair Pay Act only alters the remedy available to
plaintiffs alleging discriminatory compensation decisiord, discrete discriminatorgcts. Specifically, the Fair
Pay Act states, “an unlawful emplogmt practice occurs . . . wheniadividual becomes subject to a
discriminatory compensation decision or other practice . . . including each time wages, benefits, or other
compensation is paid,” and that a plaintiff can “recover[Jback pay for up to twoears preceding the filing of the
charge, where the unlawful employment practices that have occurred during the chmaygeffibd are similar or
related to unlawful employment practices with regardisarimination in compensation that occurred outside the
time for filing a charge.”_Id§ 2000e-5(e)(3). For instance,@entry v. Jackson State Universi6i0 F. Supp. 2d
564 (S.D. Miss. 2009), the district court held that the Supreme Court’s L edbsstigion continues to control
disparate treatment claims involving discrete discriminatory acts other than claims related to agy6ddfinding
plaintiff's alleged denial of tenure was a discrete &tit an available remedy under the Fair Pay Act because it
involved a related salary increase thatlifjied as a “compensation decision”); see alsbnson v. District of
Columbig 632 F. Supp. 2d 20, 21-22 (D.D.C. 2009) (reviving discriminatory compensation claims under the Fair
Pay Act by a judge of this Court). Furthermore, anothsridi court found that the Fair Pay Act does not apply to
cases where the plaintiff has failed to exhaust avaikdianistrative remedies for i&trete discriminatory acts
other than pay.”_Speer v. Mountaineer Gas Co. Action No. 5:06CV41 (STAMP), 2009 WL 2255512, at *7 n.6
(N.D.W. Va. July 28, 2009) (dismissing with prejudice a discrimination claim where the plaiasifiiot permitted
to work and failed to file a claim with the Equal flmyment Opportunity Commission (the "EEOC") within the

(.. . continued)
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tending to show — or that evelegied — that the disparate treatment she alleges is “so pervasive
and ongoing that the exceptiondwhaustion recognized in Morgéor hostile-work

environment cases may be applied directly or extended by analogy.” Coleman-Ad&&#taifo

Supp. 2d at 138 n.3 (discussing implications of the Morgaholding, noting that in certain
“circumstances in which multiple acts of discrimination or retaliation occur after the act giving
rise to the initial administtave charge, each of which is tied to the same discriminatory
decision[,] . . . [tJo require the employeeeihaust administrative remedies as to each
[subsequent discriminatory de@sj . . . would seem to put an excessive burden on plaintiffs”);

see als&hea v. Rice409 F.3d 448, 451-53 (D.C. Cir. 2005) (iag that the plaintiff's claims

for discriminatory treatment in pay level that occurred dfterfiling of his sole administrative
charge were not barred, because each paychedcéwed was a discrete, actionable act and he

“allege[d] a_persistent diseninatory salary structuteather than “isolated discriminatory acts

that had continuing consequees under neutral salary systems” (citing Mordged6 U.S. at 111-
12 (emphasis added))). Thus, because the ffdaited to file a preliminary administrative
charge with an EEO Counselor within 45 dayshe denial of her pay period 15 request for
advance annual leave, the Countesss that it is without jurisdiain to adjudicatéhe plaintiff’'s

disparate treatment claim based that defial.

(...continued)
applicable statute of limitations). Therefore, the Paiy Act does not eliminate thequirement that a plaintiff
exhaust available administrative remedies when allegswete acts of discrimination. Consequently, it follows
that the Supreme Court’s Ledbettkrcision controls and, as applied te fhcts in this case, causes the Court to
conclude that the alleged discriminatory practice concerning pay period 15 amounted to a denahaé annual
leave, a discrete act unrelated to compensation or pay. Accordingly, the plaintiff should have filed a new
administrative grievance with the EEOC regarding pay period 15 because her previous grievance did not necessarily
put the defendant on notice that she was seeking redress for that pay period, and theisdiegénatory practice
in pay period 15 was separately actionable.
1 EEOC regulations provide that “[a] complainant may amend a complaint at any time prior to the conclusion
of the investigation to include issues or claims likeetated to those raised in the complaint.” Weber v. Battista
494 F.3d 179, 183 (D.C. Cir. 2007) (quoting 29 C.RR614.106(d}2006));_see als@9 C.F.R§ 1614.106(d)
(. . . continued)
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B. The Plaintiff’'s Disparate Treatment Claim
Under the Rehabilitation Act, “the two esgahelements of a discrimination claim are
that (i) the plaintiff suffered an adse employment action (ii) becausetiod plaintiff's . . .

disability.” Baloch v. Kempthorné50 F.3d 1191, 1196 (D.C. Cir. 2008) (emphasis added).

“Because the enforcement standards of the Rlgiasibn Act are the same as in the Americans
with Disabilities Act (“ADA”), case law analyag disability benefitsinder the ADA applies

with equal force to the Rehabilitan Act.” Holmes-Martin v. Leavift569 F. Supp. 2d 184, 194-

195 (D.D.C. 2008) (citing 29 8.C. § 791(g)); see al#ka, 156 F.3d at 1288 (holding that the

McDonnell-Douglasramework applies equally to ADA arRehabilitation Act cases). Thus, in

Rehabilitation Act cases, “[when] an employeaghassert[ed] a legitimate, nondiscriminatory
reason for an adverse employmaation, the district court musbnduct one central inquiry in
considering an employer’s motion for summargtigment[:] . . . whether the plaintiff produced
sufficient evidence for a reasonable jury to fihdt the employer’s asserted non-discriminatory
reason was not the actual reason thadl the employer intentionally discriminated against the

plaintiff on [the basi®f her disability].™* Adeyemi v. District of Columbigs25 F.3d 1222,

(...continued)
(2009). In_Weberthe Court determined that it did have jurisdiction over a plaintiff's second claim that had not been
filed with an EEO Counselor within 4fays of its occurrence, because bad successfully amended her formal
EEOC complaint to include that claim, which was subsequentgstigated, and thus “[the plaintiff there] gave the
[defendant] an opportunity to resolvertodaim administratively before she filed her complaint in district court.” 1d.
at 183-84. Here, however, the FBI did not have the same degree of notice or opportunity to resolve the pay period
15 claim administratively, as the defendant did in Welbecause the plaintiff's thyyed attempt to amend her
formal administrative complaint to includestbvents of pay period 15 was denied,Bek’s Reply, Ex. 3 (Order
Denying Motion to Add Retaliation), and the investigation of her complaint was specifically limited to “whether [the
plaintiff] was discriminated against based on [her] diggit{physical) when” she was denied advance annual leave
during pay period 13, Def.’s Mem., Ex. 1 (Ragdale Aff.) at 1. Thus, the EEOC'’s “like or relateddésstot save
the plaintiff's disparate treatment claimsea on the events of pay period 15.
12 Before turning to this inquiry, the Court must fiiasldress two of the defendant’s arguments concerning the
plaintiff's prima facie case umd the Rehabilitation Act. First, thefdadant argues that the placement of the
plaintiff on leave without pay was not an adverse employment action, because at the time she regaested ad
annual leave on May 31, 2005 (duringy/geeriod 13), the plaintiff had not aced any annual leave, and thus “she
‘suffered no objectively tangible harm.” DefMem. at 17 (quoting Currier v. Postmaster G804 F.3d 87, 89

(. . . continued)
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1226 (D.C. Cir. 2008) (emphasis added) GgtBrady v. Office othe Sergeant at Arm520

F.3d 490, 493-95 (D.C. Cir. 2008)); see dieeves v. Sanderson Plumbing Prods., B0

U.S. 133, 153 (2000) (“The ultimate questin every employment discrimination case
involving a claim of disparate treaént is whether the plaintiff was the victim of intentional
discrimination.”). In response to the pltifis allegation of disparate treatment by the
defendant’s refusal to grant her advanceual leave for her absence on May 31, 2005 (during
pay period 13), the defendant asserts that “[t]eadl@f [the] plaintiff's request was consistent
with a universally[-]applied policy within [herdsion] that requests for advance [annual leave]

would not be approved.” Def.’s Mem. at 22; see &lsd’s Reply at 9 (“In accordance with FBI

policy, an employee does not accrue leave from a pay period until the end of that pay period
The “[p]laintiff did not, in facthave a sufficient annual leaveldace that would have enabled
her to take [annual leave] on either Mzily, 2005 [during pay period 13] or June 29, 2005
[during pay period 15].” Her &quest[s] [were] denied becaushe had a [zero annual leave

balance entering thogay periods].”); sesupraPart | (Background). Iresponse, the plaintiff

(...continued)

(D.C. Cir. 2002)). The plaintiff respds that by being placed on leavigheut pay, instead of advance annual

leave, she experienced a loss in compensation of $273.2@yd?l.’s Mem. at 8 n.4, and that she thus experienced
an adverse employment action, &.8-9. The Court agrees that a diation in pay, even where the plaintiff

avoided a worse penalty (being placed'absent witbut leave’), se®ef.’s Mem. at 17, constitutes a materially
adverse employment action. S&erlington N. & Santa Fe Ry. Co. v. White48 U.S. 53, 71-73 (holding that a
suspension without pay, even where an employer later provided back pay, could be “a serious haedship” to
reasonable employee, and thus “miatlradverse”); Greer v. Paulspf05 F.3d 1306, 1317-18 (D.C. Cir. 2007)
(finding that placement on leave without pay, which entailed, intgraal@ss of compensation and negative
consequences for employee’s eligibility for benefits, was an adverse employment action).

The defendant also argues that the plaintiff isdigabled within the meaning of the Rehabilitation Act,
which defines a disability as “a physical or mental impaint that substantially limits one or more major life
activities,” 29 U.S.C. § 705(9)(B) (2006), which includeslking,” 29 C.F.R. 8§ 163@(i) (2008). The defendant
claims that “[t]he record is devoid epecific information about the effectsthe [plaintiff's] condition[s] on [her]
major life activities.” Def.’s Mem. at 19. However, the plaintiff's affidavit closelyitiethe significant effects of
her Bilateral Patellar Chrondromalacia on her ability to walk, and also discusses the additional effects of her other
illnesses (e.g. Lupus). Seef.’s Mem., Ex. 1 (Ragsdale Aff.) at 2-6 and supaat | (Background). Indeed, the
plaintiff's supervisors admit to being aware of the giffis medical conditions and their effects on her ability to
walk. See, e.gDef.’'s Mem., Ex. 3 (Mar. 1, 2006 Affidavit of Wylene C. Haase (“Haase Aff.")) at 2; Def.’s Mem.,
Ex. 5 (Jan. 25, 2006 Affidavit of Winifred Huger (“Huger Aff.”)) at 2. Thus, the Court consltide the plaintiff is
disabled within the meaning of the Rehabilitation Act.
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offers three categories of evidence in &empt to establish that the defendant’s
nondiscriminatory reason for not granting her ejdor annual leave is merely a pretext for
intentional discrimination on theasis of her disability. Sd&.’s Mem. at 6-8. Because the
Court finds the plaintiff has failed to producdfmient evidence from which a reasonable jury
could find intentional discriminain by the defendant on the basisef protected status, for the
following reason it must grant the defendamtistion for summary judgment on her disparate
treatment claint?

First, the plaintiff points ouhat although Ms. Huger stated in her affidavit that “I do
not recall authorizing an employee under my sup&m to take leave when they did not have
the leave accrued,” Def.’s Mem., Ex. 5r{J&5, 2006 Affidavit of Winifred Huger (“Huger
Aff.")) at 4; see alsad. at Ex. 3 (Mar. 1, 2006 Affidavit of Wyelene C. Haase (“Haase Aff.”)) at
7 (" have never approved the advancemerarofual leave to an employee under a similar
circumstance such as Ms. Ragsdale . . . .”)ptamtiff in fact was granted advance annual leave
by Ms. Haase on May 15, 2005, during pay period 12, even thoegimséred that pay period
with a zero balance @fccrued annual leave, Pl.’'s Mem. at 6. Compare Mem., Ex. C (Leave
Report for Sandra Ragdale, Pay Period 12) @tranting eight hourannual leave on May 16,
2005), withDef.’s Mem., Ex. 6 (FBI Earnings drLeave Record for Sandra Ragsdale, Pay
Period 12 (05/15/2005 — 05/28/2005Régsdale Leave Record, PRgriod 127)) at 2 (noting
that beginning balance of annual leave w&® hours). Although the plaintiff accordingly

contends that the defendant’s apparently “instast explanation isot worthy of belief and

13 Although the Court has determined that it is without jurisdiction to adjudicate the plaintiff's claim of

disparate treatment based on the events of pay period IumaPart Ill.A, the present analysis applies with equal
force to that claim as well. Thus, even if the Courtd@xercise jurisdiction over thaintiff's second disparate
treatment claim, it would be compediéo grant summary judgment to thdatelant on that claim for the reasons
stated in this section of this opinion.
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infers discrimination,” Pl.’'s Mem. at 7, the Codrisagrees. To be sure, as the plaintiff points

out, “[i]n ‘appropriate circumstancethe trier of fact can reasongbhfer from the falsity of the

explanation that the employerdssembling to cover up a discriminatory purpose.” Pl’s Mem.
at 8 (emphasis added) (quoting Ree%39 U.S. at 147). However, as the Red&veart goes on
to note,

[sJuch a showing by the plaintiff will [not] alwayse adequate to

sustain a jury's finding of liakty. Certainly there will be

instances where, although theaipkiff has established a prima

facie case and set forth sufficient evidence to reject the

[employer's] explanation, no ratidrfactfinder could conclude that

the action was discriminatory.
Reeves530 U.S. at 148 (emphasis in original). Bimaple fact that the plaintiff's supervisor,
Ms. Huger* granted her advance annual leave ducing pay period and then denied the same
request during the next, sBef.’s Mem., Ex. 1 (Ragsdale Affa 10-11, does not give rise to an
inference of intentional discrimination on the lsasi the plaintiff's protected status — indeed,

that fact weighs againatfinding of a discriminatory amus in the decision to deny the

plaintiff's request for advance annual leave during pay period 13C&sealski v. Peterg75

F.3d 360, 368-69 (D.C. Cir. 2007) (discussing wh&nhiswn as the same-actor inference, noting
that the fact that the same person who rgassi the plaintiff for allegedly discriminatory
reasons also hired her and even had recommdmefefor a promotion “is probative evidence
against the claim that he harbored a geneiataagainst female employeesl,]” but concluding
that “in light of all [the] evidence, a reasonatier of fact could conclude” that the defendant

acted with discriminatory animuslVaterhouse v. District of Columbia98 F.3d 989, 996

14 The plaintiff identifies Ms. Huger as the supervisor who denied her advance annual leavefidawet;, af

Def.’s Mem., Ex. 1 (Ragsdale Aff.) at 9, however, the deééat states that Ms. Haase “advised Ms. Huger that she
would not approve plaintiff's request for adearfannual leave],” Def.’'s Mem. at 5-6;,iEx. 5 (Huger Aff.) at 4.

The apparent contradiction is immaterial to the Court’s aisadyisce the supervisor's action does not give rise to an
inference of intentional discrimination, regardless of which supervisor actually made the decision.
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(affirming the district court’'s gmt of summary judgment in favof the defendant, noting that
the probative value of a stateméntthe plaintiff's supervisorancerning the racial makeup of
the District's managers “wasrseusly undercut by the undisputeatt that [the same supervisor]

approved the decision to hire [the plaint#grlier that same year”); Isse v. Am. Univ40 F.

Supp. 2d 9, 38 n.29 (discussing the same actor irderni@rthe context of ephoyee evaluations).
Although the same actor inference “is just tlaat inference, which ‘cannot immunize [the
defendant] from liability for subsequent discrimination,” 1sS40 F. Supp. 2d at 38 n.29
(quoting_Czekalski475 F.3d at 369), it does work here tquiee the plaintiff to present further
evidence to defeat the defendamtistion for summary judgment.

Next, the plaintiff points to what appearbe notes recorded by an EEO Counselor
during the course of the invegtion of the plaintiff's infial administrative charge. Sé&g’s
Mem., Ex. D (EEO Counselor’s Nes). These notes contain red®of telephone conversations
with the “[d]efendant’s Time and Attendance @sdionals, Germaine Bradshaw and Selena [sic]
Jameson,” to an unidentified EEO Counselor, Whiarportedly “confirmed tht [the] [p]laintiff
was ‘singled-out’ by her supervisors when she'wkenied advance annual leave and placed on
leave without pay. Pl.’s Mem. at 7; sede Ex. D (EEO Counselor’s Notes, Statement of
Germaine Bradshaw (“Bradshaw Statement”)) at 3 (“Writer asked Bra3fsiu} if she felt
Ragsdale had been singled out by managemenftdocerthis policy . . . as [an] example to other
employees. Brashaw [sic] stated she did fegisdale had been singleut, but she could not
offer a reason why. . . . Brashaw [sic] stateel lsew of no one elsedhmay have gone through
this situation.”); Pl.’'s Mem., £ D (EEO Counselor’s Notes, Jameson Statement) at 4 (“Writer

asked Jameson if management has instituted a policy across the board regarding leave. Brashaw

15 The plaintiff consistently refers to “Germaine Bradshaw” in hergfiljrso the reference to “Germaine

Brashaw” in the EEO Counselor's Notestmsidered a typographical error.
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[sic] stated that this policy oplseems to be ‘used towards Ragsdale.”) In response, the
defendant argues that not only are these statements “inadmissible hearsay which will not defeat a
motion for summary judgment,” bthat “even if admissible,” &y do not establish that the
denial of advance annual leaveswvaotivated by a discriminatory animus. Def.’s Reply at 13
n.6.

Hearsay “is a statement, other than one nigdde declarant while testifying at the trial
or hearing, offered in evidence to prove the taftthe matter asserted.” Fed. R. Evid. 801(c).
As discussed above, inadmissilbliearsay (hearsay not fallimgthin a recognized exception)
may not be considered when evaluating the merits of a motion for summary judgment, nor may
any documents which are not (or canbej properly authenticated. S8&klen 199 F.3d at
1369; Nnadilj 435 F. Supp. 2d at 105; seapraPart I1I.C. Here, not dypare the Bradshaw and
Jameson statements — which arm@eéntroduced to prove the matterey assert, i.e., that the
plaintiff was singled out in bleg denied her request for advance annual leave — contained in
what appear to be an EEO Counselor's naekihg any authenticatioor supporting affidavit,
but they are also unsigned (much less sworbydhe Counselor onkestigator (indeed, the
Counselor or Investigator is neven identified), not datednd replete with typographical and
what appear to be othsignificant errors, see, e,.d?l.'s Mem., Ex. D (EEO Counselor’s Notes)
at 1 (“wish” rather than wishes); idt 2 (“acrued” rather than aced; “call” rather than calls;
“need” rather than needs); idt 4 (documenting telephonems@rsation with Selina Jameson,

report states: “Writer asked Jamesiomanagement had instituted a policy across the board

regarding leave. Brashaw [sic] statldt this policy seems to be ‘used toward Ragsdale.™)
(emphasis added). Moreover, “[s]tatements niadthird persons that are recorded in an

investigative report are hearsaithin hearsay. As such, theye inadmissible unless they

21



qualify for their own exclusion from the hearsalerti Barry v. Trusteesf the Int'|l Ass’n Full-

Time Salaried Officers & Employees of Outsidacal Unions & Dist. Counsel’s (Iron Workers)

Pension Plam467 F. Supp. 2d 91, 102 (D.D.C. 2006) (ipg Weinstein's Federal Evidence 8

803.10[4][a] (LexisNexis 2006)); see alSoowley v. L.L. Bean, In¢.303 F.3d 387, 410 (1st

Cir. 2002) (holding that variousitness statements containedaim investigative report are
hearsay within hearsay and are inadmissible at trial); \&8I37 WL 2696566 at *3 (declining

to consider in evaluating a motion for sumgnprdgment an EEO Counselor’s notes, “[which
were] unsigned, unsworn, and lacking [any] affitime indication of the document’s author” and
other “unsworn statements . . . contain[idglible hearsay”). Although an EEO Counselor’s
notes may be admissible under the businessrds exception to ¢hhearsay rule, sé&amith v.

Universal Servs., Inc454 F.2d 154, 157 (5th Cir. 1972); Fed. R. Evid. 803(6), here the

complete lack of any authentication of the notes submitted by the plaintiff makes the propriety of
considering them under this extiep extremely questionable.

However, even if these notes were admissitile statements of Bradshaw and Jameson
do not raise an inference of intentional discniation against the plaifftby her supervisors on
the basis of her disability. The Bradshaw statersiemply states that “in thpast [the denial of
advance annual leave] was not dofiglnd that Bradshaw “did fegthe plaintiff] had been
singled out, but she could not offer a reason WwiBl.'s Mem., Ex D (EEO Counselor’'s Notes,
Bradshaw Statement) at 3 (emphasis add@dy the Jameson statement notes only that
“Brashaw [sic] state[s] that this policy only seetmde ‘'used towards [the plaintiff].”_ldt 4
(emphasis added). Even if these statements could be construed in a manner that calls into
guestion the accuracy of the claihat the FBI's leave policy wdsniversally applied,” Def.’s

Mem. at 22, they certainly do not permit an mefece that the plaintiff was denied advance
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annual leave because of her disabtatus; indeed, these stagems amount to nothing more
than rank “speculation, which et the same as evidence shoglithat the FBI's leave policy
was not universally applied, much less thatmisimatory animus motivated the actions of the

plaintiff's supervisors, Forman v. Sma#71 F.3d 285, 294 (D.C. Cir. 2001). Thus, the

Bradshaw and Jameson statements add nothing f@damtiff's effort to defeat the defendant’s
motion for summary judgment.

Finally, in order to establish an inferermfantentional discmination, the plaintiff
attempts to “identify [a] similarly-situated p®n[] outside of her protected class [who was]
afforded leave during the relevamhe period.” Pl.’s Mem. at 7. In her attempt to do this, the
plaintiff has submitted the Leave Report of Joanne Calatayud, Pl.’'s Mem., Ex. E (Leave Report
for Joanne Calatayud) (filed under seal), wha atthe time a Personnel Security Specialist
with the FBI. _See alsBl.’'s Mem., Ex. F (Attendance Register, Joanne Calatayud, Pay Period 7
(03/06/2005-03/19/2005) (“Attendance R&gr for Joanne Calatayud”)); iEx. G (Approval
for Leave for Joanne Calatayud, Pay Perigd3706/2005-03/19/2005) (“Approval for Leave for
Joanne Calatayud”)). “In order to show that sfas similarly situated to a fellow employee,
[the] plaintiff must ‘demonstrate that all of thelevant aspects of their employment situation are

nearly identical,” includingvorking under the same supervisor. Childs-Pierce v. Utility

Workers Union of Am.383 F. Supp 2d 60, 70 (D.D.C. 2005) (quoting Neuren v. Adduci,

Mastriani, Meeks & Schill43 F.3d 1507, 1514 (D.C. Cir. 1995))his the plaintiff has clearly

failed to do with respect to Ms. Calatayud for sal/ecasons. As the defendant correctly points
out, Ms. Huger and Ms. Haase were not Mda@gud’s supervisorsnd did not approve her
requests for leave. Séilds-Pierce383 F Supp. 2d at 73 n.9 (“[T]hact that [the] plaintiff

and [the proffered compaiior] did not deal with the sansepervisor with respect to their
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requests for . . . sick leave deems them not simpitatliated for purposes of this claim.”); Def.’s
Reply at 7; se®l.’s Mem., Ex. F (Attendance Register Joanne Calatayud) at 1 (signed by
Patricia Scherger). Even more significantlyg &pproval for Leave anthhe Attendance Register
for Ms. Calatayud do not &blish that Ms. Calatayud was granted advaroeial leave, as was
requested by the plaintiff during pay period(2@d 15). On the contrary, Ms. Calatayud was

granted sickeave and accruemhnual leave during pay period 7. $#és Mem., Ex. G

(Approval for Leave for Joanne Calatayud)dded, unlike the platiif's zero balance of

accrued annual leave entering pay period 13 {&)dMs. Calatayud in fact entered pay period 7
with 120hours of accrued annual leave, of which she used 24 during that pay period. Def.’s
Reply, Ex. 9 (Leave Accounting List for Joanne @afad) at 1. Thus, th@aintiff has failed to
demonstrate that she and Ms. Calatayud are slyngauated for the purposes of establishing her
disparate treatment claiffi.

Because the plaintiff has failed to produce any evidence — either individually or
cumulatively — sufficient to allow a jury tofer intentional discrimation by the plaintiff's
supervisors on the basis of her protected sttasCourt must grant the defendant’s motion for
summary judgment with respect to loéaim of disparate treatment.

C. The Plaintiff's Hostile Work Environment Claim

To prevail on a hostile work environmastaim, “a plaintiff must show that h[er]

employer subjected h[er] to discriminatory intimian, ridicule, [or] insli that is sufficiently

severe or pervasive to alteethonditions of the victim’s ephoyment and create an abusive

16 The plaintiff's affidavit also notethat on at least one occasion emowendation concerninifpe quality of

her work by a senior official with the Security Division was ignored by her immediate sgrervDef.’s Mem.,

Ex. 1 (Ragsdale Aff.) at 8-9. This allegation seems taised as support for her claim that other employees would
have received recognition for their pghance from their supervisors basedthe commendation. However, the
plaintiff has presented nothing of substance that supports this proposition.
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working environment.”_Balogh50 F.3d at 1201 (internal quotation marks omittédn
determining whether a hostile work environmensesg the Court must lodk “the totality of

the circumstances, including the frequencyhef discriminatory conduct, its severity, its
offensiveness, and whether it [reasonably] intedevith an employee’s work performance.” Id.
The standard for judging hostility is “sufficityndemanding” so as to “filter out complaints
attacking the ordinaryribulations of the workplace.” Childs-Pier@83 F. Supp 2d at 77

(internal quotation marks omitted) (citing Faragher v. Boca R&@&h U.S. 775, 788 (1998)).

Thus, “the conduct complained of ‘must be extrémamount to a clmge in the terms and

conditions of employment.”™_Franklin v. Potf&00 F. Supp. 2d 38, 76 (D.D.C. 2009) (quoting

Faragher524 U.S. at 788). Moreover, “it must be clear that the hastitk environment was
the result of discrimination based opratected status.” Childs-Pierc@83 F. Supp. 2d at 77.
Indeed,

[e]Jveryone can be characterized by sex, race, ethnicity, or (real or
perceived) disability; and many boss&re harsh, unjust, and rude.

It is therefore important in hostile work environment cases to
exclude from consideration personielcisions that lack a linkage

of correlation to the claimed grouid discrimination. Otherwise,

the federal courts will becongecourt of personnel appeals.

Id. at 77-78 (quoting Alfano v. Costell@94 F.3d 365, 377 (2d Cir. 2002)).

In support of her hostile work environmeim, the plaintiff relies only on her own
affidavit and the EEO Counselor’'s Notes. $Mem. at 9-10. She claims that the following
events establish her hostile work environmeniciaepeated denials of her requests for sick

leave and placement on leave without pay; as#fdlaccus[ation]” in 1997 by Ms. Huger that the

1 “[TThis Circuit has not yet ruled that the Rehabilitatidet permits a hostile work environment claim . . . .”

Pantazes v. JacksoB66 F. Supp. 287, 71 (D.D.C. 2005)In the present case, the@t will follow the precedent
of “assum[ing], without deciding, that the RehabilatiAct creates a cause of action for [a] hostile work
environment [claim].”_Kuraner v. MinetaNo. 00-5416, 2001 WL 936369, at *1 (D.C. Cir. July 10, 2001).
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plaintiff failed to complete a significant amouwosfther work; an alleged threat by Ms. Haase to
terminate the plaintiff's employment should hdendance not improve; and "an evil smirk" she
received from Ms. Huger. lét 9; Def.’s Mem., Ex. 1 (Ragalk Aff.) at 3, 6, 10; Pl.’'s Mem.,

Ex. D (EEO Counselor’'s Notes) at 3-4. Yetsny however, the plaintiff is relying on the
unauthenticated EEO Counselor’s Notes as suifpoher position that she was “singled-out by
management in her use of accrued annual léavaer attempt to rige an inference of
discrimination based on her disatyilstatus. Pl.’'s Mem. at 9. And as a result of the colletive
impact of these actions, which she characteasesinprofessional arctuel[,]” Def.’s Mem.,

Ex. 1 (Ragsdale Aff.) at 9, the plaintiff alas to have been so “devastated[,]’ati10, and
“stressed,” idat 8, that she had to postpone her doctor’s appointments and come to work ill on
one occasion with a painful infection, i&he also claims to have suffered “severe and emotional
distress including, but not limited to, insomnass of appetite, depression, anxiety,
embarrassment, humiliation, symptoms of physica¢gdf) despair, anger and loss of faith in her
employer.” Am. Compl. § 17.

The defendant argues that the plaindifiostile work environment claim must be
dismissed because “[e]ven if the plaintif€gims were true, the alleged conduct is not
sufficiently severe or pervasive to alter tlomditions of [her] employmd and does not create
an abusive working environment.” Def.’s Rgplt 13 (internal quotatromarks omitted); see
alsoDef.’s Mem. at 23-28% The defendant further argues ttse plaintiff's affidavit and the

EEO Counselor’s Notes are “irffigient to [establish] . . . @t the alleged harassment was

18 In the Defendant’s Memorandum in Support of Motioismiss, he argues forathissal of the plaintiff's

hostile work environment claim for failure to statelaim upon which relief can be granted. Be&s. Mem. at 25-
26. However, the plaintiff relies on affidavits and exhibits to support her hostile work environment claim, and
argues that summary judgmenttbrs claim is improper. _Sd®l.’s Mem. at 9-10. Thus, because the Court has
considered submissions outside the pleadings, and leetteuplaintiff was on fair notice that the motion was
alternatively seeking summary judgment, the defendantt®mon this claim shall beeated as anfor summary
judgment under Rule 56. SEed. R. Civ. P. 12(b).
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[motivated by discriminatory animus].” DefReply at 13, n.6. In response, the plaintiff notes
only that “whether the [alleged] conduct riseshte level of culpability against the [d]efendant.
[sic] is a triable issue for the jury to determine. Accordingly, [the p]laintiff's [hostile work
environment claim] should survive [the d]efendant’s motion.” Pl.’s Mem. at 9-10 (citation
omitted). Because the Court agréest the alleged harassment sloet rise to the level of a
legally-cognizable hostile work environmentiolathe Court must grant the defendant summary
judgment on the plaintiff's hostile work environment claim.

The actions described by the plaintiff — tdigcretionary denials of advance requests for
annual leave and being designated on those occassdmesving been on leave without pay rather
than being absent without pay, a 1997 incidewblving an alleged “false[] accus|ation],” a
“threat” concerning the plaintif§ attendance record, and an “eviligin an office hallway —
simply do not present those types of extremz @ervasive circumstancesguired to prevail on
a hostile work environment claim. Def.’s Mem. at 9;atlEx. 1 (Ragsdale Aff.) at 3, 6, 10;

comparePantazes v. JacksoB66 F. Supp. 2d 57, 71 (D.D.C. 2005) (denying summary

judgment for defendant on hostile work environtngaim based on disdlty where plaintiff
“offered evidence of alleged statements by varamency officials thatuggest a discriminatory
purpose, unreasonably lengthy delays by [the agenecgsponding to his [repeated] requests for
accommodations, and an inadequately explainegakfa provide needed . . . training”), with

Vickers v. Powell493 F.3d 186, 198, 201 (D.C. Cir. 2007) (internal quotation marks and

citation omitted) (noting that “thdistrict court was correct th#fte three incidents within the
[statute of limitations] period [(a supervisofangry threats” and derogatory remarks about
minorities, poor performance evaluations, anahdpésingled out for a requirement to provide

inordinate amounts of medical imfoation to support requests feave”)] were insufficient to
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support a hostile work environment claim”), @agnklin 600 F. Supp. 2d at 77 (“[T]he fact that
an employee and his immediate supervisor repeatedly butted tieddbe supervisor
frequently yelled at [the plaiiff] during discussions about . work, and that the supervisor
threatened him with job-related consequencesifrefusals to meet workplace expectations
does not demonstrate a hostile werkvironment pervaded by dignination . . . .” (citing Smith
v. Jackson539 F. Supp. 2d 116, 138 (D.D.C. 2008) (internal quotation marks omitted))).
Rather than presenting evidence of an afphere of pervasive, extreme hostility and
abuse, the plaintiff has presented accusatiddnsh amount at best to several isolated,
“sporadic” incidents of office tefan with little or no relationship to each other. Balo850
F.3d at 1199, 1201 (affirming grant of summary judgment for defendants in hostile work
environment action where a supervisor regssil the plaintiff's duties and lessened his
responsibilities, imposed sick leave restdns on the plaintiff, proposed two separate
suspensions of the plaintiff, gathe plaintiff a poor performae review, and engaged in several
intense verbal altercatis with the plaintiff). Moreovealthough the unsubstaated allegations
of emotional distress, humiliation, anxiety, degies, physical illness, etc., which the plaintiff
claims to have suffered as a result of thegad actions by Ms. Hugand Ms. Haase, are
“relevant to determining whether the plaintiff actiyafound the environment abusive,’ [these
purported effects of their actioraile merely one factor to take into account when determining

whether the environant is ‘objectivelyhostile or abusive.”_Franklir600 F. Supp. 2d at 78

n.21 (quoting Harris v. Forklift Sys., In&10 U.S. 17, 21-22). And without more, the Court

finds that they are not. Furthehe plaintiff has failed to stw that the purported acts about
which she complains were committed for discriminatory reasons because of her disability. See

Baloch 550 F.3d at 1201 (affirming dismissal of tiesenvironment clan where none of the
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defendant’s alleged comments or actions wepgessly focused on plaintiff’'s disability); see

alsoKline v. Springer602 F. Supp. 2d 234, 243 (D.D.C. 200f@)ding plaintiff's hostile work

environment claims unsubstantiated by the evidentee record and thalaintiff's allegations
were not corroborated by any direct or circuangial evidence thateould show impermissible
motive or discriminatory animus).

Thus, because the plaintiff's allegations anaience fail to rise tthe level of a legally-
cognizable hostile work environment claime tGourt will grant the defendant’s motion for
summary judgment with respect to this claim.

V. CONCLUSION

For the foregoing reasons, the Court must disrfor lack of jurisdiction the plaintiff's
disparate treatment claim based on the everpayperiod 15, and emtsummary judgment in
favor the of the defendant on the plaintiff's reniiag disparate treatménlaim and her hostile

work environment clain®

/sl

Reggie B. Walton
United States District Judge

19 An Order consistent with the Court'ding accompanies this Meorandum Opinion.
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