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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMESC. STEPHENS, et al.,
Plaintiffs,

V. Civil Action No. 07-1264 (RMC)

USAIRWAYSGROUP, INC., et al.,

Defendants.

N N N N N N N N N N N

OPINION ON CLASS CERTIFICATION

Plaintiffs James C. Stephens and Richard Mahoney, former pilots for US
Airways, ask the Court to certify a class of former pilots who recededdyeddistributions of
their lumpsumretirement benefitsAs part of a bankrdpy proceedingUS Airwaysterminated
the pension plan in 2003, and it was assumed by the Pension Benefit Guaranty Corporation under
the Employee Retirememdome Security Act of 1974, 29 U.S.C. § 1@@%keq The PBGC
contends that no pilot can claerpayment for interest on a delayed distributiolesshe or she
first exhausted administrative remedies. Concededly, only Mr. Stephens did so. This Cour
agrees and will deny class certification.

I. FACTS

This casecame to this Court by way of the District Court for the Northern District
of Ohio and the Sixth Circuit. This Court dissed the pilots’ claims in pa55 F. Supp. 2d
112 (D.D.C. 2008), then granted summary judgmentadBGC on the remaining clain@96
F. Supp. 2d 84 (D.D.C. 2010).h& case alsbasbeen to the D.C. Circuit and bacBtephens v.
US Airways Group, Inc644 F.3d 431D.C. Cir. 2011). Before the D.C. Circuit, the question

wasthe propriety olUS Airwayss practice oftaking forty-five days to calculate and isstie
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lump-sum retirement payments due to pilots under their Retirement BéaStephens644

F.3d at 439-40. The controlling opinion of the D.C. Ciroejeécted the pilots’ argument that the
forty-five day delayviolated the ERISA requiremetitatlump-sum payments be tHactuarial
equivalent” of an annuity paymerats seforth in 29 U.S.C. § 1054(c)(3).Stephens644 F.3d at
440.

Notwithstanding the absence of an ERISA violation, the D.C. Circuit held that the
necessary inquiry is whethBraintiffs are entitled to interest from the delay, which is determined
by “whether[US Airways’s]45-day delay was reasonabldd. To resolve thatuestion, the
controlling opinion relied on aimternal Revenue Service regtibn, 26 C.F.R. § 1.401(a)-20
(Question & Answer 10(b)(3))ld. That provisiorctlarifiesthe term “annuity starting date” as
usedin 26 U.S.C. §101(a)(11)(A) angbrovides that “[an annuity] payment shall not be
considered to occur after the annuity starting date merely because agtuahpis reasonably
delayed for calculation of the benefit amountllifp@yments are actually made26 C.F.R.

8 1.401(a)-20 (Question & Answer 10(b)(3)). Applying the IRS regulation, the D.C.tCircui
held that US Airways’$orty-five day delay wa “not ‘reasonable’™ because it was “unrelated to
the administrative calculation of Plaintiffs’ lump sum benefits” and did notéspond to
administrative necessity.ld. at 441. Because the payment was unreasonably deMyed,

Stephens and Mr. Mahoyare entitled to interest, and the D.C. Circuit remanded the case to this

! The opinion of Judge Brown for the CouBtephens644 F.3d at 438—42, is controllinGee

id. at 442 n.1 (Kavanaugh, J., concurring) (“Judge Brown'’s opinion is the controlling opinion in
this case because it presents the narrowest grounds of the opinions forming a fr(ajonty.

Marks v. United Stateg30 U.S. 188, 193 (1977))Judge Kavanagh wrote an opinion

concurring in the judgment]. at 442-44, and Judge Henderson wrote an opinion dissenting in
part,id. at 444-46. According to Judge Kavanaugh, the pilots “should receive interest for the
full 45 days that [US Airways] delayed payment of their lump sum pensidasat 442. Judge
Henderson, however, had “no doubt that payment was ‘reasonably’ delayed™ and thus no
interest is dueld. at 444.



Court “to calculate the appropriate amountkl” at 441-42. The circuit court did not expressly
state how much of US Airways’s delay shouldcbaesidered reasonali@ remand Judge
Brown observed, however, that “calculation of a lump sum payment took at most 21 business
days” or “approximately one calendar month,” which supports the conclusicsutitatelay
would “correspond to administrative necessity” and be reasqreantdaif the extra fifteen or so
days would not beld. at 440-41.

On remandMr. Stephens and Mr. Mahonpyess theirights toa plaintiff class
pursuant to Federal Rule of Civil Procedure 23(b)@Rgintiffs’ first motion for class
certification which derived from the Third Amended Complaimgs deniedvithout prejudice
on July 18, 2012SeeOrder[Dkt. 54]. The Court made three conclusions of lawenying the
first classcertification motion. First, becaugdlaintiffs conceded that Mr. Stephens wlaes only
member of the putative class who exhausted administrative remedies, the Gbtirahel
“exhaustion of [Mr. Stephen’s] administrative remedasa named plaintifffloes not, as a
matter of law, excuse the entire putative class from exhaubkeirggidministrative remedies.”
Id. at 3-6. Second, even assumerguendothat exhaustion would be excused where the
putative class’s allegations were based on statutory violations as opposed &mthe Pl
administration, exhaustion would not be excused because the Plaintiffs challdmeged “t
administration of the [US AirwayRdirement Plan and not just the legality of the Plan” in the
Third Amended Complaintld. at 6-7 (citingKifafi v. Hilton Hotel RetPlan, Civ. No. 98-1517,
2004 WL 3619156, at *5 (D.D.C. Sept. 27, 2004)nally, as to Plaintiffs’ argument that
exhaustion of administrative remedies should be excused because it would have leeémefuti

Court held that “[a]t most, Plaintiffs’ claim of futility would apply only to thgslets who failed



to pursue administrative remedegfser Mr. Stephens’ administrative denial on March 8, 1999.”
Id. at 8.

Plaintiffs filed their Fourth Amended Class Action Complaint on August 30,
2012. Seg[Dkt. 60]. The class they seaé certifyis defined as:

All participants and/or beneficiaries of the Retirement Income Plan

for Pilots of U.S. Air Inc., who, from February 28, 1997, to March

31, 2003¢lected to receiva lumpsum payment as a full or partial

distribution of their retirement benefitdut who did not receive

their lumpsum payment orthe first day of the monthboinciding

with or following their Normal Retirement Date (or alternatively,

for early retirees, the date on which they elected to begin receiving

their retiremenincome)
Id. 1 10. On October 2, 201Rlaintiffs filed their Second Motion for Class Certificati@kt.
61, which PBGC opposes, Dkt. 64 (“Def. Opp.

II. LEGAL STANDARD

Federal Rule of Civil Procedure 23(a) requires a class to satisfy fouracrite
befare certification: 1) numerositgo that joinder of all persons would be impractical; 2)
commonality of questions of law and fact; 3) typicality of named parties’ slamd defenses to
the members of the class; and 4) adequacy of representatiorct#shdy the named parties and
counsel. Fed. R. Civ. P. 23(@mchem Prod., Inc. v. Winds&21 U.S. 591, 614 (1997).
Additionally, plaintiffs must demonstrate that a class is maintainable unde2B(b)(1), (2), or
(3). Amchem Prod521 U.S. at 614. Plaintiffs rely on Rule 23(b)&2eSecond Motion for
Class Certification at Iyhich provides for class certification if “the court finds that the
guestions of law or fact common to class members predominate over any questating affe

only individual members, and that a class action is superior to other availabtedmir fairly

and efficiently adjudicating the controversy.”



[11. DISCUSSION

As described, the class would encompass at least 650 former US Airways pilots
andwould satisfy the numerosity requiremefteelindsay v. Gov’'t Emps. Ins. C@51 F.R.D.
51, 55 (D.D.C. 2008) (“Typically, a class in excess of 40 members is sufficientlyowsrte
satisfy [the numerosity] requirement.”). Without discovery or a trial, the Coedits the
factualallegations in thémended Complaint and would findféicient commonality because
US Airways had aegularpractice of paying lump sum distributioas theforty-fifth day after
the benefit commencement dateeTaylor v. D.C. Water & Sewer Auft241 F.R.D. 33, 37
(D.D.C. 2007) (“The commonality test is met when there is at least one issuesdiutioa of
which will affect all or a significant maber of the putative class members.” (Qquotdaeman v.
Pension Benefit Guar. Corpl96 F.R.D. 193, 198 (D.D.C. 2000) (internal quotation marks
omitted))). Further,there is no argument that Messrs. Stephens and Mahoaepunsel, could
fairly and adequately represent the claSseelindsay 251 F.R.D. at 55 (“A proposed
representative is ‘adequate’ if (1) his interests do not conflict with those ofabdlse members,
and (2) he will vigorously prosecute the interests of the class through quebfiesel.”
(citation omitted)).

The issue in this case is the third class action requirement, typicaégpef.
Opp. at 4 (“Plaintiffs forthrightly concede that Mr. Stephens iotiigindividual who exhausted
his administrative remedies under the Plan, and that no other pilot who received a lump sum
before or after did so. For this reason, all other putative class memberscimegu from
bringing suit .. .."). As to the question of what would have been a “reasonable” period of time
to calculate an distribute lump sum benefits, Mr. Stephens presents a typical claim. The trouble

is thatMr. Stephens is the only member of the putative class who exhausted his adnvaistrati



remedies, as Plaintiffs concetisSeePl. Mem. SuppSecondViot. Class Cert[Dkt. 62] (“PI.
Mem.) at 6-7. Thus, Mr. Stephelsscase isn a drastically differenposturefrom the casesf
other putative plaintiffs as to a potentiadligpositive affirmative defensesserted by the PBGC
See7A Charles Alan Wright & Arthur R. Millerf-ederal Practice and Procedu&1006 (3d
ed.) (noting that the typicality requirement may not be met when “the legattaaf position of
the representatives is markedly different from that of other members d&fiseeven though
common issues of law or fact are present”).

Plaintiffs asserthat thisdifference is not legallgignificantfor two reasons.
First, acording to Plaintiffs, this case involves allegations of “violations of the stgtut
provisions of ERISA” as opposed to “claims deriving from the Plan,” anaéat four district
courts” in this District have held that exhaustion is not required in such a dab&eni at 6-9
(citing, inter alia, Coleman 94 F. Supp. 2dt18). Second,\enif exhaustion is required,
Plaintiffs argue, exhaustion should be excused because it would have been futilee b&aus
Airways “treated similar claims consistently with one another,” pilots who sildxsequent to
Mr. Stephens would also have been unsuccessful with the Retirement Bbatb—-11.

While Plaintiffs satisfy most of the criteria of a class action, most is noAall.

discussed below fohe putative clasonly Mr. Stephens exhaustadministrative remedieand

2 Although Mr. Stephens waepeatedly warned that he needed to appefare thecontratual
Retirement Boardhe failed to present himself or any representatiteeDef. Opp. First Class
Cert. Mot., Ex. 1 [Dkt. 51-1] (March 8, 1999, Arbitration Awaed)2-3. Thus, the company’s
arguments went unanswereahd the Retirement Boadgnied his appeald. at 7. Plaintiffs do
not argue that Mr. Stephens’s failure to appear is legally significant inabés in fact,
Plaintiffs’ argument relies on the position that the Retirement Board’'s dgrivél. Stephens’s
appeal was “final” and was @cedent for subsequent appedtsy., P. Mem. at 10.

% In its denial of thdirst class certification miin, the Court rejected the argument that only a
named class member must exhaust administrative remetgesuly 18, 2012, Qler at 4-6.
Plaintiffs do not argue that theory to support their Second Motion for Class caeicifi.
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only hecan present a claim in federal couMr. Stephengherefores not “typical” of the class
andconstitutes a class of on&eeFed. R. Civ. P. 23(a)(3)The caselaw is clear that “barring
exceptional circumstances, parties aggrieved by decisions of pension plan @atoisisust
exhaust the administrative remedies available to them under their pens®begfiare
challenging those decisions in courCommc’nsWorkers of Am. v. Artd. & Tel. Co.,40 F.3d
426, 428 (D.C. Cir. 1994%ee alsdBoivin v. US Airways, Inc446 F.3d 148, 155 & n.7 (D.C.
Cir. 2006). This prigiple is “well establishédand “serves several importapurposes
including “preventing premature judicial interference with a pension plan’sidemaking
process” and permitting a “plan’s own remedial procedures” to “resolve at@nys.”
Commc’nsNorkers 40 F.3d at 432—-33. dither party contests geePl. Reply [Dkt. 65] at 4,
Def. Opp at 6-7, and, for the reasons set forth beltve, Court reject®laintiffs’ two attempts
to evade its application.

A. Whether Administrative Exhaustion Is Excused Because Plaintiffs Allege
a Statutory Violation

Administrative exhaustion isr@on-issuePlaintiffs argue, becauskee sole
remaining issu@pon remandlerivesfrom dlegations of astatutoryviolation of ERISA Pl.
Mem. at6-8. Accordingly, they argue,presents a question that is wholly independent of plan
interpretatiorand does not require pre-suit exhaustitth. The Court rejected this argument in
the context of the First Motion for Class Gleation, concluding that “[b]ecause Plaintiffs
challenge the administration of the Plan and not just the legality of the Phacatimeot rely on
any ‘statutory violation’ exception to the exhaustion requirement.” July 18, 2012; &rde
(citing Kifafi, 2004 WL 3619156, at *2).

In their second motion, Plaintiffs’ claims, now set forth in the Fourth Amended

Complaint, remain essentially the sanmdow, however, Plaintiffassert thathey should prevail



because “two courts of appeals haetermined” that thisase involves a statutory violation, not
a question of pensioplan interpretatio Pl. Mem. at 7. They citethe Sixth Circuitand the

D.C. Circuit’s opinions in this cases authoritiesld. at6-7. First, Plaintiffs rely on the Sixth
Circuit's statement thdthe pilots contend that the Retirement Plan violates ERISA dus to it
delay in payment of the lump sum and failure to pay interest on the amount once payment is
tendered and they, facially, appear to have reasonable ¢l&tephens v. Rdihcome Plan for
Pilots of U.S. Air, Inc.464 F.3d 606, 613 (6th Cir. 2006). Secdpiaintiffs contend that the

D.C. Circuit’s statement théa pension plan could not satisfy ERISA lyr@ctly calculating an
actuarially equivalent lump sum, then delaying payment of that isdefimitely” requires this
Court to conclude that Plaintiffslaim implicates a statutory violatior644 F.3d at 440.

The Court has considered Plaintiffs’ argument long and hard but concludes that it
overreads the Sixth Circuit’s opini@md misreadthe D.C. Circuit’'s opinion.The Sixth Circuit
did not reach any conclusion or holding on the nature of Plaintiffs’ claBee464 F.3d at 613
n.3 (“Because this case is brought to this Court having been dismissedbasdylect matter
jurisdiction, we need not and canmlgcide the merits of the pilotstaims?). Thatcourt only
decided thaPlaintiffs’ allegations of ERISA violations implicatéththe Plan’s written terms
andan alleged oral amendment to the Riestead of just the oral amendmeid. at 613. The
D.C. Circuit’s cortrolling opinionlikewise isunhelpful to Plaintiffs. That couexpressly held
thatUS Airways’ lump sum payments were actuarially equivalent to annuity pdagraed, thus,

did notviolate ERISA. 644 F.3d at 440JS Airways’s]late payment of Plaintiffdump sums

* Courts are divided on whether the exhaustion requirement applies to claimsgssattitory
violations, and the D.C. Circuit has not addresse®eeJuly 18, 2012, Order at 6 n.5. Plaintiffs
cite several cases for the proposition that the “exhaustion requirement does ntd algigs
asserting statutory violationsSeePl. Mem. at 8. The Court assumes without decidingt did

in the context of the First Motion to Certify Class, that exhaustion is not requned avplaintiff
alleges that a plan, as written, violates ERISA.
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does not violate § 1054(c)(3); see alsad. at 442 (“The amount of Plaintiffs’ lump sum benefit
was equal to the actuarial present value of the annuity payments Plaintiftshave received
under tle Plans default payment optidi). It thenarticulateda standard afeasonableneds
gaugehow long a delay mighgxtendbetween a retiree’s commencement datetamtlmpsum
payment, depndent on specific fadinding for which the case was remanddd. at 440-41
(“U.S. Air's 45-day delay in paying Plaintiffs was unrelated to the calculation of Plaintiffs
benefits, and therefore not reasonable under existing IRS regulafitherefore remand to
the district court to calculate the appropriateants due Plaintiffs).

In the discussion leading to the standard of “reasonable” dakgpnrolling
opinion contrasted “reasonable” delay with @mdefinite” delay, whichwould violate ERISA.
Id. at 440. However, it defined “reasonable” in the first instance by reference to an IRS
regulaton, 26 C.F.R. 8§ 1.401(a)-20 (Question & Answer 10(b)(3)), not the ERISA statute. 644
F.3d at 440. The D.C. Circuit further stated that any delay attributable to “anlatinés
necessity” would be reasonajdamdJudge Browrsuggested thdapproximately one calendar
month” might be excusable in this casd. By the terms of the Circuit’s remanitljs not yet
clear what a “reasonable” period in the circumstances of US Airways’ paynmeuld have
been that question depends tact-finding and decisionBecause the D.C. Circuit hagld that
the lump sum payments made here wikee"actuarial equivalent” of the annuities and left only
the issue of the reasonableness of the delay, the remanded issue pertamtherpyactices of
the plan administratpnot thestatutoryrequirements oERISA. See Air Line Pilots Ass'n, Int'l
v. Nw.Airlines, Inc, 627 F.2d 272, 27677 (D.C. Cir. 1980) (distinguishing between claims of a
violation of “the terms and conditions of the pension plan” and allegations of “the obligatory

fiduciary standards of ERISA”).



Because the issue now before this Court poses a question of plan administration
and not a question of statutory interpretation or application, the common principle of pre-
litigation exhaustion applies to glaintiffs. SeeCommc’ns Workers10 F.3d at 431.

B. Whether Exhaustion I's Excused Dueto Futility

Plaintiffs argue inhealternative thateven if the exhaustion requirement applied,
the Court should excuse the class members’ failure to exhaust administatadies because
doing so would have been futile.”l. Mem.at 9 (citingCommc’ns Workers10 F.3d at 433).
According toPlaintiffs, other pilots’ efforts to exhaust their remedies “would have hega
because the Retirement Board’s written rules, practices, and proceduresthbotine Stephen
precedent.” Pl. Reply & This is not so, the PBGC argues, because “it is impossible to
establish what the result of any appeal [to the Retirement Board] would have bebriess the
results of multiple appeals,” especially given that deddiof the four-person board were
resolved by an “independent, neutral arbitrator to be designated by tfteiBeach case” as a
fifth, tiebreaking vote. Def. Opp. at 9.

While futility is an exception to the general principle of exhaustion, it is “quite
restrictel,” and has been applied only when resort to administregimedies is ‘clearly
useless.” Commc’rs Workers 40 F.3d at 432 (quotingandolph-Sheppard Vendors of Am. v.
Weinberger 795 F.2d 90, 105 (D.C. Cir. 1986)). The D.C. Circuit has emphasizetti¢hat
application of thdutility exception is “discretionary.’ld. To invoke it, plaintiffs “must show
that it is certain that their claim will be denied on [administrative] appeal, not merelydkat th
doubt an appeal will result in a different decisidd. (internal quotation marks omitted).

Plaintiffs have not made that showing here.
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Plaintiffs rely heavily on the declarations of Captain John Davis, a former
chairman of the Air Line Pilots AssociatiALPA) Local Exeaitive Council 94 (Pittsburgh),
who is “familiar with US Airways’ policy with respect to the handling of griewe,c
arbitrations, and retirement board disputeSéePl. Mem.,Ex. D, First Davis Decl[Dkt. 62-4]

1 3 see alsd’l. Mem.,Ex. E Second Davis Exl.[Dkt. 62-5]. According t@CaptainDavis, the
Retirement Board “always abided by prior decisions” to “resolve any subsegssgredments

on analogous issues.” First Davis Decl. fTherefore, he is “certain that US Airways and the
Retirement Boat would have treated all claims for interest on delayed lump sum payments in a
manner consistent with the Retirement Board Impartial Referee’s decisian Jamdes C.
Stephens’ claim.”ld. { 7. MoreoverCaptain Davis assert§f more than one pilot brought the
same dispute to the Retirement Board, the company and ALPA discouraged addiitngsabfi
similar disputes by deferring consideration of the subsegumiiar disputes until the initial

matter was determined[, and the] Board decision rendsreke first pilot would then determine
the resolution for all subsequent pilots with the same dispute.” Second Davis Decl. 1 4-5. As
further evidence that denial of Mr. Stephens’s claim malder @ilots’ claims futile, Plaintiffs
submitted a Letter of Agreement between US Airways and the Air Line Pilot€iaien

providing that “[a]ll decisions of the [Retirement] Board shall be final and thigndpon the
Company, the Association and any other person having an interest in such decisciionsr’

Pl. Reply, Ex. B [Dkt. 65-2{Letter of Agreementj 1.6.

The shortcoming ifPlaintiffs’ argument is that, “[dther than speculating on the
outcome if administrative procedures are pursaqalaintiff must show that ‘it is certain that
their claim wll be denied.” Cox v. Graphic Commc’ns Conference of Int'| BbfiTeamsters

603 F. Supp. 2d 23, 31 (D.D.C. 2009) (quottgmmc’'ns Workerst0 F.3d at 432; other
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internal quotations omittedPlaintiffs attempt to cobble togeth€aptainDavis’s assdions

about what the Board “would” have done with other pilots’ appeals of the denial ofirdera
lump-sum benefitSecond Davis Decl. §, with documentary evidence that the Retirement
Board treated like cases alike. But, taken as a whole, thderee essentially amounts to
speculation as to how the Board wobhkl/e decided other appeatsshowsneitherthat the

Board viewed its denial of Mr. Stephens’s clainuasonditionallyprohibiting future claimsor
that itabsolutelyrefused to reconsider its decisions in subsequent c&8sxause the Retirement
Board wasa committee of two pilots’ union representatives and two company representatives
who used an independent fifth vote to break deadlocks, it stands to reason thafttarclslse a
Stephens’s could, in fact, hagadedwith a decision that the pilot was owed interekhis is all

the more true in light of the evidence submitted by the PBGC showing that the RetiBzraed
anticipated that “the 45 day issue would again be addressed outside of the Stapherisch

will probably result in an additional arbitration.” Def. Opp., Ex. 1 [Dkt. 64-1], ALPA-05184 to -
05186 (Retirement Board Minutes)  14.

Plaintiffs’ exhaustion evidenadoes not “satisfy [the] strict futility standard
requiring acertaintyof an adverse decisionCommc’ns Workers10 F.3d at 433. This case,
therefore, does not present the “most exceptional circumstanocgkich the futility exception
to the exhaustion requirement appliéd. (quotingPeterKiewit Sons’ Co. v. U.S. Army Corps of
Eng'rs, 714 F.2d 163, 168-69 (D.C. Cir. 1983Mr. Stephens is the only pilot who exhausted
his remedies under théa. Only Mr. Stephens can pursue his claim here.

IV. CONCLUSION
Plaintiffs challenging a pension plan administrator’s decision are reiqoire

exhaust their administrative remedies before filing suit. Of the hundreds diereof the
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putative class, only Mr. Stephens did so. Héififerently situated from the other pilots in a way
that makes him not “typical” as required by Rule 23(a)(3) as a prerequisitssocelrtification
Accordingly, Plaintiffs’ Second Motion for Class Certification will be é®hiA memorialiang
Order accompanies thisginion.

DATE: Decembei7, 2012

/sl
ROSEMARY M. COLLYER
United States District Judge
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