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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
ACT NOW TO STOP WAR AND END )

RACISM COALITION, et al.,
Plaintiffs,
V. 07%v-1495(RCL)
THE DISTRICT OF COLUMBIA

Defendant

~ N~ —_ N —

MEMORANDUM OPINION

The Courtconsiderswhether the fourth iteration of the District of Columbia’s law
regulating the posting of signs on lampposts passes First Amendmster. The law's most
recent versiontreats signs relating to an “event” differently from “neavent” signs when
determining how long the signs may rempmwsted The District has amended the law twice
since ths Qourt’s last substantive opinionWhile these amendments bring the law closer to
constitutionality the District has not properly explained the event/avent distinctionandhas
added a definition of “event” that explicitly delegates broad admatiigr discretion to
enforcemenofficers. Thereforéhe plaintiff is entitled to summary judgment.

l. BACKGROUND

A. Early History of the Case

From 1980 until the filing of this suit in 2007, the rules for posting on the District’s
lampposts exempted campaign gnublic safety signs from the generadigplicable durational
limits, and required that campaign posters be removed within thirty daystladtegeneral

election. At the time, the law stated:
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108.5: A sign, advertisement, or poster shall not be affixed for more than sixty
(60) days, except the following:

(a) Signs, advertisementsand posters for individuals seeking
political office in the District..; and

(b) Signs designed to aid in neighborhood protection from crime
shall be exempt from the sixty (60) damé period.

108.6: Political campaign literature shall be removed no less than thirty (30) days
following the general election.

108.7: Each sign, advertisement, or poster shall contain the date upon which it
was initially affixed to a lamppost.

108.8: Each sign, advertisement, or poster shall be affixed securely to avoid
being torn down or disengaged by normal weather conditions.

108.9: Signs, advertisements, and posters shall not be affixed by adhesives that
prevent their complete removal from the fixture, or do damage to the
fixture.

108.10: No more than three (3) versions or copies of each sign, advertisement, or
poster shall be affixed on one (1) side of a street within one (1) block.

108.11: Within twentyfour (24) hours of posting each sign, advertisement, or

poster, two (2) copies of the material shall be filed with an agent of the
District of Columbia so designated by the Mayor. The filing shall include
the name, address, and telephone number of the originator of the sign,
advertisement, or poster.

24 D.C.CobEMUN. REGS § 108 (1980).

In the summer of 2007, Act Now to Stop War and End Racism Coalition
(“ANSWER’)—a *“grassroots civil rights organization which seeks to engage the public in
communications opposing war and racism, among o$iseles,” Affidavit of Brian Becker-2,

Mar. 14, 2008, ECF No. 11 (“ANSWER Affidavit")—posted siga advertising its September
15th“March to Stop the War” on public lampposts and electrical boxes throughout the city. The
District cited ANSWER for numerauviolations of 8 108.9, the provision regarding the use of
adhesives.SeeEx. 1 to Def.’sFirst Mot. Dismiss Feb. 6, 2008, ECF No-B (reproducing four
Notices of Violation, all referencing 8 108.9). ANSWER contedteasl tickets before the

District’s Office of Administrative Hearings (“OAH”).



In addition to its claims before the OAMNSWER challenged the Distrist’postering
regulations in this Court. Compl., Aug. 21, 2007, ECF No. 1. Unlike in the administrative
proceeding, ANSWER sued in fedemaburt with a ceplaintiff, Muslim American Society
Freedom Foundation MASF’), which “focuses on empowering the Musifmerican
community through civic education, participation, community outreach, and coalitionniguildi
including First Amendment assenddi in opposition to war and in support of civil rights.”
Affidavit of Imam Mahdi Bray, Mar. 14, 2008, ECF No 21*MASF Affidavit”) .

In their complaint, the plaintiffs alleged that the regulations were faciallgnsticutional
because they containedpnoper contenbased distinctions in violation of the First Amendment,
First Am. Compl. Y B, Dec. 18, 2007, ECF Na3; were unconstitutionally vaguand
overbroadid. 11 4244; violated plaintiffs’right to anonymous speedld, I 39; and imposed a
strict liability regime that violateglaintiffs’ due process rightsd. 1 25-34. Both plaintiffs
submitted affidavits explaining that they had refrained from posting signs on farpposts in
the manner they would prefer because of the regulationghahthey were suing on behalf of
themselves and “all others engaged in civil rights advocacy” whose speech hasirbiderly
“chilled.” MASF Affidavit 1-2; ANSWER Affidavit1-2.

The District moved to dismiss the complairdef.’s First Mot.Dismiss,Feb. 6, 2008,
ECF No. 8. The District argued, among other theories, that MASF lacked st@ediagse it
sufferedno injury from the regulationsd. at 1420, and that the Court should abstain from
adjudicating ANSWERs claims under the doctrine ¥bungpr v. Harris 401 U.S. 37 (1971),
because ANSWERould present its constitutional claims througle #uministrativeproceedings

at the OAH. Def.’s First Mot. Dismiss48. The Court agreed with both arguments and grdnt



the District's motion to dismiss.Act Now to Stop Racism and End Waoal. v. Dist. of
Columbia(ANSWER)| 570 F. Supp. 2d 72 (D.C. 2008). Plaintiffs appealed.
On November 2, 2009shortly before théJnited State€ourt of Appealdor the District
of Columbia Circuit heard oral argumas—the Districts Department of Transportation
(“Department”) issued a Notice of Emergency and Proposed Rulemaking revising the poster
rules. D.C.MUN. REGs tit. 56, 88 8759-60 (Nov. 6, 2009). The new rules allowed:
all signs that are not lewd, indecent, or vulgar, or do not pictorially représent t
commission of or the attempt to commit any crime to be posted on a structure in
public space for sixty (60) days, and a sign, advertisement, or poster related to a
specific event may be affixed any timegsrio an event but shall be removed no
later than thirty (30) days following the event for which it is advertising or
publicizing.
Id. at 8759. The Department explained that the emergency rulemaking was “ategdsitthe
immediate need to address tbentinuing threat to the public welfare posed by an unequal
treatment of norcommercial advertising in the public spacéd: The Department characterized
the new regulations as “a technical amendment” that “removes a time limit distincti@xigia
between political and nepolitical advertising that has raised First Amendment concerius.”
The revised provisions, which became final on January 8, 2010 MWLE. REGS tit. 57, § 528
(Jan. 8, 2010), read as follows:

108.5: A sign, advertisement, poster not related to a specific evehall be
affixed for no more than sixty days.

108.6: A sign, advertisement, or poster related to a specific event mayxed affi
any time prior to the event but shall be removed no later than thirty (30)
days follaving the event to which it is related.
24D.C.CobEMUN. REGS 88 108.5-108.6 (2011).
The Court of Appeals decided the case on grounds that did not require consideration of
these new rules. The Court first reversed on the issue of MASF’s standidge Williams

explained thaMASF’s affidavit “plainly indicat[ed] an intent to eage in conduct violating the
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60-day limit” and that this qualified as the “credible statement by the plaintiff of inteoimond

a violative act” that the D.C. Circuit had preusly held to constitute standing in a First
Amendment facial challengeAct Now to Stop Racism and End Wawal. v. Dist. of Columbia
(ANSWER ), 589 F.3d 433, 435 (D.C. Cir. 2009) (quotiagegars v. Gonzale396 F.3d 1248,
1253 (D.C. Cir. 2005)).

The Court of Appeals also remanded on some of the claims by ANSWER that this Court
had initially declined to consider under tiveungerabstention doctrine. Judge Williams
explained that “the district court appropriately abstained” on the claims retafed08.9, the
adhesive provision, which ANSWER had directly challenged in the OWH.But on the other
claims, the Court of Appeals held that “consistent witbungey ANSWER may raise
constitutional challenges in federal district court that are cosiplahdependent of and
severable from the violations it is facing in the District's administrative pdogge” Id.

With the case back before the Court, plaintiffs updated their complaint to aécothme
revised regulations. Suppl. Pleading, May®10, ECF No. 2. They maintainedhe claims
that they hagbreviouslyasserted, including their principal allegation that the regulations draw an
unconstitutional, conterifased distinction between signs carrying a general political message
and signs relted to political campaigndd. {1 4. While the new regulations replaced the explicit
exception for signs posted in support of “individuals seeking political office” withoae
general category for signs “related to a specific event,” plaintiffs arthegdthe District had
“simply substituted a new set of unconstitutional conba®ed distinctions for the prior set of
unconstitutional content-based distinction&d’

Plaintiffs added two new counts in their supplemental pleading. First, in addition t

facially challenging 88 108-2.08.6 of the new regulations, they added an “as applied” challenge



alleging that the provisions are improperly confeased and undefinedd. 1 102-04. Second,
ANSWER added a claim that the District had violated 42 @©.8§.1983 by issuing “baseless”
citations “in retaliation for the ANSWER Coalitismexercise of its lawful rights to free speech
through lawful postering activities.1d. 1 10506. ANSWER based this claim on ningtiyne
citations it received from the District in March and April 2010, which it alleges vestesd
“notwithstanding the fact that the Coalition had fully complied with the [amendediatems.”
Id. 44 (emphasis omitted).

B. The Court’s July 2011 Ruling on Defendant’s Motion to Dismiss

The District again moved to dismiss all of plaintiffs’ claims. De®scond MotDismiss,
June 2, 2010, ECF No. 26T'hereafter, ANSWER voluntarily dismissed its prospective claims
under Counts One and Two, leaving MASF to pursue tifasial constiutional dallenges
alone. Stipulatiorof Dismissal, Oct. 25, 2@ ECF No. 35. On July 21, 2011, this Court
granted in part and denied in part the District's motidat Now to Stop Racism and End War
Coal. v. Dist. of ColumbigANSWER IIJ, 798 F. Supp. 2d 134 (D.D.C. 2011). This Court ruled
thatMASF had standing to bring itacial challenge, buboth plaintiffs lacked standing foheir
new “as applied” claims.ld. at 143. The Court then codered the merits of MASF'&irst
Amendment challenges.When determining whether thedaims could survive a motion to
dismiss, the Court “mustccept as true all of the factual allegations contained in the complaint,”
Atherton v. Dist. of Columbjab67 F.3d 672, 681 (D.C. Cir. 2009), and grant plaintiffs “the
benefit of all inferences that can be derived from the facts allegedwal v. MCI Commc'ns

Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994).

! This case was origaily assigned to Judge Henry H. Kennedy, who presided over this case until
his retirement in 2011. The case was reassigned by consent to ChieRdydgeC. Lamberth on May 4,
2011. Reassignment of Civil Case, ECF No.T3& proceedings discussed ie tiext section, Part 11.B.,
occurred under Chief Judge Lamberth, who is currently assigned to this case.
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The Court found that the sigmgere “a form of expression protected by the Free Speech
Clause.” Id. at 144 (quotingCity of Ladue v. Gilleq 512 U.S. 43, 48 (1994)). Next, the Court
found that the lampposts are “a textbook example of a limited or designated publi¢ forum
which public property has been ‘opened for use by the public as a place for expaetsgie™
Id. at145 (quotingPerry Educ. Ass’n v. Perry Local Educators’ Assie0 U.S. 37, 46 (1983)).

The Court then considered whether the leould met the standards for a designated
public forum, which permits contentutral regulationsvhich arenarrowly tailorel to sere a
significant public interestand leae open ample alternatives for communicatford. (citing
Burson v. Freemarb04 U.S. 191, 197 (1992))While the law was viewpoinheutral—applying
equally to antiwar and prewar posters-it was notnecessarilycontentneutral. “The guidelines
provide substantially different treatment to two posters that areigdemt every respect except
that one contains content related to an event while the other doedch@it"146.

The Court also rejected th@strict's argumerd that “the regulations are contem¢utral
because they do not totally prohibit a type of expression or a specific messagbdsuneaely
regulate the manner in vdhn the message may be convéyadd “that the regulations should b
judged contenheutral even if [they] have some incidental effect on speech because they
promote a contefteutral purpose-reducing litter and blight.” Id. at 14647 (citations
omitted) The Court explained that restrictiotst impose differential burdens on speech must
still reviewedfor content neutralityid. at 146 (citinglurner Broad. Sys. v. F.C.(&12 U.S. 622,
642 (1994)), and that the regulatioas issuedid not clearly accomplish acontentneutral

purpose in a contemteutral manneid. at147.

2|f the regulations are found to be contbased, they can still be constitutional if they survive
strict scrutiny.Burson,504 U.S. at 198. Under this demanding standard, the District woulddahew
that “the regulation is necessary to serve a compelling state interest andishaartowly drawn to
achieve that endId. While not impossible to meetdee id.this is avery difficult hurdle toclear.
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The Court summarized iteainconcerns with the District’s regulations as follows:

Viewed on its own, 8§ 108.5, which limits posters “not related to a specific event”
to a hanging time of sixty days, is unproblematic. An aetios®oard durational
restriction would limit litter by requiring posters of all types to be taken down
after a certain number of days. Likewise, the provision of § 108.6 requiring
posters related to events to be “removed no later than thirty (30) days following
the event” is saightforward. A poster for an event that has already occurred is
more likely to constitute litter and blight than a poster for a future event or a
general political message. This Cosirtoncern arises from the other half of

8 108.6, which alls posters related to a specific event to be “affixed any time
prior to the event.” It is not clear how allowing posters to hang for an iniefini
period of time beforan event advances the Distrecthterest in reducing litter.

In the absence of an explanation for how this distinction between event and non
event signs advances the District’'s objective of litter prevention, the diffdrentia
burdens imposed by 88 108188.6 present serious First Amendment concerns.

City of Ladue 512 U.S. at 52("Exemptions from an otherwise legitimate

regulation of a medium of speech mayiminish the credibility of the

government's rationale for restricting speech in the first place.”). ricylar,

given that the District has announced that elections qualify\ent& under the

new regulatns, Pl.’s Notice, this distinction could be seen as a way of

resurrecting the old rules that prioritized electiefated speechkincluding the

political communications of the government officials who make and enforce the

rules—over general issue advocacy and political expression.

Id. at 148. After considering whether the lagould be narrowly tailored and leaaéernative
channels of communication open, the Court denied the District's motion to dismiss Couwft One
the comphint. Id. at 14950. The Court suggested that “an ac#ibesboard durational
restriction that applies without exceptions based on the content of the signs would Hugress
constitutional concern while preserving the District’s interest in preventtaglild. at 149.

The Court alsaefusedto dismiss MASF’s claim thahat the law is unconstitutionally
vagueand overbroad. MASF contends tltaé law does noadequatelydefine which peters
“relate to an everit doesnot give adequate notice to patial speakersand allows for arbitrary
enforcement.ld. at 15651. While “some of plaintiff's...scenarios strfuck] the Court as a bit

far-fetched,” the Court found “practical uncertainties...raise[d] the posgithlit the law ‘fail[s]



to provide the kind of notice that will enable ordinary people to understand which conduct it
prohibits.” Id. at 151 (quoting ity of Chicago v. Morale$27 U.S. 41, 56 (1999)).

The Courtdismissedplaintiffs’ claims that the registration requirement “represents an
unconstitutional restraint on their right to anonymous speech,” and “that the Distpcsed a
system of ‘strict liability’ enforcement in violation of the Due Process Claukk. at 152-53.

The Court found these dhas legally meritless Id. The Cour also dismissed ANSWER’s

§ 1983 claim that the “District harassed it with a series of bogus and falsesraftigelation.”

Id. at 153 (citations omitted). While ANSWER alleged a violation ofatsstitutionalrights, it
could not neet its “burden of pleading the existence of a municipal custom or practice that
abridges [its] federal constitutional or statutory rightdd’ at 154 (quotindBonaccorsy v. Dist.

of Columbia 685 F. Supp. 2d 18, 27 (D.D.C. 2010he Court dismissed all of ANBER'’s
active claims, leaving only MASF'facial constitutionalchallenges.The Court ordered the case

to proceed to discovery to githe District “an opportunity to clarify the questions remaining
about the meaning of the term ‘event’ and the relatiojthef event/norevent distinction in 88
108.5-108.6 to the anlttering interest it asserts.Id. at 155.

C. Current Regulations

Following ANSWER II] the Districttwice amended its postering regulations. On August
26, 2011, the Department of Transportatonendedhe disputed regulations tead:

108.5: A sign, advertisement, or poster shall be affixed for no more than one
hundred eighty (180) days.

108.6: A sign, advertisement, or poster related to a specific event shall be
removed no later than thirty (30) days following the event to which it is
related. This subsection is not intended to extend the durational
restriction in subsection 108.5.

D.C. MuN. REGs tit. 58, 8 7688 (Aug. 26, 2011). The following month, the District further
amendedheregulations. D.CMuUN. REGs tit. 58, § 8410 (Sept. 30, 2011). First, the District
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required the person posting the sign, in their filing with the District, to dasghe date of the
event for eventelated signs:
108.11: Within twentyfour hours of posting each sign, advertisement, or poster,
two (2) copies of the material shall be filed with an agent of the District
of Columbia so designated by the Mayor. The filing shall include the
name, address, and telephone number of the originator of the sign
advertisement, or posteand if the sign is for an event, the date of the
event
Id. (new text in italics). Furthermore, the amendment added a subsection defug@ntj:“e
108.13: For purposes of this section, the term ‘event’ refers to an occurrence
happening, activity or series of activities, specific to an identifiable time
and place, if referenced on the poster itself or reasonably determined
from all circumstances by the inspector.
24 D.C. CobE MUN. REGSs 8§ 108.13 (2012)providing current 108.13 definition of “event”)
These regulations are currently in effebt.C. MuN. REGS tit. 59, § 273 (Jan. 20, 2012).
On June 22, 2012MASF andthe District filed crossmotions for summary judgment
Pl.’s Mot. Summ. J, ECF No. 60; Def.idot. Summ. J.ECF No. 59. The Court now consisler
these motions and Wvgrantin partMASF's motion, and deny in toto defendant’s motion.
Il. LEGAL STANDARD
A. Summary Judgment
“The court shall grant summary judgment if the movant shows that there is no genuine
dispute ago any material fact and the movant is entitled to judgment as a matter of Fad.”
R. Civ. P.56(a);see alscAnderson v. Liberty Lobby, Incd77 U.S. 242, 247 (1986) he mere
existence oanyfactual dispute will not defeat summary judgmeétite requirement is that there
be nogenuineissue ofmaterialfact.” Anderson477 U.S. at 2448 (emphasis in original)A

fact is material if, under the applicable law, it could affect the outcomeeotdke. Id. A

dispute is genuiné the “evidence issuch that a reasonable jury could return a verdict for the
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nonmoving party.”ld. Because “[c]redibility determinations, the weighing of the evidence, and
the drawing of legitimate inferences from the facts are jury functionghasé of a judge,” the
“evidence of the nemovant is to be believed, and all justifialitberencesare to be drawn in

his favor.” 1d. at 255. A nonmoving party, however, must establish more than “the existence of
a scintilla of evidence” in support of its positiond. at 2%2. The inferences drawn from the
evidence “must be reasonably probable and based on more than mere specuRtigars
Corp. v. E.P.A.275 F.3d 1096, 1103 (D.C. Cir. 2002) (citations omitted). In additlon,
nonmovingparty may not rely solely on allegations or conclusory stateme8ee Greene v.
Dalton, 164 F.3d 671, 675 (D.Cir. 1999). The nonmoving party must present specific facts
that would enable a reasonable jury to find in its faudr. If the evidence presented is “merely
colorable,or is not significantly probative, summary judgment may be grantadderson477

U.S. at 249-50.

The filing of a crossnotion for summary judgment does not “concede the factual
allegations of the opposing motionCEI Washington Bureau, Inc. v. Dep' Justice 469 F.3d
126, 129 (D.C. Cir. 2006). Crossotions for summary judgment are treassparately See
Sherwood v. Washington Pp871 F.2d 1144, 1147 n(®.C. Cir. 1989) [l]t does not matter
that the District Court was faced with crasstions for summary judgment. ‘The rule governing
crossmotions for summary judgment...ieat neither party waives the right to a full trial on the
merits by filing its own motion; each side concedes that no material facts are anbstor the
purposes of its own motion.”) (quotinglcKenzie v. Sawye684 F.2d 62, 68 n.3 (D.C. Cir
1982)). The court may-despite the parties’ stipulations that there are no disputed-faonts

that material factarein dispute, deny both motions, and proceetli&d. Id. at 1147 n.4.
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B. Public Forum Doctrine

The First Amendment provides that “Congress shall make no..&widging the
freedom of speech.”U.S. ConsT,, amend. I. The Supreme Court has long held that this
restriction applies not only to Congress, but alseté® andmunicipal governmentsLovell v.
Griffin, 303 U.S. 444, 4501938). While the First Amendment “reflects ‘a profound national
commitment to the principle that debate on public issues should be uninhibited, robust, and wide-
open,” Snyder v. Phelpd31 S. Ct. 1207, 1215 (2011) (quotiNgY.Times Co. v. Sullivar876
U.S. 254, 270 (1964)), municipalgovernment “may sometimes curtail speech when necessary
to advance a significarand legitimate state interestylembers of the City Council of City o
L.A. v. Taxpayers for Vincent66 U.S. 789, 804 (1984).

Courts in this Circuit generally follow three steps in assessing a Firsndxment
challenge: “first, determining whether the First Amendment protects tleets@ issue, then
identifying the natte of the forum, and finally assessing whether..thestifications for
restricting..speech ‘satisfy the requisite standard.Mahoney v. Doef42 F.3d 1112, 1116
(D.C. Cir. 2011) (quotingornelius v. NAACP Legal Def. & Educ. Fund, |ntZ3 U.S. 788, 797
(1985)). The first step here is undisputed. “[S]igns are a form of expression rdigdtee
Free Speech Clausel.|City of Ladue512 U.S.at 48 The Court will focus on the second and
third steps: identifying the nature of the forum and determitiagequisite standard.

1. ldentifying the Nature of the Forum

The second step is to determine the nature of the forum in which the protected speech
occurs. Public forum doctrine “divides government property into three categories pos@sir
of First Amendnent analysis.”Oberwetter v. Hilliard 639 F.3d 545, 551 (D.Cir. 2011). One

category is the traditional public forum, which encompasses public areas thatblyalmng
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tradition or by government fiatbeen devoted to assembly and debateeiry, 460 U.S. at 45
A second category is the limited public forum or designated public forum, which saspri
“public property which the State has opened for use by the public as a placeressere
activity.” Id. The final category is the nonpublic forum, which consists of government property
that is “not by tradition or designation a forum for public communicatiold” at 46. In
determining which analysis to apply to a given means of expression, the “th&pqgeestion is
not what the forum is called, but what purpose it serv8aardley v. U.S. Dep'’t of the Interior
615 F.3d 508, 515 (D.C. Cir. 2010).

2. Determining the Requisite Standard

The next step is determining and applying the requisite standard. The test for a
designated public forum is the same as that for a traditional public fdPemny, 460 U.S. at 46.
The key question is whether the law is a conba®edor contentneutralregulation of speech.
Contentbased regulations are subject to strict scrutiny, and will only be upheleiféjulation
IS necessary to serve a compelling state interest.andarrowly drawn to achieve that end.”
Burson 504 U.S. at 1908. Contennheutral regulations are judged under a less rigorous “time,
place or maner” test, which permits restrictions whétney are narrowly tailored to serve a
significant governmental interest” and “leave open ample alternative chanoels f
communication of the information.Ward v. Rock Against RacisdB1 U.S. 781, 791 (1989).

The “government has no power to restrictregsion because of its message, its ideas, its
subject matter, or its contentAshcroft v.American Civil Liberties Union535 U.S. 564, 573
(2002) (citations omitted)Deciding whether a particular regulation is content based or content
neutral is notalways a simple taskWe havesaid that the ‘principal inquiry in determining

content neutrality...is whether the government has adopted a regulation of speade lidca
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[agreement or] disagreement with the message it conveyarher, 512 U.S. at 642qg{oting
Ward 491 U.S. at 791(alteratons in original) Generally, “laws that by their terms distinguish
favored speech from disfavored speech on the basis of the ideas or views expressaterare c
based,” while “laws that confer benefits or imposedeas on speech without reference to the
ideas or views expressed are in most instances content neldral.”

Laws that discrimnate based on viewpoint are most odio&sA.V. v. City of St. Paul,
505 U.S. 377, 382 (19923ee also Hastings Christian Fellowship v. Marting20 S. Ct2971,
3006 (2010) (“We have never before taken the view that a little viewpoint discrimination is
acceptablg) (Scalia, J., dissenting). However, courts should be careful not to “conflatenconte
neutrality with viewpoint neutrality.”’ANSWER 111 798 F. Supp. 2d at 146. “Regulation of the
subject matter of messages, though not as obnoxious as vielwpsetd regulation, is also an
objectionable form of content-based regulatioHlitl v. Coloradg 530 U.S. 703, 722 (200.

Laws that distinguish “based only upon the manner in which speakers transmit their
messages to viewers, and not upon the messages they carry” are-geatait Turner, 512
U.S. at 645. Furthermore, &régulation that serves purposes unrelated to the content of the
expression is deemed neutral, even if it has an incidental effect on some speakessagem
but not others? Hastings 130 S. Ctat 2994 (quotingNard, 491 U.S. at 791). The “mere
assertion of a contemteutral purpose will not benough to save a law which, on its face,
discriminates based on contenfTurner, 512 U.S. at 6423 (citations omitted}-“that
distinction must actually advance the conteeitral purpose the city assertNSWER 11 798

F. Supp. 2d at 147 (originaldoatting omitted).
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C. Substantial Overbreadth and Vagueness

MASF also challenges the District’s laag unconstitutionally overbroad and vagueits
face In the First Amendment contextpurts are especially concerned about overbroad and
vague laws that ay have a chilling effect on speecBege.g, Reno vAmerican Civil Liberties
Union, 521 U.S. 844, 87472 (1997) (“The vagueness of such a regulation raises special First
Amendment concerns because of its obvious chilling effect on speéatiriyy Dombrowski v.
Pfister, 380 U.S. 479, 494 (1965))Courts are suspicious of “[bJroad prophylactic rules in the
area of free expressipji and therefore”[p]recision of regulation must be the touchstone in an
area so closely touching our most precious freedd NAACP v. Button371 U.S. 415, 438
(1963) (citations omitted).

The doctrines of substantial overbreadth ardjueness often overlap and Courts
frequently blend them togetheiSee e.g, Forsyth County v. Nationalist MovemeB05 U.S.
123, 129 (1992) (“[A] party [may] challenge an ordinance under the overbreadth doctrine in
cases where every application creates an impermissible risk of supprdssieasp such as an
ordinance that delegates overly broad discretion to the decisionmaker, anédsnvta&se the
ordinance sweeps too broadly, penalizing a substantial amount of speech thaitigiooadly
protected.”); Kolender v. LawsgM61 U.S. 352, 358 n@982) (“We have traditionally viewed
vagueness and overbreadth as logically relatedsiami¢ar doctrines.”) Hunt v. City of LA., 601
F. Supp. 2d 1158, 1167 n.6 (C.D. Cal. 2009) (“The doctrines of overbreadth, unbridled

discretion, and vagueness overlap.”) (citBmpLLA & NIMMER ON FREEDOM OFSPEECHSS 6:1

® The vagueness doctrindtself, encompasses the doctrine of standardless delegation of
administrative discretion. See City of Chicago v. Morale§27 U.S. 41, 56 (1999)Sometimes,
“standardless delegation” is treated as a separate, freestatutitngpe. SeeSMOLLA & NIMMER ON
FREEDOM OFSPEECH § 6:2 (2012) (stating that doctrines of overbreadth, vagueness, and stasdardle
delegation of administrative discretion “are analytically didtin This Court will follow the lead of the
Supreme Courand treat “standardless delegation” as a form of unconstitutional vagueness.
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6 (2008)). While noting the coaptual similarities, this Court heeds the warmiegito “confuse
vagueness and overbreadth doctrihétoffman Estates v. Flipsidéloffman Estates, Inc455
U.S. 489, 497 n. 9 (1982), ardplain each doctrine separately

1. Vagueness and Standardless Dgjation of Administrative Discretion

“Vagueness may invalidate a criminal law for either of two independent eafmst, it
may fail to provide the kind of notice that will enable ordinary people to understand what
conduct it prohibits; second, it may authorize and even encourage arbitrary and xgoryni
enforcement.” City of Chicago v. Moralesb27 U.S. 41, 56 (1999). Vague laws violate the Due
Process clause of the Constitution, and this doctrine is not limited to lawstiregsfzeech.See
Papachristou v. Jacksonville405 U.S. 156, 1621972) {agrancy statutes void for vagueness
under Due Process clause). Requiring some precision in the law vindivat&snderlying
principle that no man shall be held criminally responsible for conduct whictohle not
reasonably understand to be proscribetiited States v. Harriss347 U.S. 612, 617 (1954).
Perhaps more importantly, this doctrine reigns in the discretion of enforcerfiesitsof

[T]he more important aspect of the vagueness doctrgy@dt actual notice, but

the other principal element of the doctrrthe requirement that a legislature

establish minimal guidelines to govern law enforcement.” Where the legislature

fails to provide such minimal guidelines, a criminal statute may péefmit
standardless sweep [that] allows policemen, prosecutors and juries to pursue their
personal predilections.”

Kolender 461 U.S. at 358 (quotirfgmith v. Goguer15 U.S. 566, 574—75 (1974)).

“[T]he Supreme Court has stated that the vagueness doctrine should be applied with
special exactitude where a statute might impinge on basic First Amendmenniseed
Sharkey’s. Inc. v. City of Waukesi265 F. Supp. 2d 984, 990 (E.D. Wis. 2003) (citBrgqyned
v. City of Rockford408 U.S. 104, 109 (19728ee &0 F.C.C. v. Fox Television Stations, .Inc

132 S. Ct. 2307, 2317 (June 21, 2012) (“[T]he void for vagueness doctrine addresses at least two
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connected but discrete due process conceRegulated parties should know what is required of
them so they can act accordingly; and precision and guidance are necessiaay tbmwse
enforcing the law do not act in an arbitrary or discriminatory way. Wherclspsanvolved,
rigorous adherence to these requirements is necessary to ensure thattyardbegiinot chii
protected speech.”) Courts in thiscircuit have strictly enforcethe vagueness doctrineSee
Armstrong v. D.C. Public Libraryl54 F. Supp. 2d 67, 77, 81 (D.D.C. 2001) (“[W]hen a
regulation lacks terms which can be defined objectively, a court strike it down for
vagueness.”; “[T]his Circuit has ruled that officials must have explicit ¢oeke in order to
avoid arbitrary and discriminatory enforcement.”) (citations omitted).

The vagueness doctrine does not require “perfect clarity and precise aguidewen of
regulations that restrict expressive activityWard, 491 U.S. at 794. “Condemned to the use of
words, we can never expect mathematical certainty from our langu&yayned 408 U.S. at
110. Regulations “cannot, in reason, define proscribed behavior exhaustively or with
consummate precision.United States v. Thoma864 F.2d 188, 195 (D.C. Cir. 1988). Courts
“must be careful not to go beyond the statute’s facial requirements and speculate about
‘hypothetical’ or imaginary’ case8. Washington State Grange v. Washington Republican
Party, 552 U.S. 442, 449-50 (200@)ting United States v. Raing362 U.S. 17, 22 (1960)).

2. Substantial Overbreadth

A Courtmay facially invalidate a law if there is “no set of circumstances under wtech th
law would be valid.” United States vSalerng 481 U.S. 739,745 (1987) “In the First
Amendment context, however” the Supreme Court “recognizes ‘a second type af faci
challenge,” whereby a law may be invalidated as overbroad if ‘a substamtrddenof its

applications are unconstitutional, judged in relation to the statute’s plainly letgitsneeep.”
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United Statey. Stevensl30 S. Ct. 1577, 1587 (2010) (quotiéashington State Grangg52
U.S. at 449 n.6).Courts require that the overbreadth of the law be substantial “not only in an
absolute sense, but also relative to the statute’s plainly legitimate swégptéd States v.
Williams 553 U.S. 285, 292 (2008).

The Supreme Court has established adtep test for angking substantial overbadth.
First, acourt must “construe the challenged statute; it is impossible to determine whether a
statute reaches too far without first knowing what the statute coversat 293. Second, a court
must consider “whether the statute,[s courthas] construed it, criminalizes a substantial
amount of protected expressive activity.ld. at 297. While this test is considerably less
stringent than th&alernotest, the Supreme Court warns that “[ijnvalidation for overbreadth is
strong medicine thasinot to be casually employedd. at 293(citations omitted)
1. DISCUSSION

The District’s sign regulations are uncongtdnal for two reasons. First, the lawas
unconstitutionakegulation of protected speech in a designated public forum. ThecDisis
not properly justified the distinction it dravibetween events and newvents. The District has
not offered any admissible evidenerplaininghow its regulations furthesiny contennheutral
purposes SeeDef.’s Statement of Material Facts, Juit#s 2012, ECF No. 52 (“Def.’s SMF”)
(providing nothinghow regulations achieve contemutralpurposes The Courtcannotaccept
the District's inadmissibldpse dixit that the law’s event/norevent is narrowly tailored to
promoteesthetics and littecontrol, andthe District has provided no admissible evideabeut
how the lawaccomplishes those interest§hus, he law faik intermediate scrutiny-the lowest

level applicablgo a law regulating speech in a public forum.
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Secondly, the regulations fdiecause thegxplicitly delegate administrative discretion to
enforcement officers.A sign could berelated to an event if “reasonably determined from all
circumstances by the inspector.” R4C.CoDEMUN. REGS § 108.13 (2012); Pl.’s Stement of
Material Facts{8, June 22, 2012, ECF No. @0(“Pl.’'s SMF”). The Court recognizes that
language is imprecise, and it cannot expect defirgtiorcover every imaginable scenario. Yet,
when a law touches on the sensitive area of free speeate specificityis required. A
legislature cannot explicitly delegate ambigucases to the rudderless “reasonable” judgment
of individual enforcement officers.

MASF has “show[n] that there is no genuine dispute as to any materialndhdha
movant is entitled to jugiment as a matter of lawfed. R. Civ. P. 56(a), atMASF is entitled to
summary judgment. Since the District's crosstion seeks summary judgment on identical
issues, granting MASF summary judgment logically predgglanting the District's motion.

MASF also challenges the sign regulations on the grounds that they are uncondiytutiona
overbroad—although the law may be applied in some instances without offending the First
Amendmentjts overly-broad sweep penalizes a significant amount of constitaltieprotected
speech Def.’s Mot. Summ. J38-40. MASEF relies heavily on cases that conflate overbreadth
with vaguenesshe Court strives to treat those doctrines separately. The problem witlgrihe si
regulations isn’t that they regulai®o muchspeeh, orregulate certain categories of speech that
the District cannot touch. A law that imposes an across-the-board duratiahahliatl signs, or
properly explains the fit between the eventhement distinction and contentutral interests,
could beconstitutional. The real problems are the lack of justification for the exxergient

distinction, and the explicit delegati of administrative discretion to individual decisionmakers.
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A. MASF’s Challenge that the Law is Unconstitutionally ContentBased

There ardhree steps in this kind &irst Amendment challenge: determining whether the
First Amendment protects the speech, determining the forum in which the speech oaturs, a
then assessing whether the regulations meet the requisite stanSasPat Ill.B suprg
Mahoney 642 F.3d at 1116. he District’s latest amendment® not change how the Court
would assess the first two steps; therefore, the Court wsliateand adopt, in the following two
sectionsits analysis iIANSWER II] 798 F. Supp. 2d at 144-45.

1. Do the Regulations Implicate Protected Speech?

The first step here is clear. “[S]igns are a form of expression protected byethe Fr
Speech Clause[.]"City of Ladue 512 U.S. 43, 48 (1994). That is particularly true given the
subject of the signs aintiff seels to post—political opinions on public issues such as war and
racial profiling. Snyder 131 S. Ct. at 1211 (“[S]peech on public issues occupies the ‘highest
rung of the hieairchy of First Amendment valueshd is entitled to spediprotection.”) (quoting
Connick v. Myers461 U.S. 138, 145 (1983 ity of Ladue512 U.S. at 54 (characterizing anti
war speech as “absolutely pivotal’Plaintiff's desire to post signs bearing political messages
easily qualifies as protected speech

2. What is the Nature of the Forun?

The second step is to determine the nature of the favhere the protected speech
occurs. This is slightly more complicated than the first step, but stillsraigeserious doubt.
The “lamppost[s] and appurtenances” referenced by the regulatiolsC2€0DE MUN. REGS
§ 108.1 (2012)are government propertyThe District's lampposts are nat traditional public
forum; their purpose is not to serve as a means of expression. Unlike streets and parks, the

quintessen&l public fora, they have not “immemoriallyeen held in trust for the use of the
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public and, time out of mindbeen used for purposes of assembly, communicating thoughts
between citizens, and discussing public questiolague v. C.1.Q 307 U.S. 496, 15 (1939).
On the other hand, the Distristlampposts cannot be considered a nonpublic forum. While the
Supreme Court found Los Angeles’s utility poles to be a nonpublic foruirexpayers for
Vincent 466 U.S. at 815, there is an important distincbetween that case and this one. The
Los Angeles ordinance banned all signs on utility polds.Here, the District explicitly permits
a wide array of postirggon public lampposts. ThBistrict's lamppostscannot constitutex
nonpublic forum given thaheregulations designate them as a lawful place for postind.@4
CoDE MUN. REGS § 108(2012) Instead, the Distritd lampposts are a textbook example of a
limited or designated public forum, in which public property has been “opened for use by th
public as a place for expressive activityrerry, 460 U.S. at 45.
3. Are the Regulations ContentNeutral or Content-Based

The next step is determining whether the regulatamacontentneutral @ contentbased
and determiningvhether strict or intermediate scrutiny applieBhe District has amended its
regulations in response to the Court’s July 2011 opinion. While #msadments do not solve
all the regulations’ constitutional problemseePart III.A.5infra—the Court will reexamine the
content-natrality of the regulations and not simply rely on its analysSNNSWER 11l

a. Contentneutral justificatiors for laws with incidental effects on content
legal standard and burden of proof

The District argues that its regulatioage contentneutral becase theyare “justified
without reference to the content of the regulated speech.” Débts Summ. J.9 (quoting
Ward 491 U.S. at 789)But the “mere assertion of a contargutral purpose will not be enough

to save a law which, on its faaliscriminaes based on contehtTurner, 512 U.S. at 642—-43.
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Simply by pointing to the words of the regulations and asking the Court to apply the
controlling law, MASF has met its initi@ummary judgment burden. It has shown that the sign
regulations regulate ptected speech in a designated public forum, and places differential
burdens on different types of spee@eePl.’'s SMF {8; Def.’s SMF {#%; Def.’s Opp’n to PI.’s
SMF 3, July 17, 2012, ECF No. 82 (“The District does not dispute paragraph 8 of the
[plaintiff's] SMF, as the quoted text is contained in the current regulationstig burderthen
shifts to the District to show how its law is narrowly tailored to achieve a sigmtificantent
neutral interestSeeANSWER II] 798 F. Supp. 2d at 148 (“In the absence of an explanation for
how tHe] distinction between event and newment signs advances the District's objective of
litter prevention, the differential burdens imposed by [the sign regulationgnpresrious First
Amendment concerns.”).The Dstrict asserts in its briefayithout reference taany legislative
history or supportingffidavits, thatthe regulations promotesthetics and reduce littérDef.’s

Mot. Summ. J11-12. At this stagesuch conclusorgtatements arn@asufficient.

* One might argue that the District fails at a more basic level; not onlyitdfaégo introduce any
evidence explaining how its law achieves its interests in litter comrbleathetics, it fails to introduce
evidence showing that its interests are in fact litter control and esthetidact,ithe District does not
introduce any legislative history or affidavit explaining why it passed thgdgain, it simply relies on
ipse dixitin its briefs.

Unlike with the issue of narrow tailoringee infraPart.Ill.A.4, the Court can take judicial notice
of public records evincing the intent behind Section 108. In its Notice ofgemey Rulemaking, the
District noted its amendment the sign regulationgétair{s] the intent of the Council when it passed the
Street Sign Regulation Amendment Act of 1979, D.C. Lab 6 DCR 2733 (December 21, 1979).”
D.C. MuN. REGS tit. 56, 88 875960 (Nov. 6, 2009) The stated intent of th&w was to control litter
and promote esthetics and public safety. 26 DCR 2733 (1979).

Furthermore, the District’s Notice of Proposed Rulemaking stat#ssign regulations serve to,
inter alia, “[rleduce [ ] traffic hazards,” “[p]rotect property valueand “[p]rovide an attractive visual
environment[.]” D.C. MuN. REGs tit. 56, 88 1002299 (Aug, 17, 2012). (However, the Proposed
Rulemaking’s conclusory statement that its sign regulations “advance thesmmental interests and
objectives and are theinimum amount of regulation nesgary to achieve themid., is evidence of
nothing, especially considering it applies to dozens of different seetiookiding regulations of
billboards and public art.) While this Proposed Rulemaking hasoyle¢dcomefinal, it provides more
evidence that the District has litter control and esthetics interestsichvwhien regulating signs.
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The Sypreme Courtheld in City of Cincinnati v. Discovery Netwqrls07 U.S. 410
(1993), that the burden is on the government to explain how its law fuitbergerests.
Cincinnati prohibited the distribution of “commercial handbills” through newsracislled on
public property. The city did not completely ban newsracks and allowed the distrilmiti
newspapes. Id. at 41215. Cincinnati claimed that its interests in “ensuring safe streets and
regulating visual blight” justified this distinction.Id. at 415. The Court held ¢hlaw
unconstitutional, as thetg did not properly justify its law: “It was the city’s burden to establish
a reasonable fit between its legitimate interests in safety and estretits choice of a limited
and selective prohition of newsracks as the means chosen to serve those intelestat 416.
Although Discovery Network challenged the law, the Caligitnot require Discovery to prove
that Cincinnati had an impermissible or insufficient interest; instead ther8agourt put the
onus on theity to defend its law:

In the absence of some basis for distinguishing between “newspapers” and

“commercial handbills” that is relevant to an interest asserted by the city, we are

unwilling to recognize Cincinnati’'s bare assentithat the “low value” of

commercial speech is a sufficient justification for its selective and catabbéan

on newsracks dispensing “commercial handbills.” Our holding, however, is

narrow. As should be clear from the above discussion, we do not tleach

question whether, given certain facts and under certain circumstances, a

community might be able to justify differential treatment of commercial and

noncommercial newsracks. We simply hold that on this record Cincinnati has
failed to make such a showinBecause the distinction Cincinnati has drawn has
absolutely no bearing on the interests it has asserted, we have no difficulty
concluding, as did the two courts below, that the city has not established the “fit”
between its goals and its chosen means that is required].]
Id. at 428. The Court also distinguished between content and vievdigeninination. The
Court rejected a need for “evidence that they dhas acted with animus toward the ideas

contained inrespondentspublications,” id. at 429,and the argument that discriminatory...

treatment is suspect under the First Amendment only when the legislaturgsindesuppress
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certain ideas’id. (quoting Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims
Board 502 U.S. 105, 117 (1991)i¢a rejecting argument)).

b. Contentneutral justifications for laws with incidental effects on conteghe
District’s failure to explain wittadmissible evidence

The District has failed to meéts burdenand introduce anyadmissibleevidence
explaining howDistrict's regulationsachieve contenbeutral interests It does not introduce any
relevant legislative history, muripal regulation, or affidavit The District’'s attorneys simply
assert that the District'egulationspromote esthetics and reduckeli. SeeDef.’s Mot. Summ.
J. 11-12 Such unsworripse dixitis evidenceof nothing. See e.g, Schoch v. First Fidelity
Bancorporation 912 F.2d 654, 657 (3d Cir. 1990) (“unsupported allegations in [anumant’s]
memorandum and pleadings are insudint to repel summary judgmentiit’l Distrb. Corp. v.
Am Dist. Tel. Cq.569 F.2d 136, 139 (D.C. Cir. 1977) (“[A] party may not avoid summary
judgment by mere allegations unsupported by affidaygge also Akers v. Liberty Mut. Grqup
744 F. Supp. 2d 92, 96 (D.D.C. 2010) (“Because the objective of summary judgment is to
prevent unnecessary trials, and because ‘[v]erdicts cannot rest on inadmissieleceyiit
follows that the evidence considered at summary judgment must be capable go€deneted
into admissible evidence.™) (quotir@reerv. Paulson505 F.3d 1306, 1315 (D.C. Cir. 2007)

The District points to other cases whewmurts recognized that sign regulations were

motivated by significant interests in reducing visual clutf@ef.’s Mot. Summ. J13-16(citing

®>The party opposing summary judgment may rely on evidence “capable of beingtedrint
admissible evidence at trial” to “suved summary judgment.”Greer v. Paulson505 F.3d 1306, 1315
(D.C. Cir. 2007) Generallythis allows an opposing party to submit evidence such as sworn affidavits
(which themselves would not be admissible at trial if the witness were ldgaitatestify to establish
that there is a genuine issue of disputed, fantl the case should go to triabeeGleklen v. Dem.
Congressional Campaign Comm., Lh&99 F.3d 1365, 1369 (D.C. Cir. 2000). But a party opposing
summary judgment “may not rest upon mere allegations or deniAlsderson 477 U.S. at 256.The
unsupported statements of counsel are not capable of being transformed intabkdmigdence, and
therefore cannot be considered at this stage.
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Covenant Media of S.C. v. City of N. Charlest®3 F.3d 421 (4th Cir. 200AVag More Dogs,
Ltd. Liability Corp. v. Cozart680 F.3d 359 (4th Cir. 203,2Reed v. Town of Gilbert, Arj/87
F.3d 966 (9th Cir. 2009) These caseshow that litter controand esthetics can act significant
contentneutralinterests Covenant Media493 F.3d at 434 (“North Charlestsninterests in
regulating signs were completely unrelated to the messages displaygdyédieeto “eliminate
confusing, distracting and urieasigns, assure the efficient transfer of informateomd enhance
the visual environment[.]")WWag More Dogs680 F.3d at 368 (“Arlington enacted the ordinance
to, among other aims, promote traffic safety and the Cbuatysthetics, interests unrelated
messages displayé)l. Reed 587 F.3d at 981 (city hasignificant interests in aesthetics and
traffic safety). These cases also show that sign regulatiare not contentbased simply
becausehey distinguishbetween different types of sign€overant Medig 493 F.3d at 434
(although “the Sign Regulation required looking generally at what type of messagearries
to determine where it can be located, this ‘kind of cursory examination’ did not make the
regulation contenbased.) (quotingHill, 530 U.S. at 721)Wag More Dogs680 F.3d at 365
(rejecting “wooden logic” that all laws imposing different regpments are conteitased
embramg “a practical analysis of content neutrality, requiring that a regulation do thare
merely differentiate based on contedn qualify as content basBd Reed 587 F.3d at 978
(“[T] his regulation is a good example that the ‘officer must read it' test is not always
determinative of whether a regulation is content based or content rigutrBhey showhow
municipalities may treat different kinds of signs differently without violating thesGtution.

The holdings inCovenant MediaWag More DogsandReedwould support arguments
the District could make to defend its sign regulations. The cases caawetydn replace the

need for the District to make its own arguments. Gkscinnati holds the District has “the
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burdento establish a reasonable fit between its legitimate intergatsl] the means chosen to
serve those interests.507 U.S. at 416see &0 Bd. of Trustees of State Univ. of New York v.
Fox, 492 U.S. 469, 480 (1989)[T]he State bears the burden of justifying its restrictions...and
must affirmatively establish the reasonable fit we reqyirelhe Court mustletermine whether
the District's event/norevent distinction is narrowly tailored to achieve its interests. This is a
casespecific inquiry. Covenant MediaWag More Dogsand Reedmay show that, in other
instances, cities have justified differential treatment of signs to furthestiesth But the laws in
those cases deal with different kinds of sign regulationsgare sufficiently similar tqrove
that the kinds of differential burdetise District place®n event and neavent signs wouldbe
similarly justified. Covenant Medigd93 F.3d at 4245 (regulation exempted signisiéntifying
or advertising a businesdocated on the premises where the sign is installed” from size and
zoning requirements applicable to other “billboarddVjag More Dogs680 F.3d at 36364
(petitioner olpects to differential permit requirements placed on business sigas}l 587 F.3d
at 97178, 98183 (considering requirements placed drerhporary Directional Signs Relating
to a Qualifying Eent™—signs placed outside efvent sitefor less than a dayanddistinctiors
between commeral and nonrcommercial speech).

Reedpresents the most analogous case, but there are still important differ@heekaw
in Reedregulates the placement of signspoivate property, not in a designated public forum.
587 F.3d at976—77 (law specifically prohibits placing signs “[o]n fences, boulders, planters,
other signs, vehicles, utility facilities, or any structurel he signs irReeddirect someone to the
place of a particular event, and are not usedroadly advertisefuture events Id. at 979-80.
The sign regulation iReedis very limited; it only allowssigns to be displayed “up to 12 hours

before, during, and 1 hour after the Qualifying Event endid."at 977. This kind of ordinance
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does not addregbe kinds of signs at issue in the presease—campaign signs posted months
before the election; signs advertising political marches and rallies weaklsance. The present
case is not likeNixon v. Shrink Missouri Gov't PAG28 U.S. 377 (2000), whetbe Supreme
Court found that Missouri’s law was so similar to the campaign finance remdatpprovea
Buckley v. Valepd24 U.S. 1 (1976), and its progeny that Missouri need not intragieasive
empirical evidence in support of its lawNixon, 528 U.S. at 391 (“The quantum of empirical
evidence needed to satisfy heightened judicial scrutiny of legislative judgnwél vary up or
down with the novelty and plausibility of the justification raisedThere is no evidence that the
District reliedon the experiences of the municipalities referencétovenant MediaWag More
Dogs andReedwhen passing its regulations.

The District’s reliance othe Supreme Court’s decisionsTiarner, Nixon and Rentonis
misplaced. The District argues:

[T]he government need not produce affirmative evidence that the challenged
regulations are having the intended effeésee Turner512 U.S. at 666 (“[W]hen
trenching on first amendment interests, even incidentally, the governmsnben

able to adduce either empal supportor at least sound reasoniran behalf of

its measures”)emphasis added) (quotinGentury Communications Corp. V.
FCC, 835 F.2d 292, 391(D.C. Cir. 1987)). The reasoning contained herein is
more than sufficient to demonstrate the constitutionality of the District’s pagterin
regulations....

In Nixon, the Supreme Court upheld a Missouri campdiigance law against a

First Amendment challenge, despite the fact that the state does not preserve
legislative history. Nixon 528 U.S. at 393 The ‘evidence” introduce by the
government there included a single affidavit from a state legislator and rusnero
newspaper articlesld. (citing, inter alia, City of Renton v. Playtime Theatres

457 U.S. 41, 5352 (1986) (“The First Amendment does not reguarcity, before
enacting...an ordinance, to conduct new studies or produce evidence independent
of that already generated by other cities, so long as whatever evidencgy the ci
rests upon is reasonably believed to be relevant to the problem that the city
addresses”)).

Def.’s Mot. Summ. J11, n.7. The Court agredsat the District need not introduce extensive
evidence that its regulatiepromote esthetics or redultiter. See Turner512 U.S. at 666. But
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the Court cannot accept “mere conjecture agjaate to carry a First Amendment burden.”
Nixon 528 U.S. at 392.In all three cases cited, the governmprivided someevidence—
outside of the unsworn statements of coundel showhow the lawwould further content-
neutral interests In Turner, “Congress enacted the 1992 Cable Act after conducting three years
of hearings on the structure and operation of the cable television industry. The ioosclus
Congress drew from its factfinding process are recited in the text of thes@lét' 512 U.S. at
632 (citations omitted). IiRenton the “resolution contained a clause explaining that” businesses
which have as their “primary purpose the selling, renting or showing of sexawgblycit
materials...would have a severe impact upon surrounding businesses and residences.” 475 U.S.
at 44 (internal quotation marks omitted). Renton’s City Council, prior to enacting the law
“referred the matter to the city’s Planning and Development Committee” who “huilkc p
hearings, reviewed the experiences...of other citiesl, @ceived a report from the City's
Attorney’s Office advising as to developments in other citied.” And while the District points
out that a affidavit and some newspaper articles were sufficient to meet the goveisimen
burden inNixon, 528 U.S. at 393, at ledglissouri providedsomethind’

The District emphasize$urners statement that “when trenching on first amendment
interests...the government must be able to adduce either empirical sap@trteast sound
reasoningon behalf of its measures.” 512 U.S. at 666 (quottentury 835 F.2d at 304)

(emphasis added). The District may argue that its firgsd the arguments contained

® The Districtpointsto two news articles from the &8hington Post discussing the visual blight
caused by campaign signs. DeMst. Summ. J19. However, neither of these articles explavwhythe
Council enacted these regulations. In fact both of them relate to effdvisginia, not Washington,
D.C., to curb election signsSeeHolly Hobbs,Signs of election tim&VAsH. PosT, Oct. 20, 2011, at T17
(describing political signs in Fairfax County, Virginia); Shya Somaskek ooking for SigrFree
Roadsides: County Considers Pact with VD@MSsH. POST, Sept. 18, 2008, at T1 (describing efforts in
Loudoun County, Virginia to regulate political signd)inlike in Renton there is no evidence that the
District’'s Department of Transportation or City Council considered tioetefin other jurisdictions when
amending its sign regulations.
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therein—constitute the ‘sound reasoning’ needed to defend the sign regulations. Def.’s Mot.
Summ. J. 1812. However, even if ‘'sound reasoning’ could suffice, that reasoning cannot rest
solely on lawyers’ arguments. Directly before quotBentury theTurnerCourt stated: “Th[e]
obligation [of the Court] to exercise independent judgment when First Amendmeistarght
implicated...assure[s] that, in formulating its judgments, Congress hasgn dr@asonable
inferences based on substantial evidence.” 512 U.S. at 666. Therefore, while the &ourt m
defer to the “sound reasoning” of the governmeahd not require exten® empirical
evidence—it must have some way to independently test the government’s reasonigig Ra
the unsupported, unswoiipse dixit of counsel is the opposite of “exercis[ing] independent
judgment when First Amendment rights are implicatettl” It would be ironic ifTurner held
that the government need not introduce any evidence to defend its law under the First
Amendmentand may simply rest on unswoeconclusory statements. ThRerner Court did not
find the government’'s ‘sound reasonirgsuypported by properly submitted statistics, studies,
and legislative history-sufficient to defend the law, and remanded the case to develop an even
“more thorough factual record.ld. at 668.

The District also cites, in itsdply, City of L.A. v. Alameda Books, In&35 U.S. 425,
439 (2002), which states: “In effect [the dissenting Justices ask[] theocdgmonstratenot
merely by appeal to common sendeait also with empirical data, that its ordinance will
successfully lower crime. Our cases have never required that municipalities utdke s
showing, certainly not withowctual and convincing evidence from plaintiffs to the conttary
(presentedis quoted in Def.’s Reply 8). As wilturner, NixonandRenton the District presents
language out of context to try to show that the government may rely solely gersaw

arguments tademonstrate the proper “fit” between thav and the government's interests
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Alameda Bookgoncerned an ordinance, similar to the on&énton regulating the siting of
adult entertainment establishmentkl. at 433-34. Los Angeles submitteglevant legislative
history and a 1977 report from the Department of City Planning to explain the tsteetsnd
the law, anchow the law is narowly tailored to accomplish thoseterests Id. at 430. The key
dispute between Justice O’Connor and the dissenting Justices was not whegoxethenent
had ay evidentiary burden to explain its regulation of speech; the dispute conteEweauch
evidence the government had to provide to meet this butdeat 438—42. The sides disagreed
over whether Los Angeles could rely on the 1Huddy to demonstrate the reasonable “fit”
required by the First Amendmentld. Although the majority was willing to granhe city
considerablaleferencdo addresshe secondary effects pbrnographicspeech, “[this is not to
say that a municipality can get away with shoddy data or reasohirggmunicipalitys evidence
must fairly support the municipality rationale for its ordinance.ld. at 438(emphasis added)
Los Angeles had an “evidentiary requirement” to justify its law, despitéattiethat it did not
facially discriminate against particular viewpointsl. at 439. Justice O’Connor recognized that
the “City Council is in a betteposition than the Judiciary to gather and evaluate data on local
problems,”id. at 440, but weighed this against the Courtisbligation to exercise independent
judgment when First Amendment rights are implicatedd. (quotingTurner, 512 U.S. at 666
Alameda Booksuggests that on@ecity introduces evidenamn how its law is narrowly tailored
to mitigate the secondary effects of speethe conclusions the city draws from that evidence
deserves judicial deference. It does not hold, as the District suggests, ¢thatrangent has no
evidentiary burden whatsoever when treading on First Amendigéig

At one point, the District claims there is “ample evidence in the legislative and public

records to uphold the District's scheme.” Def.’s MotnBu J.11. But the District never
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directed the Court to this evidence. A conclusory claim that supporting evidenceistay eot
enough to defeat plaintiff's summary judgment moti@ee e.g, Celotex Corp v. Catretd77
U.S. 317, 325 (1986)disapproving “a line of cases allowing a party opposing summary
judgment to resist a properly made motion by reference only to its pleadigggjl)y. Aetna
Life Ins. Co, 139 F.2d 469, 473 (2d Cir. 1943) (allowing an opposing party to “reserve one’s
evidencewhen faced with a motion for summary judgment” would render “useless the very
valuable remedy of summary judgmentAt summary judgmenthe Court cannot rely drmere
allegations or denials. Anderson 477 U.S. at 256see alsol0OA WRIGHT, MILLER & KANE,
FEDERAL PRACTICE & PROCEDURES 2727 (3d ed. 2012) (“Audge may not resolve a summary
judgment motion by ‘assumptions’ about matters that have not been properly prasethte
manner prescribed by the rule or that are not the subject of the juditta doctrine.).
4. Would the regulationssurvive the applicable standar¢

The District does not seem to treat this case aswosiagunder the First Amendment. It
does notct as if itheeds to do anything to justify its law, excepsuggest that the plaintiff has
not metits burden. Cf. Lujan v. Nat’l WildlifeFed'n, 497 U.S. 871, 885 (1990) (“Rule 56 does
not require the moving party to negate the elements of the nonmoving party’s. case. law
undeniably touches First Amendmeights, and therefore the Court cannot analyze it utider
rational basistandard The Court must subject the lawdbleast intermediate scrutimyhich
applies to contenteutral regulations Because of the District’s total failure to explain the “fit”
between the vent/nonevent distinction and any contemtutral justification, the law fails
intermediate scrutiny and is unconstitutional.

Under intermediate scrutiny, the Court allows contenitral time, place, and manner

regulations of speedhat “are narrowly tdored to serve a significant governmental interest” and
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“leave open ample alternative channels for communication of the informatiart, 491 U.S
at 791. In analyzing laws for narrow tailoring:

[O]ur decisions require [  fit between the legislatuie ends and the means
chosen to accomplish those enes fit that is not necessarily perfect, but
reasonable; that represents not necessarily the single best disposition but one
whose scope is in proportion to the interest served; that employs not négessari
the least restrictive means bud means narrowly tailored to achieve the desired
objective. Within those bounds we leave it to governmental decisionmakers to
judge what manner of regulation may best be employed.

S.U.N.Y.v. Fox 492 U.S.at 480 (intemal quotation marks and citations omitted) (applied
public forum context inrCincinnati, 507 U.S. at 417).Although theDistrict hasdiscretionin
tailoring a solution to the litter problems posed by event sigasll has the burden ttestablish
a‘reasonable fit’ between its legitimate interastsafety and esthetics” and the eventfeoent
distinction drawn by the lawCincinnati, 507 U.S. at 417see also $J.N.Y.v. Fox 492 U.S. at

480 (“[T]he State bears the burden of justifying its restms..and musaffirmatively establish

the reasonable fitve require.”)(emphasis added)

In Alameda Bookshe Supreme Court explained how a court should approach whether a

law purporting to regulate the secondary effects of speech is comtetnal, ad whether such a

law is narrowly tailored

In Renton the Court distinguished the inquiry into whether a municipal ordinance

is content neutral from the inquiry into whether it is “designed to serve a
substantial government interest andied$ not unreasombly limit alternative
avenues of communication.” 475 U.S., at84. The former requires courts to
verify that the “predominate concerns” motivating the ordinance “were with the
secondary effects of adult [speech], and not with the content of adult i§peec

Id., at 47...The latter inquiry goes one step further and asks whether the
municipality can demonstrate a connection between the speech regulated by the
ordinance and the secondary effects that motivated the adoption of the ordinance.
Only at this stge did Rentoncontemplate that courts would examine evidence
concerning regulated speech and secondary effetisat 50-52.
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535 U.S. at 44@11. This case makes clear that conteatitral laws are subject to intermediate
scrutiny,id. at 440 (“nunicipal ordinances receive only intermediate scrutiny if they are content
neutral), and under intermediate scrutiny thgovernment has amvidentiary burden to
demonstrate the connection between the regulation of speech and a substdepahdent
governmat interest,id. at 4® (characterizingRentors burden on government to justify its
regulation of speech as aavidentiary requirement”).

After a halfyear discoveryperiod, and sufficient time to prepare complete summary
judgment motions, there &ill no “explanation for how th[e] distinction between event and non
event signs advances the District's objectiveANSWER 1] 798 F. Supp. 2d at 148. The
District has notproperly explained how theegulations’distinction “advance[s] the content
neutralpurpose the city assertsltl. at 147 Even if the Court is willing to defer to the District’s
“greater experience with and understanding of the secondary effects thatckrdtain protected
speecli Alameda Booksb35 U.S. at 442, the District has given the Court nothing to which it
can defer Taking the unsworn, conclusory statements of counsel at face value woul@tetynpl
obliterate the Court’'s dbligation to exercise independent judgment when First Amendment
rights are implicated Turner, 512 U.S. at 666.

Since this law touches on protected speech in a public forum, the Court cannot psovide it
own justification for tle lawbased on what the Distriotight havethought or put the burden on
the plaintiff to prove that the District could not haay non-discriminatory motives Cf. Am.

Bus Ass'n v. Rogof49 F.3d 734, 742 (D.C. Cir. 2011) (law did moplicate First Amendment
andwas “subject only to rational basigview,” under which a legislature.need notactually
articulate at any time & purpose or rationale supporting its classificatjon. The First

Amendment’s public forum doctrine does not permit sieference Perry, 460 U.S. at 46.
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5. The District's 2011amendments do not solve all the constitutional problems

The District amendeche sign regulationsn 2011afterthis Court’s opinion ilANSWER
lIl. Addressing the previous iteration of the I&MYSWER lllsuggestedhat “limit[ing] posters
‘not related to a specific event’ to a hanging time of sixty dhys[inproblematic.” 798 FSupp.
2d at 148. It also suggestdthat “requiring posters related to events to be ‘removed no later than
thirty (30) days following the event’ is straightforward. A poster for amtetreat has already
occurred is more likely to constitute litter ablight than a poster for a future event or a general
political message.”ld. The Courtwas mostworried bythe fact that the regulationsl@hed
posters relating an evetd hang for an indefinite time before the evemd. This provision
seriously undercut any possible argument that the everdemt distinction could advance
contentneutral interests in reducing litter, and since “the District has annouhaeelections
qualify as ‘events’ under the new regulations this distinction could be seen waay of
resurrecting the old rules that prioritized electietated speech[.]1d.

The District’s latest amendments address some of these issues. Ratladiothiag an
event posteto hang indefinitely before the evenl, gosters are subject toaae hundreceighty
daydurational limit. PI's SMF 8. The onlydifferenceis that event posters must be removed
within thirty days after the occurrence of the event, but these thirty days do not éder@0t
day limit. 1d. This change mayalleviate worries that the District is pushing the same
unconstitutional preference for campaign signs in a less obviously disdomyimpackage. The
District’'s amended law combines two features the Court fousgbféensive—the time limit for
non-event postersand the 3@ay postevent limit for event postersand removes the feature
the Court found most odiousallowing event posters to hang indefinitely qeneent. See

ANSWER 1] 798 F. Supp. 2d at 148.
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The District took commendablameasures to addregsessimg constitutional concerns
Nevertheless, theegulations still distinguisibetween event and n@avent signs without any
admissiblgustification for this difference.They still regulate protected spdem adesignated
public forum. When the Court suggied that “[aposter for an event that has already occurred is
more likely to constitute litter and blight than a poster for a future event aneaajeolitical
messagé id. at 148,the Court was considering the Districk4otion to Dismiss. In sucha
posture, the Court generally does not look at facts outside the pleadsegNat'| Postal
Professional Nurses v. U.S. Postal Servid61 F. Supp. 2d 24, 28 (D.D.C. 2006) (“When
addressing a motion to dismiss under Rule 12(b)(6), the Court generally maghkottside the
facts contained within the four corners of the complaint, unless it treats the rootdmmiss as
a motion for summary judgment.”) (internal citations and quotation marks omittedg T
relevant inquirythereis whether the “complint states a plausible claim for relieAshcroft v.
Igbal, 556 U.S. 662, 679 (2009), not whether the moving party has shown “that there is no
genuine dispute as to any material fact and the movant is entitled to judgmnenhatter of
law,” Fed. R. Civ. P56(a). At summary judgment, however, the District has the burden of
introducing evidence explaining how the regulations are narrowly tailaretthe court must
look beyond the pleadings and briefs.

ANSWER Il suggestedthat the most straightforwarsvay to avoid constitutional
problems would be to subject all posters to the same durational lilditat 155 (“There is, of
course, another alteative available to the Distrit’officials. They can revise the regulations to
include a single, acrogbe-board durational restriction that applies equally to all viewpoints and
subject matters.”). Granted, this is not the only option available to thecBiswith a proper

contentneutral justification, it might constitutnally distinguish between eveahd norevent
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signs Yet, when courts have approvedamintentneutralsign regulations, they still subjected
those laws to intermediate scrutiny.If the District wants to treatlifferent types of signs
differenty, it mustprovide evidence justifyinthis distinction. See idat 148 (‘In the absence of
an explanation for how this distinction between event andement signs advances the
District’'s objective of litter prevention, the differential burdens imposed by 88 108356
present erious FirstAmendment concerns.”) The 20dinendments, while a step in the right
direction did not obviate this requirement.
6. MASF is entitled to summary judgment

MASF has met is summarjudgment burden. It has put forwatohdisputed facts
showing that the District’regulations regulatprotected speech in a designated public forum. It
has shown that the law facially makes distinctions between certain types of.spEsete
guestions are primarily legalessentially, the Court need only apply the controlling lawh&
plain text of theregulations. Pl.'s SMF {8; Def.’s SMF {15-6; Def.’s Opp’n to Pl.'s SMF 3.
After the plaintiff makes this showing, the burden then shifts to the District to provide evidence
justifying its law and demonstrating that it is narrowdylored to accomplish a significant
contentneutral interest. The District's compld&lure to introduce evidence for which it would
have the burden at trial means that the plaintiff is entitled to summary judgment mbthean
Court should not furthedelay this matter.

Cincinnatiheld that the government has the burden of explaining the psrpbks law
and how it achieves @ise purposes507 U.S. at 417 With the burdemow on the government

the District may not simply rest on its pleadingsajgpose MASF's motion for summary
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judgment One of the mostited Supreme Court cases in hist6gelotex Corp v. Catretd77
U.S. 317 (1986)makes this clearThe Supreme Court held:

[T]he plain language of Rule 56(c) mandates the entry of summdgyngent,

after adequate time for discovery and upon motion, against a party who fails to
make a showing sufficient to establish the existence of an element essential to tha
party’s case, and on which that party will bear the burden of proof at trialichn s

a situation, there can be “no genuine issue as to any materidl daute a
complete failure of proof concerning an essential element of the nonmoving
party's case necessarily renders all other facts immaterial. The movingsparty
“entitled to a julgment as a matter of law” because the nonmoving party has
failed to make a sufficient showing on an essential element of her case with
respect to which she has the burden of proof.

477 U.S. at 322-23 (quoting Fed. R. Civ. P. 56(c)). The Supreme Court elaborated:
In cases...where the nonmoving party will bear the burden of proof at trial on a
dispositive issue, a summary judgment motion may properly be made in reliance
solely on the “pleadings, depositions, answers to interrogatories, andsat®is
on file.” Such a motion, whether or not accompanied by affidavits, will be “made
and supported as provided in this rule,” and Rule 56(e) therefore requires the
nonmoving party to go beyond the pleadings and by her own affidavits, or by the
“depositions, answers to interrogatories, and admissions on file,” designate
“specific facts showing that there is a genuine issue for trial.”
Id. at 324 (quoting Fed. R. Civ. B6). Celotexmeant‘to disapprove a line of cases allowing a
party opposing summary judgment resist a properly made motion logference only to its
pleadings,’id. at 325—which the District tries to do byubmitting no evidence whatsoever.
This case is over five years old. This Court, after narrowing the remassines, opened
a 120day discovery period and set a schedule for dispositive motions. Sched. Order, ECF No.

48. The Court and the plaintiff put the District on notice that the purposes and operation of its

regulations would be at isSUANSWER Il 798 F. Supp. 2d at 155 (“[T]he Dist will have an

" An empirical study found, as of June 2005, tBatotexis thesecond most frequently citedse
of all time by federal courts and tribunals. The first and third most cited -eaSederson v. Liberty
Lobby, Inc, 477 U.S. 242 (1986); ardatsushita Elec. Indus. Co. v. Zenith Radio Codg4 U.S. 574
(1986)—are related summary judgment opinions issued the same year. WKdagteinman,The
Irrepressible Myth ofCelotex Reconsidering Summary Judgment Burdens Twenty Yetss thé
Trilogy, 63 WASH. & LEEL. REV. 81, 143 (2006).Thesecases are oftecalledthe “CelotexTrilogy.” See
id. at 94. As of November 2012, a WestLaw search returns over 154,000 federaltcas€slotex
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opportunity [during discovery] to clarify...the relation of eventfewent distinction in
88 108.5108.6 to the andittering interest it assert$; Pl’s Notice of Dep.2, May 3, 2012,
ECF No 541 (requesting information on “[tlhe purpose of the postering regulations; the dsserte
interests in promulgating the postering regulations” and “[h]Jow, and to what extent
event/nonevent distinction advances and/or accomplishes the purpose(s) of the postering
regulation.”)® TheDistrict’s complete failure to justify its law should not further delay this.case
As the Second Circuit stated in a seminal case:
If one may thus reserve one’s evidence when faced with a motion for summary
judgment there would be little opportunity “teepce the allegations of fact in the
pleadings” or to determine that the issues formally raised were in fact sham or
otherwise unsubstantial. It is hard to see why a litigant could then not dgeneral
avail himself of this means of delaying presentatiohisfcase until the trial. So
easy a method of rendering useless the very valuable remedy of summary
judgment is not suggested in any part of its history or in any one of the applicable
decisions.
Engl, 139 F.2dat 473 (detailed in10A WRIGHT, MILLER & KANE, FEDERAL PRACTICE &
PROCEDURES 2727 (3d ed. 2012))The District may claim that it was mistaken, that it did not
know that it had to produce evidence of anything. This is not a reason to deny MASF summary
judgment. Fdlowing the Supreme Court’'s lead @incinnat, and the summary judgment
precedent oCelotex the Court holds that whilne District “might be able to justify differential
treatmenit of signs relating to event and signs bearing a general messag#his record [the
District of Colunbia] has failed to make such a showingCincinnat, 507 U.S.at 428.

Therefore, MASHas shown there is “no genuine dispute as to any material fact and is...entitled

to judgment as a matter of law,” Fed. R. Civ. P. 56(a), and is entitled to summargjdgm

8 The District refused to answer MASF'segtionsinstead movindor a protective order. Def.’s
Mot. Protective Order, May 14, 2012, ECF No. 54. The Court’s action today moots this motion, as
addressed in a separate Menmaham and Order issued later this date.
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B. MASF’s Challenge that the Law is Unconstitutionally Vague
MASF claimsthe District’s sign regulations are unconstitutionally vague because they
fail “to define what constitutes a sign to be ‘related to a specific event,” N¢bts Summ. J1,
and donot provide “sufficient guidance to the state’s agents as to how to enforce théellaat,
2. MASF believesthe regulations’ definition of “event” provides neither potential speakars
enforcement officers any real guidance, and this uncertaintis chikubstantial amount of
protected speechd. at 33-34. The Court agrees that the sign regulations are unconstitutionally
vague, but rests its decision aarrowergrounds tha urged by MASF. The most obvious
problem with the regulations’ definitionf “event” is its explicit authorization aidministrative
discretion The sign regulations provide the following definition of “event”:
108.13: For purposes of this section, the term ‘event’ refers to an occurrence,
happening, activity or series of agties, specific to an identifiable time
and place, if referenced on the poster itselfreasonably determined
from all circumstances by the inspector.
24 D.C.CoDEMUN. REGS §108.13 (2012) (emphasis addedy delegatingsomecases to the
“reasonablaleterminatiof of individual inspectors, the District fails to assure potential speakers
that it will enforce the sign regulations in an objective, predictable manner. ©hbaiis, the
Court holds that the sign regulatidiasially lack the'precisionand guidance.necessary so that
those enforcing the law do not act in an arbitrary or discriminatory’wa@.C. v. Fox 132 S.
Ct. at2317 and MASF is entitled to summary judgment.
1. MASF'’s broader argument that the sign regulations are vague

“Vagueness mainvalidate a criminal laifor either of two independent reasons. First,

it may fail to provide the kind of notice that will enable ordinary people to urahelrsivhat

° The District’s sign regulations24 D.C. CoDE MUN. REGS § 108(2012), constitute a penal
statute. See Washington v. D.C. Dep’t of Public Words4 A.2d 945, 948 (D.C. 2008) (Litter Control
Act, under which the sign regulations are authorized and issued, is atpauta) s
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conduct it prohibits; second, it may authorize and even encourage arbitrary andiaiaory
enforcement.”Morales 527 U.S. at 56. MASF argues that the District’s regulations are void for
both kinds of vagueness, and seek terfionstrate that the regulations are discretionary,
subjective, and not outcorueterminative fail to adequately constrain enforcemefficials’
discretion, authorize or encourage arbitrary and/or biased enforcementi| éamgifavide notice
to enable ordinary people seeking to engage in constitutionally protected free spésthgoas
to what signs will or will not be subject to financial penalties.” Ri&t. Summ. J. 2-3.

In support of their motion, MASF depostalir of the District's Solid Waste Inspectors,
the government officials responsible for enforcing the sign regulations and issuiogsnot
violation. SeePl.’s SMF 11 1518; Def.’s Opp’n to Pl.’'s SMF | +&8; see alsdExs. 5-6 to
Pl.’s Mot. Summ. J (documents on Solid Waste Inspector duties and background of individual
deponents); Broome Dep., May 15, 2012, Ex. 7 to Pl.’s Mot. Summ. J.; Hood Dep., May 15,
2012, Ex. 8 to Pl’s Mot. Summ. J.; Lee Dep., May 17, 2012, Ex. 9 to Pl.’'s Mot. Summ. J.;
Barber Dep., May 15, 2012, Ex. 10 to Pl.’s Mot. Summ.Ehchdepositionfollowed a similar
pattern. At the beginning of the examination, plaintitfisunsel provided the deponesith a
complete and current copy of the District’s sign regulatiand allowed the deponetat refer to
this exhibit at all timesSeePl.’s Mot. Summ. J. 10; Pl.’s SMF § 20; Def.’s Opp’n to Pl.'s SMF
1 20. Plaintiff's counsel then presged eacHnspectorwith a series of hypothetical signs and
asked whether each sign was related to an event, which event, and when the regetptiens r
the sign to be taken dowrSeePl.’s Mot. Summ. J10-33; Exs. #10 to Pl.’'s Mot. Smm. J.
(excerpts of deposition transcripts); Exs.—18 (hypothetical signs used in depositions).
MASF’s counsel aske@ach Inspector about several types of potentiibublesome signs,

including signs referring to a candidate’s namsigns which may beelated to more than one
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event, signs pertaining to future political events or a series of activitiesigmsl with hybrid
content. Pl.'s SMF 1 2422; Def.’s Opp’n to Pl.’'s SMHA[ 2122. As MASF characterizes the
examinationsthe Solid Waste Inspemts provided cofficting statementson whether a sign
relates to an eventr{d when it needs to come dowajmitted that the regulations provide no
guidance for particular signn front of them, and frequently relied on their individual discretion
to male clo® calls. Pl.’s Mot. Summ. 10-33.

The plaintiff places significant weight on these depositions, dedicatiog} of its Motion
for Summary Judgment to discussithgm Id. In summary, MASF claims that the Solid Waste
Inspector depositions show:

[N]ot even trained law enforcement officers responsible for issuing penalties

through notices of violation can provide consistent applications of the regulations

Activists and organizations who wish to affix signs to lampposts have no notice as

to how long a sign may remain posted under the regulations before the pain of

financial sanction may be imposed. They are at the mercy and punishment of

these agents who, lacking any guidance, have no choice but to be arbitrary in their
enforcement; and whose biases and discriminations, whether conscious or
unconscious, are unchecked by clear regulations that properly constrain
discretion.
Id. at 34-35. MASF's vagueness challenge is broadlhere is no easy fix for the problem
according to MASF, the regulationsediopelessly vague.ld. at 2. MASF does ndaywha
would ke an acceptableefinition of “event,” although it mighbe one providingclear guidance
to the Solid Waste Inspectors regarding the hypothetical signs used therohepositions.
2. The narrower grounds for finding the sign regulations vague

MASF’s depodions yield interesting resuleand leave the reader with the impression that

the sign regulations might ®pelessly vague. Solid Waste Inspectors contradict each-ether

and sometimes themsel—when presented with the hypothetical signSee id at 16-33.

While MASF used fakée’ posters, it based some of its hypdibals on real world exampleSee
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Pl’s Reply 812 (submitting real examples of campaign signs that simply state name of
candidate and office, without specifying date of related “event”).

The Court must be careful wheetermininghow much weight to give these depositions
While the Court does not think MASF’s counseéd to mislead orconfound the Solid Waste
Inspectors, the Inspectorsight be more easily confused in the unfamiliar context of a formal
deposition. It is hard to determine how much of the Inspectors’ confasioas fronthe form
of the depositions, rather théme regulations themselved is also hard taleerminehow much
of the Inspectors’ confusionomesfrom the regulations’ definition of eventather thanthe
regulations’ delegation of administragivdiscretion. Wouldhe Inspectorfiaveturned to their
individual “reasonable determination” so quickiyhe statute didhot tell them they could do so?
On several occasions, the Inspectors state that the sign regulatiafisadlyeallow them to use
their personal judgment, and use this to justify moving away from any objectiveiedodif
standards® While na direct evidence that the sign regulations are vague, this testimony
suggests problems with the guidance the law provides to enforcement officers.

When considering whether a statute is unconstitutionally vague, the Court should start
with the textof the statute.Cf. Forsyth 505 U.S. at 133 (“[T]he success of a facial challenge on
the grounds that an ordinance delegates overly broad discretion to the decision nsket res

on whether the administrator has exercised his discretion in a cbaseat manner, but whether

®Seeeg., Broome Dep. 31:182 (“Q: You would—as an enforcement officer, sir, you have the
reasonable discretion, though, when you come across this exact same pbsterfréat it as a sign of
general support for Graham, don’t you&:.Yes.”); Id. at 38:7-38:19 (“Q. Where in the regulations does
it suggest that you are constrained in any way? A. It doesn't constraintheerggulations. It says | can
use my judgment.... Q. Someone else’s exercise of discretion and judgment adgtiel® to another
reasmable conclusion, that is, it's related to the general election; correct?orfecC’); Hood Dep.
15:1947:19 (“Q. And as you apply the regulations as an enforcement officer, whatsntbgal date
appropriate for this sign? A. It would actually b#-would be my discretion between 108.5 and 108.6....
Q. And the rules leave it up to you because of the nature of the sign, as to whigbuomight
reasonably apply; correct? A. Yes.”).
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there is anything in the ordinance preventing him from doing stf.the text of the statute-as
interpreted—indicates that the law is vague, tharay beno need for extrinsic evidence. In fact,
seweral courts have disapprovefl looking at anything other than the words of the law when
facing a facial challenge.SeeDef.’s Reply 56 (collecting cases from outside D.C. Circuit).
Furthermore, when considering a facial constitutional challenge, the Courd skeeicise
“judicial restraint” to avoid “unnecessary pronouncement on constitutional issues™ and
“premature interpretations of statutes.¥Washington State Grang&22 U.S. at 450 (quoting
Raines 362 U.Sat 22. When faced with a broad constitutional challenge, a ethald try to
resolve the issue on narrower grounds if possiBleg e.g, Plaut v. Spendthrift Farm, Inc514
U.S. 211, 21718 (1995) (Court firsitonsidersnarrowest of alternate grounds submitted for
claim that congressional statute is unconstihalp Shelby Co., Ala. v. Holde679 F.3d 848,
868-69 (D.C. Cir. 2012) (“courts will avoid deciding constitutional questions...if the litigation
can be resolved on narrower grounds”).
Therefore, the Court turns to the text of the sign regulations, whietdpro
108.13: For purposes of this section, the term ‘event’ refers to an occurrence,

happening, activity or series of activities, specific to an identifiable time

and place, if referenced on tlpester itself or reasonably determined

from all circumstanes by the inspector.
24 D.C.CoDE MUN. REGS 8§ 108.13 (2012). At first glance, this definition of event may seem
acceptable After all, the Constitution does not requiperfect clarity and precise guidance...
even of regulations #t restrict expressivactivity.” Ward 491 U.S. at 794 The District argues
that ordinary people know what an “event” is and understand what it means for a poster to be
“related to an event."SeeDef.’s Opp’n to Pl.’s Mot. Summ. J. 9 (citirtgill, 530 U.S. at 732

(“The likelihood that anyone would not understand any of those common words seems quite

remote.”)). The District defines amvent as “an occurrence, happening, activity or series of
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activities, specific to an identifiable time and plae 24 D.C. CobE MuUN. REGs. § 108.13
(2012). While this definition is not absolutely comprehensive, it does not need t&dee.
Thomas 864 F.2dat 195 (laws “cannot, in reason, define proscribed behavior exhaustively
with consummate precision”)MASF argueghe Inspectodeoositions show that thidefinition

is inadequateRl.’s Mot. Summ. J 3335. Butthe District could counter th&speculation about
possible vagueness in hypothetical situations not before the Court will not suppaat atfack
on a statute when it surely valid ‘in the vast majoritgf its intended applicatioris. Hill, 530
U.S. at 733 (quotiniRaines 362 U.S. at 23).

The Courtneed notdetermine whether defining “event” as “an occurrence, happening,
activity or series of activities, specific to an identifiable time and pld&D.C. CODE MUN.
ReEGs §108.13 (2012)could be sufficient. If the District had stopped there, this would be a
closer case.The regulations’ definition of event continues, stating that an “event'sétean
occurrence happening,” et ceteraijf ‘referenced on theoster itself or reasonably determined
from all circumstances by the inspectorfd. Since this explicitly delegates discretion, it
provides the Court a narrower ground for finding the law unconstitutiovedjye™*

The regulations allow a poster to be related to an event, even if the poster itself does not
reference an event, if “reasonably determined from all circumstances sfiector.”24 D.C.
CoDE MUN. REGS § 108.13 (2012). This is a clear examplethe kind of administrative
discretion that the Due Processa@e and First Amendment abhdsee e.g, Kolender 461
U.S. at 358. Using the modifier “reasonable” does not provideoughguidance. Telling an

officer to act “reasonably” does not prde objective criteria cabininchis discretion.

1 Again, if the regulations ended with “if referenced on the patstelf,” this would be a closer
case MASF might argue that the law does not make it clear when an event is “cefiti@mthe poster
itself.” But the District could counter that imagining remote scenariosenthe law is not perfectly clear
does not maen the law is facially vagu&eeWilliams 554 U.S. at 30%“Close cases can be imagined
under virtually any statute.”)
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Reasonable people frequentigme todifferent conclusions. While MASF would not want the
enforcement officers to aohreasonablyMASF might still worry about uneven and inconsistent
implementation of theign regulations; this fear could substantially chill protected speSek.
Reng 521 U.S. at 8472. Moreover, the inspector is allowed to draw on “all circumstances”
when making this “reasondb] determin[ation].”24 D.C. CobE MUN. REGS § 108.13 (202).
The inspectors are not limited to considering clear, objective criteria dé@dingwhether a
sign relates to an event. Since the inspectors may lo@!l airtumstances,” this suggests they
may consider whatever they find relevant as long as they come to a ‘abESatetermination.

If a law presents a constitutional issue, a court should construe the stdtptessible—
to avoid the constitutional problem. Courts assume that legislatures do not iot@adst
unconstitutional laws, anthis sssumption as as an interpretive toolSee e.g, Edward J.
DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades Coym¢f5 U.S. 568, 575
(1988). This canon does not work when its application woulcffact, rewrite the law.See
Clark v. Matinez 543 U.S. 371, 388009 (“The canon of constitutional avoidance comes into
play only when, after the application of ordinary textual analysis, the statdteind to be
susceptible of more than one construction; and the canon functicmsmesnsof choosing
between therf). (emphasis in original)Here, he Court cannot avoid the constitutional problems
without doing considerable violence to the text, and must find the regulations’ dategati
discretion unconstitutional.The District admitsthat “there exist no additional policies, rules,
staff instructions, guidance or any documents or communications which further icotistra
term ‘event’ or define what characteristics render a sign to be ‘relategpéazificevent.” There

are no limitig or interpretive materials beyond what appeaya the face of the regulation
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itself.” Pl.’s Reply 5;see alsdDef.’s Resps. to Pl.’s First Set of Reqs—10, Mar. 13, 2012,
ECF No. 60-3 (Ex. 4 to Pl.’s Mot. Summ. J.) (Requests for Admission Nos. 2 & 3).

If the Court construed the sign regulations to avoid constitutional problems about
unfettered discretion, it would have to add or delete text. When engaging in statutory
construction, courts are limited to interpreting the language before them; theyotridrastically
re-write the statug to save ifrom its drafters. Stevens130 S. Ct. at 159D2 (“We will not
rewrite a law to conform it to constitutional requirements, for doing so would tgasi serious
invasion of the legislative domain, and sharply diminish Congress’s incentive to deafoaly
tailored law in the first place.”) (alterations, citations and quotation marks o)nitted

One might avoid the constitutional problem by limiting the Inspectaisasonabl[e]
determin[ation]” to thelefinition listed elsewhere in the regulations. That is, an Inspector may
reasonably determine that a poster is related to an ewgnif the poster itself referencesri
occurrence, happening, activity or series of activities, specific to anifidblg time and
placd.]” 24 D.C.CobDE MuUN. REGS 8§ 108.13 (2012). This construction replaces subjective
judgment with objective criteria. Since it relies on language from the regulatidmsittéhe
Inspectors’discretion, it stays closer to the interittbe District. This construction, however,
basically makes aignificant portion of the texnoperative. If the Inspectors are restricted to
deciding whether posters reference an “event” as described by § 108.1t&llhgm they can
draw on “all circumstances” to “reasonably determine[]” what an even24d3.C. CODE MUN.

ReEGs 8§ 108.13 (2012). If “all circumstances” simply means whagxglicitly listed in the
regulations, then *“all circumstances” is basically surplus, inoperaawguage. This
construdion would “violate[] the established principle that a court should give effect, ifipessi

to every clause or word of a statuteMoskal v. United State198 U.S. 103, 109 (1990)
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(internal quotation marks omitted). The Court could read the impermissible discretiohtbat
regulations, but doing so would read a significaatt pf the text out of the regulationsCf.
Clark, 543 U.S. at 384 (“If we were...free to ‘interpret’ statutes as becoming inoperdtese w
they ‘approach constitutional limits,’@would be able to spare ourselves the necessity of ever
finding a statute unconstitutional as applied. And the doctrine that statutes shouldthesdons
to contain substantive dispositions that do not raise constitutional difficulty wouldhioegeot

the past; no need for such caution, sireehatever the substantive dispositions—atleey
become inoperative when constitutional limits are ‘approached.”)

Furthermore, the sign regulationsse of “or” weighs againgninimizing the grant of
discretion. An*“event’ refers to an occurrence, happening,” et cetera, “if referenced on the
poster itselfor reasonably determined from all circumstances by the inspeckdrD.C. CODE
MUN. REGS 8§ 108.13 (2012) (emphasis added). A basic canon of statutory construction provides
that, typically, “and” joins a conjunctive list, and “or” joins a disjunctive liS§ee ANTONIN
SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OFLEGAL TEXTS 116
(2012). Since an event is something “referenced on the postef itwel“reasonably
determined...by the inspector24 D.C. CobE MUN. REGS 8§ 108.13,this suggests that the
administrative discretion isomehowdistinct from the rest of theubsection It suggests that an
Inspector, if making a reasonable determinatiomfadl circumstances, can decide that a poster
relatesto an event even if that poster does not cleletythe time and place of the event. Blut i
the Courtconstruedthe regulations to limit the Inspectors’ discretionstiactly applyingwhat
has already been listedt would effectively turnthat “or” into an “and—in violation of the

general understanding of what “or” means in statutes.
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There might be another way to avoid the constitutional problem. Instead dfvetiec
nullifying part of the regulationghe Courtcould interpret “reasonable” and “circumstances” to
provide clear, objective criteria to enforcement officefis would preserve the texthe grant
of discretion would still have somedependeneffect—andoffer clear guidance to enforcement
officers and potential speakersHowever, if the Court did thig would essentially rewrite the
statute. The terms “reasonably determined” and “all circumstara® not give the Court
enoughto develop sufficiently clear standards. In order to achieve thereeqlevel of
precision, the Court would need to provide its own criteria. In doing so, the Court would go
beyond merely construing the statute, araild engage in lawmaking. This is not permissible,
even to save a statute from unconstitutional®ge e.g, United States v. Lockd71 U.S. 84, 96
(1985) (We cannot press statutory construction ‘to the point of disingenuous evasion’ even to
awid a constitutional question;”Btevens130 S. Ct. at 1591 (“We will not rewrite a law to
conform it to constutional requirements|.]”)

In response to MASF’s discovery requests, the District admitted:

For the purposes of determining the date by which a poster must be removed, the

postering regulations allow an enforcement agent to use reasoning and discretion

ard to consider any and all circumstances believed or known to the inspector in
order to “reasonably determineffom all circumstances” whether a sign is

“related to a specific event” and what the date of the referenced specific event is.
Def.’s Resps. to Pl.’s First Set of Regs. 12 (Request for Admission G@nbined with the
District’'s admission that there are no other materials construing the idefioft“event,”id. at
10-11(Recp. 2 & 3), this suggesthat the Districmayinterpretits statuteas grantinginspectors

administrative discretion above and beyond merely applyingltietext of the regulationslit

at least suggestshatthe District doesiot place anarrowlimiting construction org 108.13.
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The District argues that “[t]he fact that the inspectors here...may $ame discretion in
enforcing the regulations is immaterial.” Def.’s Opp’n to Pl.’s Mot. Sumr. Jt is “common
sense thaall police officers must use some discretion in deciding when and where toeenforc
city ordinances,’Morales 527 U.S. at 62 n.32, and “[a]s always, enforcement requires the
exercise of some degree of police enforceme@trdyned 408 U.S. at 114. No statutory
definition of “event” can cover every possible scenario, and an everhose definition might
serve to confuse more than clarify. Courts recognize that legislatures\wanobviate the need
for police officers to make reasonable,-the-beat judgments about whether certain conduct
violates the law. However, there is a differenicetween recognizing thadministrative
discretion is inevitablandwriting that discretion into the law.

The District cites cases outside the First Amendment to argue that the irspector
discretion is immaterial. Def.’s Opp’n to Pl.’'s Mot. Summ.-JL®(citing Town of Castle Rock
v. Gonzats 545 U.S. 748, 761 (2005) (interest at stake asserted under procedural component of
Due Process ClauseMorales 527 U.S. at 62 n.32 (vagrancy law does not implicate First
Amendment rights, but a liberty interest protected by the Due Process ClahseFolurteenth
Amendment))*? Courts apply the vagueness doctrine with special exactitude when First
Amendmentmterestsare at stakeSege.g, F.C.C. v. Fox132 S. Ct. at 2317 (“When speech is

involved, rigorous adherence to th[e] requirements [ofvimgueness doctrine] is necessary to

2 The District also citesGrayned v. City of Rockforda First Amendment casefor the
proposition that “enforcement requires the exercise of some degree of pdgoeent.” 408 U.S. at 114.
This recognition that some discretion is inevitablenig an endorsement of the District’'s position.
Elsewhere inGrayned the Supreme Court emphasized the need to hold laws affecting First Aeréndm
interests to a higher standard: “[W]here a vague statute abuts upon sensiiseofibasic First
Amendment freedoms, it operates to inhibit the exercise of those rinegdd. at 109 (internal quotation
marks omitted) and “Where First Amendment interests are affected, a praisee ®vincing a
legislative judgment that certain specific conduct be proscribedesssgsithat the legislature has focused
on the First Amendment interests and determined that other goverhipeidees compel regulatio”

Id. at 109 n.5 (internal quotation marks and citations omitted).
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ensure that ambiguity does not chill protected speecBHarkey’'s 265 F. Supp. 2d at 990
(“[T]he Supreme Court has stated that the vagueness doctrine should be applied vath speci
exactitude where a statute mightoimge on basic First Amendment freedoms.”).

When First Amendment rights are iasue the government must strive to be clear and
precise. It should cabin discretion to ensure that its law is enforced fadtlpradictably. It
cannot simply allow &dh officer to independently decidehether certain speech runs afoul of
the law. Even if the officerapply the law in good faith-without discriminatory motive or
bias—the possibility of inconsistent enforcement can chill speech. The Dsstirctad grahof
administrative discretion to its Inspectors raises serious Due ProcessnonThe Court cannot
find a way to construe the law to avoid this constitutional problem, and must hold110&118
is unconstitutional.

3. MASF is entitled to summary judgment

While MASF puts significantveight on the depositions of Solid Waste Inspectors, and
the testimony raised some interesting points, the vagueness issue caived igdooking only
at the wordsof the sign regulations.The District states that thers nothing outside of the
regulations that interprets or constrains the regulati®ef.’s Respsto Pl.’s First Set of Regs.
10-11(Request for Admission Nos. 2 &)3 The District has submittedo relevantlimiting
construction that any court has placed on the sign regulations, nor has this Court found any

By applying the principles of statutory construction and the vagueness ddotrine
plain text, the Court determines that the sign regulations delegate administis¢natiah to
individual enforcement officers in violation of the Due Process Clause. This Codrtha
Court of Appeals, have previously found that MASF has standirging this faciachallenge.

ANSWER 11589 F.3d at 43536; ANSWER 11l 798 F. Supp. 2d at 143. The Court decided the
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issue on narrower grounds not requiring the consideration of any extrinsic eviddinee
guestion being essentially legal, not factual, MASF has sufficiently shbua entitled to
summary judgment on this issu8eeUnited States v. Phillip Morris USAnc., 327 F. Supp. 2d
13, 17 (D.D.C. 2004) (“[S]Jummary judgment is appropriate for purely legal questioB255;
343 56th Street Corp. v. Mobil Oil Cor®06 F. Supp 669, 679 (D.D.C. 1995) (“When the
unresolved issues are primarily legal rather thastutd, summary judgment is particularly
appropriate. Such issues include matters turning on statutory interprétgtinations omitted).

C. MASF'’s Challenge that the Law is Unconstitutionally Overbroad

MASF also argues that the District’'s sign regulati@e unconstitutionally overbroad.
Under traditional overbreadth doctrine, a law touching First Amendment concertnid e
invalid if a“substantial number of its applications are unconstitutional, judged in relation to the
statute’s plainly legitimateweep’ Washington State Grangg52 U.S. at 449 n.6. The doctrine
of substantial overbreadth creates an exception to the traditional facial gbalidrere thearty
challenging the law mushow that there is “no set of circumstances under whichathevbuld
be valid.” Salerng 481 U.S. at 745Because of concerns about chilling protected speech, such a
strong showing is not required in free speech casee Stevend30 S. Ct. at 1587. When
determining whether a law is substantially overbraadpurt must “construe the challenged
statutg” Williams 553 U.S.at 293, andconsider “whether the statute, as [the court has]
construed it, criminalizes a substantial amodrgrotected expressive activityid. at 297.

MASEF relies primarily on casesahintertwine overbreadth with vagueness, quoting the
following language:

[A] party [may] challenge an ordinance under the overbreadth doctrine in cases

where every application creates an impermissible risk of suppression of ideas
such as an ordinance that delegates overly broad discretion to the decisionmaker,
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and in cases where the ordinance sweeps too broadly, penalizing a substantial
amount of speech that is constitutionally protected.

Boardley 615 F.3d at 513 (quotirgprsyth 505 U.S. at 129) (quoted in Pl.’s Mot. Summ. J. 38).
While Courts sometimes conflate overbreadth and vagueness, it is importanetobemthat
the doctrines are distinct. A vague law may be overbrdhtbugh its imprecision, it mayave
a large number of unconstitutional applications. One often accompanies the other, but not
always. In this case, the problems not that the law is overbroad; in order for the District to
make the regulatiaconstitutional, it does not necessarily have to nattwir sweep. Alaw
applying the thirty-day restriction to all “event” signs could be constitutionaénforcement
officers and the publidad clear guidance on what constituted an “event”, sgd the District
properly justified the distinctionA law placingan acrosshe-boardestriction on all signs could
be constitutional, even though this change does not necessarily “narrow” thewaees.

Therefore, it would be analytically incorrect to say that the sign regodatare
“substantially overbroad.” Clarifying this doestrgignificantly alter the plaintiff's positich-
often, MASF called the sign regulations “overbroad” when making an argument aboeh&sgu
and administrative discretian Clarifying this does not change the ultimate resthe sign
regulations’ event/non-event distinction and definition of event are still unconstilutiona

D. Severability of the District’'s Sign Regulations

The Court has found that the District’s differential treatment of signsnglit an event
and signs bearing a general message isnaanstitutionalregulation of speech in a designated
public forum, and explicitly delegates overly broad discretion to individual decisiomsnake
Now the Court must consider whether it can sever the unconstdautispects of the law from
the remainder ofhie statute, and if the law is severable, the Court must make clear which

provisionsit finds unconstitutional.
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“Generally speaking, when confronting enstitutional flaw in a statute,” courts “try to
limit the solution to the problem,” severing any “premlatic portions while leaving the
remainder intact.”Ayotte v. Planned Parenthood of Northern New E&46 U.S. 320, 32829
(2006). “Whether an unconstitutional provision is severable from the remainder of thie stat
which it appears is largely augstion of legislative intent, but the presumption is in favor of
severability.” Regan v. Time, Inc468 U.S. 641, 653 (1984). The “invalid portions of a statute
are to be severedu]nless it is evident that the ¢igislature would not have enacted ko
provisions which are within its power, independently of that which is ndtN'S. v. Chadha
462 U.S. 919, 93132 (1983) (quotindBuckley 424 U.S. at 108 A legislature “could not have
intended a constitutionally flawed provision to be severea ffte remainder of the statute if the
balance of the legislation is incapable of functioning independentydska Airlines, Inc. v.
Brock 480 U.S. 678, 684 (1987). The more relevant inquiry in evaluating severability is
whether the statute will funcih in a maner consistent with the intent” of the legislature after
the court severs the unconstitutional provisiolts.at 685. When the legislaturehas explicitly
provided for severance by including a severability clause in the statuse’héightens the
presumption in favor of severability.ld. at 686. The dbsence of a severability clause,
however..does not raise a presumption against severability.. If “[ tjhe unconstitutionality of
a part of an Act does not necessarily defeat or affectaldity of its remaining provisions, the
normal rule is that partial, rather than facial, invalidation is the requiredecbuFsee Enter.
Fund v. Pub. Co. Accounting Oversight BIBO S. Ct. 3138, 3161 (2010) (internal citatians
guotation marks oitted).

The first step is to clearly identify the unconstitutional provisions, so the Couort ca

consider what the lawould look like withrout thoseprovisions The law in question iSection
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108 of the D.C. Code of Municipal Regulations, titled “Signst@s, and Placardst currently
has thirteen subsections authorizing and regulatiagposting of signs on public lamppos&ee
Ex. 3 to Pl.’'sMot. Summ. J.24 D.C. Cobe MuUN. REGS 88 108.113 (2012). At this stage,
MASF only challenges the regulans’ distinction between event and rewvent posters, and the
regulations’ definition of event. PlL®lot. Summ. J1-3. Sections 108.5 and 108.6 drawe
key distinction:

108.5: A sign, advertisement, or poster shall be affixed for no more than one
hundred eighty (180) days.

108.6: A sign, advertisement, or poster related to a specific event shall be
removed no later than thirty (30) days following the event to which it is
related. This subsection is not intended to extend the durational
restricton in subsection 108.5.

24D.C.CobEMUN. REGS 88 108.5-6 (2012)Furthermore, the regulations define event as:

108.13: For purposes of this section, the term ‘event’ refers to an occurrence,
happening, activity or series of activities, specific tadamtifiable time
and place, if referenced on the poster itself or reasonably determined
from all circumstances by the inspector.

Id. at 108.13. Tese provisions are at issue.

The Court finds thasulsections 108.6 and 108.13 are severable frometh@f thesign
regulations. Since thBistrict's lampposts are a designatedot traditional—public forum,
declaring the entire law voiahight forbid the posting ofainy sign on the District's lampposts.

In the alternative, voiding the entire law may open the lampposls comers, without any of

thereasonable protections and limitations afforded by Section 108. The Court doesevet bel

13 One could argue that the sign regulations are what designate the lampposts asfarpobin
the first place, and in the absence of a law authorizing limited polipegick, no om would have a free
standing “right” to post there24 D.C.CobDE MUN. REGS 88 108.4(2012) (*Any sign, advertisement, or
poster that does not relate to the sale of goods or service may be affixpdblic lampposts or
appurtenances of a lamppost, subjecthe restrictions set forth in this section.j; Taxpayers for
Vincent 466 U.S. at 815 (utility poles are not a traditional public forum and governmercanmgjetely
forbid the posting of signs thereupon).
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that the District intendeé-in the absence of the evdmdsed restrictiorsto either completely
open orcompletely abse the District’s lampposts as a forum for speech. The sign regulations
might still “function in a maner consistent with the intent” of the Distrisithout sulsections
108.6 and 108.13Brock 480 U.S. at 685. Certdy, the District might prefer tsubjectevent

signs to the shorter perisgrovided by § 108.6, but the Districould still be protected by the
generallyapplicable limit imposed by & 108'5.The law is not made nonsensical or inoperative
by severingsubgctions 108.6 and 108.13, anded not result in a law that the Court feels the
District could not have intended.

The vast majority of the regulations’ remaining 11 subsectimaige complete sense after
excising subsections 108.6 and 108.13. The regulations’ prohibition of postitrgesn(§
108.2), ban on indecent signs (8 108.3), regulation of adhesives (8 108.9), et cetera, do not
depend on the regulations’ event/r@rent distinction. Only one subsectineedbe modified
after the Court severs subsections 108.6 and 108.13 feolawh

108.11: Within twentyfour hours of posting each sign, advertisement, or poster,

two (2) copies of the material shall be filed with an agent of the District
of Columbia so designated by the Mayor. The filing shall include the
name, address, and telephone number of the originator of the sign,
advertisement, or posteand if the sign is for an event, the date of the
event
24 D.C. CoDE MUN. REGS §§ 108.11 (2012) (emphasis addéd).The District added the
italicized text to subsection 108.after e Court’s July 201otion to dismissuling. D.C.

MUN. REGs tit. 58, § 8410 (Sept. 30, 2011). This languagpends orthe unconstitutional

distinction between event and nement postersand the Court believes that the District would

1 MASF does not challenge the acréissboard durational limit imposed by § 108.5, but
challenges the differential treatment between signs that fall under 8ab@8event signs under § 108.6.

!> Neither the District or MASF paid much attention to this provision. Tis&iEt did not argue
that it relies on the “event dates” designated in the filings to determine whetearpast come down.
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not have intended to add it if subsections 108.6 and 108.13 wware part of the law;his
languageshouldbe severed from the rest of the law.

It is possible to sever the sign regulations’ unconstitutional provisions withéutgrthe
rest of the law inoperable ainreasonable Having found the sign regulations’ event/rerent
distinction and definition of event unconstitutional, the Court holds subsections 108.6 and 108.13
unconstitutional but severable from the rest of Section 108. Furthermore, the portion of
subsection 108.11 reading “and if the sign is for an event, the date of the’ évaolely related
to the unconstitutional distinction drawn by subsection 108.6, but severable from the rest of
Section 108. Therefore subsections 168,1108.7#10, and 1082 (inclusive) shall remain in
effect Subsection 108.11 shall remain effect after thelanguage referencing “events” is
excised from the provision.
IV.  CONCLUSION

When the District first passed its sign regulations in 1980, it expressed arefaence
for canddates seeking political office 24 D.C. CobE MuUN. REGS 8§ 108 (1980). After
ANSWER—andlater MASF—challenged the sign regulations, thistrict took steps to fix the
problems in its law. Unfortunately, after five years of litigation and foweratments to the sign
regulations, the law still fails First Amendment and Due Process scrutiny.

The Court lauds the District for opening its lamppdstgolitical messageswhen it
might have never designated them a public forumhénfirst place. The @rt commendshe
District’'s Department of Transportatidor repeatedly amemalg the sign regulations to bring the
law closer to constitutionality.

But once the Districopens upgpublic property to political speech, it has a responsibility

to be fair, even, and precise in its regulations. If it chooses to make distinctions between

56



different types of speeeheven if its distinctions might appe#&enign—it must justify why it
treats different kinds of speech differently, and explain how this distinctiotimefs its
significant interests. When treading orFirst Amendment interests, it should strive to limit
administrative discretion, not codify and endorse it. In order to avoid chillinggbeokt speech,
the regulations must be clear, and provide ohjedtandards for enforcement.

The District has aconsiderableinterest in regulating how signs are posted on its
lampposts. Speakers do not have a right to post signs wherever and however they want, but can
be restrained by reasonable time, place and manner restrictions. Not evenatldvedts
different types of speech differently is an impermissible ca+iiased limitation. When a law is
narrowly tailored to serve significant contargutral interests, and leaves open ample alternative
channels of ammunication, it can pass intermediate scrutiny.

MASF has a strong interest in knowing that the District will implement the sign
regulations in a predictable, consistarid objectivemanner. The fear of inconsistent, uneven
enforcement can have a sesathilling effect on speech. The nature of spesdssue increases
the chanceof inconsistentapplications If MASF posts signs throughout the District, several
different Solid Waste Inspectors will see the signs. As the depositions @ddiierent
Inspectors may come to different conclusions about the same signs. Furtherd8Fehlk an
interest in knowing that, when the District decides to place restrictions orttpbtgpeech, it
has seriously considered those restrictions. Requiring te&idDito show that its law is
narrowly tailored forces the government to consider whether it can achievaaisshy a less
restrictive means. It forces the District to consider the effect of it€lspegulations, and look

more closely at whether those regulations are necessary.
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The Court rests its decision on narrower grounds than urged by MASF. The Court must
exercise restratrand not unnecessarily decide extraneous matters. At this point, the Court does
not decide whether the District could jdgtits event/norevent distinction if it properly
explained how its law is narrowly tailored to promote litter control and ésthefhe Court does
not decide whether the regulations’ definition of “evenif it did not explicitly delegate
administrativediscretion to ispectors—would be sufficient.

The Court hopes that it has provided the Distsmineguidance going forward. The

District may keep the law as is, with one acfthssboard durational limit applying to all signs.
It may reenacthe event/norevent distinctior—and an amended definition of everdnd be
prepared to explain the fit between the distinction and the law’s purpBsgdhe District may
not regulate protected speech in a designated public forum without being ablevtthahthe
law is narrowly tailored, anéd may notallow officers to exerciséroad individual judgment
when enforcing the law.

For the reasons explained in this Memorandum Opinion, the Court will grant ith@art
plaintiffs Motion for Summary Judgment, ECF No. 60, and deny in tfendant’s cross
Motion for Summary Judgment, ECF No. 59.

A separate Order consistent with this Memorandum Opinion shall issue this date.

Signed, Royce C. Lamberth, Chief Judge, November 29, 2012.
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