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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE HARMAN INTERNATIONAL : Civil Action No.: 07-1757 (RC)

INDUSTRIES, INC. SECURITIES :
LITIGATION : Re Document Nos.: 21, 49

MEMORANDUM OPINION

GRANTING DEFENDANTS’ M OTION TO DISMISS

[. INTRODUCTION

This securities fraud class action litigation comes before the Court on Defendants’ motion
to dismiss Plaintiffs’ consolidated class actamplaint. Plaintiffsare shareholders who
purchased shares of Harman Internationduktries, Inc. common stock between April 26, 2007,
and February 5, 2008. They have filed a claisrmtawsuit against the company and its senior
executives, alleging that Phiffs bought shares during tiidass Period in reliance on
Defendants’ misrepresentations about the comgdimancial condition, and that they incurred
damages as a result. Plaintiéfaim that Defendants engagedsacurities fraud in violation of
section 10(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 78j(b) (2012), and its
implementing regulation, rule 10b-5, 17 C.F.R4%).10b-5 (2012). Plaintiffs also claim that the
company’s senior executives qualify as conperisons under section 20@&)the Securities
Exchange Act of 1934, 15 U.S.C. § 78t(a) (204Ry are therefore individually liable for the
underlying section 1) violation.

Defendants move to dismiss Plaintiffs’ ctes under Federal Rule of Civil Procedure
12(b)(6), asserting that the complaint does noperly allege a material misrepresentation or

omission, scienter under the heigned pleading requiremeriits private securities fraud

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2007cv01757/127595/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2007cv01757/127595/57/
http://dockets.justia.com/

lawsuits, loss causation, or contperson liability under section 28) For the reasons discussed

below, the Court will grant Defendants’ motion.

[I. BACKGROUND

Harman International Industries, Inc. (“Haani) is a manufacturer of high-quality, high-
fidelity audio products and electronic systemstf@ automotive, consumer, and professional
markets in the Americas, Europe, and Ass&eConsol. Class Action Compl. { 2, ECF No.'20.
Shares of Harman’s common stock are publicdged on the New York Stock Exchangiee
id. Plaintiffs are shareholdeveho purchased shares of Hamcommon stock between April
26, 2007, and February 5, 2008 (the “Class Perio88ed. 1 9. They allege that throughout
the Class Period, Harman and several afffisers knowingly or recklessly propped up
Harman’s stock price by issuing false and misleading disclosures regarding the company’s
financial state and failing to disclose mateadVerse facts about itai& financial condition.See
id. T 3. Specifically, the alleged misrepresentatfalisnto three broad categories: statements
related to Harman’s anticipated acquisition by twiggie equity firms; statements related to the
sales and quality of its mid-level infotainment gys$; and statements related to the sales of its
aftermarket personal navigation devices in Eurdpee generallid. 11 28-56.

A. Acquisition by KKR and Goldman

On April 26, 2007, the beginning of the Classi®® Harman announced that it would be
acquired by Kohlberg Kravis Roberts & Co. L.P. (“*KKR”) and an affiliate of Goldman Sachs &
Co. (“Goldman”) (collectively, the “Purchiaxg Companies”) in a merger valued at

approximately $8 billion.SeeConsol. Class Action Corhd] 5, ECF No. 20. Pending

1 When considering a Rule 12(b)(6) motimndismiss, the Court accepts as true
Plaintiffs’ version of eventsSeeAshcroft v. Ighal556 U.S. 662, 678 (2009).



completion of the transaction, Harman and theeRPasing Companies entered into an agreement
(the “Merger Agreement”) that would govern heriod leading up to the close of the deal.
Harman stated in a press release that the atquoisrould allow shareholders the opportunity to
participate in Harman'’s future growtlseed. § 30. Over seven million shares of Harman stock
were traded that day, with the stock closat§122.50 per share, 19rpent higher than the
previous day'’s closeSeeid.

However, on September 21, 2007, the Purchasing Companies abandoned the acquisition,
stating that they believed that Harman had erpeed a “material adverse change” in violation
of the Merger AgreementSeed. § 6. That day, Harman’s share price fell to $85.00, a drop of
$27.34. Seed. § 7. According to Plaintiffs’ allegations, Harman had engaged in excessive
capital spending and “burn[ed]rdugh cash” in order to ramp it new plant in Missouri to
manufacture its new mid-level infotainment systebedd. § 72;see alsanfra Part 11.B.

Plaintiffs allege that the reginlg cost overruns at this anchet facilities caused Harman to
breach a Merger Agreement covenant (the ‘B3aovenant”) that prohibited Harman from
making capital expenditures exceeding the cheitpenditure budget before the merg8ee
Consol. Class Action Compl. 11 33, 72. In &iddi the Merger Agreement included a clause
(the “MAC Clause”) that allowed the Purchasigmpanies to terminate the acquisition in the
event of a material adverse change in Harman’s busiisessd. 7 34-35. According to
Plaintiffs, Harman “binged” on capital spendiin June of 2007, spending $60 million in one
month, causing Harman'’s capital expendituresxoeed $90 million in #hfourth quarter of
FY2007, violating the CapEx Covenar@eed. | 72. Plaintiffs alsallege that the capital

spending was a material adverse chahgeéviolated the MAC Clauseseed. 1 71.



According to Plaintiffs’ allegations, Defenals made the following misrepresentations
during the Class Period regarding ttmerger, or failed to discloseaterial facts necessary to
make the following statements about the merger not misleading:

e In an August 14, 2007, press release:e“®iticipate completing the transaction
during the third or fourth quaat of this calendar year.Id. { 70.
e In Harman’s August 29, 2007, Form 10-KWe presently anticipate that the
merger will be completed in the fdhrquarter of calendar year 2007d. § 78.
e In a September 21, 2007, press reledbtrman disagrees that a material
adverse change has occurred or thaa# breached the merger agreemeld.”
187.
According to Plaintiffs’ allegations, these sta&ats were materially false or misleading when
made because Defendants knew—nbut failed to disclose—that Harman had breached the CapEx
Covenant and MAC Clause, giving the PurchgsCompanies an opportunity to terminate the
Merger AgreementSeeid. 11 71, 79, 96.
B. MyGIG Radio

Plaintiffs also allege that Bendants violated securities lawsissuing statements about
Harman’s “MyGIG radio” product—an infotainmesystem made to be installed in personal
vehicles. In 2005, prior to th@lass Period, Dr. Sidney Harmarrganally negotiated a contract
between Harman and automotive corporatiomierChrysler (“Chrysler”), whereby Harman
would manufacture MyGIG radios for ind&lon in many Chrysler vehiclesSeeConsol. Class
Action Compl. 1 36, ECF No. 20. However, Plaintdfege that, despite g touted as a state-
of-the-art infotainment system, the MyGIG radio was “problenfedim a profitability

standpoint” and was “plagued witarious technical and cosmeissues,” which led to a one-



year delay in producing the radios and Hamnrs inability to fufill production needs.Seed.

19 39, 41. Chrysler subsequently @éased its order for the radioSeead. I 42. This reduced
the need for parts required to make the radioghwln turn, decreasedémumber of parts that
Harman ordered, causing the paupiers to raise their priceSeed. Further, the contract
with Chrysler failed to include costs for intaggd circuits—very expensive electronic devices
that were essential to efating the MyGIG radioSeed.  47. This omission left the contract
underbid and generatedskes for the companyseead. I 13. The combination of these factors
meant that Harman would lose $164 on each@®200,000 radios that it had committed to sell
to Chrysler, for a total annual loss of $3&lion from MyGIG production and saleSeed.

11 43—-44. Plaintiffs claim that this scenario alaased Harman'’s relationship with Chrysler to
“deteriorate[] beyond repair.td. § 13.

According to Plaintiffs’ allegations, Defenals made the following misrepresentations
during the Class Period regarditng MyGIG radios, or failetb disclose material facts
necessary to make the follong statements about the K8YG radios not misleading:

e In Harman’'s May 10, 2007, Form 10-K: ‘@&\anticipate that DaimlerChrysler,
Toyota/Lexus, Audi/VW, and BMW will continue to account for a significant
portion of our net salesd accounts receivable for the foreseeable futuia.”

1 66.

e On Harman’s August 14, 2007, earnings askeconference call: “Our dominance
in the automotive space was solidified throtigd past year . . . . With earlier
awards to us from PSA, Audi and Chesslwe established oleadership in the
mid-range and entry levels, with last yeanajor awards from BMW, we erased

any remaining questions.fd. § 74.



e On Harman’s September 27, 2007, earnimjsase conference call: “We expect
Automotive sales to increase approximatEde during the quarter, primarily due
to the ramp-up of an infotainment system program . Id.’f 100.

e Also on Harman's September 27, 2007, earnings release eoodetall: “[W]e
are bringing additional business on-stresnChrysler as we ramp up our
Missouri plant . . . .”ld.  101.

e In Harman’'s November 9, 2007, Form 10-Q: “New introductions of infotainment
systems including Chrysler's MyGIG infatenent systems in North America, the
roll-out of [other systems] were primyafactors contributingo higher sales.’ld.

1 105.
According to Plaintiffs’ allegations, these sta&ats were materially false or misleading when
made because Defendants knew—nbut failedigolose—that Harman'’s relationship with
Chrysler was strained due teethuality and delays in produciitg MyGIG radios, and that the
Chrysler contract required Harmangell MyGIG radios at a net los§eeid. 11 64, 69, 76, 86,
102, 106.
C. PNDs
In early 2006, Harman began selling persar@aigation devices (“PNDs”) in Europe
and sold 35,000 units between January and April of that y&=eConsol. Class Action Compl.
1 49, ECF No. 20. The company then launchedraamedel, expecting that it would double or
triple sales.Seeid. By October 2006, the fourthanth of FY2007, Harman had sold an
additional 95,000 unitsSeed.  50. Dr. Harman stated then that the company anticipated
selling well over 500,000 total units Europe during that fiscal yeaBeed. In January 2007,

Dr. Harman reported that almost 250,000 units heshisold in the previous six months, from



July through December of 200&eed. § 51. He stated that the company’s PND sales were
accelerating, and that Harman expected RHI@s to exceed 650,000 in Europe for FY2007.
Seed.

Plaintiffs contend, however, thefarman was in a “dire situation” regarding its PNDs.
Seead. 11 51-52. It was not selling PNDs in thembers that it had &oipated in 2006, and
thus many units were beirsgored in a warehous&eeid. I 53. This was partly because
Harman released five versions of theneaPND between March 2006 and July 2007, which
priced the units too high to compete witther PNDs and thereby slowed sal8ged. 1 54.

The company was therefore one yeée la releasing a saleable PNBeed. Further, in early
2007, Harman dropped the price of its PNDs suhsignand made a modification that rendered
obsolete the growing inverly in the warehouseSeeid. 1 53. Consequently, the company
missed projected PND sales by more than 200,000 units in FYZexd. 9 56. In June 2007,
Harman agreed to sell 100,000 PNDs to a custoramed Paragon at gusificant discount from
the prices that it had oiigally disclosed at the lggnning of the Class PeriodGeeid.

According to Plaintiffs’ allegations, Defenats made the following misrepresentations
during the Class Period regarding Harman’s PND$itad to disclose ntarial facts necessary
to make the following statements about the PNDs not misleading:

e On Harman’s April 26, 2007, earningde&se conference call: “The plan
forecasts total unit sales of 618,000 unitstharfiscal ‘07 year, and that plan is
proceeding.”ld. I 57.

e In Harman’'s May 10, 2007, Form 10-Q: “[S]ales of our aftermarket products

were higher due to thatroduction of Becker PNDs in Europeld. § 67.



Also in Harman’s May 10, 2007, Form 10-@tating that Harman intentionally
accumulated “higher inventory levels .to.support [Harman’s] newly developed
PND market in Europe.’ld. § 67.

In Harman'’s August 29, 2007, Form 10-KSales of aftermarket products,
particularly PNDs, were verstrong during fiscal 2007.1d. § 82.

On Harman'’s September 27, 2007, earnmefsase conference call: “We expect
Automotive sales to increase approximatEh$e during the quarter, primarily due
to ... higher PND sales in Europdd. § 100.

Also on Harman’s September 27, 2007, earnings release eoodéecall: “[W]e
are bringing additional business on-streamin the PND business, where we
continue the growth andckpansion of that business primarily in Europé&d’

1 101.

According to Plaintiffs’ allegations, these stagts were materially false or misleading when

made because Defendants knew—but failed tdatise—that Harman had a large inventory of

obsolete PNDs, and that Harman had no redderesis for its PNBales projectionsSeed.

19 64, 69, 86, 102, 106, 111.

D. Harman’s Overall Financial State

Plaintiffs also point to # following alleged misrepresentations about Harman’s overall

financial condition:

On Harman'’s April 26, 2007, earnings releasnference call: “We continue to
expect fiscal '08 Automotive OEM venues at $2.8 billion and EPS of

$5.25 ... .”SeeConsol. Class Action Compl. 57, ECF No. 20.



On Harman'’s August 14, 2007, earnings askeconference call: “Total Harman
International R&D spending was $94 million, or 10.3% of sales in the quarter.
That bulge was primarily generated by tted to process tlangineering for the
$14 billion backlog, of which a sigitant $1 billion-plus had been
unanticipated.”ld. § 73.

Also on Harman’s August 14, 2007, eiangs release conference call,

Dr. Harman’s statement that Harman'sdoge sheet was “strong” at fiscal year-
end. Id. 1 75.

Harman then-CEO Dinesh Paliwal’s stat@rto a reporter, which was quoted in
a September 25, 2007, article in iNall Street Journal “The fourth quarter of
fiscal 2007 and the first quarter ofda 2008 were affected by increased R&D
costs, primarily related to recenttamnotive platform awards . . . Id. | 97.

On Harman'’s September 27, 2007, earnimjsase conference call: “The
confluence of [ramping up Harman’'sw@lants and overseeing negotiation and
diligence related to the merger] in a si@-eight-month period generated what
might be called the perfect storm. Now that storm is over and we are again in full
command of our circumstances and our extraordinary futude y 98.

Also on Harman’s September 27, 2007, earnmne¢gase conference call: “For the
full year 2008, gross profit is expecteda® lower than anticipated in April

2007 . . .. due to higher material pricasd more than expected ramp-up costs

for the two new manufacturing plants in China and the UL&.Y 99.



According to Plaintiffs, these statements werecfalsmisleading because they failed to disclose
the company’s underlying problems relatedhte merger, MyGIG radios, and PNDs.
E. Procedural Background
Multiple putative class action complaints were filed, alleging securities fraud in
connection with the events deibed above. Pursuant to sea 21D(a)(3)(B) of the Securities
Exchange Act of 1934, as amended by the Private Securities Litigation Reform Act (“PSLRA”),

15 U.S.C. § 78u-4(a)(3)(B) (2012), the Court cdidsded the multiple actions and appointed as

%2 The complaint also identifies several allégrisrepresentations that Plaintiffs do not
even cite in their opposition brief, much less defefde Court will thus treat the claims arising
from these alleged misrepresentations as cattedabandoned for purposes of this motion.
Several statements Defendants discussed indpening motion, but Pldiiffs failed to address
in opposition. SeeConsol. Class Action Compl. 1 59 (“[Whelieve that we can rationalize,
generate efficiencies such as to permit usarove that percentage by approximately 100 basis
points over the next several yearsid);f 60 (“R&D is trending highethan we had anticipated
as we work to develop new technologiesl @aew programs. We expect fiscal 2007 R&D
expenses to approximate 10% of full-year salediscal 2008, we anticipate R&D will begin to
decrease as a pertage of sales.”)id. § 65 (reporting that netlss for the quarter were $882.8
million, an increase of 10 percent over the sper@od in 2006, and that for the nine months
ended March 31, 2007, net sales were $2.640 bibinrincrease of 11 percent over the same
period in 2006)id. 1 67 (stating that Harman intemially accumulated “higher inventory
levels . . . to support [Harman’s] nemdeveloped PND market in Europeit); 1 80 (“Our
infotainment systems are increasingly basedaatable software allowing us to efficiently
design systems for luxury, mid-ranged entry-level vehicles.”)d. 1 81 (“During fiscal 2007
we went into full production adur new manufacturing facility idvashington, Missouri. . . . We
anticipate our Washington, Missouri factory vaperate at full capacity during fiscal 2008i9;

1 93 (revising Harman’s previously repatt®recasted earnings $4.14 per sharelq. (stating
that R&D expenses would begin to degse as a percentage of net salds}; 104 (“Sales

growth was strong due to the ramp up of an infotent system for Chrysler and robust sales of
personal navigation devices in Europeid);{ 109 (revising down Harman'’s FY2008 earnings
guidance to between $3.00 and $3.10 per shamedl sAveral other alleged misrepresentations
were addressed by neither par§eed. § 86 (statements regarding “total operating income for
the Automotive division in fiscal 2007")l. 1 97 (“We expect substantial margin improvements
over the course of fiscal 2008 as werk through these costs . . . .itJ; T 105 (“We expect
earnings per share before transaction, legal astcuturing costs to meet or exceed the prior
fiscal year.”);id. § 109 (“The change in guidance was ppted primarily by a major shift in the
market for [PNDs]. In recent months this sedias experienced significant pricing pressure
which is affecting tk entire industry.”)id. (“Although, we are not happy with the higher than
planned R&D engineering and material costs ath@itional investment is necessary to deliver
the new platforms to our valued customers . . . .").

10



Lead Plaintiff the Arkansas Public Employees Retirement SysteeQrder, ECF No. 15, which
then filed a consolidated class action complaint against Hasea@onsol. Class Action
Compl., ECF No. 20. Plaintiffs also namedcefendants Dr. Sidney Harman, the founder of
Harman who served as Executive Chairman dBdard of Directors from the beginning of the
Class Period until December 17, 2007, and asnda’s CEO from January 1, 2007, until June
30, 2007; Dinesh Paliwal, Harman’s Presid€#QO, and Vice Chairman of the Board of
Directors from July 1, 2007, through the endhd Class Period; Kevin Brown, Harman’s
Executive Vice President and CFO throughout the Class Period; and Sandra Robinson, Harman’s
Chief Accounting Officer for a periogot specified in the complainGeeid. 11 23-25, 65.
Defendants move to dismiss the consolidatauplaint for failure to state a claim upon
which relief can be granted,quing that Plaintiffs have inaduately pleaded a material
misrepresentation or omissiagienter, and loss causatioBeeDefs.” Mot. Dismiss, ECF
No. 21. Following extensive briefing, the Cobheard oral argument ddefendants’ motion and
allowed the parties to bmit supplemental authorities to thew@t. The Court now turns to the

parties’ arguments and thpmicable legal standards.

[ll. LEGAL STANDARDS
A. Failure to State a Claim
The Federal Rules of Civil Procedure requirat a complaint contain “a short and plain
statement of the claim” in order to give thdatelant fair notice of the claim and the grounds
upon which it rests. Fed. R. Civ. P. 8(a)@)cordErickson v. Parduss51 U.S. 89, 93 (2007)
(per curiam). A motion to dismiss under RUb)(6) does not test a plaintiff’'s ultimate
likelihood of success on the meritsthar, it tests whether a plainttifis properly stated a claim.

SeeScheuer v. Rhode416 U.S. 232, 236 (1974). A court considering such a motion presumes

11



that the complaint’s factual allegations are tné construes them liberally in the plaintiff's
favor. See, e.gUnited States v. Philip Morris, Inc116 F. Supp. 2d 131, 135 (D.D.C. 2000). It
is not necessary for the plaintiff to plead all eberts of her prima facie case in the complaint.
SeeSwierkiewicz v. Sorema N,A34 U.S. 506, 511-14 (200Bryant v. Pepcp730 F. Supp.
2d 25, 28-29 (D.D.C. 2010).

Nevertheless, “[t]Jo survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thag plausible on its face.”Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). This means that a plaintiff's factual gd&dons “must be enough taise a right to relief
above the speculative level, on gmsumption that all the allegat®in the complaint are true
(even if doubtful in fact).”Bell Atl. Corp. v. Twomb|\550 U.S. 544, 555-56 (2007) (citations
omitted). “Threadbare recitals of the eletsenf a cause of action, supported by mere
conclusory statements,” are therefore insugft to withstand a motion to dismisigjbal, 556
U.S. at 678 A court need not accept a pltifis legal conclusions as truseeid., nor must a
court presume the veracity of the legal condusithat are couched ftual allegationsSee
Twombly 550 U.S. at 555.

B. Fraud and the PSLRA

Because a claim under section 10(b) and 10le-5 involves fraud, Federal Rule of Civil
Procedure 9(b) requiresditiffs to plead with particularitthe circumstances constituting fraud.
Seeln re XM Satellite Radio Holdings Sec. Litig79 F. Supp. 2d 165, 175 (D.D.C. 2007). The
complaint must therefore “state the time, place eontent of the false misrepresentations, the

fact misrepresented and what was retainegivaan up as a consequence of the frautbival v.

12



MCI Commc’ns Corp.16 F.3d 1271, 1278 (D.C. Cir. 1994) (quotligited States ex rel.
Joseph v. Canngi®42 F.2d 1373, 1385 (D.C. Cir. 1981)).

The heightened pleading requirements ofRB&RA further require that the complaint
must specify each misleading statement or omission and explain why it was mislezekng.
Tellabs, Inc. v. Makor Issues & Rights, L6851 U.S. 308, 321 (2007) re XM, 479 F. Supp.
2d at 175. “Thus, while the Federal Rules gdhegadlow a court, in ruling on a motion to
dismiss under Rule 12(b)(G@}p take into accourany set of facts that could be provamhsistent
with the allegations ahe complaint, even though su@cts have not been alleged in the
complaint, the PSLRA modifies ths&heme (1) by requiring a plaintt§ plead factgo state a
claim and (2) by authorizing the court to assume that the plaintiff has indeedaditatettie
facts upon which he bases his allegatioa afisrepresentation or omissioriTeachers’ Ret. Sys.
of La. v. Hunter477 F.3d 162, 172 (4th Cir. 2007) (ogi 15 U.S.C. § 78u-4(b)(1) (2006));
accordin re XM, 479 F. Supp. 2d at 175. And while in most contexts a court reviewing a Rule
12(b)(6) motion is limited to cordering only the facts in the complaint, the PSLRA mandates
that “the court shall consider any statemetsiccin the complaint and any cautionary statement
accompanying [a] forward-looking statement, whach not subject to material dispute, cited by
the defendant.” 15 U.S.C. § 78u-5(e) (2012).

The PSLRA also heightened the requiretrfenpleading the element of scienter,
requiring that a plaintiff “state ih particularity factsyiving rise to a sting inference that the
defendant acted with threquired state of mind.Tellabs 511 U.S. at 308 (quoting 15 U.S.C.

§ 78u-4(b)(2) (2006)). The required state of mind for sciesitam intent to deceive,
manipulate, or defaudit., or alternatively, as the D.Circuit has held, recklessnessg

Kowal, 16 F.3d at 1276. Thus, in this jurisdiction, ami#i must plead factghat give rise to a

13



strong inference that the defendants either knghyiar recklessly made a false or misleading
statement of material fact. Recklessnesserrte 10b-5 context defined as an “extreme
departure from the standards of ordinary carewhich presents a dger of misleading buyers

or sellers that is either knowvta the defendant or is so obvious that the actor must have been
aware of it.” Rockies Fund, Inc. v. S.E,@28 F.3d 1088, 1093 (D.C. Cir. 2005) (quotthé.C.

v. Steadmaro67 F.2d 636, 641-42 (D.C. Cir. 1992)). A securities fraud complaint will survive
a motion to dismiss “only if aeasonable person would deem tHerence of scienter cogent and
at least as compelling as any opposing infeeezne could draw from the facts alleged.”

Tellabs 551 U.S. at 324.

IV. SECURITIES FRAUD

Plaintiffs bring their principleclaim pursuant to section 1Q(bf the Securities Exchange
Act of 1934, 15 U.S.C. 8§ 78j(b) (2012), and ruizb-5 promulgated theunder by the Securities
and Exchange Commission, 17 C.F.R. § 240.10b-5 (20I@)prevail on a claim under section
10(b) and rule 10b-5, a plaintiffiust prove (1) a material mépresentation or omission by the
defendant; (2) scienter; (3) a connection betwbermisrepresentain or omission and the
purchase or sale of a security; (4) reliance upon the misregserdr omission; (5) economic
loss; and (6) loss causationSeeStoneridge Inv. Partners, LLC v. Scientific—Atlanta, ,|6&2
U.S. 148, 157 (2008) (citinpura Pharms., Inc. v. Broud®44 U.S. 336, 341-42 (2005));
accordMatrixx Initiatives, Inc. v. Siracusand31 S.Ct. 1309, 1317 (2011y;re Baan Co. Sec.
Litig., 103 F. Supp. 2d 1, 11 (D.D.C. 2000) (citinge Newbridge Networks Sec. Litig67 F.
Supp. 275, 281 (D.D.C. 1991)). Here, the partiegulesthe sufficiency dPlaintiffs’ pleading

as to just three of these elements: matemiatepresentation or assion, including whether

14



certain alleged misrepresentations are inachtenander the PSLRA'’s “safharbor”; scienter;
and loss causation.
A. Material Misrepresentation or Omission

As characterized in the parties’ briefinge talleged fraudulent statements each fall into
one of three categories. The fiset of statements is comprisafd‘forward-looking” statements,
such as financial projections and forecasts. Bisrallege that these statements are actionable
because they lacked a reasonable basis wiaele, and because Defendants failed to provide
adequate warning that the projections might not come to fruiSeeLead Pl.’s Mem. Opp’'n
Mot. Dismiss 13-19, ECF No. 26. A second sedtatements is made up of expressions of
opinion, which Plaintiffs allegare actionable because they kadla reasonable basis when
issued. Seed. at 20—-22. Third, Plaintiffs identify a festatements of historical fact. They
assert that these statements are actionable because Defendants omitted certain details that render
the affirmative statements misleadingeeid. at 11-13. Because each type of statement is
governed by a different legal standard, the €aill approach the catpries one at a time.

1. Forward-Looking Statements

Without a doubt, the parties’ primarygl@ dispute relates to those alleged
misrepresentations that dferward-looking” in nature.In enacting the PSLRA, Congress
created a “safe harbor” for certaiypes of forward-looking stateamts, shielding securities fraud
defendants from liability with respect to such statements to the extent that:

(A) the forward-looking statement is—

(i) identified as a forward-looking statement, and is accompanied
by meaningful cautionary statemeidentifying important factors
that could cause actual results ttietimaterially from those in the
forward-looking statement; or

(if) immaterial; or

15



(B) the plaintiff fails to prove that the forward-looking statement—

(i) if made by a natural persowas made with actual knowledge
by that person that the statemwsais false or misleading; or

(ii) if made by a business entity; was—

() made by or with the approval of an executive
officer of that entity; and

(1) made or approved by such officer with actual
knowledge by that officer that the statement was
false or misleading.

15 U.S.C. § 78u-5(c)(1) (2012)As defined by the statute, “forward-looking statements”
include, among other things, prdjens of revenues, expendituresd income; statements of
management’s plans and objectives for futyerations; statement$ future economic
performance; and the assumptions undegyiny of these types of statemerfige generallid.
8 78u-5(i)(1).

The parties, however, are not in disputécawhether any padular statement is
“forward-looking” as defined by the PSLRARather, they dispute whether Defendants’
forward-looking statements meet the condititorsprotection of the subsection (A)(i) safe
harbor. To qualify for protectionnder this safe harbor, a foavd-looking statement must be
(1) “identified as a forward-looking statemerdyid (2) “accompanied byeaningful cautionary
statements identifying important factors that docduse actual resultsddfer materially from
those in the forward-looking statement . . Id: 8 78u-5(c)(1)(A)(i). Rdintiffs argue that

Defendants’ forward-looking s&ents do not trigger the sdfarbor because Defendants had

% In certain contexts, or when made by certssuers, forward-looking statements are not
eligible for protection even the above conditions for the sdfarbor are otherwise megeel5
U.S.C. § 78u-5(b). Howevemp party contends that theseckssions apply in this case.

* Plaintiffs do allege that many of the statements werédeatifiedas forward-looking
when made.SeeConsol. Class Action Compl. {1 171, ECF No. 20. However, they did not move
forward with this theory in thebriefing on the motion to dismiss.
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actual knowledge that the statements were fafgl misleading when made, and because the
accompanying cautionary language was vague and boilerdagbtead Pl.’'s Mem. Opp’n Mot.
Dismiss 14-19, ECF No. 26. It is Defendantssigon that an issuer’s state of mind is
irrelevant, and that the cautionary languages sufficiently spetic and meaningful.SeeDefs.’
Reply Mem. Supp. Mot. Dismiss 3-8, ECF No. 27.
a. State of Mind

The parties first dispute whether the issuei$esof mind is relevant to the application of
the subsection (A)(i) safe harbor. The D.C. dirbas not yet weighed in on this thorny issue.
Plaintiffs argue that a forward-lookingagément accompanied by meaningful cautionary
language is not protected by théesharbor if the issuer had aal knowledge that the statement
was false or misleading at the time he made the statei8estead Pl.’s Mem. Opp’n Mot.
Dismiss 14-17. Defendants argbat the issuer’s state ofind is wholly irrelevant.SeeDefs.’
Reply Mem. Supp. Mot. Dismiss 5-8.

As Plaintiffs acknowleded at oral argumenseeMot. Hr'g Tr. 42:10-43:18, Sept. 11,
2012, ECF No. 46, both the statutory text and lagig history are on Defendants’ side. While
the PSLRA does provide a safe harbor wheremiiff fails to prove that the issuer of a
forward-looking statement had actual knowledgs the statement was false or misleading when
made seel5 U.S.C. 8§ 78u-5(c)(1)(B), this provision constitutesgparatesafe harbor under the
statute. The different provais of the safe harbor argpaeated by the conjunction “or,”
signifying a disjunctive testSeeln re XM Satellite Holdings Sec. Litjgi79 F. Supp. 2d 165,
186 n.14 (D.D.C. 2007). Thus, a forward-looking staenaoes not give rige liability if it is
accompanied by meaningful cautionary languagel5 U.S.C. 8§ 78u-5(c)(1)(A)(ipr it is

immaterial,seeid. 8 78u-5(c)(1)(A)(ii),or the plaintiff fails to prove (or plead) that the issuer
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had actual knowledge thtite statement was false or misleading when msekeqd.

8 78u-5(c)(1)(B). Indeed, every circuit courtioectly consider the issue has held that the
statutory text establisea disjunctive testSee, e.gSlayton v. Am. Express C604 F.3d 758,
766 (2d Cir. 2010) (“The satearbor is written in ta disjunctive; that is, defendant is not liable
if the forward-looking statement is identified and accompanied by meaningful cautionary
languageor is immaterialor the plaintiff fails to prove that was made with actual knowledge
that it was false or misleading.$outhland Sec. Corp. v. 8gire Ins. Solutions Inc365 F.3d
353, 371 (5th Cir. 2004) (“Thsafe harbor has twoadependenprongs: one focusing on the
defendant’s cautionary statements and the atheéhe defendant’s state of mind.” (emphasis
added))? Helwig v. Vencor, In¢.251 F.3d 540, 554-55 & n.2 (6th Cir. 2003) (setting forth a
“formulation [that] is drawn from the statuy text, which is written in the negative
disjunctive”),abrogated on other grounds Bgllabs, Inc. v. Makor Issues & Rights, L6851
U.S. 308 (2007)in re Cutera Sec. Litig610 F.3d 1103, 1112 (9th Cir. 2010) (“The difficulty
with [a conjunctive reading] is thétignores the plain language thie statute, which is written in
the disjunctive as to each subpartEgjward J. Goodman Life Incomeust v. Jabil Circuit,

Inc., 594 F.3d 783, 795 (11th Cir. 2010) (“The statffers several ways for a defendant to

avoid liability, all written in the disjunctive.”)As the Ninth Circuit nadd, the presence of an

® Curiously, the Fifth Circuit leonce suggested that the dadiebor is conjunctive. In
Lormand v. US Unwired, Inc565 F.3d 228 (5th Cir. 2009), the costated that “[e]ven if the
plaintiff had failed to plead actual knowledgeg gafe harbor provisiastill would not apply
here, because the alleged misrepresentaéicnaot accompanied by ‘meaningful cautionary
language.” Id. at 244. This statement appears to be in conflict 8aththland which the court
cited several times without ostarning or criticizing it. Seed. at 243—-45, 250 n.14. In any
event, the Fifth Circuit’s statementliormandis not vital to its conclsion, as the plaintiff there
adequately pleaded actual knowledgel the defendant’s cautionary statements were
insufficiently meaningful.Seed. at 244-48. Thus, the safarbor would have been
inapplicable under either a disjunctive or conjfirecreading. The Couwill therefore treat the
statement in.ormandas dicta and the holding 8outhlandas current Fifth Circuit law on this
point.
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“immateriality” safe harborseel5 U.S.C. § 78u-5(c)(1)(A)(ii), aronstrates that the statute can
only be read in the disjuncev—"[i]t would be anomlous indeed if a false but immaterial
statement would fall outside of the safe haylboit that is the re#iuof [a conjunctive]
construction.” In re Cuterg 610 F.3d at 1113. This readingtbé statute comports with the
legislative history, which deribes the provision as tafurcatedsafe harbor that permits greater
flexibility to those who may avail themselvesafe harbor protéion.” H.R. Rep. No.
104-369, at 43 (1995) (Conf. B¢ (emphasis addedgprinted in1995 U.S.C.C.A.N. 730, 742.
Despite their agreement that the safe haidbdrsjunctive, however, the circuits are split
as to whether there is room to considerigiseier’s state of minth determining whether
cautionary language is sufficiently “meaningfufider the subsection (A)(i) safe harbor. The
Sixth, Ninth, and Eleventh Circuits have all h#idt the issuer’s state ofind is irrelevant to
whether his cautionary language is meaning&geMiller v. Champion Enters., Inc346 F.3d
660, 678 (6th Cir. 2003) (“[S]ince we concludattkhe statements . . . were accompanied by
meaningful cautionary language, the statementsubject to the safe Hawr provisions of the
PSLRA and are therefore not actable. No investigation afefendant’s state of mind is
required.”);In re Cutera 610 F.3d at 1112 (“Under subsection)(fA . . . if a forward-looking
statement is identified as such and accomplioyemeaningful cautionary statements, then the
state of mind of the individuahaking the statement is irrelevant, and the statement is not
actionable regardless of the pldfi'es showing of scienter.”)Harris v. lvax Corp. 182 F.3d 799,
803 (11th Cir. 1999) (“[W]e need not in this casger the thicket of the PSLRA'’s new pleading

requirements for scienter; if a statemerdgdsompanied by ‘meaningful cautionary language,’
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the defendant’s state of mind is irrelevant.”The Seventh Circuit has held that meaningful
cautionary language must, at a minimum, discttse major risks [the issuer] objectively faced”
at the time of its forward-looking statemei@eeAsher v. Baxter Int'l In¢.377 F.3d 727, 734

(7th Cir. 2004) (“This raises the possibility..that Baxter omitted important variables from the
cautionary language and so made projections iemntain than its internastimates at the time
warranted. Thus this complaint could notdiemissed under the safe harbor, though we cannot
exclude the possibility that if tgr discovery Baxter establisheatlhe cautions did reveal what
were,ex ante the major risks, the safe harbor may garry the day.”). As the Second Circuit
has noted, such a rule may “require[] an inqumtp what the defendants knew because in order
to determine what risks the defendants faced, [a]oowst ask of what risks they were aware.”
Slayton 604 F.3d at 771. The D.C. Circuit has yet considered the question, but the Court
notes that other judges sitting in this ddthave reached conflicting conclusiorGompare
Freeland v. Iridium World Commc’ns, L{d45 F. Supp. 2d 59, 72 (D.D.C. 2008) (Laughrey, J.,
visiting) (“In this case, the Court does iaieve that the [subséah (A)(i)] safe-harbor

provision necessarily protects statementsueat knowingly false at the time they were

made.”),with In re XM, 479 F. Supp. 2d at 186 n.14 (Huvelle,(J§]Jourts have held that once

® As noted above, the Fifth Circuit has alstdiaat the PSLRA safe harbor bifurcates
consideration of state of miricbm evaluation of meaningfalutionary language, but the court
may have since retreated from that holdiggesupranote 5 (comparing theormandand
Southlandcases).

Defendants, citinglayton v. Am. Express C604 F.3d 758 (2d Cir. 2010), assert that
the Second Circuit has joined those thate found state of mind irrelevareeDefs.” Notice
Suppl. Auth. 2, ECF No. 53. But the court did gotquite so far. Although it did find that the
safe harbor is disjunctivegeSlayton 604 F.3d at 766, it expressly refrained from deciding
whether cautionary language can be “meanitigf the speaker knows the forward-looking
statement to be false or misleading when maeéed. at 772 (“May an issuer be protected by
the meaningful cautionary language prong efshfe harbor even where his cautionary
statement omitted a major risk that he knew abotiteatime he made the statement? In this
case, however, we need not decide that thorny issue because we conclude that at any rate the
cautionary statement the defendapoint to here was vague.”).
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the first clause of the provision is satisfilte defendants’ state of mind is not relevant.”
(internal quotation marks omitted)).

In determining how to apply the relevantbsection, the Court notes as a preliminary
matter that the statutory text makeo explicit reference to the cashsration of an issuer’s state
of mind. Seel5 U.S.C. 8§ 78u-5(c)(1)(A)(i). The legasive history, however, does. When the
final bill was reported by a joicommittee of Congress, the framedvised that “[t]he use of
the words ‘meaningful’ and ‘important factorseantended to provide a standard for the types
of cautionary statements upon which a court magre/appropriate, decide a motion to dismiss,
without examining the staté# mind of the defendantH.R. Rep. No. 104-369, at 44, 1995
U.S.C.C.A.N. at 743 (emphasiscadl). The framers then emphasized: “The first prong of the
safe harbor requires courts to exanomdy the cautionary statement accompanying the forward-
looking statement. Courshould notexamine the state of mind of the person making the
statement.”ld. (emphases added).

This reading not only comports with the tertldegislative history ofhe safe harbor, but
also adheres to the PSLRA's instructions for keeg motions to dismiss. The statute mandates
that, “[o]n any motion to dismiss based upon ghé harbor], the court shall consider any
statement cited in the complaint and anyticenary statement accompanying the forward-
looking statement, which are not subject to matelispute, cited by théefendant.” 15 U.S.C.

§ 78u-5(e). In order to bleia defendant from invoking the subsection (B) safe harbor, a
plaintiff mustalwaysplead—and later prove—that a defentiaforward-looking statements
were made with actual knowledge thia¢y were false or misleadin&eeid. § 78u-5(c)(1)(B).
Thus, as the Eleventh Circuitdiabserved, if a defendant’s actual knowledge renders cautionary

language meaningless as a matter of law, a defemaarnt never be able to avail himself of the
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subsection (A)(i) safe harbor the pleadings stage, and courts would never have occasion to
apply the section 78u-5(e) mandate that carotssider cautionary language in ruling upon a
motion to dismiss.SeeEdward J. Goodman Life Incom&94 F.3d at 796 (“[N]ot only must a
plaintiff prove actual knowledge of falsity wh contesting forwardabking statements, but
under the shareholders’ rationdby so pleading the plaintiffrecludes the defendant from
utilizing the safe harbor at thdeadings stage entirelyn light of Congres’s specific provision
for courts to evaluate disputes over forward-logkstatements at thegaldings stage, we cannot
reach the conclusion that a properly formethptaint prohibits us from doing so.” (citation
omitted)). “Absent a statutory text or structure that requires [a court] to depart from normal rules
of construction, [a court] shoultbt construe the statute imanner that . . . would render a
statutory term superfluous.Dole Food Co. v. Patrickseb38 U.S. 468, 476—77 (2003) (citing
United States v. Nordic Village, In&03 U.S. 30, 36 (1992), aitertens v. Hewitt Asso¢$08
U.S. 248, 258 (1993)). The text, legislativetbry, and canons ofattitory interpretation
therefore lead the Court to the same conclupidrforward by Defendants and a majority of the
circuit courts that have ruled on the issue: iBsaer’s state of mind isrelevant as to the
subsection (A)(i) safe harbor.

The Court notes that this interpretation@msistent with the manner in which cautionary
language was considered even before the PStde into effect. ]nder the ‘bespeaks
caution’ doctrine—the judially-created counterpart of tliRSLRA’s safe harbor provisions—
‘when forecasts, opinions, or projections in a disclosure statement are accompanied by
meaningful warnings and cautionary langudbe,forward-looking statements may not be
misleading. The substantial dissure of specific risks maymder alleged misrepresentations

concerning soft informatiormmaterialand thus nonactionable as securities frauth’te XM,
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479 F. Supp. 2d at 177-78 (emphasis added) (qudtnden v. Raffensperger, Hughes & Co.

65 F.3d 1392, 1404 (7th Cir. 19958ge alsdH.R. Rep. No. 104-369, 48, 1995 U.S.C.C.A.N.

at 742 (“The [PSLRA] safe harbor . is based on aspects of SEC Rule 175 and the judicial [sic]
created ‘bespeaks cautiatoctrine.”). As with cautionary language under the bespeaks caution
doctrine, the subsection (A)(i) safe harbor hasrblinked not to scientdout to materiality—a
separate element of the securitiesiff@ause of action, and one governed bythjective

standard of a reasonable invest8eel SC Indus., Inc. v. Northway, Ind26 U.S. 438, 445
(1976) (“The question of matens|, it is universally agreed, @n objective one, involving the
significance of an omitted or misrepresented fact to a reasonable inve&dwgrd J.

Goodman Life Incomé&94 F.3d at 796 (noting thatketlhhespeaks caution doctrine is the
“equivalent” of the subsection §8) safe harbor and that, unddat doctrine, “a forward-

looking statement is rendered immateriahanatter of law when accompanied by meaningful
cautionary language”). Because the subsection (8g{9 harbor is linked to the materiality of a
forward-looking statement, consideration of theuer’s state of mind would blur the materiality
and scienter elements. But “[t]he anti-fraurdvisions of the secuies laws are plainly
disinterested with immaterial statements ymatter the state of mind of the speakeedward J.
Goodman Life Incomé&94 F.3d at 796 (citinBasic Inc. v. Levinsqr85 U.S. 224, 231 (1988)).
And although some courts have considered thte stf mind of the speakar evaluating whether
cautionary language is sufficient to shieldedendant under the judicially created bespeaks
caution doctrineseeln re Prudential Sec. Inc. Ltd. P’ships Litji®30 F. Supp. 68, 72 (S.D.N.Y.
1996) (“The doctrine of bespeaks caution presido protection to someone who warns his
hiking companion to walk slowly because thergimibe a ditch ahead when he knows with near

certainty that the Grand Canyondiene foot away.”), the Courbncludes for the reasons noted
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above that the text, legislatifestory, and logical structure tfie PSLRA safe harbor do not
afford courts that same flexibility. Because thie $arbor is linked to ntariality, the Court will
evaluate Defendants’ cautionarymtpiage based on its sufficienagd materiality to a reasonable
investor without considarg Defendants’ state of mind.

b. Application of the Subsection (A)(i) Safe Harbor

The Court next considers whether the statémanissue were identified as forward-
looking and accompanied by meaningful cautionary langu8gel5 U.S.C.

8 78u-5(c)(1)(A)(i). To determawhether a statement is gdately identified as forward-
looking, courts look to the facts andatimstances of the language us&eeSlayton 604 F.3d
at 769. Courts also adhere to “the commamsseroposition that words such as ‘expect’
identify forward-looking statementsId. (citing Harris, 182 F.3d at 804—06).

If a statement is identified as forwdalooking, it must also be accompanied by
meaningful cautionary language in order to ¥athin the subsection (A)(i) safe harbor. “To
suffice, the cautionary statements must betamtise and tailored to the specific future
projections, estimates or opiniomsthe [publications] which the plaintiffs challengdri re
Donald J. Trump Casino Sec. Litig F.3d 357, 371-72 (3d Cir. 1993gcordIn re XM, 479 F.
Supp. 2d at 185 (applying the standard set forth iTthmpcase to the PSLRA safe harbor).
“[A] vague or blanket (bilerplate) disclaimer which merely warns the reader that the investment
has risks will ordinarily be inadgate to prevent misinformationlh re Trump 7 F.3d at 371.
The safe harbor “does nequire a listing oéll factors” that may present a risk, nor “must the
cautionary language explicitly menti¢ime factor that ultimately belies a forward-looking
statement . . . ’Harris, 182 F.3d at 807. Rather, “when ameéstor has been warned of rigks

a significance similar téhat actually realizedshe is sufficiently on notice of the danger of the
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investment to make an intelligent decision abbatcording to her own pferences for risk and
reward.” Id. (emphasis added).

The forward-looking statements at issue amgaoed in five different publications. In
order to consider the statements in tialircontext, with their accompanying cautionary

language, the Court will proceed to analjfze statements one publication at a time.

i. April 26, 2007, Conference Call

Plaintiffs allege that there were two falsemisleading forward-looking statements in
Dr. Harman’s prepared remarks during thenpany’s April 26, 2007, conference call. First,
Plaintiffs point to Dr. Harman’s statement that Harman “continue[s] to expect fiscal ‘08
automotive OEM revenues at $2.8 billion and EPS of $5.25, subject to the probability that
[Harman] will not be able to absorb the $46 millemgineering bulge . . ..” Will Decl. Ex. 8 at
3, ECF No. 21-11. Second, they point to his dssethat the company’s PND plan “forecasts
total unit sales of 618,000 units for the fis€al year, and that plan is proceedindd. at 7.

Dr. Harman'’s use of the words “expect” and Hoast” sufficiently identify the statements as
forward-looking, as these words inhettgntply a reference to the future.

According to Plaintiffs’ allegations, theasément about Harman’s Automotive revenues
and projected earnings per share was falseisgleading because Harman’s Automotive sales
and margins “were being adversely affedtefiscal 2007 by much more than bulging R&D
expenses,” and because the projection had “asoreble basis” at the time. Consol. Class

Action Compl. 1 62, ECF No. 20 They allege that the projected PND sales were false or

" The latter allegation relates not to the gélé falsity of Dr. Harman’s statement or any
undisclosed risk, but rather tioe state of mind with whicBbefendants operated when making
the projections at issue. Becassate of mind is irrelevant f@urposes of the subsection (A)(i)
safe harborseesupraPart IV.A.3.a, the Court will natveigh any cautionary language against
Plaintiffs’ allegation that Defendants hat reasonable basis” for the projections.
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misleading because Harman released five medifersions of the same PND over a 16-month
period, one of its modifications rendered th@eplgeneration PNDs obsté, and the company
had a large inventory of obsolete PNDs thatad to sell ah material lossSeeid. 1 64. To
determine whether the safe harbor appties,Court must assess whether the cautionary
language “warned of risks of a significance simitd those alleged in the complaint to have
actually materializedHarris, 182 F.3d at 807.

At the beginning of the call, the moderataarned listeners that the call would include
forward-looking statements that are subject Buagtions and risks, directing participants “to
review the reports filed by Harman Internatibwéh the Securities and Exchange Commission
regarding these risks and uncertainties.” Will D&dl. 8 at 1. In its then-most recent annual
report, Harman included several pages ofldiseers detailing risks upon which its forward-
looking statements are baseseeWill Decl. Ex. 26 at 8-12, ECFd 21-30. In relevant part,
Harman’s Form 10-K warned that “DaimlerChlgr and BMW are not obligated to any long-
term purchases of [Harman] products”]f{[Harman] fail[s] to introduce new products,
misinterpret consumer preferena@dail[s] to respond to changén the marketplace, consumer
demand for [its] products could decrease an{lijtand image could suffer”; “the audio and
video product markets that [Harman] serve[s] are fragmented, highly competitive, rapidly
changing and characterized by intense price catigreét Harman “may be unable to detect and
correct defects in some of [its] products befatieship[s] them”; and “[d]elays or defects in new
product introduction may result in loss of sate delays in marketplace acceptande.’at 9—

10. There is a special paragraph dedicatéong-term supply agreements for infotainment
systems, which notes in parath‘cost overruns or difficulteexperienced during development

could cause losses on these contradi.’at 19. During the conferea call itself, Dr. Harman
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also disclosed that “PND inventes in Europe had grown substaifiy[,]” that “the European

PND market ha[d] become extremely competitive[,]” and that the company had to “work]]
extraordinarily hard to increase sales and to maintain adequate margins in that environment.”
Will Decl. Ex. 8 at 7see alsad. at 14 (acknowledging “pricing pressure” in the European PND
market).

The Court finds that Defendants’ cautiont&amguage is sufficient to neutralize the
challenged forward-looking statemen®laintiffs allege that Haram’s projections for its fiscal
year 2008 Automotive revenues and earnings per shidogsct to its ability to absorb an R&D
bulge, were false or misleading because Harsnantomotive sales and margins “were being
adversely affected in fiscal 2007 by muabre than bulging R&D expenses” including
“growing material losses and dethg operating margins.” Coak Class Action Compl. Y 62.
But Harman did warn that its projections wetibject to certain sks, including “changing
consumer demands|,]” the “fragmented, highly competitive, rapidly changing” market in which
Harman operates, and its ability to timely itignand correct product detts. Will Decl. Ex. 26
at 9-10. To the extent that Ritffs’ allegation relates to Eged losses on the MyGIG Radio,
Harman’s 10-K expressly warns that cost ouesrand material losses could occur under its
long-term supply agreements for infotainment systeGesid. at 19.

Defendants also provided sufficient cantioy language to balance Dr. Harman’s
statement that the company projected total RiKDsales of 618,000 for the fiscal 2007 year.
Dr. Harman noted in his prepared remarks thatPND market in Europe was “extremely
competitive” and that the company had to work “extraordinarily hard” to increase sales and

maintain margins. Will Decl. Ex. 8 at 7. These not merely statements about general market
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risks, but are specific to the EuropeadtiPmarket of which Riintiffs complain® A reasonable
investor would know that “extreme” price pressure could substantially affect sales, margins, or
both. And to the extent that Harman’s eaipd PND sales of 618,000itsnby fiscal year-end
might have seemed overly optimistic in lighttbé fact that it had only sold 300,000 units in the
first nine months of that fiscal year, thegorsales figures were stilosed during the call,

allowing investors to evaluate for themselwdgether Harman’s projaon of 318,000 unit sales

in the fourth quarter was realistiSeed. at 17. Indeed, one paipant on theearnings call

even openly expressed skepticism that tlogepted sales figure would materializ8eeid. (“So
300,000 [in the first three quarters], and yod gtihk you can do over 600,000 for the fiscal
year?”). Thus, both alleged misrepresentaifrom the April 26, 2007, conference call fall

within the safe harbor.

ii. May 10, 2007, Form 10-Q

In its May 10, 2007, Form 10-Q, Harmeeported that it “anticipate[d] that
DaimlerChrysler, Toyota/Lexus, Audi/VW and BMwill continue to account for a significant
portion of [its] net sales and accosiméceivable for the foreseeable future.” Will Decl. Ex. 22 at
17, ECF No. 21-26. Harman'’s use of the worditapate” and explicit rierences to sales for
the “foreseeable future” clearlyadtify the statement as forwatooking, and the parties do not

appear to dispute this fact.

8 Dr. Harman also disclosed that tt@mpany had amassed a PND inventory of
approximately $50 million, which it expecteddecrease to a “very normal level” of
approximately $15 million within three month®Vill Decl. Ex. 8 at 7.But the Court further
notes that, because the accused misrepresentaiads only with unit safe it is unclear that
failure to disclose the company’s large inagitof PNDs would have rendered the statement
false or misleading.
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Plaintiffs allege that the statement is &g misleading because, in reality, the MyGIG
radios Harman was selling to Chrysler had tecil and aesthetic pradhs, Harman was unable
to produce the radios in a timely fashion, tasfluence of problems was causing Harman’s
relationship with Chrysler to deteriorateybed repair, and Harmamas selling the MyGIG
radios at a net lossSeeConsol. Class Action Compl. § 6Fhe front of the document includes a
long disclaimer stating that tmeport contains forward-lookingagements, which are subject to
various risks.SeeWill Decl. Ex. 22 at 3—4see alsad. at 18-19 (identifying risks specific to the
proposed merger). The identified risks includerktan’s “ability to satisfy contract performance
criteria, including technical specifications ashae dates;” and Harman'’s “ability to design and
manufacture [its] products pradibly under [its] long-term contcgual commitments . . . .1d. at
3—4. In the text immediately following the allegatsrepresentation, Harman disclosed: “These
automotive customers are not obligated to angiterm purchase of our products. The loss of
sales to DaimlerChrysler, Toyota/Lexus, AM¥W or BMW would have a material adverse
effect on our total consolidated net salearnings and financial positionld. at 17.

With respect to the alleged delays andhtecal problems with the MyGIG radio, Harman
provided sufficient cautionary language. Thport specifically warns that projections are
subject to Harman'’s “ability to satisfy coatt performance criteria, including technical
specifications and due dates . . Id: at 3. Similarly, the risk thahe relationship with Chrysler
may not continue was disclosed in gentence immediately following the alleged
misrepresentationSeed. at 17 (“These automotive custers are not obligated to any long-
term purchase of our products. The loss ofssaldaimlerChrysler, Toyota/Lexus, Audi/VW or
BMW would have a material adverse effect on total consolidated net sales, earnings and

financial position.”). Although this language colle widely applicable imny financial quarter,
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it nonetheless “conveyl[s] substamtivnformation about factorsdhrealistically could cause

results to differ materially from thosegpected in the forward-looking statementri re XM,

479 F. Supp. 2d at 185¢e alsad. at 185-86 (finding that “[o]ur costs may exceed or our
revenues may fall short of our estimates, our estimates may change, and future developments
may affect our estimates” was among the cautiolanguage sufficient to satisfy the subsection
(A)(i) safe harbor). Indeed, it speaks directlystmme of the specificgks of which Plaintiffs
complain.

The report also provided cautionary languagémyiinvestors on notice of the risk that
products sold under long-term contracts might geéaexanet loss. Harman identifies its “ability
to design and manufacture [ifgroducts profitably unddits] long-term contractual
commitments” as a factor that may cause itskspoce to fluctuate. Will Decl. Ex. 22 at 4.
Moreover, even if this language were not présérs not clear thatindisclosed risk would
actually render the targeted statement falsaisieading. The alleged misrepresentation speaks
only of “net sales” and “accounts receivableliich are figures that account only for money
paid or owed by customers and do not include offsetting production ddsis, the Court is not
convinced that a net loss on the Chrysler contractld be relevant ievaluating the truth of a
statement about Harman’s net sales and acswsaogivable to a number of automotive
companies in any event. This alleged misrepradi®n, therefore, does neatisfy the “material

misrepresentation” element thfe securities fraud claim.

iii. August 14, 2007, Press Release
On August 14, 2007, Harman issued a presaselannouncing its fourth quarter and full
fiscal year resultsSee generallyVill Decl. Ex. 10, ECF No. 21-13. The release also briefly

discussed the merger, including the allegesteiresentation that Harman “anticipate[d]
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completing the transaction during the thirdaurth quarter of th[e] calendar yeand. at 2.
The statement is identified as forward-lookthgough its use of the inherently forward-looking
word “anticipate.”

The next page of the release containssaldimer warning that the forward-looking
statements contained in the document are sutgjetsks, including Hanan'’s “failure to
complete the transaction with affiliates of [KKR] and [Goldman], . . . and other risks detailed in
filings made by Harman International witie Securities and Exchange Commissiola.”at 3.
Harman’s warning that it may “fail[] to completige transaction” is insufficient, as it essentially
warns that “if we fail to close éhdeal, the deal will not closeCf. Slayton 604 F.3d at 772
(rejecting as boilerplate a similarly circularnveng that essentiallgaid, “if our portfolio
deteriorates, then there will be losses in outfplim”). But the case law allows issuers to
incorporate by reference cautionary languangele in other public statementSee, e.glnst.
Investors Grp. v. Avaya, In664 F.3d 242, 257-58 (3d Cir. 2008d{ing that the defendant’s
conference calls and press releadiescted listeners and readéo the company’s SEC filing3).
Harman’s Registration Statement (SEC Form $#djhe proposed merger, which had been filed
just two months earlier, included several pagfedisclosures describing risks related to the
merger. SeeWill Decl. Ex. 4 at 28—-38, ECF No. 21-Among those were several warnings

disclosing specific risks that tlieal may not close, includirige failure to obtain stockholder

® Indeed, the Seventh Circiiias found that, in a fraud-onetimarket case such as this
one, all prior cautionary language “must betedaas if attached tevery one of [the
defendant’s] oral and written statements” evahif not expressly incograted by reference.
Asher 377 F.3d at 732. This is so, because the fraud-on-the-market theory assumes that all
public information is reflected in the stockgeiin order to establish causation, and only an
inefficient market would incorporate an gklly false statement but not the cautionary
disclosures.Seeid. But because the press release eitiplieferences Harman’s SEC filings,
which contain sufficient cautionary language, @wurt need not go so far as to adopt the
Seventh Circuit’s position.
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approval, inability to obtain the necessarguiatory approvals, and failure to satisfy the
conditions of the Merger Agreemereed. at 28-30. The same risks were also disclosed in
Harman’s May 10, 2007, Form 10-@eeWill Decl. Ex. 22 at 18. These warnings disclose
“risks of a significance similan” that allegedly realized{arris, 182 F.3d at 807—namely,
Harman'’s alleged failure to satisfy the Captxd MAC conditions of the Merger Agreement.
Because the Merger Agreement was made puldidyiable, investors could see for themselves
the specific closing conditiortbat may not be satisfiedseeConsol. Class Action Compl. T 32.

The accused statement in Harman’s August 14, 361@8s release is therefore inactionable.

iv. August 29, 2007, Form 10-K

In Harman’s August 29, 2007, Form 10-K, Harnsséated that it “presently anticipate[d]
that the merger will be completed in the fougtharter of calendar ye2007.” Will Decl. Ex. 1
at 3, ECF No. 21-4. Plaintiffslabge that this, toaonstitutes a material misrepresentati&ee
Consol. Class Action Compl. 1 79. As with gimilarly worded statement in Harman’s August
14, 2007, press release, the statement uses thentligdorward-lookingvord “anticipate.” See
supraPart IV.A.3.b.iii. The disclosure also comtaicautionary language about the merger that
repeats the same relevant risks noted in thgendRegistration Statement regarding stockholder
approval, regulatory approlga and the obligation to meet closing conditio@ampareWwill
Decl. Ex. 1 at ii, 14with supraPart IV.A.3.b.iii. Because ttgisclosures are the same, this

alleged misrepresentation is similarly inactionable.

v. September 27, 2007, Conference Call
During Harman'’s September 27, 2007, investamference call, Harman CFO Kevin
Brown made two forward-looking statements tRkintiffs identify as misrepresentations.

During his prepared remarks, Mr. Brown statieat Harman “expect[s] Automotive sales to
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increase approximately 15% during the quarter, anipndue to the ramp-up of an infotainment
system program and higher PND sales in Eufop¥ill Decl. Ex. 18 at 4, ECF No. 21-22.
During the question-and-answer portion of thé, dat. Brown made a similar remark, stating
that Harman was “bringing additional business tvaasn as [it] ramp[s] up [its] Missouri plant
and in the PND business, where [it] continjigje growth and expaim of that business
primarily in Europe.”ld. at 6. Mr. Brown'’s first statemerg identified as forward-looking
through its use of the inherently forwambking word “expects.” And although the second
statement does not contain any similar languageydhees do not dispute that the statement is
forward-looking and identified as such.

Again, at the beginning of the call, the ogeravarned listeners that the call would
contain forward-looking statemerttsat “include the Company’s lefs and expectations as to
future events and trends affecting the Camps business and are subject to risks and
uncertainties.”ld. at 1. The operator then advised In&es “to review the reports filed by
Harman International with the Securities &hdahange Commission regarding those risks and
uncertainties.”ld. In its then-most recent annual repbtgrman included detailed warnings
regarding its forward-looking statements.relevant part, the company noted that
“DaimlerChrysler [and Harman’s] other automotimugstomers are not obligated to any long-term
purchases of [Harman’s] products”; Harmabisiness is based on fability to introduce
distinctive new products that @ripate changing consumer demands”; Harman sells its products
in a “fragmented, highly competitive, rapidly changing” market “characterized by intense price
competition”; and, “despite extensive testingafrhan] may be unable to detect and correct
defects in some of [its] produdiefore [it] ship[s] them."Will Decl. Ex. 1 at 10-11. And with

specific regard to its infotainment systetdgarman warned: “We incur pre-production and
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development costs related to infotainment systdmat we develop for automobile manufacturers
pursuant to long-term supply agreements.Unforeseen cost overruns or difficulties
experienced during development coasiise losses on these contractd.”at 24.

The accused statements relate to salé®tif the MyGIG Radios and PNDs. With
respect to the MyGIG radios, tbautionary language wuite specific. It warns that Chrysler
was not obligated to a long-term relationshi@arman products may contain defects that could
cause delays or diminish market acceptaand;production of infotainment systems requires
significant development costs and long-term supplytracts, which may result in net losses.
These risks are of similar significance to thB&antiffs complain of—indeed, they appear to
disclose those very risks. The cautionanglaage also warns of the rapidly changing PND
market and intense price competition, ndigirag Mr. Brown’s projections about the PND
salest® Moreover, Dr. Harman's prior statements on the extraordinary competition for PNDs in
Europe were also readily avala to investors at the timé&eesupraPart IV.A.3.b.i.

Plaintiffs thus fail to allege any actionatbeward-looking statemenbecause all of the
statements at issue are protedigdhe subsection (A)(i) safe harbor.

2. Puffery

The second set of alleged misrepresentai®oemprised of several expressions of
opinion. The Supreme Court has held that statésnof reasons, opinions, or beliefs may be
actionable under securities lawSeeVa. Bankshares, Inc. v. Sandbeb@1 U.S. 1083, 1095
(1991) (“[A] plaintiff is permitted to prove specific statement oeason knowingly false or

misleadingly incomplete, even when stated in agsary terms.”). This is so, because “[s]uch

9 To the extent that Plaintiffs argtieat Defendants’ projections about PN&lesare
misleading because it amassed a lamgentoryof PNDs, Plaintiffs have not pleaded with
specificity how a large inventory would grtively impact sales of a produ@ee alssupra
note 8.
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statements are factual in two sesis as statements that theediors do act for the reasons given
or hold the belief stated and as statemetgieithe subject matter tie reason or belief
expressed.”ld. at 1092. Even a statement of opini@uched in indefiniteunverifiable, or
conclusory terms may be actionable, becausa ‘tommercial contextonclusory terms] are
reasonably understood to rest on a factual basiguktifies them aaccurate, the absence of
which renders them misleadingld. at 1093.

But to be actionable, statementsopinion must still be materialCf. id. at 1091. Where
statements of opinion “are too general to cause a realsanaestor to rely upon them[,]” they
amount to immaterial “puffery” and do notvgirise to a secures fraud claim.ECA & Local
134 IBEW Joint Pension Trust of Chi. v. JP Morgan Chase353 F.3d 187, 206 (2d Cir.
2009);see alsdn re XM Satellite Holdings Sec. Litjgt79 F. Supp. 2d 165, 176 (D.D.C. 2007)
(“[1]t is well-established under th'puffery’ doctrine that ‘genatized statements of optimism
that are not capable of objeaiverification’ are not actionablbecause reasonable investors do

not rely on them in making investment decisions.” (quotdrgssman v. Novell, Inc120 F.3d
1112, 1119 (10th Cir. 1997))). Moreover, to be matea statement must “alter[] the ‘total mix’
of information” available to the markeT.SC Indus., Inc. v. Northway, Ind26 U.S. 438, 449
(1976). Defendants argue that several ofalleged misrepresentatis are not actionable
because they are just this sort of “puffemygon which a reasonable investor would not rely.
SeeDefs.” Mem. P. & A. Supp. Mot. Dismiss 223, ECF No. 21-1. Plaintiffs argue that the
representations “were all highijportant factors that investsconsidered when evaluating
Harman’s stock.”SeelL.ead Pl.’'s Mem. Opp’n Mot. Dismiss 20, ECF No. 26.

Five alleged misrepresentations fall withie tcope of this dispute: (1) Dr. Harman’s

statement about the company’s “dominance” in the automotive space having been solidified;
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(2) his statement that Harman’s balanceethwas “strong” at the 2007 fiscal year-end;
(3) Harman'’s statement in its FY2007 FormKL.@hat “[s]ales ofaftermarket products,
particularly PNDs, were veryrsing during fiscal 2007”; (4) the gss release statement in which
Harman “disagree[d] that a material adverse ghdra[d] occurred or that it ha[d] breached the
merger agreement”; and (5) Dr. Harman'’s statement that the confluence of the merger
negotiations and diligence prasewith the ramping up of thewelants in Missouri and China
had created a “perfect storrtiiat was now “over.” Consol. Class Action Compl. 11 74-75, 82,
87, 98, ECF No. 20.

Importantly, courts have found that statememesimmaterial puffery where they “lacked
a standard against which a reasonable investold expect them to be pegged . . City of
Monroe Emps. Ret. Sys. v. Bridgestone C@®9 F.3d 651, 671 (6th Cir. 2005). Defendants’
statements about Harman'’s “strong” balance tshee “very strong” sales of PNDs fall clearly
within the scope of this rule, #ise use of the chest-beatingeadive “strong” is subjective and
provides no standard against whi comparison can be draw8ee, e.gln re Splash Tech.
Holdings, Inc. Sec. Litig160 F. Supp. 2d 1059, 1077 (N.D. Cal. 2001) (noting that such
statements “constituted vague assessmeriasifresults, on which no reasonable investor
would rely”). Indeed, the desption of Harman’s PND sales &strong” could have signified a
truthful comparison to saled the products in earlier quars, and not a comparison to
competitors. Because Dr. Harman used the tersach a vague manner, it is impossible to
know. Similarly, Dr. Harman’s statement thag tiperfect storm” the company had experienced

was “over” and Harman was “again in fabmmand of [its] circumstances and [its]
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extraordinary future” is so vague thgis incapable of objective verificatidn. “[E]xpressions
of puffery and corporate optimism do not giveerio securities violations. Up to a point,
companies must be permitted to operate with a hopeful outlook Ranibach v. Chang55
F.3d 164, 174 (2d Cir. 2004).

District courts around the countiyave split over the matenty of statements regarding
a defendant’s purported “dominance” in a mark&bme courts have found that the word
“‘dominant” inherently implies a comparison to competitdge, e.g.Scritchfield v. Paolp274
F. Supp. 2d 163, 175 (D.R.I. 2003). Bufiavis v. SSPS, Inc385 F. Supp. 2d 697 (N.D. IIl.
2005), the court found that a defendant’s statement that a new partnership would put the
company in “[a]n even more dominant position” was merely “a vague positive spin” on the new
contract. Id. at 711-12 (alteration in original). Tk@®urt finds that context is key in
determining whether the actual statement atissiggests an objective standard against which a
reasonable investor would evalu#teHere, Dr. Harman madke following staément about the
company’s expansion into infotainment systems for mid- and entry-level vehicles:

Our dominance in the automotive space was solidified through the past year,

where we had earlier confronted douboat our ability to move effectively

beyond the luxury car market for our infotainment systems. That doubt has been

erased. With earlier awards to usnfr@SA, Audi and Chryst, we established

our leadership in the midnge and entry levels, with last year's major awards

from BMW, we erased any remaining gtiess. We are moving from an era in

which each new infotainment system repréed a virtually original effort with

all new R&D to a new era in which the major automotive makers are committing
to a common electronics platform, agplble across the full range of car lines.

" To the extent that Dr. Harman’s statemeimbut the “perfect storm” being “over” can
be interpreted to refer to something specifics #till inactionable. Dr. Harman’s statement
followed a discussion of the merger negotiations and diligence, and the construction and staffing
of Harman'’s plants in China and Missoull,at which consumed a significant portion of
management’s resources over the previoustsigight-month period. Plaintiffs’ allegations do
not suggest that these two sigoént projects were nat fact “over” at the time Dr. Harman
made the statement.
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Consol. Class Action Compl. { 74. Taken in context, Dr. Harman’s statement was a “vague
positive spin” on Harman’s expansion into the mid- and entry-level vehicle market via a more
standardized electronics platfio and an opportunity to boast of its awards. The statement
makes no comparison to Harman’s competitorsnmseof revenues, sales, or profitability, and
this lack of an objective standbfor comparison places the statement squarely on the “puffery”
end of the spectrum.

Defendants’ denial of breaatith respect to the Meey Agreement is similarly
immaterial. Our securities laws “do notate a duty to confess contested charg@sderson v.
Abbott Labs.140 F. Supp. 2d 894, 906 (N.D. Ill. 200Markets expect ptes accused of
violating laws and breaching contracts to deapility, especially where, as here, the company
releases a statement on the sanyetldat allegations are first rage “Investors can evaluate this
sort of posturing for what it's worth.1d. at 907.

In sum, Defendants are correct that thesedgtagements amount to inactionable puffery.

3. Material Omissions

The final category of misrepresentations impased of statements of historical fact,
which Plaintiffs contend are misleading in ligiftmaterial informton Defendants failed to
disclose. As a general matter, there is no dutgveal information absg a duty to disclose.
SeeBasic Inc. v. Levinsqr85 U.S. 224, 239 n.17 (1988). “[A]mpmration is not required to
disclose a fact merely because a reasonable orvesuld very much like to know that factlh
re Time Warner Inc. Sec. Litig@ F.3d 259, 267 (2d Cir. 1993). But a duty arises to disclose
information “if, inter alia, a corporation has previously madstatement of material fact that is
either false, inaccurate, incomplete, or misiegdn light of the undisclosed information.”

Gross v. Summa Four, In@3 F.3d 987, 992 (1st Cir. 1996) (citiRgeder v. Alpha Indus., Inc.
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814 F.2d 22, 27 (1st Cir. 1987¥uperseded by statute on other groyridsU.S.C.
8 78u-4(b)(2)(A) (2012) Thus, the PSLRA requires a plaintif identify the “statement alleged
to have been misleading, th@sen or reasons why the statetriemmisleading, and . . . with
particularity all facts on which that beliisfformed.” 15 U.S.C. § 78u-4(b)(1) (2012).

Plaintiffs assert that four statements aredexed false or misleading due to the issuer’s
failure to disclose certain material infornmati (1) Dr. Harman’s statement that total R&D
spending was $94 million, which was “primarggnerated by the need to process the
engineering for the $14 billion backlog, of iwh a significant $1 billion-plus had been
unanticipated”; (2) Mr. Paliwal’'statement, reprinted in thgall Street Journalthat “[t]he
fourth quarter of fiscal 2007 and the first qeadf fiscal 2008 werefected by increased R&D
costs, primarily related to recent automotive fplah awards”; (3) Mr. Plaval’s statement that
“[flor the full year 2008, gross pribfis expected to be lower thamticipated in April 2007 . . .
due to higher material prices, and morarnttexpected ramp-up costs for the two new
manufacturing plants in China and the U.8.4nd (4) Harman'’s statement in its Form 10-Q that
“[n]Jew introductions of infotainment systemsinding Chrysler's MyGIG infotainment systems
in North America, the roll-oudf [other systems] were primafactors conttiuting to higher
sales.” SeeConsol. Class Action Compl. § 73, 99, 105, ECF No. 20; Lead PIl.’s Mem.
Opp’n Mot. Dismiss 12, ECF No. 26. They allabat these statemerdse false or misleading
because, in each instance, the issuer failedstdadie that Harman’s contract with Chrysler
required it to produce and sell MyGIG radios &iss; the radios wengagued with technical

problems; the company had a large inventory oblate PNDs, which it had to sell at a loss; and

12 Although Mr. Paliwal’s use of the words ‘éxpected” suggestsahthe statement is
forward-looking in nature, the parties charactetimestatement, in context, as a representation
of historical fact. SeeDefs.” Mem. P. & A. Supp. MoDismiss 16, ECF No. 21-1; Lead Pl.’s
Mem. Opp’n Mot. Dismiss 11, ECF No. 26.
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the PNDs had not sold to Harman’s expectatiorZ006 and were beingssed in a warehouse.
SeeConsol. Class Action Compl. 1 62—-64; Lédds Mem. Opp’n Mot. Dismiss 12.

Plaintiffs do not adequately allege any actible material omission. Although they point
to representations made by Defendants and identify omitted information that they, or perhaps any
reasonable investor, woulite to have known, neither the complaint nor Plaintiffs’ opposition
brief “specif[ies] the reason or reasons why [éataAtement is misleading . . ..” 15 U.S.C.

§ 78u-4(b)(1). Both the complaint and Pldistibriefing state that Defendants’ affirmative
statements were misleadibgcausédhey failed to disclose certain information about the MyGIG
radios and PNDs. But they do not explaowthe omission of that information renders
Defendants’ affirmative statements themsel@ther false, inaccurate, incomplete, or
misleading in light of the undisclosed informatisuch that there was a duty to disclose it.
Gross 93 F.3d at 99%ee alsoNiner Family Trust v. Queeb03 F.3d 319, 330 (3d Cir. 2007)
(“Liability may exist under Rule 10b-5 for sleading or untrue statements, but not for
statements that are simply incomplete. Winer fails to spedifsthe assertion that the equity
investment made by Smithfield Foods helped facilitate Pennexx’s registration of its common
stock was misleading or untrue.’hfphasis added) (citations omitted)). The Court is left to
speculate what misleading conclusions a reasiennvestor would dw from Defendants’
statements in the absence of these undiscloses] &t thus what Plaintiffs’ theory of liability

is in relation to these statements. B BSLRA places the burden upon Plaintiffs to
specifically plead those facts, and not kedvem up to the gaswork of the Court.

Moreover, the alleged misregentations disclosing speciales and financial data are
independently inactionable. ‘i clear that a violation of federal securities law cannot be

premised upon a company’s disclosure of accuraterical data. The disclosure of accurate
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historical data does not becomésleading even if less favorabiesults might be predictable by
the company in the future.In re Somafor Danek Group, Ind.23 F.3d 394, 401 n.3 (6th Cir.
1997) (citation omitted). Because Plaintiffsrut allege that the figures contained in
Defendants’ statements are false statemerfsstirical fact, the disclosures cannot constitute
actionable securities frawh an omission theorySeeln re Ford Motor Co. Sec. Litig381 F.3d
563, 570 (6th Cir. 2004) (“Because plaintiffs have aite#ged the historicahaccuracy of Ford’s
financial and earnings’ [sic] statemsnsuch statements are not m@Eesentations.”). Plaintiffs’
complaint, in its current form, thus fatis allege an actionable material omission.
B. Scienter

Although Plaintiffs have not alleged any te@al misrepresentation or omission, the
Court next considers whether tbemplaint contains adequate glieions of scienter. As the
D.C. Circuit has held, “[t]o stata claim for securities fraud undeule 10b-5, a plaintiff must
allege that the defendakiiowingly or recklesslynade a false or misleading statement of
material fact . . . ."Kowal v. MCI Commc’ns Corpl6 F.3d 1271, 1276 (D.C. Cir. 1994)
(emphasis added). For forward-looking staénts, however, the PSLRA heightened the
substantive measure, requiring a plaintifptead that the stateant “was made witlctual
knowledgeby [the issuer] that the statement @lse or misleading . . ..” 15 U.S.C.
§ 78u-5(c)(1)(B)(i) (2012) (emphasis added).e RELRA also heightened the pleading standard
by which all scienter allegatiomse evaluated, requiring that “themplaint shall, with respect
to eachact or omission . . . , statth particularity facts giving rise to atrong inferencehat the
defendant acted with the requdrstate of mind.” 15 U.S.C.Bu-4(b)(2)(A) (2012) (emphases
added). Under this rigid standard, a securfti@gd complaint will survive a motion to dismiss

“only if a reasonable person would deem therigriee of scienter cogent and at least as

41



compelling as any opposing inference one could draw from the facts allegathbs, Inc. v.
Makor Issues & Rights, Ltd551 U.S. 308, 324 (2007). Importantly, the Supreme Court has
made clear that “the court’s job is not to serizte each allegation in isolation but to assess all
the allegations holistically.ld. at 325. The Court takesath‘holistic” approach here.

Although each of the alleged misrepresgions fails to satisfy the “material
misrepresentation or omission” element, @aurt will nonetheless address the Plaintiffs’
deficient scienter allegation#\s set forth below, Plaintiffeave not pleaded enough facts to
support a strong inference that Defendants weegrathat their statemerdbout the merger and
MyGIG Radios were false or misleading. Thusififfs’ securities frad claim as to alleged
misrepresentations about the merger and MyR&dios fails for thedditional, independent
reason that it fails to complyith the heightened scientgleading requirements under the

PSLRA®

13 Because all of Plaintiffs’ claims weresdiissed for failure to allege a material
misrepresentation or omission, the Court needlaoide whether Plaintiffs adequately pleaded
scienter for Defendants’ representations albtarman’s PND products—or any of Defendants’
representations, for that matteéMonetheless, the Court dagste without deciding that there
appears to be a strong argumenfawor of Plaintiffs as to #1PND products. In January of
2007, while Harman had sold only 250,000 PNIDENng the previous six-month period, it
predicted selling 400,000 unitstine subsequent six-monthrpe—an increase of 60%5ee
Consol. Class Action Compl. 1 51, ECF No. 20. &sting such a sales spike, especially given
that Harman had missed prior sales expexta, appears to have been optimistic and
misleading. SeeFrank v. Dana Corp.646 F.3d 954, 961-62 (6th Cir. 2011) (determining that
the defendant corporation making “gangbustedjgutions when the industry was not doing well
and sales had been falling short of the prediciade was unrealistic amontributed to a strong
inference of scienter)n re KeySpan CorpNo. 01 CV 585(ARR), 2003 WL 21981806, at *12—
13 (E.D.N.Y. July 30, 2003) (holdirthat the plaintiffs had sufficiently pleaded scienter when
alleging that the defendants were aware of the company’s financial and operational difficulties,
and yet continued to issue “rospuiblic statements indicating tHatll was well . . . and getting
better”). Similarly, in April of 2007, Defendanssated during a conferea call with analysts
that Harman was “still on trackd sell over 600,000 PNDs for FY200%eeConsol. Class
Action Compl.  58. The company said thatat sold 300,000 units in the first three quarters
of the fiscal year, in the previous nin@mths, and forecasted that it could sell another 300,000
in the next three months, or in only a third of that tilBeeid. What seemed more farfetched
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1. Acquisition by KKR and Goldman

Plaintiffs claim that Defendants made selenisleading statements about the proposed
merger with KKR and Goldman SachSeeConsol. Class Action Compl. 1 70, ECF No. 20.
Specifically, Plaintiffs contenthat Defendants confidently predicted that the merger would
close within a few months, despite having mareessive capital expenditures that violated the
Merger Agreement and threatened the merger’'s compleiead. Because these statements
comprise predictions, they arelp@actionable if Plaintiffs hae pleaded enough facts to support
a strong inference th#tey were made withctual knowledgéhat they were 1ae or misleading.
Seel5 U.S.C. § 78u-5. In the securities fraud cantgihe strength ofan inference cannot be
decided in a vacuum,” and thus, “a court mustsider plausible, nonculpable explanations for
the defendant’s conduct, as well aferences favoring the plaintiff. Tellabs 551 U.S. at 324.

A complaint alleging securities fraud will onlyrsive a motion to dismiss if a reasonable person

about that prediction, though, was that of the @00,units that had been sold in the prior 9
months, only 50,000 had been swidhe previous 3 monthsSeeid.  51. Thus, Harman

projected a 500 percent increas@&$PND sales from the previogsarter. It is difficult to

fathom how there could have begmeasonable basis to expt sales would skyrocket so
dramatically, even if they had been increasitrgJuly of 2007, Defendants were informed that
Harman had missed projected PND saledisoal 2007 by more than 200,000 units, or by $85
million. Seed. 11 55, 83. Further, between Marcl2606 and July of 2007, the company had
produced five versions of the PND, each time rendering older versions obsolete and relegating
them to being stockpiled in a warehouS=ed. I 53. Given these cottidns, the company was
one year late in releasing a saleable PISiBeid.  54. In addition, sales were slow because the
new units were priced too high to compete with other PN&x=id. Yet despite just having
missed PND sales projections by 200,000 units, #ieginumbers of obsolete PNDs in storage,
and severe pricing competition, Harman pot¢d on August 15, 2007, that it would have a
“surge of production in the new yeard. { 73. It predicted an “increase in the PND market”
and resulting growth, anticipating sales in gwgomotive division to grow by more than seven
percent.Seed. I 83. Considering Defendants’ repegbediections of exponentially rising PND
sales, based on the allegationshi@ consolidated complaint, it appears that Harman “painted too
rosy a picture of [its] current permance and future prospectsldvak v. Kasak216 F.3d 300,
311-12 (2d Cir. 2000), despite having “knowleddéacts or access to information

contradict[ing] [suchpublic statementsjd. at 308.
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would deem the inference of scienter cogent at least as compellirag any opposing inference
one could draw from the facts allegesleeid.

According to Plaintiffs, Defendants hadriged on capital spenaly” in June of 2007,
spending $60 million in one month, such that capital expenditures exceeded $90 million in fiscal
fourth quarter 2007 and nearly $175 mnoitlioverall by the end of fiscal 2008eeConsol. Class
Action Compl. § 72. Plaintiffs further asseratir. Harman later axitted that the company
had engaged in such “exuberapending” during fiscal 2007SeelLead Pl.’'s Mem. Opp’n Mot.
Dismiss 25-26, ECF No. 26. By August of 200aiRiffs contend, Defedants were “burning
through cash” to ramp up the Missourapl to manufacture the MyGIG radi&eeConsol.

Class Action Compl. 1 72. Plaintiffs asswdt Defendants’ August 14, 2007, statements that

they anticipated completing the merger duringtthl or fourth quarter of the calendar year

were thus misleadingSeed. § 71. Plaintiffs claim Harmamspending violated the CapEx

Covenant and MAC Clause, breaching therdée Agreement and allowing the Purchasing
Companies the opportunity to abandon the mer§eeid.  71-72see alsdVot. Hr'g Tr.

45:1-46:6, Sept. 11, 2012, ECF No. 4Bu(i€ying that Plaintiffs dahot contend that Defendants

knew the deal would not happen, but rather that the Purchasing Commuanikkyalk away

from the deal” (emphasis added)). In September of 2007, the Purchasing Companies stated that
Harman'’s excessive capital expenditures andtiegwiolation of the Merger Agreement caused
them to abandon the acquisitioBeeid. T 71.

Plaintiffs do not allege suffici¢rdiacts to give rise to arsing inference that Defendants
knowingly or recklessly made sieading statements about therger. The CapEx Covenant
prohibited expenditures that exceeded the dagxi@enditure budget for the fiscal ye&@eed.

1 10. In May of 2007, Harman forecasted thatdgital expenditures for the year would be
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$150 million. SeeDefs.” Reply Mem. Supp. Mot. Dismiss 17, ECF No. 27. On August 29,
2007, Harman disclosed that its capital expemds for fiscal 2007 were actually $175 million,
$25 million more than the initial projectiorseeid. Defendants contend that this $175 million
that Harman spent fell within the fiscal 2007 capital expenditure bu&getd. Further,
Defendants assert, this spending was caoigdy one division of the company, and

Dr. Harman and Mr. Paliwal learnedlit only after it had occurredSeeid.

Though Plaintiffs characterize the spending as “exuberant,” they do not provide any facts
suggesting that it actually exceeded the budgeey also do not make any allegations
indicating that Defendants actlyabelieved that their spending surpassed the budget or that it
was a violation of Merger Agreement, and ttiegty knew such things when publicly predicting
the merger’s imminent closur&eelovelace v. Software Spectrum I8 F.3d 1015, 1020 (5th
Cir. 1996) (determining that thegahtiffs made a conclusory, “taallegation” in asserting that
because of industry custom, the defendants must have known that suppliers’ prior sales had
failed to meet goals, as the plaintiffs’ alléiga failed to providedcts indicating that the
defendants would have been ag)arindeed, Plaintiffs’ allegemn that the company lacked
controls to prevernthe spending bingsgeConsol. Class Action Compl. § 72, weakens the
inference of scienter—without strict contralsis less likely that the company’s senior
executives knew of the overspending in advance.

By contrast, Defendants ask the Court to deavopposing inference that they were not
aware when making the August 14 statements piedithe merger’s imminent closure within a
few months that their expenditures would be deemed as exceeding the budget and violating the
Merger Agreement, and that thisould threaten the mergegeeDefs.” Reply Mem. Supp. Mot.

Dismiss 23. Harman contends that even fwécasted in May of 2007 that the fiscal year
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capital expenditures would 1$450 million, its August 29, 2007, disclastthat its actual fiscal
2007 capital expenditure was $1milion did not elicit any reaction from the markdt. This
disclosure was made 22 days before the Purchasing Companies abandoned the merger on
September 21, 2007, citing as their reasor$fttemillion that Harman spent over its $150
million projection. SeeDefs.” Mem. P. & A. Supp. MoDismiss 26, ECF No. 21-1; Defs.’
Reply Mem. Supp. Mot. Dismiss 22, ECF No. Zhe announcement of the failed merger sent
the stock price plummetingSeeDefs.” Reply Mem. Supp. Mot. Dismiss 22. The market’'s
failure to react when Harman initially disclasthat its capital expenditures were $25 million
more than initially projected contributes to théerence that Defendanigere unaware that this
spending violated the CapEx covahar would threaten the mergaes the market itself did not
seem to treat the $25 million overrun as noteworthy.

Plaintiffs have not alleged Bicient facts to support the fierence that Defendants were
actually aware that the merger would likalot go through at the time the alleged
misrepresentations were issued. Because Plaintifésence of scienter is not as compelling as
Defendants’ opposing inference, Pi#Hifs have failed to allegtacts that give rise to an
inference of scienter as to Defentis statements about the merg&eeStevens v. InPhonic,
Inc., 662 F. Supp. 2d 105, 118, 123-24 (D.D.C. 2009)r(dising a claim when the plaintiff
failed to allege anything indicatj that the defendants were awaf¢he flaws in their revenue
calculations or internal contrglbecause the allegations did sapport an inference of scienter
as compelling as the defendants’ opposing inferentresd; Dell, Inc. Sec. Litig.591 F. Supp.
2d 877, 893-94 (W.D. Tex. 2008) (determining that thenpfts had failed to allege facts giving
rise to a strong inference of scienter ttiat defendants must have known about accounting

violations when publishing statements artificiafiflating the stock price, because the plaintiffs
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did not provide facts suggesting that the deferslaad indeed known, and because the inference
of deception that the plaintiffs offered was not as compelling as the defendants’ opposing
inference).

2. MyGIG Radio

Plaintiffs further allege that Defendants knowlnor recklessly sigreea contract to sell
MyGIG radios to Chrysler that ultimately yild net losses, and tithey made misleading
statements about such sal&eeConsol. Class Action Comdlf 37, 43—44. Plaintiffs also
contend that Defendants omitted disclosing thay thiould take losses on the contract, thereby
rendering other statementscut MyGIG sales misleadingseeld. A “defendant corporation is
deemed to have the requisitéester for fraud only if the indidual corporate officer making the
statement has the requisite levekofenter, i.e., knows that the satent is false, or is at least
deliberately reckless as to its falsitytla¢ time he or she makes the statemelnt.fe Apple
Computer, Inc. Sec. Litig243 F. Supp. 2d 1012, 1023 (N.D. Cal. 2002) (ciNimgdstrom, Inc.

v. Chubb & Son, In¢54 F.3d 1424, 1435 (9th Cir. 1995)).

Because Plaintiffs do not allege any faotticating that Dr. Harman learned of the
alleged losses at any specific point in time afterexecution of the contract, Plaintiffs must fall
back on their allegation that Dr. Harman was aveam@ust have been aware of the risk at the
time that he signed the contra@eeConsol. Class Action Compl. § 146. Though it is
undisputed that Harman did ultimately td&eses on the MyGIG contract with Chrysler,
Plaintiffs do not allege suffici¢diacts indicating that Dr. Harmaor any of the other defendants
were aware of the risk of such losses at the tireecontract was negotiat@nd entered into. It
is unclear from Plaintiffs’ allegations when exactly Dr. Harman entered into the contract, but

they do state that it was initiated prior tgp&smber 6, 2006, when it was revealed in Harman’s
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2006 Annual ReportSeeConsol. Class Action Compl. 1 36, 38et Plaintiffs also state that it
was only after production of the MyGIG radio badhat its technicadnd aesthetic problems
were discovered, including its tendency to lockonghe listener or fail to play soundSeed.
19 39-40. In addition, the “significant[] delayf the MyGIG radio rollout “due to supply
issues and Harman’s inability to fulfill production needs” did not occur until 28@éd. § 38.
The chain reaction that followed, where Chryslecreased its order for radios and Harman’s
parts suppliers raised their prices, was not triggered until after this cedayd. I 42. Further,
although Plaintiffs allege théte contract failed to includeosts for integrated circuitseeid.
1 47, Plaintiffs have not provideshy allegations indicating how or why they were left out, or
whether Dr. Harman was aware when finalizing tontract that they had been excluded.
Indeed, at oral argument, Plaintiffs concetet they “can’t say . . . now that [they] know
Dr. Harman knew it was going to be a loss .” Mot. Hr'g Tr. 38:16—17, Sept. 11, 2012.
Thus, the combination of factors that forced Harman to ultimately sell the MyGIG radio
at a substantial loss occurred wadlier the contract was initiate&eed. 11 43-44. Plaintiffs
therefore do not sufficiently allege that whegrsing the contract, Harman “knew or recklessly
disregarded that its earningswd soften in fiscal 2007 and 2008geid. | 37, as it seems that
this softening only became apparafter the contract was initiate€f. Lormand v. US
Unwired, Inc, 565 F.3d 228, 252 (5th Cir. 2009) (scienes sufficiently pleaded where the

plaintiffs alleged that the fiendants endorsed changing thenpany’s program despite being

14 plaintiffs allege that Dr. Harman attempted to renegotiate the contract with Chrysler—
a fact that, if proven, may constitute circumsrevidence that he learned of the alleged
material losses at some point between the contract’s execatiddedendants’ alleged
misrepresentationdaut the MyGIG Radio SeeConsol. Class Action Compl.  45. However,
Plaintiffs do not provideny supporting allegations showiti@t the renegotiation attempt was
caused by Defendants’ realizatiomtlthe contract was generatiogses. While one might infer
that such was the case, that inference is not “at least as compelling as” an inference that the
renegotiation was attempted for any other purpds#labs 551 U.S. at 324.
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aware of the harmful effect, because therpitis described variougrays in which the
defendants knew of the harm at the time thide the statements, including their private
admissions). Because Plaintiffs have failedltege that Defendants weeaware beforehand of
the problems that the MyGIGd# would involve, they haveot adequately pleaded that
Defendants knowingly or recklessly enterebia contract thatielded net lossesSeeln re
Suprema Specialties, Inc. Sec. Lit§B8 F.3d 256, 279 (3d Cir. 200@nding no scienter
because, given the information available to tHem#ant at the time that it conducted an audit, it
could not be said that it did not have an stfeelief that its audits were accurate, and the
plaintiff did not pleadany facts otherwise);ovelace 78 F.3d at 1020 (finding no scienter
because the plaintiffs did nallege anything suggesting thhe defendants knew when making
deals with suppliers that earnings would suf$eich as facts about who had knowledge about
this harm, when they had d@r any other such details).

In addition, Plaintiffs do ngblead enough facts to allegjeat Defendants knowingly or
recklessly omitted information that made soshé¢heir statements misleading. The PSLRA
requires a plaintiff to state with particularthpth the facts constituting the alleged violation and
the facts evidencing scienteBeeTellabs 551 U.S. at 313. As noted above, Plaintiffs do not
allege facts showing that Deféants were aware that thepuid take losses on the MyGIG
contract when it was signed. Yet Plaintifis not provide enough facts to indicate when
Defendants did in fact learn thisltyGIG sales to Chrysler wouidcur losses. Though Plaintiffs
allege that the “MyGIG radio rollout” that wasipposed to take place in 2006 was “significantly
delayed” until 2007seeConsol. Class Action Compl. § 38, and that Harman was forced to

reduce its parts order in fiscal 2007 becaDkeysler decreased its MyGIG ordsegid. | 42,
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they do not offer any facts suggesting wheacsrally such thing®ccurred during this
timeframe.

Plaintiffs also assert thatelMyGIG radios had technicahd cosmetic issues, noting that
Harman employees joked during the summe2Gsf7 that the MyGIG «dios did not produce
sound. Sedd. § 41. Plaintiffs do not allege, howetbat Defendants were aware of this, or
when they learned that thes@lplems would contribute the net losses @ales. Similarly,
while Plaintiffs state that Haram was trying to reduce costs agated with the MyGIG deal in
2006 and 2007, this allegation does indicate that Defendants necessarily did so because they
were aware at the time that thentract would redtiin losses.Seeid.

Plaintiffs further contend that Dr. Harmanplicitly told all of the company’s vice
presidents in a meeting in Plputh, Michigan that “although [&fman] was not going to make
money on the MyGIG radio deal, it was sdgically important to the companyld. § 48.
Plaintiffs conspicuously le@vout any facts suggesting whidins statement was made,
however—or even the year in which it was made. Thus, they do not sufficiently allege that
Defendants knew that they would take losses erMGIG contract when projecting in April of
2007 that Automotive revenues would be $2.8 billse®id. { 57, or when making any other
positive statements in 2007 regarding earnirgsel ovelace 78 F.3d at 1019 (finding
inadequate a complaint that contained nosfatéking it reasonabte believe that the
defendants knew that their statememése materially false or misleadimghen made Plaintiffs
therefore do not plead facts withrpeularity to give rise to atrong inference that when making
such statements, Defendants knowingly or resstjeomitted disclosing that the MyGIG contract
would yield net lossesSeeln re PEC Solutions, Inc. Sec. Litig.18 F.3d 379, 388—89 (4th Cir.

2005) (finding no scienter in allegations that deféendants omitted disclosing that they had lost
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a profitable subcontract fromc@mpany when making positive pections, as the plaintiffs did
not plead with particularity that the defendantswrof the loss, and instead only alleged that the
defendants knew that some of the companytxentractors were beiragdited, and that one
subcontractor’'s expenses m@eonsidered abusive).

Instead, Plaintiffs’ facts put forward an oppaginference that, even as Defendants were
experiencing difficulties with producing the MyGlradio, they believed that they could still
overcome these setbacks and have successful MyGIG Saegellabs 551 U.S. at 324
(holding that a plainti states a claim “if a reasonable person would deem the inference of
scienter cogent and at least as compellingrgsopposing inference one could draw from the
facts alleged”). For instance, Plaintiffs alldgat Harman was building and “ramp[ing] up” a
new plant in Missouri to manacture the MyGIG radio in hope$ mending its relationship with
Chrysler. SeeConsol. Class Action Compl. § 72. Deflants also gave Harman employees a
“pep talk” about the MyGIG radigeeid. § 46, attempted to renegotiate MyGIG sales with
Chrysler, and searched for areas for cost reductamidl. 7 41.

Thus, whereas Plaintiffs do not allege enough facts to give rise to an inference of
scienter, the facts suggest an opposing infertrateDefendants were not aware that the MyGIG
contract would yield losses at the time toenpany made positive projections, and instead
believed that they could resolve thigGIG radio’s preliminary issuesSeeW. Pa. Elec. Empl.
Pension Trust v. Plexus CorfNo. 07C0582, 2009 WL 604276, at *4-5 (E.D. Wis. Mar. 6,
2009) (finding that the plaintiffailed to sufficiently allegéhat the defendants’ revenue
projections were misleading and ited disclosing that the contraghs not an extended one, as
the court found more compelling the opposingriefiee that they had expected to receive

additional orders to extend the contract Hrat their expectations were not realizelhnson v.
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Pozen, InG.No. 1:07CV599, 2009 WL 426235, *t4—15 (M.D.N.C. Feb. 19, 2009)
(determining that it was a mocempelling inference that the fe@dant pharmaceutical company
believed that an FDA letter was only a miisetback to its drug being approved when it
projected earnings and did not rtien the letter, than the plaintiffs’ proposed inference that the
letter indicated to thdefendants that the drugpuld not be approved).

Finally, although Plaintiffs allege that somkDefendants’ statements about MyGIG
sales are actionable in themselves, scientastisupported because it appears that they had a
reasonable basis when madeeKowal, 16 F.3d at 1277 (holding that statements of optimism
give rise to a strong inferenoé scienter if they lacked r@asonable basis when made).
Plaintiffs claim that Defendds made misleading statements about increasing sales and
leadership in the infotainment market, suchhesr May 10, 2007, statement in Harman’s Form
10-Q that the company “anticpate[d] that Dear@€hrysler, Toyata/Lexus, Audi/VW and BMW
[would] continue to account for a significgmtrtion of [Harman’s] net sales and accounts
receivable for the foreseeable future&Cbnsol. Class Action Compl. § &&e alsad. § 57
(Harman expected “a further expansion dbtainment through midrange and entry-level
automobiles”)id. 1 74 (“With earlier awards . . . froRSA, Audi and Chrysler, [Harman had]
established its leadership iretmid-range and entry levels,” which was solidified with the
previous “year’s major awards from BMW.lJi. § 100 (noting that Harman “expect[ed]
Automotive sales to increase approximately 15%”).

There is nothing indicating that these stateiméacked a reasonable basis when made, as
they discussedalesof the MyGIG radio to an entire automotisector(and not Chrysler in
particular). Assuming Harman was taking a monyelass on MyGIG sales to Chrysler, it would

still ultimately make sales of the product. Itsatmet sales would therefore increase, even if its

52



earnings from such sales would not. Furtbefendants’ projectionsite sales to several
automobile dealers, only one of which is CheyslIPlaintiffs do not &ge anything indicating
that sales from these othemtracts would not have allogddarman to expand into the
infotainment market, even with the Chrysler losses.

Because Plaintiffs have not alleged faatdicating that Defendants were aware that the
MyGIG contract would be detrimental when enterintg i, that they learned of that fact at any
other specific point in time befe issuing positive statements,tbat their statements regarding
MyGIG sales lacked a reasonable basis when nidmtiffs have not alleged a strong inference

of scienter as to their claim about the MyGIG rddio.

V. CONTROL PERSON LIABILITY
Plaintiffs also claim that Oendants are subject to cortp@rson liability under section
20(a) of the Securities Exchange Act of 1934ctiBa 20(a) imposes joirand several liability
upon individuals who exercise control over a viotadf section 10(b), such as a corporation.
SeeStevens v. InPhonic, In@62 F. Supp. 2d 105, 129 (D.D.C. 2009) (citing 15 U.S.C. § 78t(a)
(2006)). A properly pleaded seati@0(a) claim must allege thatdefendant controlled another
person, and that the “controlled person” comrdittee primary violation of section 10(bkee

id. (citing In re Alpharma Inc. Sec. Litig372 F.3d 137, 153 (3d Cir. 2004)). Here, because

1> Defendants contend that Plaintiffs’ allegais regarding the My@& contract are based
on a confidential source who learned informafimm another person that was present at the
negotiations.SeeDefs.” Reply Mem. Supp. Mot. Digss 16, ECF No. 27. Defendants thus
argue that the statements put forward by PRsntonstitute triple hearsay and should not be
considered, even at the nmiito dismiss stage. Fellabs the Supreme Court explicitly
rejected any standard that woutltthnspose to the pleadings stdhe test that is used at the
summary judgment and judgmentasnatter-of-law stages.Tellabs 551 U.S. at 324 n.5.
Indeed, a “confidential witnessport[ing] hearsay does nottamatically disqualify his
statement from considerationtime scienter calculus.Zucco Partners, LLC v. Digimarc Corp.
552 F.3d 981, 998 n.4 (9th Cir. 2009). In any ev@etendants’ argument is moot, as Plaintiffs’
claims regarding the MyGIG contiteare dismissed on other grounds.
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Plaintiffs have not adequately pleaded @ation of section 10(b) and rule 10b-5 by the
defendant corporation, they havet sufficiently alleged that thadividual defendants are liable
as control persons over Harmageeln re Alpharma Inc. Sec. Litig372 F.3d 137, 153 (3d Cir.
2004) (“[B]ecause plaintiffs failed to state al®&d0b-5 claim against the company, its Section
20(a) claim against the IndividuBefendants fails as well.”gbrogated on other grounds by
Tellabs, Inc. v. Makor Issues & Rights, L6851 U.S. 308 (2007). Accordingly, Plaintiffs’

section 20(a) claims against tmelividual defendants are dismissed.

VI. CONCLUSION

In sum, Plaintiffs’ claims against Harman undection 10(b) and rule 10b-5 fail to state
a single actionable material misrepresentatioomission. With respect to Defendants’
statements about the proposed merger anMiti@&G radio, Plaintiffs additionally failed to
plead enough facts to support a sgranference of scienter. Bagse of these failures, the Court
need not reach the question of whether Plaingiffsquately pleaded loss causation. Moreover,
because Plaintiffs have not pleaded a primacyisies fraud violationtheir claim against the
individual defendants under section 20(a) failsval. For the foregoig reasons, the Court will
dismiss the complaint. An order consisteithvihis Memorandum Opinion is separately and

contemporaneously issued.

Dated: January 17, 2014 /s/ RudolphContreras
RUDOLPHCONTRERAS
United States District Judge
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