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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT HICKEY
Plaintiff,

V. Civil Action No. 07-1866 (JDB)
CHARLENE SCOTT,

Defendant.

MEMORANDUM OPINION & ORDER

This action is on remand by order of the D@rcuit, which directed that this Court
determine an issue related to the scope anditiess of plaintiff RoberHickey’s appeal. The
case involves a long-running dispute between éjicknd defendant Charlene Scott, and its
details are extensively detailed in this Q@uprevious decisions. The parties narrowed the
issues through pretrial motiomsactice, and the case was trieefore a jury on the remaining
claims in 2011. The jury returnea verdict against Hickey onshbreach of contract claim for
unpaid attorney’s fees against Scott, his forraeent, and effectively against Scott on her
counterclaims for attorney negligence (orfpnactice) and breach of fiduciary duts a resuilt,
the jury did not award eidr party any recovery.

BACKGROUND

Before he filed a notice of appeal, Hickeyas hospitalized due to serious injuries

sustained in a car accident, wiioccurred during the time ped after the jury returned its

! Even though the jury found for Scott on Heeach of fiduciary duty counterclaim, it

awarded her no damages.
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verdict but before the clerk entered judgmenthanjury’s verdict—Scott’s motion for attorney’s
fees was still pending. [ECF No. 87]. Two dayteathis Court issued adrder requiring Hickey

to pay Scott's attorney’s feelCF No. 184], the clerk entergddgment on the jury’s verdict,
pursuant to Federal Civil Rule 58(b)(1). [EGI©6. 185]. While Hickey wa in the hospital, and
more than a month after judgntean the jury’s veritt was entered, his counsel filed an
opposition to Scott’s bill of costs in this Coustbout a month later, this Court denied the Bills
of Costs submitted by both parties because eeigarty was a prevailing party entitled to
recover costs. [ECF No. 189]. Hexk filed a notice of appeal thyrdays after the entry of the
Order denying his bill of costs. In that notice, he purported to appeal from “Orders issued by the
District Court entered in th action including that issued on November 28, 2011 denying
Appellant’[s] Bill of Costs.” [ECF No. 190].

Scott moved the D.C. Circuit to dismiss Hickey’s appeal as untimely. The D.C. Circuit
denied her motion without preju@icfinding that Hickey’s notice of appeal was timely as to the
denial of the bill of costs, ardirecting the parties to address in their briefs whether the notice of
appeal was timely as to the judgment enteredhenjury’s verdict. Etensive—and apparently
unhelpful—briefing ensued. On October 17, 2013, the. @ircuit issued an Order requiring this
Court to resolve the issue of the timelinesHatkey’'s appeal. Specifically, the D.C. Circuit
directed this Court to determine

whether the notice of appeal and/or artyeotpertinent filings should be treated as

a motion for an extension of time to appta orders entered in this case prior to

November 28, 2011 [the date of the Ordenying the parties’ bills of costs]

under Fed. R. App. P. 4(a)(5) or as atioo to reopen the appeal period as to

these orders under Fed. R. App. P. 4(ayitd, if so, whether the motion should

be granted.

Because the judgment on the jury’s verdicteeead on September 28, 2011 was the last order

issued by the Court before the November 28, 20dé&ratenying the bills of costs, the Court will



analyze the requirements of Rallé(a)(5) and 4(a)(6) with rafence to that September 28, 2011
judgment. Upon consideration of the D.C. Citsuiorder, Hickey’s ntice of appeal, other
relevant filings, applicable lavand the entire record herein, t@eurt finds that Hickey did not
file anything capable of construction as eithemotion for an extension of time to appeal or a
motion to reopen the appl period, and hence there is no ehthrough whickan extension or
reopening could be granted.
ANALYSIS

Under Federal Appellate Rule a party ordinarily must filea notice of appeal within
thirty days of “the entry of # judgment or order appealed frérfed. R. App. P. 4(a)(1)(A).
Only under the limited circumstances providedRaole 4(a) may a district court relax this

jurisdictional requirement in a civil case. Browde Dir., Dep’t of Corr.of lll., 434 U.S. 257,

264 (1978) (deadline in Rule 4 fsnandatory and jurisdictioria (quoting United States v.

Robinson, 361 U.S. 220, 229 (1990 see also Bowles v. Rgell, 551 U.S. 205, 214 (2007)

(emphasizing that “the timely filing of a notice of appeal in a civil case is a jurisdictional
requirement”).

l. Hickey did not file a Rule 4(a)(5) motion

A party may file a motion for extension tifne to file a notice ofappeal under Rule
4(a)(5) in two circumstances: first, if the partypwes within thirty days after the party’s initial
time to notice an appeal expires,second, if the party shows ‘isable negleair good cause,”
regardless of when the motion is filed. Fed. RpAP. 4(a)(5)(A)(i), (ii). The deputy clerk of the
Court entered judgment on theyjis general verdict denyingll relief on September 28, 2011.
That judgment finally adjudicateshch of the parties’ remaining claims and counterclaims, and

as such was an appealable final order undés.33C. § 1291. See Fed. Biv. P. 54. Hickey did



not file any motions following entry of thery’s verdict on Segmber 28, 2011. The only two
filings® made on his behalf were [188h opposition to Scott’s bill afosts, filed by Hickey’s
counsel on November 1, 2011, and [190] his aeotof appeal, which he himself filed on
December 28, 2011.

Because the deadline in Rule 4 is jurisdictional, the Supreme Court has cautioned that

federal courts have no authority “to createlitable exceptions” to thdeadline, Bowles, 551

U.S. at 214. Construing a noticeagpeal as a motion for exteosiof time under Rule 4(a)(5) is
one such equitable exception often pressed gndlly as often rejected. “Eleven circuits have
considered whether a notice appeal can be treated as atimo for extension of time under

Rule 4(a)(5) and all have answeliadhe negative.” United Statex rel. Green vServ. Contract

Educ. & Training Trust Fund, 863 F. Supp. 2d 28;21 (D.D.C. 2012)collecting cases).

Although the D.C. Circuit has noedided the issue, another judgethis district has followed
the “uniform guidance” of the other eleven dits to hold that a nate of appeal cannot be
treated as a motion for extension of time. Id.

The national uniformity of this holding stenfrom the 1979 amendments to the Federal
Rules of Appellate Procedurthose amendments revised Rule 4(a)(5) to require a motion “in
compliance with the F.R.C.P. ataotal rules of the district cout Fed. R. App. P. 4 advisory
committee’s note. Under the old rule, there wapassible implication that prior to the time the
initial appeal time has run, the district court may extend the time on the basis of an informal
application,” such as a late notice of app but the amendment “would require that the

application must be made hyotion.” Id. Indeed, before the amendments, “case law ‘[ijn

2 Hickey also filed a notice regarding higoaney membership renewal fees for the D.C.

bar in mid-January. [ECF No. 192]. Because thilsg is not capable of construction as a motion
of any kind, the Court omits itdm the Rule 4)(5) analysis.
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effect . . . treated the late-fenotice of appeal d&sa motion for extension of time. Brooks v.

Britton, 669 F.2d 665, 667 (11th Cir. 1982) (egfiSanchez v. Board of Regents, 625 F.2d 521,

523 (5th Cir. 1980)). But after ¢hamendments, eleven circudéame to the same conclusion:
Rule 4(a)(5) requires an actual om. This Court finds the holdings eleven dicuits and the
committee notes, as well as theldwog of another judg in this district, to be persuasive.
Accordingly, the Court will not construe Hickeymtice of appeal as a motion for extension of
time, under either Rule d)(5)(A)(i) or (ii).

That leaves Hickey’'s opposition to Scetthill of costs, Docket No. 188, filed on
November 1, 2011. To begin with, nothing in thmee analysis suggests that courts may now
construe “informal applications” other than notiadsappeal as motions for extension of time.

See Sanders v. United States, 113 F.3d 184, 186 Cir1th997) (“a formal motion for extension

of time . . . must be filed in the districourt”) (emphasis added); Campbell v. White, 721 F.2d

644, 646 (8th Cir. 1983) (“We are aware that befil®@9 any kind of filing might be treated as a

motion for extension . . . .”) (emphasis add&&)t even assuming that courts may permissibly
construe filings like the opposition to costs as diomofor extension of time, this Court declines
to do so here.

As a threshold matter, if the opposition tetsowas a motion for extension of time, it was
timely filed under Rule 4(a)(5)(A)()which requires that the motidoe filed withinthirty days
after the time to file a notice of appeal expirtt was filed just over a month after the clerk
entered judgment, or a few days after the timenotice an appeal expired. Yet the two-page
opposition, a memorandum solely about costspmapriately styled as Hickey’s response to
Scott's amended bill of costs and not as a motion for extension of time. The only material

relevant to any appeal is in a footnote, vehétickey’s counsel explains that Hickey was



hospitalized following the car accident, and thatkdly informed his counsel that “he believe[d]

no final order ha[d] been issugdr received by him) which euld start the appeal process.”
[ECF No. 188] 1 n.1. Hickey also informed his cceinthat “if a final orde is issued (or ha[d]

been issued, unknown to him), he would seek &nsion of any briefing schedule until at least
March 1, 2012.”_Id. An indicatioto counsel, repeated to the Cuhat Hickey “would seek an
extension of any briefing schedule,” conditioned on his awareness of a final order, is far too
speculative to be construed as a motion for an extension of_time. Id. Burying an indication of a
conditional desire to file an sansion motion in a footnote &n opposition filed on a costs issue
does not meet Rule 4(a)(5)(A)(i)'s simple regment of filing a motion for extension of time
within a certain time period—particularly when district courts are tooéxtend the time to
appeal based on informal applications.

The opposition to costs also fails to meeteR4(a)(5)(A)(ii)’s requirements. Under that
provision, a party may move for an extensiortiofe if that party shows excusable neglect or
good cause, regardless of whte motion is filed. But agairdickey filed no motion, only the
opposition on the costs issue. Even construing the opposition as a motion—which the Court
declines to do—the Court would also have to construe the footnote in the opposition as a
showing of excusable neglect or good cause. Thigrt is not blind to th fact that the blown
deadline to notice an appeal magve been attributable to HeKs car accident and resulting
hospitalization. Nevertheless, Hickey’'s counsepresented that Hickey advised her of his
hospitalization two days beforeetldeadline to file a notice oppeal expired. Even if scrambling
to meet that deadline was not possible undercihcumstances, Hickey’s counsel would have

been well within the deadline to file a motifor extension of time unddule 4(a)(5)(A)(i). Put

3 A footnote in Hickey’s notice of appeal dsnsistent with the viewhat he was unaware

of any final orders preceding the ordeMNavember 28, 2011, which addressed costs.
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another way, Hickey’s hospitalization did not prevent his counsel from filing the opposition to
costs, so why should it excuséng a motion for extension of time to appeal when counsel
discussed the very issue with him? And had celungssed the Rule 4(®&)(A)(i) deadline, it

was still possible to file a motion under Ruléa)(5)(A)(ii) citing the car accident and
hospitalization as excusable negfl or good cause. Neither Hickegr his counsel ever filed any
such motion. To recap: for the opposition to costsatesfy Rule 4(a)(5)(A)(ii), this Court would
have to construe it asmotion for extension of time thatrdenstrated excusabheglect or good
cause. But the footnote itself shows that any ewglvas not excusable; that any cause was not
good. After all, it shows thatlickey communicated with couelsabout the appeals deadline—
specifically noting that if an order had bessued unknown to Hickey (yet knowable to counsel,
as it had been docketed for more than a mon#t)ité would seek to ty the briefing schedule

on appeal. The opposition to costs thus does not explain the failure to file an extension motion.
As a result, the Court will not construe the opfas to costs as a motion for extension of time

to appeal the final judgment under Rule 4(a)(5)(A)(ii).

[. Hickey did not file a Rule 4(a)(6) motion

The next question is whether the noticeappeal or the opposition to costs should be
construed as a motion under Rule 4(a)(6), undectwh district court may briefly enlarge the
time to notice an appeal. To begvith, the lack of a formahotion under Rule 4(a)(6) may be

just as fatal as the absence of a formal omtinder Rule 4(a)(5). See Poole v. Family Ct. of

New Castle Cnty., 368 F.3d 263, 267-68 (3d Cir. 2004) (comparing Rules and holding that Rule

4(a)(6) also requires a motion). Wetheless, the Court need nothsud to find that Hickey did
not satisfy the terms of Rule 4(a)(6). A motion untthet Rule must be filed within fourteen days

after “the moving party receivemtice under Federal Rule of Cirocedure 77(d) of the entry”



of the judgment or order sought to be appedletinot later than 180 days after the judgment or
order is entered. In addition, the Court muastfithat the moving party did not receive notice
under [Rule 77(d)] of the entry of the judgmentooder sought to bepaealed within 21 days
after entry,” and that no party would besjudiced by an order granting the motion.

A. Hickey received notice of the judgment within twenty-one days of its entry

The clerk entered the judgment on fley’s verdict on September 28, 2011. Under
Federal Civil Rule 77(d), “the clerk must sematice of the entry, as provided in Rule 5(b), on
each party who is not in default for failing to appear [and] [t]he clerk must record the service
on the docket.” Rule 5(b), in relevant part, pgsnservice by “sending by electronic means if
the person consented in writing—in which evenwige is complete upon transmission . . . .”
Local Rule 5.4(d)(1), effective as d¥larch 2010 and updated July 2011, provides that
“[e]lectronic filing of any docurant operates to effect servioéthe document on counsel . . .
who have obtained CM/ECF passwords,” and Létale 5.4(b)(6) providethat “[a]n attorney
or pro se party who obtains a @BCF password consents to gteaic service of all documents,
subsequent to the original complaint, that deslfoy electronic means . . . .” Brief perusal of the
docket reveals that both Hickeynd his counsel were capablefiihg documents and receiving
notice via CM/ECF. The entry for Docket No. 18% jadgment on the juryerdict, states that
“[n]otice has been electronicaliyailed to” Hickey at an e-niaaddress different from the one
currently listed on the docket. But other itemstba docket indicate that Hickey was indeed
using the e-mail address to which the notice was sent at that time. For example, Docket No. 180,
filed on Hickey’s behalf just before the judgmieand Docket No. 192, filed by Hickey himself
months after the judgment, both list the e-mdir@ss to which the not of the judgment was

sent. Pro se parties who obtain a CM/ECF passviare responsible for monitoring their e-mail



accounts, and, upon receipt of notice of an electronic filing, for retrieving the noticed filing.”
Local Rule 5.4(b)(6). Under Fedeé Civil Rule 5(b)(2)(E), nbice is deemed “complete upon
transmission, but is not effectiviethe serving party learns thatdid not reach the person to be
served.” In light of the CM/ECFeceipt, Hickey’s continued us# the CM/ECF system to file

case documents, and his continued use of his e-mail address in case filings, Hickey’s statements
in his notice of appeal and relayed by counséhéopposition to costs are insufficient to put the
Court on notice under Civil Rule (5)(b) and Apptdl&ule 4(a)(6)(A) that service did not reach

him. Thus, the Court concludes that Hickey reee timely notice of the judgment, complete on
transmission, for the purpes of Rule 4(a)(6)(A).

B. Hickey did not file a motion within fourteen days of receiving notice of the
judgment

Hickey was hospitalized when the judgmerds entered, and may be forgiven for not
checking his email at that time. But even iffies a sworn affidavit tht he did not check his
email address within twenty-one days afteretgry, and even if th€ourt accordingly finds
under Rule 4(a)(6) that he didtrtomely receive notice, he canrsstisfy the second requirement
of Rule 4(a)(6). To satisfy Rule 4(a)(6)(B)etiCourt must find that he filed a motion within
fourteen days after he received notice, butlatr than 180 days after the entry of judgment.
Two filings on Hickey’s behalivere made in the 180 days following entry of the judgment: the
notice of appeal and the opposition to costse ®pposition to costs was filed on November 1,
2011, just over a month after thelgment was entered, and theiio® of appeal was filed on
December 28, 2011. [ECF Nos. 1880]. But the opposition to costs contains a statement from
counsel that Hickey was unaware of any finpp@alable order, as well as a statement that
Hickey communicated with counsel by telefax, aanail. [ECF No. 188] 1 n.1 (“[H]e believes

no final order has been issued (or receivechiny) which would start the appeal process.”).



Indeed, counsel indicated that Hickey “would” séelextend the appeals briefing schedule if he
became aware of such an order. Id. The Coaricludes from this that Hickey still had not
“received notice” of the judgment via e-mail tae time the opposition wafiled. Hence, the
opposition could not be construed as seekingapeae the period to appeal from a judgment of
which Hickey purports to have been unaware. But even if the opposition to costs could be
construed as a motion to reopen the appeabgehbased on Hickey’s own statement it was not
filed within fourteen days after Hickey reeed notice of the entry of the judgment.

Hickey’s notice of appeal also containstatement that he was unaware of any final
appealable order. [ECF No. 190](“Hickey is unaware of any Final Order issued in the case
which will start the running othe [appeals] period.”). Hickegntered this notice on the docket
himself, indicating his ability to access theopeedings in the case. Moreover, the notice of
appeal necessarily indicates Hickey’'s awarenesslatier-filed order in the case—the very order
he was appealing, which denied his bill of c@std was filed two months after the judgment was
entered. In these circumstances, the Court narstlede that, by this time, Hickey had received
notice of the entry of judgment against hidgspite his statement to the contrary. But his
statement to the contrary also precludes thasirCfrom construing his notice of appeal as a
motion to reopen the time to appeal—prociagnunawareness of any final order cannot be
reconciled with moving to reopen tappeal period for that final order.

C. Reopening the appeal period would prejudice Scott

Finally, even if (1) the opposition to costsrmtice of appeal could constitute a formal
motion under Rule 4(a)(6); (2) either filing coude fairly construed as a motion to reopen the
time to appeal; (3) Hickey did not receive noticaha judgment within twenty-one days after it

was entered; and (4) the construed motion was filed within fourteen days after Hickey received
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notice of the judgment, the Court would not fitha@t any filing satisfiedRule 4(a)(6). For along

with the previously discusse@quirements, the Court must also find that no party would be
prejudiced by the reopening of the time to fileagapeal. Fed. R. App. B(a)(6)(C). Scott would

be prejudiced if the Court we to now permit Hickey tdile a new notice of appeal
encompassing the entire case, rather than jadtitls of costs. This action was filed in 2007 and

was tried in 2011, but it stems fraandispute that began in 1998.€Tjury sagely resolved “this
unseemly and protracted squabble,” [ECF. N89], by awarding both p@es no monetary
recovery. Hickey failed to appeal thatsotution timely or propeyl Although Hickey is
proceeding pro se, he was represented by counsel when the judgment was entered, and he
himself continued to maintain his law license for at least several months after the judgment was
entered, as evidenced by the payment sefldar dues in December 2011. [ECF No. 192]. He
should not now be permitted to rectify his mistakaost two years later. Scott would have been
well within her rights to interpret the FedeRulles to conclude, following the absence of a
notice of appeal relating to the judgmemndaafter 180 days, no filing styled as a motion to
extend time or to reopen the appeal time, Hiakey was not appealing the judgment. To now
reverse that settled expectation in this anaest would unfairly prejude Scott, and the Court
declines to do so. Accordingly, @hCourt finds that Hickey did not file anything capable of
construction as motion to reoperetappeal time under Rule 4(a)(6).

CONCLUSION

For all these reasons, the Court finds thatkely did not file anything that should be
treated as a motion for an extemsof time to appeal under Rui¢a)(5) or as a motion to reopen

the appeal period under Rule 4(a)(6) for the or@etered in this cagerior to November 28,
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2011. Hence, it is unnecessary to determine hdredny such motion should be granted. It is
hereby

ORDERED that the Clerk of t& Court shall promptly transmit a copy of this
Memorandum Opinion and Order to the D.C. Circuit.

SO ORDERED.

/sl
JOHN D. BATES
United States District Judge

Dated: October 29, 2013
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