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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD C. LINDSEY,
Plaintiff,
V. Civil Action No. 07-1939 (RBW)

DISTRICT OF COLUMBIA,

— e N N N

Defendant.

)

MEMORANDUM OPINION

Harold C. Lindsey, the plaintiff in this civil lawsuit, brings this action agairestistrict
of Columbia allegindl) age discriminatiotbased on the circumstances surrounding his
“remov[al] from his position afan] Accelerant Detection Came Handler” and the
“appoint[men} of Sergeant Proot to the position . . . [,who u]pon information and belief . . . is
under the age of 40,” Complaint (“CompIfil 38, 46-47(2) breach of “a duty of care to abide
by the rules, regulations, procedures and laws then in effect within the aé@olumbia Fire
and [Emergency Medical Systems] Department and in the District of Clyint 1 66, and?3)
intentional infliction of emotional distress causing “humiliation, embarrassment,Imenta
anguish[,] and pain and suffering,” id.  70. Currently before the Court is the defendanta mot
for summaryydgment under Federal Rule of Civil Procedure 56. Upon consideratioa of

plaintiffs Complaint, the defendant’'s summary judgment mqtard all relevant memoranda
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and exhibitsattached therefbthe Court concludes for the following reasons that it must grant in
part and deny in part the defendant’s motion for summary judgment.
l. Background

The plaintiff joined “the District of Columbia Fire and Emergency Medical Sesvic
(“DCFEMS”) on or around November 1979 as a firefighter.” Pl.’s Opp’n, ExhiBi.[} 2
(TheDistrict of Columbia’s Responses to Plaintiff's First Set of Requests for Aumig®ef.’s
Resp.to Pl.’'s Req. for Adm.”) {1 1. The plaintiff receivedeveral promotions during his tenure
at theDCFEMS; n 1989, the plaintifivas elevatedtb the rank of Inspector, and thba was
promoted to the rank of Fire Inspector in 193feforefinally beingpromoted to the rank of
Sergeant in January 200@. at il 2, 6;seePl.’s Opp’n at 3. In addition to his other dutsssa
Sergeantprior to February 200the plaintiffalso served as an Accelerant Detection Canine
Handler(“Canine Handler”) Def.’s Resp. to Pl.’s Req. for Adm. { 5; Pl.’s Opp’n at 14, Ih7.
this additional position, the plaintiffisesponsibilitiesncluded ‘the [ijnvestigation of fires to
determine the cause and origthrough the use and assistance of a canifies Opp’n, Ex. 14
(Memorandum of Duties of a Canine Hanjliatr 2

The “[p]laintiff was trained as [a]n arson accelerant detecjdh [a] canine[named]
Augie” in 1996. Pl.’s Opp’n at 3. When Augie retired, the plaintiff was then “ceftifievork
with [a c]anine[lnamed]TaZ,] since individuals are not certified alone but as a team comprised

of a human handler and a trained canine.; seePl.’s Opp’n, Ex. 11Korensic & Scientific

! In addition to the Complaint and the District of Columbia’stign for Summary Judgment, the Court also
considered the following submissions in resolving the defendantism@t) the defendant’'s Memorandum of
Supporting Points & Authorities (“Def.’s Mem.”); (2) the plaintiffidemorandum of Points and Authorities in
Suuport of Plaintiff's Opposition to ¢hDistrict of Columbia’s Motion for Summary Judgment (“Pl.’s Opp’'nijda
(3) the defendant’s Reply to Plaintiff's Opposition to the Motion for Sumradgment (“Def.’s Reply).

2 Although the defendant does not dispute that the plaintiff attainedrtk@f#&ire Inspector, the defendant does
dispute the timing of the promotion. Pl.’s Opp’n at 3; Def.’s Resp. toR&és for Adm. T 3.



Investigations February 25, 2001 Lettdforensicd etter”)) at 1 As a Canine Handler, the
plaintiff “receive[d] compensation,” in addition to his base salary, “of a minimum of two hours
of overtime a day for taking care of the canine.” The District of Columbia’sdres to

Plaintiff's Statement of Material Facts in Dispute (“Def.’s Resp. to Pl.’s Stfitl). “Because

he was on call twentfour hours a day, he was also guaranteed overtime for any hours spent
outside of normal working hours completing duties related to operating and tracanga.”

Pl.’s Opp’n at 4seePl.’s Opp’n, Ex. 5 (Deposition of Sergeant Phillip Proctor (“Proctor
Deposition”)) atl6:3-11, 17:13-22.

In 2001, the plaintiff was removdbm the Canine Handleposition although he still
maintained his position as a DCFEMS Sergeant. Pl.’s Opp’n at 4. While the plaidtifiex
defendant disagree as to tiraing of his removalDef.’s Resp. to Pl.’'s Req. for Adrj.5; Pl.’s
Opp’n at 4; Plaintiff's Statement of Material Facts in Dispute (“Pl.’s Stmt.”) LB@isey v.

District of Columbia Civil Action No. 02-1592 (RMC), slip op. at 5 (D.D.C. Feb. 3, 2005), it

appeardrom the February 25, 2001 letter to Chief Ronnie Few from David Latimer eh&ior

& Scientific Investigations that the plaintiff's removal occurred in e2€@1. SeePl.’s Opp’n,

Ex. 11 (Forensicketter) at 1 (“[W]e recently contacted Sgt. Harolthdsey to monitor job
performancevith his new . . . Canine, ‘Taz’. . . . During the conversation, Sgt. Lindsey . . .
related some very distressing news; he said that Taz had been taken from hiotdydig to

the plaintiff, he “was informed théile wasbeing removed from [the Caninearidler] position
because a DCFEMS officer (i.e.Sargeant, Captain, or Lieutenant) could not be allowed to
operate as a [Canine &t]dler,” due to the burden of performing both positions. Pl.’s Opp’n at 4.
However,Richad Fleming, who at all elevant times in this case was a Deputy Chief Fire

Marshall in the DCFEMSndicatedthe plaintiff's removal from his Canineandler position



“had to do with the organization’s structure and union regulafregarding]who couldbe a
[Canine Handler, or a technician, and who couldn’t.” Pl.’s Opp’n, Ex. 3 (Deposition of Richard
Fleming) at23:6-12. During his tenure as a Canineakdler, the “[p]laintiff was the only

member of thgDCFEMS]to be certified to work as an Accelerant Detection Canine Handler.”
Def.’s Resp. to Pl.’s Req. for Adm. { 7. Upon receiving notice of his removal from tieeCa
Handler position, the plaintiff indicated “he was willing to give up his rank of Setgearder

to remain part of the Accelerabetection Team;” however, the “[d]efendant did not allow [the
p]laintiff to” do so. Def.’s Resp. to Pl.’s Req. for Adm. Y 24, 25.

At the time ofhis removahs a Canine Handlethe “[p]laintiff was over 40 years of
age.” Id. at 1 9; Def.’s Resp. to Pl.’s Stmt. { 1. Followihg plaintiffs removal, “the next
person to serve as .[a] Canine. . . Handlerfor DC was Sydney DeSilvaDef.’'s Resp. to Pl.’s
Req. for Adm. 1 12, who was under 40 years of age, id. at { 16.

In August2002, theplaintiff sued the District of Columbia and Fire Chief Adrian
Thompson for age discriminatiamder the Age Discrimination in Employment Act (“ADEA”)
seeking “to be returned to the Fire Prevention Division and allowed to work with anotkier dog
Lindsey,slip op. at 7. Specifically, the plaintiff argued that the defendant discrirdiagsgnst

him by replacing him with “a persgmunger than 40 years old as a [C]aninegjttller.” 1d.

Relying on the Supreme Court’s decision in McDonnell-Douglas Cofgreen 411 U.S. 792
(1973), Judge Collyer found that the plaintiff regdablished a prima facie case of age
discrimination because he was “over 40 years old and in thpratgeted clas, he was qualified
to be a Sergeafft]aning H]andler,and he was replaced by [DeSilweho was under 40 years
old.” Lindsey, slip op. at 10. The Court then found, however, that the defendant had a

legitimate, nondiscriminatory reason for its action when it decided thasitaeeburdensome



for the plaintiff to work smultaneously as a sergeamtd a Canine &hdler, idat 1612, and
because the plaintiff failed to present sufficient evidence to demonstratedligefendant’s
legitimate, nondiscriminatory justification wapretextdesignedo conceal its discrimiriary
actions the Court granted the defendant’s motion for summary judgment in February 2@®5, id.
13-14. Inheropinionin that case, Judge Collyaotedthatdespite the Department’s explanation
thatit was too burdensome for the plaintitb“adequately perform both duties as eg8ant and

a canine handler . does not undercut the fact that Sgt. Lindsey was qualified to perform both
sets of duties.”_Lindsey, slip op. at 10, n.5.

In late 2005, the “District took disciplinary action against [DeSilva], and eventuall
removed him fronthe[C]anine[H]andler position.” Def.’s Mem. at 20, T°2At the onset of
DeSilva’s disciplinary actiorthe plaintiff notes thdtSergeant Proctor operated as the [canine]
handler for the Department while simultaneously maintaining his duties asagetgPl.’s Stmt.

1 13. The defendant does not dispute this fact, but further explains that

Sergeant Proctor never applied for, and was never grantgd]trene[H] andler

position. Instead- because he directlgupervised a [@nine [H]andler who,

beginning in late2005, was being disciplined for performance deficiencies that

eventually led to his removat Sergeant Proctor was temporarily tasked with

responsibility for handling the canine until these disciplinary proceedings were
completed, and the position itself became vacant.

Def.'s Resp. to Pl.’s Stmt. § 13 he defendant contends that because DeSiiwaved his
removal[,] the district was unable to fill the position or otherwise make anyisakeantilthe
grievance process reached completion.” Def.’s Mem. at 20, i@.ddfendant furthendicates
that “under exigent circumstances designed to address the canine’s welfare, €faed Ri

Fleming instructed Sergeant Proctor, who had the requisitengato fulfill the duties of the

% The page numbers the Court references in the Defendant’s Memorandunpant®fijits Summary Judgment
Motion arethe page numbers assigned by the Court’s filing system, as thelalefsriMemorandum itself is not
numbered.



position on a temporary basisld. at I 4. Moreover, the defendant notes that it “did not
advertise the position of [Canine H]andler before placing Sergeant Prodterpodition,”

Def.’s Resp. to Pl.’s Stmt. 5, beantends this fact is immaterial because “Sergeant Proctor did
not serve in the position of AcceleteDetection Canine HandlerJef.’s Resp. to Pl.’s Req. for
Adm. | 29.

Conversely, the plaintiff believes that Sergeant Proctor’s appointment toriireeCa
Handler position Was never intended to be temporary [because] Sergeant Proctor operated as the
[Canine Hhndler and performed all of the duties and functions[Gaine H]andler while
performing the duties required of him in his rgaR Sergeant for a minimum of one year.”
Plaintiff's Responses to Defendant’s Statement of Uncontested Matestal(Fral.'s Resp.”)

4. The plaintiff further contends that although the “defendant had a policy that ansexmedd
not operate as a [Caninedtdler][, it] does not proffer a single policy or procedure in place
within the DCFEMS that would prevent [hinfijlom filling a vacancy while a grievance is
pending.” Pl.’s Resp. 3. And as further proof of hisdigerimination claim, the plaintiff
points out that when Sergeant Pro@ssumed DeSilva’s duties as a Canine Handéras
alsounder forty years of ageseePl.’s Opp’n, Ex. 5 (Proctor Depositioa)6:21-22, 7:1
(Sergeant Proctor was born on June 12, 19866 plaintiff contends that this fact is significant
because “Chief Fleming and other DCFEMS officers regularly made rethatkhie department
wanted a younger workforce.” Pl.’s Stmt. § 7. In suppottisfassertion, the plaintitfites a
Memorandum from Chief Fleming dated December 3, 1998, which states “for the future |
recommend selecting investigators and first line supervisorsestrh@r stage of their careers

. Younger members will provide a greater return for the amounnefand money committed to

their development.” Pl.’s Opp’n, Ex. 15 (Memorandum from Chief Fleming) at 1.



On May 3, 2006, “the Department sent out a Memorandum for ‘Members of Interest in
the Position of Accelerant Canine Handler.”” Pl.’s Opp’n ae8;Pl.’s Opp’n Ex. 7 (May 3,
2006 Memorandumat 1 While “the Memorandum listed a dozen very detailed qualifications
and duties],] . . . none [of them] indicatiht an officer was not abJ®o] qualif[y] for the
position,” Pl.’s Opp’n at 6seePl.’s Cpp’n, Ex. 7(May 3, 200@8Vlemorandum) at-B, butthe
plaintiff was informed prioto and afterlhe issuance of the May 3, 2006 Announcement that he
was not able tapply because he was a SergeBef,’s Resp. to Pl.’s Stmt. § 12. On June 12,
2006, the plaintiff “filed a complaint for age discrimination with [baited StatesEqual
Employment Opportunity Commission (‘EEOCAnd the District of Columa Office of Human
Rights (‘'OHR),” allegingthathehad beemeemedneligible to apply for the May 3, 2006
vacancy'because he held the rank of Serggphbut [that] at the time of the Memorandum a
much younger Sergeant Proctor was operating@sam@ine]Handler.” Pl.’s Opp’n at 6.
Specificaly, the phintiff stated in theypewrittenportion of hisEEOCcharge that

in May 2006, | was not afforded the opportunity to agplya Sergeant

position as a [Caningflandler. . . . The person selected for this position

has less than a year experience and is younger than me. In addition,

employees selected f¢€anine] Handler positions have been under the

age of 40.
Def.’s Mem., Ex. C (EEOC Charpat 1. In thequestionnaire section of his EEOC charge, the
plaintiff wrote that‘the [F]ire [Departmentkent a Sergeant to receive full training in becoming
the[C]anine[H] andler and gave him the position without opening up the position to anyone in
the department.’ld. at 2.

In December 2006, “the Department issued a Vacancy Announcement for argéore/A

Investigator Armed/Canine Handler,vhich indicated “[m]embers of the Department below the

rank of Sergeant, with (5) years accredited service with DCFEMS” Wgileleto apply. Pl.’s



Opp’n at 6; Pl.’s Opp’nEx. 8(December 1, 2006 Vacancy Announcemant) Subsequent to
the issuancef this announcement, Scott Wilson was assignéldet@anine Handlgosition.
SeeDef.’s Resp. to Pl.’s Req. for Adm.  18. At the tiofi&Vilson's assigmentto the Canine
Handler positionhe alsd‘'was under 40 years of ageld. Additionally, althoughhe exact
dates areinclear, at some poimt time another Sergearatlso serve@s a Canine &hdler after
the plaintiff’'s removal.Pl.’s Opp’n, Ex. 5 (Proctor Depositioa) 102:22-103:1-10. The
plaintiff did not file a new EEOC charge based on the December 2006 vacancy posting, and he
did not amend the EEO&Iministrativecomplaint that he filed in June 2006 to include any
allegations of discrimination related to the Decen#86 vacancythe plaintiff asserts that the
EEOC complaint he filed “in June 200@as based solelyoh the department’s May 2006
Memorandum and a Sergeant operating [@aaineH]andler.” Pl.’s Resp. | 8.

In response to his EEOC charge, the plaintiff received notice of his right sosaime
around August 2007. Pl.’'s Opp’n, Ex. 13 (EEOC Notice of Right t) &u@ The plaintiff then
filed his Complaint in this cas on October 26, 2007. In hi®@plaint, the plaintiff asserts
claimsagainst the defendaat age discrimination, Compll{l 3764, negligence, id]{ 6568,
and intentional infliction of emotional distresd. 11 6977. In support of his age discrimination
claim, the plaintiff asserts that he “was removed from his pogiéi® a Canine Handleand had
his dog confiscated and assigned to another younger employee, based solely uporowes age (
40[years]).” 1d. 1 60. In support of his negligence claim, the plaintiff asserts that the
“[d]efendant owed [him] a duty of care to abide by the rules, regulations, proceddr&sys
then in effect within the District of Columbia Fire and [Emergency Medical Bygdte
Department and in the District Golumbia; id. § 66, andhat the defendant breached thatydut

id. 1 67. Finally, in support of his intentional infliction of emotional distress claim, the plaintif



asserts that he “has . . . suffer[ed] éiommal anguish[land psychological distress” as a result of
being removedrom his position as a Canineaddler, beingeplaced by a younger individual,
and being prevented “from applying for the position of [Canine] Handler when the yacanc
announcement was postedd. 1 73.

The defendant moved for judgment on the pleadings on July 23, 2008. In support of its
motion,the defendant argued that the plaintiff’'s claims were barred by the @octnias
judicata because the plaintiff “again alleges that the [defendant] impreparbved him from
his position as the Accelerant Detection Canine Handler and engaged ifd[esjg@mination,”
Def.’s Mem. at 5, and “[a]gain, [the p]laintiff bases his claim on the lone facth@g@erson who
replaced him as the [h]andler was under the age of 40,” id. The defendant asserted that Judge
Collyer’s earliermemorandum opinion in Lindsepmpletely barrethe plaintiff from pursuing
his current claims|id. at 8. After considering the arguments raised by the partiesCthurt
granted in part and denied in part the defendant’'s motion, concluding in its April 9, 2009
Memorandun©Opinion that the “plaintiff's claims arising from his removal as.[a]Canine. . .
Handler are precluded under the doctrine of res judicata, but that the same danwisbarred
by Judge Collyer’s decision insofar as they arise from the seledti®ergeant Proctor for the

position of . . Canine. . . Handler in late 2005.Lindsey v. District of Columbia609 F. Supp.

2d 71, 77 (D.D.C. 2009).

On October 18, 2010, the defendant moved for summary judgmentkeuknal Rule of
Civil Procedure 56, arguintpat the “[p]laintiff cannot establish a primacfe case of age
discrimination . . . negligence . . . [or] intentional infliction of emotional distreBef:’'s Mem
at 1. More specifically, the defendamaintends thahe plaintiff “cannot establish prima facie

case of negligentelue to the plaintiff's failure to introduce expert testimony on the appropriate



standard of care applicablettos case.ld. at 1415. While “expert testimony on the appropriate
standardf care is not required in every case where negtiges claimed,” the defendariaims
that “it is required where ‘the subject in question is so distinctly related to ienees

profession or occupation as to be beyond the ken of the average laypdgdsan.15 (quoting

Butera v. District of Columbia235 F.3d 637, 659 (D.C. Cir. 2001)). The defendant pibsits

the manner in which the District was purportedly required, but failed, to comply

with unspecified ‘rules, regulations, procedures amg lthen in effect within the

District of Columbia Fire and Emergency Medical [Services] Departmentrand

the District of Columbia’ is not one within the realm of the everyday experiences

of a lay person and is distinctly related to the firefighting profession.

Id. Furthermore the defendant argues that the plaintiff's claims are prodgdaraed because
the plaintiff failed to administratively exhaust laigediscriminationclaim as it relates to the
December 2006 Vacancy Announcement and subsehirestand that he failed to satisfy the
mandatory notice requirements for bringing his negligence and intentionalanflaftemotional
distress claimas prescribed b8ection 12-309 of the District of Columbia Codd. The
defendant also assertathhe plaintiff cannot recover punitive damaggaiast the District of
Columbia or recover punitive or compensatory damages under the AREA.

In his opposition memorandum, thrintiff voluntarily dismisses his intentional
infliction of emotonal distress claim andithdrawshis request for putive damages. Pl.’s
Opp’n at 23 With regard to his age discrimination claim, however, the plaintiff argues that the
defendanthasfailed to “articulate[ ¢r provide[] any evidence that [the p]laintiéf not a member
of a protected group, was not qualified to operate[@aaine][H] andler, or that [the d]efendant
did not subject [the p]laintiff to an adverse employment action or that there areumostances

to support an inference of discriminatiorid. at 13. Additionally, the plaintiff argues that the

defendanhas not metits burden of proof [as to]staffirmative defense of failure to exhaust”

10



administrative remedieg]. at 8, and that theondiscriminatory reasooffered by the defendant

is a pretext for discriminationd. at 1520. In response to the defendamrgument thagxpert
testimonyis necessary to establish his prima facie case of negliggnecplaintiff argues that
suchtestimony is not necessary because the “[p]laintiff brings his negligémoefor [the
d]efendant’s failure to provide a work environment free of discrimination in violaticedef &l
antidiscrimination laws, not for violations of DCFEMS policies and procedures,” id. at 21, and
“[w]here negligent conduct is alleged in a contigat] is within the realm of common

knowledge and everyday experience, the plaintiff is not required to adduce esfi@xirg

either to establish the applicable standard of care or to gnavéhe defendant failed to adhere

to it,” id. at 2122 (quotingDistrict of Columbia v. Hamptqr666 A.2d 30, 36 (D.C. 1995)).

. Standard of Review
To grant the defendantfaotion for summary judgmeninderFederal Rule of Civil
Procedure 56, the Court must find that “there is no genuine diagptiteany material fact and
themovant is entitled to judgment as a matter of lawed. R. Civ. P. 56fa A material fact is

one that “might affect the outcome of the suit under the governing landérson v. Liberty

Lobby, 477 U.S. 242, 248 (1986). When ruling on a motion for summary judgment, “the court

must draw all reasonable inferences in favor of the nonmoving party, and it magket m

credibility determinations or weigh the evidence.” Reeve&sanderson Plumbing Prods., Inc.,

530 U.S. 133, 150 (2000) (citations omitted). The defendant has the burden of demonstrating the
absence of a genuine issue of material fact, and thataimeiff “fail[ed] to make a showing

sufficient to establish thexistence of an element essentights] case, and on whidhe] will

bear the burden of proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

11



In responding t@ summary judgment motion, the plaintifiust do more than simply

show hat there is some metaphysical doubt as to the material fAd&gsushita Elec. Indus.

Co., v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Accordinglyl#uetiff camot rely on

“mere allegations or denials . . . but . . . must set forth speadis §howing that there is a
genuine issuéor trial.” Anderson, 477 U.S. at 248 (internal quotation and citation omitted)
(second omission in original). Thus, “[i]f the evidence is merely colorable, or iggndtcantly
probative, summary judgment gnae granted.”ld. at 24950 (citations omitted).

Il. Legal Analysis

As noted above, the plaintiff is no longer pursuing his claim of intentional infliction of
emotional distress. Moreover, as a result of this Court’s April 22, 2009 Memorandum Opinion,
the plaintiff cannot pursue any ofshelaims insofar as they relatethe hiring of DeSilva in
2001 to replace the plaintiff as a Caninanidler. Accordingly, thessuesemaining for he
Court to resolvare the following: (1) whether the plaintiffbarred from briging his ADEA
claim due to his failure to exhauss administrative remedidsy failing to filean EEOC charge
in connection with the December 2006 vacancy posting; (2) assuming that the mahmwifsted
his administrative remedieshether the facts in the record, when viewed in the light most
favorable to the plaintiff, are sufficient to set forth a claihage discrimination under the
ADEA; (3) assuming that the plaintiff can proceed with his ADEA claim, whether the plaintiff
canrecover compensatory damages under the AQBEAwhether the plaintifprovided
sufficient notice of his negligence claim to the Mayor of the District of Columbisupant to
District of Columba Official Code 812-309; and (bassuming that the plaintiffrovided
sufficient notice to the Mayor, whether tiefendant is entitled to summary judgment due to the
plaintiff's failure to present expert testimony to establish a prima facie tasglmence The

Court will address each issue in turn.

12



A. Administrat ive Exhaustion ofthe Plaintiff's ADEA Claims

The defendant argudisatthe plaintiff cannot proceed @my claim related to the
December 1, 2006 Canineahidler vacancy announceméetcause the plaintifailed toexhaust
his administrative remedies in regard$iteADEA claim. It is thedefendaris positionthat this
result is required because the ADEA exhaustion requirements “corfjnagoidintiff to first file
an administrative charge with the EEOC and exhaustrmlédies with respect to that charge []
before bringing a civil lawsuit.” Def's. Mem. at 10.

It is not disputed that the plaintiff filed an administrative chavgk the EEOC on June
12, 2006, and that the EEOC charge did not include any allegatidiscomination related to
the vacancy postingpatwas announced in December 2006; ratheraliegations were limited
to the circumstances surrounding “the [DCFEMS’s] May 2006 MemorandunSarant
Proctor'sselection a€anineHandler position in late 2005. Pl.’s Opp’n at 11. Ardle/the

defendant is correct thtte plaintiff is required to exhaust all administrative remeftiesach

discrete actionf alleged discriminatiorseeNat’| R.R. Passenger Corp. v. Morgan, 536 U.S.
101, 108 (2002)‘[S]trict adherence to the procedural requirements specified by the legskatur
the best guarantee of evhanded administration of the law.”); iat 113 (“[D]iscrete
discriminatory acts are not actionable if time barred, even when they are telat¢slalleged in

a timely filed charge. Each discrete discriminatory act starts a new olofthknfy charges

alleging that act.”); ColemaAdebayo v. Leavitt, 326 F. Supp. 2d 132, 137 (D.D.C. 2004)

(Friedman, J.)here the plaintiff is notseekingto bring a second age discrimation claim based
on theDecembeR006 \acancy posting. As the plaintiff indicatée is only relying on the 2006
vacancy posting to the extent thatsupport[s] . . [the p]laintiff's pretext argumeritPl.’s

Opp’n at 12regarding the Mag, 2006 Memorandum seeking “Members Interested in the

13



Positionof Accelerant Canine Handlénd., Ex. 7 (May 3, 2006 Memorandura) 1 Given that
the plaintiff is bringing a claim of discrimination basgaelyon theMay 2006 vacaay
announcement, the defendant’s exhaustion argument is without merit.

B. The Plaintiff's Age Discrimination Claim

“[A] plaintiff bringing a disparatdreatment claim pursuant to the ADEA must prove, by
a preponderance of the evidence, that age was théoberuse of the challenged adverse

employment action."Gross v. FBL Fin. Servs.,  U.S. , 129 S. Ct. 2343, 2352 (2009).

This Circuit applies the burdeshifting framework set out iMcDonnell Douglas Corp. v.

Green 411 U.S. 792 (1973) to cases brought unideADEA. SeeChappelJohnson v. Powell,

440 F.3d 484, 487 (D.C. Cir. 2006); Paquin v. Feder#l Niortg. Ass’n, 119 F.3d 23, 26 (D.C.

Cir. 1997). The first step in thdMcDonnellDouglastest is to determine whether the plaintiff has

established a prima facie case of discriminatiéhl U.S. at 802. To satisfy this prong of the
test, the plaintiff must show that he is (1) a member of the protected class,least 40 years

of age; (2) qualified for the position, (3) suffered an adverse employment asttb4) was
replaced by a person who wagficiently younger to create the inference of age discrimination.

Brown v. Brody, 199 F.3d 446, 452 (D.C. Cir. 1999). Ot first prong isnet, the burden of

production shifts to the defendant to idenafiggitimate, nondiscriminatory reaséor the

challenged employmesiction McDonnellDouglas 411 U.S. at 802. If the defendant meets

this burden of production, the plaintiff must “prove by a preponderance of the evidente that
legitimate reasons offered by the defendant were not its true reasons, datpvetext for

discrimination.” Texas Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 253-55 (1981).

However, “[i]t is not enough for the plaintiff to show that a reason given for a janas not

just, or fair, or sensible. He must show that the explanation given is a phony rdaisghtach

14



v. Dep't. of Corrections, 86 F.3d 1180, 1183 (D.C. Cir. 1996) (quoting Pignato vIvams Air,

Inc., 14 F.3d 342, 349 (7th Cir.1994)

At the summary judgmerstage, however, the plaintgfability to establish a prima facie

case is of little concern to the Court. As the District of Columbia Circuit h&daidy v. Office

of the Sergeant at Arm520 F.3d 490, 494 (D.C. Cir. 2008)where an employee has suffered

an adverse employment action and an employer has asserted a legitimadesanioninatory
reason for the decision, the district court need not—and shoulddezide whether the plaintiff

actually made out a prima facie case urddeDonnell Douglas.” Thus, where an employer

moves for summary judgment (as is the case here), the Court is confronted with “oak cent
guestion: Has the employee produced sufficient evidence for a reasonable jodythafithe
employer’s asserted natiscriminatory reason was not the actual reagamthe adverse
employment actiorand that the real reason the employer’s action was to “intentionally
discriminate[] against the employee on the basis of [add].”

Here, although the defendant claims to have provided the Court with “nearly fivel. . . ful
pages of uncontested evidence [that] conclusively establishes that the [ddIATIEA claim .
.. must be dismissed for . want of a prima facie case,” Def Reply at 3, the Court finds
nothing in either the defendant’s memorandum in support of its motion or its reply beed i
disputes that the plaintiff suffered an adverse employment action. Furtheinstasdisputed
that the defendant’s profferedasons for not appointing the plaintiff to the Caniaadler
position in 2005—specifically, the need to place Sergeant Proctor in the positiorett gret

welfare of the canire-constitutes a legitimate, nondiscriminatory reason undevitdi@onnell

* Although Bradyconsideredhe McDonnell Douglagest in the context of a claim brought under Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 200Qethe logic oBradyappliesin the ADEA context as wellSeeJones
v. Bernanke557 F.3d 670, 678 (D.C. Cir. 2009) (applyBiadyframework to retaliation claim under ADEA).
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Douglastest. Thus, under the Circuit’'s precedents as noted above, the Court must now
determine whether the plaintiff has put forth sufficient evidence for a rdalegoey to conclude
that the defendant’s proffered reason is false and that discrimine®the real reason for the

failure todesignatéhim for the assignment. St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 515

(1993). In other words, “the plaintiff must show that a reasonable jury could concludallfrom
of the evidence that the adverse employment decision was made for a discrimmgegdon.”

Lathram v. Snow, 336 F.3d 1085, 1088 (D.C. Cir. 2003).

On therecord before it,lte Court finds that the plaintiff has made a sufficient showing to
survive summary judgmeniThe plaintiff identifies severalccurrences in whic&hief Fleming
made statementggarding his desire to have a younger workforce, including a memorandum
written byChief Fleming on December 3, 1998, in which he recommended that the Fire
Department “select investigators and first line supervisors at an etatiercf their careers
[because ylounger members will provide a greater reti?h’s Opp’n, Ex. 15 (Memorandum
from Chief Fleming) at 1.Moreover, in his deposition, the plafhindicated that “Chief
Fleming had stated numerous times (to the plaintiff) that he wanted younger people irt.the uni
PI's Opp’n, Ex. 4 (Declaration of Harold C. Lindsey) at 52:18-22. uhér testified that Chief
Fleming “said . . that to the investigation unit numerous éisi’'id. at 53:2-4, and that “[i]t
wasn’t a general statement. This was his idea and philosophy of the urt33dl5-16. When
asked if he heard anybody else make commentstthey Wanted younger people in the
positions,” the plaintiff answered &t that | can recall,” but indicated he had heard Chief
Fleming make such comments while the plaintieis in the Canine &hdler position and other
positions. Id. at63:10-22, 64:1-5When askedf anyone else was present whehief Flaning

make these comments, the plaintiff listed “Investigator Hollis, John Currypsept Mitchell,
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Wesley Hamilton, [and Alan] Lancasterld. at64:6-17. Drawing all reasonable inferences in
favor of the plaintiffas it must at this stage of theopeedingsReeves530 U.S. at 15Ghe
Court finds thaChief Fleming’'sallegedstatements could be construed by a reasonable juror to
substantiate his desite have a younger workforce, which in turn supports the inference that in
choosing Sergeant Proctor for the position and not making the opportunity available to possible
applicants Chief Fleming was intentionallyiscriminatingagainst the plaintiff. This is
especially true when Chief Fleming’s statements are viewed in ligheafrtdisputed evidee
that since th@laintiff was removed from his Canine Handler position in 200k Department
has not hired a [Canine H]andler over the age of 40.” PIl.’s Opp’n at 18. Thus, a reasooable |
could findthe plaintiff's evidence sufficient to rebut the defendant’s proffered explanftion
SergeahProctor’s appointment to the Canine Handler position in 289%ell as the failure to
make the position available to anyone else in May 2006.
C. Damages Available Under the SEA
The plaintiffhas voluntarily dismissed his request for punitaenageshut he still
requests a variety of other monetary relief, including compensatory damagesefdinant
argueshowever, that compensatory damages are unavailable heddDEA. Def.’s Mem. at
10-11. 29 U.S.C. § 626(b) provides the rediedilable to an aggrieved party under the ADEA
Amounts owing to a person as a result of a violation of this chapter shall be
deemed to be unpaid minimum wages or unpaid overtime compensation for
purposes of section 216 and 217 of this tieovided That liquidated damages
shall be payable only in cases of willful violations of this chapter. In any action
brought to enforce this chapter the court shall have jurisdiction to grankegiath
or equitable relief as may be appropriate to effectuate the purposes of this,chapte
including without limitation judgments compelling employment, reinstatement or
promotion, or enforcing the liability for amounts deemed to be unpaid minimum
wages o unpaid overtime compensation under the section.

“Thus, the text of the ADEA explicitly provides for back pay, unpaid overtime comp@msa

and liquidated damages but not compensatory and punitive dam&gstas v. P & R
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Enterprises, In¢.Civil Action No. 02-478 (RMU), 2002 WL 31520357 at *2 (D.D.C. 200@).

fact,in the plaintiff's previousase, Judge Collyelismissed th@laintiff's compensatory and
punitive damages demands as unavaglainider the ADEA .Lindsey, slip op. at 14, n.gge

Prouty v. Nat'l R.R. Bssenger @p., 572 F. Supp. 200, 208 (D.D.C. 1988)ding “that

compensatory and punitive damages are not available under the ADB#Cause persuasive
case law and the ADEA have made it clear tmahpensatory damages are unavailable to the
plaintiff, the Court concludes that the defendant is entitledrtovsary judgmenon the
plaintiff’s demandor compensatory damagesated to his age discrimination claim under the
ADEA.

D. The Plaintiffs Compliance with the Requirements of D.C. Code 8§ 3209

The defendant argues that it is entitled@onmary judgment on the plaintiff's negligence
claim to the extent that the plaintiff seeks unliquidated damages such as competesatyes

that were “noeasily ascertainable at the time they arose.” BleBkgnette v. District of

Columbia, 730 F. Supp. 2d 200, 205 (D.D.C. 20%8&Def.’s Mem. at 1314. Under 8§ 12-309
of the District of Columbia Code, the plaintiff cannot pursue an action against thietdis
Columbia for unliquidated damages “unless, within six months after the injury @gaanras
sustained, the [plaintiff] has given notice in writing to the Mayor of the DistriCotumbia of
the approximate time, place, cause, and circumstances of the injury or dani2gesges are
considered to be liquidated if at the time they arose, they were “an eaglyaaisable sum

certain.” Hartford Acc. & Indem. Co. v. Digtt of Columbia, 441 A.2d 969, 974 (D.C. 1982)

(quotingKiser v. Huge 517 F.2d 1237, 1251 (D.C. Cir. 1974))hile “compliance with
[Section 12-309] is mandatory as a prerequisiteifiogfsuit against the Distrittfor

unliquidated damages, Brown v. District of Columbia, 853 A.2d 733 (D.C. 2004) (q@rnsg
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v. District of Columbia734 A.2d 1077, 1081 (D.C. 1999)), “ he failure to give notice under

[Sectior] 12-309 . . . does not balaims for. . . liquidated damagesBlockerBurnette, 730.

Supp. 2d at 204.

Applying theseorinciplesto this case, the Court finds that the plaintiff's failure to
provide notice to the Mayor will only bar a portion of the damages that he regukss
Complaint® Specifically,the plaintiff cannot pursue his requést damagedased on
“emotional distress, pain, suffering and humiliatidc®ompl. § 68 as such damagese not

“easily ascertainable at the time they ajo&gdzeneiny v. District of Columbija99 F. Supp. 2d

31, 34 (D.D.C. 2010) (barring damages for pain and suffering becaudantiages werénot
easily ascertainable at the time they arose and therefore qualify asdadidulamages under 8
12-309.”). As for theemainderof his prayer for damages, however, the Court finds that such
relief is potentiallyavailable to the plaintiffnotwithstanding the requirements of Section 12-309.
The plaintiff'sclaim forlost wagess essentially a request for a “back pay award[, which is]
generally considered a form of equitable relieand not “unliquilated damages.Id. Likewise,
his request for “declaratory and injunctive relief concerning the illegire of the policies and
practices” at issue in this case, Compl. at 10, fall outside the scope of Section LR«309,

451 F. Supp. at 1000The plaintiff's request foattorneysfeesalso fall outside the ambit of
unliquidated damageas*“the general rul@in the District of Columbiajs that attorneys’ fees are
not considered damages at all[, and tlhusthe absence of notice under ¢8en]12-309 does

not bar [the plaintiffifrom recovering [his] attorney|$ees.” Caudle v. District of Columbia,

®> The Court need not consider whether the plaintiff's demand for punitiagks is barred by § D9, as the
plaintiff is no longer pursing an award of punitive damad&sesupra at 11.

® While the plaintiff, in his Complaint, does not specifically request Ipagkin his prayer for relief, he does request
back pay in paragraph 68 of his Complaint, where he states that “[a]s a ditgecbaimate result of the breach, and
without [the] plaintiff in any way contributing thereto, . . . [the p]lairtids also incurred substantial amount of lost
wages, and other cosiad expenses.” Compl. T 68.
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Civil Action No. 08-205 (HHK), 2008 WL 3523153 at *3, (D.D.C. 2008)nally, the plaintiff's
request foan award ohis litigation relatectosts desnot constitutex request founliqudated
damages; even though, at present, the amount of costs in this case have “not [beenl] rende
certain by a judgment or agreement,” these costs are nonetheless liquidated texpare

“capableby ascertainment by computatioat the time they ariseDistrict of Columbia v. World

Fire & Marine Ins. Co., 68 A.2d 222, 225 (D.C. 1949). Accordingly, with the exception of his

request fodamages resulting frofemotional distress, pain, suffering and humiliation,” Compl.
1 68, Section 12-309 does not bar the plaintiff from pursuing the ddinesigesie seeks to
recover based on his negligence claim

E. The Merits of the Plaintiff's NegligenceClaim

Finally, thedefendant argues that tt@aintiff cannot establish negligence absent expert
testimony.” Def.’s Mem. at 14. Specifically, the defendant asg&ts

[tlhe manner in which the District was purportedly required, but failed, to gompl

with unspecified ‘rules, regulations, procedures and laws then in effect within the

District of Columbia Fire and Emergency Medical [Services] Departmentrand

the District of Columbia’ is not one within the realm of the everyday expeese

of a lay person and is distithg related to the firefighting profession
Def.’s Mem. at 15.

“[E]xpert testimony is needed if ‘the subject matter is too technical for the lay jurd

District of Columbia v. Hamptqr666 A.2d 30, 36 (D.C. 1995) (quoting Beard v. Goodyear Tire

& Rubber Co., 587 A. 2d 195, 200 (D.C. 1991)). With regard to claims of negligence, expert
testimony is “required . . . regarding the applicable standard of care, Urdesgofect matter is
‘within the realm of common knowledge and everyday experience™ of the juDissrict of

Columbia v. Arnold & Porter, 756 A.2d 427, 433 (D.C. 2000) (quabrggrict of Columbia v.

White, 442 A.2d 159, 164 (D.C. 1982)). In other words, the “plaintiff must put on expert
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testimony to establish what the standard of care is if the subject in quesbatistirsctly
related to some science, profes§ipor occupation as to be beyond the ken of the average

layperson.” Id. (quotingMessina v. District of Columbj&33 A.2d 535, 538 (D.C. 1995)ee

alsoHampton, 666 A.2d at 361 the substantially smaller number of cases falling within the
common[-]knowledge exception, we have refused to require expert testimonyhghssue
before the jury did not involve either a subject too technical for lay jurors to understidwed or
exercise of sophisticated professional judgment.”

In this case, the Court is not persuaded that expert testimony is requiteel éaintiff
to establish his prima facie case of negligence. While the Court agrees thraeimstances
expert te§mony is necessary to assgjistors in determining whether a regulation or statute has
been violated the Court finds entirely lacking from the defendant’s submissions iwttlyis

particular instancgurors’ general knowledge is insufficient to determine whether the District of

Columbia failed to comply witkither federal antdiscrimination laws othe District of
Columbia Fire and Emergency Medical Services Department’s rulesgatiegs, procedures,

andlaws that were in effect at the time of the alleged discriminatioract, the Court does not

’ While the defendant cites several cases in support of its argument thiaiirikiéf  required to present expert
testimony to establish his negligence claim, the Court finds alkskthases inapposite, as each case concerned a
subject area that required either a professional degree in order to acquire tleglgamtbout the subject on which
the negligence claim was based, or specialized training to perform a jodebatiBl contributed to the negligent
conduct. Seeln Re C.W, 916 A.2d 158, 167.C. 2007) (concluding that “the applicable standard of edquee,

the nature and amount of supervision the District was obliged to sxenoer Mr. and Mrs. D.’s disposition of the
foster care paymentswas surely ‘beyond the ken’ of the average lay person, and expert tgstiroold therefore

be required”)Youngv. District of Columbia752 A.2d 138, 146 (D.C. 2000) (concluding “that the level of training
to which the District should be held in training police officers in (landterdnt disputesyinot within the common
knowledge of lay persons”Ristrict of Columbia v. Hamptgré666 A.2d 30, 3@7 (D.C. 1995) (concluding “that

the selection of foster parents and the supervision of the care thegepaoginot activities ‘within the realm of
comma knowledge and everyday experience,” because “social work is a licensedswafin the District of
Columbia, the practice of which is limited to persons with specializedrnigdjnEtheredge v. District of Columhbia
635 A.2d 908, 91-P18 (D.C. 1993]concluding that although the plaintiff asserted “that the District itgaf
negligent in connection with the hiring, training, and supervision of Offfeége . . . the jury was never made
aware, by expert testimony, of ‘recognized standards concesuaaty training™ and because of this “no reasonable
juror could have found negligence on the part of the District in the hiraigirtg or supervision of Officer Paige.”).
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find that either a technical background or sophisticated professional judgmentsisangcte
determinewhether the defendaehgaged iragediscriminationbecause jurarare regularly
called upon by the courts to make such deteations without expert testimongee e.qg,

Zuniga v. Boeing Co., 133 Rpp’x. 570, 581 (10th Cir. 2005) (rejecting district court’s holding

that expert testimony was required to assist the jury in interpreting statistical cevimied
determining whether employer intentionally discriminated ag#nesplaintiff based on his age).
Thereforethis Court finds expert testimony unnecessary to establisitahdard of care ithis
case; according)ythe defendant’s motion for summary judgment on the plaintiff's negligence
claim is denied.
IV.  Conclusion

For the foregoing reasons, the Court concludes that the plaintiff may prochddswit
ADEA and negligence claims against théethelant, although he is barred fremekingcertain
typesof requested damage3he Court’s reasoning is based on the fact thapthmtiff has
presentedufficient evidenceéhat the defendant’s legitimate, nondiscriminatory redson
failing to notify him of the vacant Canine Handler position in 2005avpaistext for
impermissibladiscrimination but the Court finds thahe ADEA bars the plaintiff fronseeking
compensatory damagbased on this claimWith regard to the plaintiff's rgdigence claimthe
plaintiff's failure to provide notice to the Mayof the District of Columbia, as required under
D.C. Official Code § 12-309, bars him from seeking unliquidated damsges agslamages for
emotional distress, paisuffering, and humiliation. However, the plaintiff can nonetheless
pursue his negligence claim to the extent he is seeking damages falling dwdsiech of
Section 12-309, i.e., relief that does not qualify as damages such as lost wagesaeybat

fees,as well adlamages that aessily ascertainable whémeyariselike litigation costs
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Finally, the Court finds that the plaintiff is not required to present expert testitm@stablish
the appropriate standard of care for his negligence clarnordingly, the Court must grant in
part and deny in part the defendant’s motion for summary judgment.

SO ORDERED this 14th day of Septembef011°

REGGIE B. WALTON
United States District Judge

8 An order is being issued contemporaneously with this memorandum opinigraffihg in part and denying in
part the defendant’s motion for summary judgment, (2) barring theiffl&ioi pursuing recovery of unliquidated
damages for his negligence claim.
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