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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
UNITED STATES OF AMERICA )
)
exrel. )
)
BRADY FOLLIARD, )
)
Plaintiff-Relator, ) Civil Action No. 07-2009 (ESH)
)
V. )
)
CDW TECHNOLOGY SERVICES, INC., and )
CDW GOVERNMENT, INC., )
)
Defendants. )
)

MEMORANDUM OPINION

Plaintiff-relator Brady Folliad (“relator”) brings thigqui tamsuit under the False Claims
Act (“FCA”), 31 U.S.C. 88 372@t seq.on behalf of the United States against defendants CDW
Technology Services, Inc. (“CDWTS”) and CD®bvernment, Inc. (“CDWG”) (collectively
“CDW"). Before the Court is defendants’ motion to dismiss the complaint pursuant to Federal
Rules of Civil Procedure 9(b) and 12(b)(6or the reasons discussed herein, defendant’s
motion is granted in part and denied in part.

BACKGROUND

As alleged in the amended complaintater has worked since January 2004 as a
“strategic account executive” for Insight Putfiector (“IPS”), a Maryland-based company,
selling “information technology products, services, and systems to federal agencies” in the
District of Columbia, Maryland, and Virginid Am. Compl. 1 6, 8.) IPS is a value-added

reseller (“VAR”), selling other companiesbmputer products in specially designed
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configurations tailored to itswn customers’ needsld( 1 9-10.) In essence, IPS and other
VARs are “middle-men in the supply chainween the technology mafacturers and their
ultimate customers.”1d. { 11.) IPS sells products and seeg to the federal government
pursuant to a “Solutions for Egrprise-Wide Procurement” (“SEWP”) contract maintained by
the National Aeronautics and Space Administra{f‘NASA”) and a “GSA Advantage” contract
with the General Servicésdministration (“GSA”). Gee id{Y 14-15.) Vendors with SEWP or
GSA Advantage contracts can offer and #@ir products through a government website
associated with each contracBeg idf{ 17-18.) IPS is an “autrized selling agent” of
Hewlett-Packard (“HP”) computer products untter SEWP contract, direlator “also sells
products through the GSA Advantage [w]ebsitdd. {1 15, 18.)

Defendant CDWTS is an lllinois-based corporation that provides information technology
products and services to government and non+gavent customers. (Am. Compl. 7.)
Defendant CDWG is a wholly-owned subsidiafyfCDWTS that sells tgovernment customers
on CDTWS'’s behalf. Ifl.) For all times relevant to the complaint, CDWG has sold products and
services to government customers pursuaits town SEWP contract (number NNGO7DA35B)
and GSA Advantage contract (number GS-35F-0193d) 4 7, 14.) CDWG is permitted to
sell and does sell HP productsder both the SEWP and G®&lvantage contracts.Id § 15.)

Federal agency acquisitions are subject éoréguirements of the Trade Agreements Act
(“TAA"), 19 U.S.C. § 250%et seq.and its related regulations, whittmit the countries of origin
from which federal agencies may purchase suppliése alsdAm. Compl. 1 7.) Federal
Acquisition Regulation (“FAR"62.225-5 specifies the “designdteountrfies]” whose “end
products” may be purchased for puhlge under acquisition contractSeeFAR 52.225-5

(“Trade Agreements” clause)Sée als®Am. Compl.  7.) GSA does not permit products from



non-designated countries to be offered fde ®a the GSA Advantage Website, and GSA
procurement policies require vendéis specifically lig all products for sale and their countries
of origin before the products can approved for sale on the websiteld.( 22.) NASA, by
contrast, permits products from non-designatadhtries to be listed on the SEWP website as
long as vendors correctly indicatdether the product orilgated in a designated country, so that
NASA contracting officers can determine the applicability of FAR 52.225-5, which is
incorporated into the SEWP contract, on a case-by-case biaksi$.28.) By the express terms
of its GSA contract and FAB2.225-6, CDWG “certified that would only sell end products
under these contracts to the Uditetates Government that dngte in designated countries,”
and that it would not sell end products that omggnin non-designated coues such as China,
India, and Malaysia.lq.  17.) See alsd-AR 52.225-6(a) (Trade Agreement Certificate
requiring offeror to certify that each end prodisatnade in U.S. or designated country).
Similarly, by the express terms of its SEWRtract, CDWG “agreed to fully and truthfully
identify whether each product offered for safethe NASA SEWP website originates in a
designated country as defined by the [TAA].” (Am. Compl. T 17.)

To assist with TAA compliance, HP preparand provides to its vendors, including
relator and CDWG, “a product list . that indicates the country ofigin of the HP products for
sale on the GSA Advantage Websited on the SEWP contracttAm. Compl. { 18.) Relator
“regularly receives and reviesiithis HP product list. I1d.) “In the course of managing his
accounts, [relator] became familiar with [the\VBE and GSA] contracts and the HP products
being offered by sale by [CDWG] on the SEW&thtract and on the GSgchedule, including the
fact that [CDWG] sells HP products throughtbof these government procurement portals.”

(Id. 7 15.)



After reviewing the HP vendor product listearly 2007, relator determined that CDWG
was offering for sale on the GSA and SEWP websa number of HP products “that originated
in China and other non-designated countriggin. Compl. 1 19-20.) On the SEWP website,
CDWG was offering 348 end glucts from China. See idf/f 19-21 & Ex. 1A) Of these, 140
products were falsely listed on the websitd A&-compliant, because a “Y” had been placed in
“the box for TAA compliance” found on eag@noduct’s information page.Sée id{{ 21, 25 &
Ex. 1B.) Contracting officerpresumably did not analyze the purchase of these products” to
determine if they complied with TAA and RA52.225-5, because they were “relying upon the
misrepresentation that the 1gfbducts . . . were from designated countries . . ld”/(24.)
Relator also concluded that on the GSA Adagetwebsite, CDWG was falsely listing 11 HP
products as originating in thénited States, when in fatttey were not TAA-compliarft. (See
id. 119 25-69 & Exs. 2A-12B.)

Relator originally filed this action ued seal on November 6, 2007. On June 10, 2009,
the United States filed a notice that it wen yet intervening, and on June 16, this Court
unsealed the case. On October 13, relator amdemdecomplaint. In Count One, citing 31
U.S.C. § 3729(a)(1) (2008), relator alleges ttefendants “knowingly submitted, caused to be

submitted[,] and continue to submit and to caondee submitted false or fraudulent claims” for

! The complaint refers to this as “Exhibit hit a review of thexhibits and relator’s
opposition to the instant motion suggests that “Bixiii” is actually Exhbit 1A, and that the
complaint’s references to “Exhibit 1A” @actually references to Exhibit 1B.

2 The complaint alleges that CDWG Himded those same 11 products on the SEWP
website amot TAA-compliant by checking “N” in the relevant box. One of these products was,
in fact, listed as TAA-complra on the SEWP websiteCémpareAm. Compl., 1 35 (alleging
that SEWP listing for HP 4GB KIT PC2-536®D, part number 397413-B21, had “N’ in the
box indicating that the prodtuiavas not TAA compliant”)with id., Ex. 4B (showing same
product with “Y” in TAA box).) However, the contgint elsewhere alleges that this particular
product’'s SEWP listing was also false&seg id{{ 21, 24 & Ex. 1B.) Thus, this discrepancy
does not undermine the allegatibtiat all 11 products were falsely listed on the GSA website.



government payment and reimbursement “by kmglyi or recklessly making false statements”
about the countries of origin of those produdtered for sale which “did not originate in the
United States or a designated cioyras defined by the [TAA]” (“the presentment claim”). (Am.
Compl. 1 73.) Count One also cites 31 U.8B729(a)(2) (2008) andlafes that defendants
“knowingly made, used or caused® made or used, and continuertake or use or cause to be
made or used[] false statements” to obtain gavemt payment “for false or fraudulent claims”
by (1) “falsely certif[ying]” thatthe products they sold origiret in the United States or a
designated country or (2) “knomgly provid[ing] false and misleaty information” about those
products’ countries of origin dpite “certifying that they trutkifly and honestly provided
accurate information” to the government abtatse countries of origin (“the false statement
claim”). (Id. § 74.) “These were material misstagts that violated the [TAA] and/or
frustrated the efforts of [the governmentichieve its goals and ldes under the [TAA]” {d.),
and defendants’ actions damaged the governmé&nty 75.) Count Two cites 31 U.S.C. §
3729(a)(3) (2008) and alleges tllfendants made “falsedamisleading statements” and
“intentionally or with gross diggard for the truth sold produdtsthe Government that did not
originate in the United States a designated country.’ld( 11 78-79.) Because the government
relied upon these false statements, it paidalaé claims and was thereby defrauded by
defendants. See id{{ 79-81.)

On December 14, 2009, defendants movedsmids the complaint under Rules 9(b) and
12(b)(6)® Defendants contend that Count One’s gnémient claim does not adequately identify
the false claims or the factual circumstanakthe alleged fraud; that Count One’s false

statement claim fails to allege a false statement that was used to get a false claim paid and does

% Defendants also filed, and the Court geah an unopposed motion to stay discovery
pending the resolution of their motion to dismiss.



not identify a false claim paid by the governmemigl that Count Two fails to state the facts
necessary to allege a conspiracy as requirddd¥¥CA. (Def.’s Mem. in Supp. of Mot. to
Dismiss (“Def.’'s Mem.”) at 7, 10, 14, 17, 200Qn January 15, 2010, the United States filed a
statement of interest in which it requested thahy dismissal with prejudice is entered as to
relator, the complaint shall be dismissed withongjudice as to the gorament; addressed what
it perceived as misstatements by defendants dbeutAA’s applicability; and argued that §
3729(a)(2) has been retroactively amendethbyFraud Enforcement and Recovery Act
(“FERA"), Pub. L. 111-21, 123 Stat. 1617 (May 20, 2008edU.S. Statement of Interest
(“U.S. Stmt.”) at 1.)

ANALYSIS

STANDARD OF REVIEW

A Rule 12(b)(6)

“In determining whether a complaint fails tat a claim, [courts] may consider only the
facts alleged in the complaint, any documaegitiser attached to or incorporated in the
complaint[,] . . . matters of which [courts] may take judicial noti€&eE.O.C. v. St. Francis
Xavier Parochial Sch.117 F.3d 621, 624 (D.C. Cir. 1997), and documents “appended to [a
motion to dismiss] and whose authenticity is disputed” if they are “referred to in the
complaint and are integral” to a relator’s claikaempe v. Myers367 F.3d 958, 965 (D.C. Cir.
2004) (considering content of documents oriamoto dismiss where complaint relied on
documents’ terms and where documemse judicially noticeablekee, e.g.Navab-Safavi v.
Broad. Bd. of Governor$50 F. Supp. 2d 40, 56 n.5 (D.D.C. 2009) (considering exhibit to
defendant’s motion to dismiss “upon which tteenplaint necessarily relie[d]” and whose

authenticity plaintiff did notlispute). When ruling on a moti to dismiss pursuant to Rule



12(b)(6), courts must first assume the veracity of all “well-pleadeddbatlegations” contained
in the complaint.Ashcroft v. Igbgl129 S. Ct. 1937, 1950 (2008ge also Atherton v. Dist. of
Columbia Office of Maygb67 F.3d 672, 681 (D.C. Cir. 2009). Next, courts must determine
whether the allegations “plausibly give riseato entitiement to relief” by presenting “sufficient
factual matter, accepted as true'state a claim to relief that is plausible on its face,” in that
“the court [can] draw the reasonable inferetid the defendant is liable for the misconduct
alleged.” Igbal, 129 S. Ct. at 1949-50 (quotiigll Atl. Corp. v. Twombly550 U.S. 544, 570
(2007)).

B. Rule 9(b)

Federal Rule of Civil Procedure 9(b) provideat “[i]n alleging fraud or mistake, a party
must state with particularity the circumstancesstituting fraud or mistake. Malice, intent,
knowledge, and other conditions of a person’s mnay be alleged generally.” Fed. R. Civ. P.
9(b). To plead fraud with particularity, the pattmust state the time, place and content of the
false misrepresentations, the fact misreprestand what was [ob]tained or given up as a
consequence of the fraud.Kowal v. MCI Commc’ns, Corpl6 F.3d 1271, 1278 (D.C. Cir.
1994) (quotindJnited States ex rel. Joseph v. Canmé42 F.2d 1373, 1385 (D.C. Cir. 1981)).

The requirements of Rule 9(b) arettist from those of Rule 12(b)(6)5ee, e.gKowal,

16 F.3d at 1276-79 (analyzing allegatiaeparately under each rul@nderson v. USAA Cas.

Ins. Co, 221 F.R.D. 250, 252 n.3 (D.D.C. 2004) (“[A]Jroplaint can pass muster under the Rule
12(b)(6) threshold yet fail to complyitiv the strictures of Rule 9(b).")nited States ex rel.

Davis v. District of Columbiab91 F. Supp. 2d 30, 37-39 (D.D.C. 2008) (finding that complaint
was particular under Rule 9(b) kditl not state claim under Rule 12(b)(6)). The rules also serve

different purposes, as “Rule 9(b)’s requiremehparticularity,” once it is harmonized with



Rule 8's requirement of a “'short and plain staent,” becomes “less certain a standard for
measuring the sufficiency of a complaint . . . Uhited States ex. rel. Pogue v. Diabetes
Treatment Centers of Am., I{tPogue II), 238 F. Supp. 2d 258, 267 (D.D.C. 2002) (quoting
JosephB42 F.2d at 1386%xee also United States ex rel. McCready v. Columbia/HCA
Healthcare Corp.251 F. Supp. 2d 114, 116 (D.D.C. 2003) (“[T]he simplicity and flexibility
contemplated by [Rule 8] must be taken iat@ount when reviewing a complaint for 9(b)
particularity.”). “[T]he purpose[spf 9(b) as read in conjunction with Rule 8” are to ensure that
the complaint “is specific enough to allowefdndants] to prepare [their] defensegdgue 1| 238
F. Supp. 2d at 270, to prevent parties from brngdraud claims as “a pretext for the discovery
of unknown wrongs,Kowal, 16 F.3d at 1278.3 (internal quotation marks omitted), to
“discourage the initiationf suits brought solely for thefruisance value, and [to] safeguard][]
potential defendants from frivoloagcusations of moral turpitude.Joseph642 F.2d at 1385
(footnote omitted).
. COUNT ONE

A. The Presentment Claim

Relator’s presentment claim is based on the pre-FERA version of 31 U.S.C. § 3729(a)(1),
which establishes liability for “[a]ny persorhe . . . knowingly presentsr causes to be
presented, to an officer or employee of the United States Government . . . a false or fraudulent
claim for payment or approval . . ..” 31 UCS§ 3729(a)(1) (2008). The pre-FERA definition
of “claim” includes “any requesir demand, whether undarcontract or otherwise, for money or
property . . . if the United States Governmgirdvides any portion of the money or property
which is requested or demanded . . 1d” 8§ 3729(c) (2008). Although FERA amended and

renumbered these provisions, ttienges are not material to relator’s presentment clae31s



U.S.C. 88 3729(a)(1)(A) & (b)(2)(A) (West 2010)or does he argue that they arBed
generallyPl.’s Opp’n to Defs.” Mot. to Dismiss Pl.’'s Opp’n”) at 20-28.) Accordingly, the
Court’s analysis will focus on the pre-FERA text.

The elements of a presentment claim are that “(1) the defendant submitted a claim to the
government, (2) the claim was false, andt() defendant knew the claim was falsehited
States ex rel. Westrick ve@nd Chance Body Armor, Indo. 04-CV-280, 2010 WL 623466,
at *3 (D.D.C. Feb. 23, 2010) (inteal quotation marks omittedee also United States v.
Bouchey860 F. Supp. 890, 893 (D.D.C. 1994) (“To ef&h either [a presentment or false
statement claim], the [plaintiff] must show (1gtbxistence of a request for payment, and (2)
that this request was fraudulentdgcord Davis 591 F. Supp. 2d at 37. Defendants argue that
Rule 9(b) requires relator to identify particular false claims that were submitted to the
government and the factual circumstances oatleged fraud. (Def.’s Mem. at 7, 10.) They
contend that the complaint does not include the necessary level of specificity and should

therefore be dismissédThe Court disagrees.

* Defendants also argue that listing adarct from a non-designated country on the
SEWP website does not, in itself, violate thAT because the TAA “is only applicable to an
order placed under SEWP if tbeder exceeds $194,000.” (Def.’s Mem. at 8-9 (emphasis
added).) They contend that because relatos dokallege the value ahy particular SEWP
“transaction,” his complaint is defectiveld(at 9.) The Court rejects defendants’ premise that
the applicability of the TAA’s country of origin restrictions is determined by reference to the
value of individual transactions.

“[A] determining factor in the applicabilitgf trade agreements” fftlhe value of the
acquisition . . ..” 48 C.F.R. § 25.402(b). Thguiatory text suggestsah“the value of the
acquisition” refers to the overall annual value ofdbatractand not the value of each
transaction under that contradinder the applicable government procurement trade agreement,
$194,000 is the “threshold” for a “[s]upptpntract” Id. (emphasis added). A regulation
addressing the “acquisition of supplies” atequires that FAR 52.225-5, which specifies
“designated” countriede inserted intocontractsvalued at $194,000 or moreld. §
25.1101(c)(1) (emphasis addes@e also id8 25.403(b)(3) (determining TAA’s applicability by
reference to “total estimated value” of “recurrimgmultiple awards for the same type of product
or products” that are anticipatéin any 12-month period”). See alsdJ.S. Resp. to Defs.” Resp.



Contrary to defendants’ argumetd, plaintiff need not allege thexistenceof a request
for payment with particularity . . . .Davis 591 F. Supp. 2d at 37 (emphasis addactord
Bouchey860 F. Supp. at 893. Rule 9(b) requipasticularity only with respect to “the
circumstancesonstitutingfraud .. . . .” Fed. R. Civ. P. 9(ifgmphasis added). Thus, only Rule
12(b)(6)’'s general standards apply to the aliegaregarding the existee of a request for
payment, while Rule 9(b)’s particularity requirent “applies to the [contention] that the request
wasfraudulent” Davis 591 F. Supp. 2d at 37 (emphasis addBdychey860 F. Supp. at 893
(explaining that complaint must only alletgipporting facts with a higher degree of
particularity” with respecto “the second criterionj’e., that the requésvas fraudulent)see
also United States erel. Grubbs v. Kannegantb65 F.3d 180, 190 (5th Cir. 2009) (“Stating
‘with particularity the circumstances constitutifigud’ does not necessarily and always mean
stating the contents of the [claim].. It is the scheme in which particular circumstances may be
found that make it highly likely the fraud wasnsummated through the presentment of false
[claims].”).> As the D.C. Circuit has explainedr]4ading [Rules 8 and 9(b)] in conjunction

‘normally . . . means that the pleader muatesthe time, place and content of the false

to U.S. Stmt. at 1-2.)

Defendants also argue that they relied uienSEWP website’s previous suggestions
that the TAA applies only tordersover a certain dollar threshol@Defs.” Resp. to U.S. Stmt. at
8; see idat Ex. 2 at 8.) The government corheatbserves that while reliance on those
suggestions might affect defendargsienter informal guidance documents such as the website
cannot “change the plain languagfehe FAR” or “alter the agability of the TAA.” (U.S.

Resp. to Defs.” Resp. to U.S. Stmt. at 2.)adidition, the complaint suggts that defendants did
not, in fact, always view TAA aqapliance to be dependent upon the value of an order, because
they allegedly listed ten prodiscon the SEWP website ast TAA-compliant, even though

none of these products individuattpst anywhere near $194,00@Ge€Am. Compl. 11 26-33,
38-69 & Exs. 2A-3B, 5A-12B.)See alssupra note 2.

> In other words, “[a] hand in the cookie @oes not itself amount feaud separate from
the fib that the treat has been earned whdact the chores remain undonésrubbs 566 F.3d
at 190.
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misrepresentations, the fact misrepreseatatiwhat was [ob]tained or given up as a
consequence of the fraudRowal, 16 F.3d at 1278 (quotintpseph 642 F.2d at 1385)), because
“such misrepresentations [are] thlemenbf fraud about which the leiis chiefly concerned.”
United States ex rel. Totten v. Bombardier C¢tpotten I'), 286 F.3d 542, 552 (D.C. Cir.
2002) (emphasis in original).

In Pogue this Court touched on thestinction between pleading tegistenceof a claim
and pleading theircumstancesf fraud with particularity.Pogueinvolved multidistrict FCA
litigation that had been transferred from th&IDistrict Court for the Middle District of
TennesseeSee Pogue 1238 F. Supp. 2d at 264ee also United Statex rel. Pogue v. Am.
Healthcorp, Inc(*Pogue 1), 977 F. Supp. 1329 (M.D. Tenn. 1997). The gravamen of the
Poguecomplaint was that the defendants — a natlafiabetes treatment center, various
hospitals, and various physicians — “participgatea scheme to defraud the United States by
filing claims for Medicare and Medicaid relarsement for services provided to diabetes
patients who were illegally referred to varidusatment centers established by [the national
treatment center] in the . . . hospital®bgue | 977 F. Supp. at 1334S¢eDefs.’ Reply in
Supp. of Mot. to Dismiss (“Defs.” Reply”), Ex. 1RbgueCompl.”) 11 16-32.) ThPogue
relator was a former employee of the diabé&teatment center that allegedly contracted to
receive kickbacks from the hotgis for patient referrals.Seée Pogu€ompl. 1 6.) However, he
did not allege that he had ever worked forhibepital defendants, whishkere the only entities
that allegedly submitted any false claims to the governm&ete id {1 16, 29-30, 33-34, 39-40,

45-46.) Nor did he provide any “specific infaation regarding the fraudulent transactions to

® Both Pogue landPogue liconsidered the fourth ameed complaint on motions to
dismiss that raised the samssues under Rule 9(bRogue I| 238 F. Supp. 2d at 267 nn.3-4.
Pogue llconcluded that “[n]ot only ard’pgue 1s] decisions the law of the case, they are also
correct.” Id. at 270.

11



which [the hospital] [was] alleged to have beeparty,” such as He specific instances
underlying each Medicare and Medicaid claim submission . Pogue | 977 F. Supp. at 1332-
33 (internal quotation marks omittedNonetheless, the complalmth “adequately alleged that
false claims were submitted?ogue Il 238 F. Supp. 2d at 268, and “adequately describe[d]
[d]efendants’ allegedly fraudulent scheme to defraud the United States of Medicare and
Medicaid monies.”Pogue ] 977 F. Supp. at 1333.

1. Existence of a false claim

Defendants move to dismiss Count One purst@aRule 12(b)(6) “for failure to plead
fraud with particularity as required under” R9ig). (Def.’s Mot. to Dismiss at 1.) Although
they “simply refer[] to [Rule 12(b)(6)] in pasg while pinning the crux of [their] challenge on
Rule 9(b)’s heightenedleading standard Anderson221 F.R.D. at 252, the Court must first
consider whether relator has pled the existenf a false claim as required by Rule 12(b)(6)
before turning to defendants’ argument that relas failed to plead the circumstances of the
fraud with particularity.

The complaint alleges that defendants “selting productgo the United States
Government that did not origate in designated couids under the Trade Agreements Act”
(Am. Compl. T 5 (emphas&dded)), and that thekfiowingly submitteccaused to be
submitted[,] and continue to submit or cause teldamittedfalse or fraudulent claimr
payment and reimbursement by the United St@tmgernment” by falsely representing that the
products offered for sale originated in the Uni&tdtes or designated countries as defined by the
TAA. (Id. T 73 (emphases addedge also id] 4 (alleging “presentation of false claims . . . in

connection with the sellingf non-compliant products”Y.) Relator offers “further factual

" Relator’s false statement claim similarly alleges that defendants sold falsely listed
products to the governmentSdeAm. Compl. T 74 (“Defendastfalsely certified thall

12



enhancementlgbal, 129 S. Ct. at 1949 (internal quotatimarks omitted), by alleging that the
SEWP contract required defendsaid accurately identify whether each product offered for sale
on the SEWP wesbsite was TAA-compliarggdm. Compl. I 17), that dendants falsely listed
the 140 HP products in Exhibit 1B &8A-compliant on the SEWP websitege id 1 21, 25),

and that government contracting officers purelda$hose products in reliance upon these false
listings. See idf 24 (alleging that officer“presumably did not ange the purchase of these
products” for TAA compliance).) The allegari that the government purchased the products
listed in Exhibit 1B permits “the inferentialdp that claims were actually submitted for the
[items purchased].’Pogue Il 238 F. Supp. 2d at 268¢e, e.g.United States ex. rel. Lusby v.
Rolls-Royce Corp570 F.3d 849, 854-55 (7th Cir. 2009) (cloiing that allegigons that the
government paid defendants for goods permitted the inference that defendant submitted at least
one false certification under RA246-15, as required by its proearent contract, regarding the
goods’ compliance with certain specifications).

Defendants take issue with relatorlegation that the govament’s reliance upon
defendants’ false SEWP listingsrigbably led” to the procuremeat the products in Exhibit 1B.
(Am. Compl. T 24see also id] 70.) They argue that “@br provides no basis for his
conjecture.” (Def.’s Mem. at 8.) Although thegntend that this is a defect under Rule 9(b)
(Defs.” Reply at 10 n.9), the Couras already concluded that allégas about the existence of a
claim are not subject to the particularity regment. Instead, their criticism is properly
understood as an argument thattaldas not complied with Rule 11.

In relevant part, Rule 11 provides that the filing of a complay relator or his counsel

constitutes a certification that to the bestiait person’s “knowledge, information, and belief,

products they soldnd offered for sale to the United $&briginated in the United States or
designated countries as definedthg [TAA].” (emphasis added)).)
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formed after an inquiry reasonable under theuairstances,” “the factliaontentions . . . will
likely have evidentiary suppoaffter a reasonablgportunity for further investigation or
discovery ....” Fed. R. Civ. P. 11(b)(3). T®eapreme Court has explaththat the “flexibility
provided by Rule 11(b)(3)[] allows] pleadings based on evidence reasonably anticipated after
further investigation or discovery.Rotella v. Wood528 U.S. 549, 560 (2000). In light of these
principles, the Court reads relator’s use @f pinrase “probably” to mean that his factual
contention regarding “the purchase of thpsmducts” (Am. Compl. { 24) is based on
information and belief and will “likely” beupported by the evidence, as required by Rule
11(b)(3). Indeed, relator repesds that “defendants’ actuaquests for payment from the
government and the corresponding payment stules™@asonably anticipated to be uncovered
after further investigatioor discovery’ . ...” (Pl.’s Opp’n at 22 (quotifptellg.)

The Court concludes that reda's existing allegaons provide a sufficient basis for his
claim regarding defendants’ sale of specific Hedpicts. Relator alleges that for six years, he
worked for a competitor of CDWG that sells g@me manufacturer’s products through the same
procurement portals.€., the GSA Advantage and SEWRbsites) and uses the same
documentary informatiori.€., HP’s vendor product list)He has also identified 140 HP
products that the government giiglly purchased from defendaim reliance on those products’
false listings on the SEWP website. He furttepresents that these are “high volume,” non-
specialty computer hardware products such astgrs, scanners, disc drives, and replacement
parts for products that would be necessarthe smooth operation of any office in which
computers are used,” such that the sheer nuoflfatse listings on Exhit 1B “illustrates the
high probability that receipts resulting from flw®curement of one of these 140 items will be

uncovered.” (Pl.’s Opp’n at 22-23Moreover, he declares undempéty of perjury that “to the

14



best of [his] knowledge” — having gained “familig with the products HP offers for sale to
government customers by “regularly sell[ing] [H*bducts and services” to them — it is “true
and correct” that part numbers ending in2B* and “001” signify HP’s “most frequently
purchased products[] that are used [in] multipfermation technology configurations sold to
the Government . . . .”Id., Ex. 7 (Decl. of Brady Folliard) 11 1-3.)

“IM]Juch knowledge is inferetmal . . . and the inference that [relator] proposes is a
plausible one.”Lusby 570 F.3d at 854. Relator’s allegats provide reliable indicia from
which it may be inferred that the allegedly faysktted products were pchased and thus were
tied to false claims for paymehtCf. Grubbs 565 F.3d at 190 (“We hold that to plead with
particularity the circumstancesnstituting fraud for a False &ins Act 8§ 3729(a)(1) claim, a
relator's complaint, if it cannot allege thetaliés of an actually submitted false claim, may
nevertheless survive by alleging peutar details of a scheme to submit false claims paired with
reliable indicia that lead tostrong inference that claims weaetually submitted.”). The Court

is also reassured by the fact that t@la arguments regarding Rule 11(b)(8¢€Pl.’'s Opp’n at

® The complaint alleges that defendantslisied nine such products on the SEWP
website. $eeAm. Compl. 21 & Ex. 1B at 1 (items 405095-B21, 435565-B21, 397411B21,
397413-B21, 399546-B21, 404122-B21, 407435-B21, 408853-B21, and 433634B21).)

® For this reason, the Court rejects defendarguiment that because relator works for a
“direct competitor” of CDWG, he cannot be abgely certain that a false claim was submitted.
(Defs.” Mem. at 2, 9-10see alsdefs.” Reply at 9-12.)See also McCread@51 F. Supp. 2d at
119 (“[The defendant] asserts that Congresated a policy in thECA that relatorsnustbe
insiders. This is not the case.. [T]he statute contains sach requirement. Any person who
can muster sufficient evidence of fraud, that ispublicly disclosed, and be the first to file a
complaint alleging that fraud, may maintaiqu tamsuit. In fact, the statute contemplates that
a competitor — manifestly not an insider — may file suit.” (emphasis in original; citations
omitted)). Moreover, defendants’ argumerieieupon the Eleventh Circuit's decisionUmited
States ex rel. Clausen vatoratory Corp. of America, Inc290 F.3d 1301 (11th Cir. 2002),
which incorrectly required a relator to plead éxéstenceof a false claim with the same
particularity required to pleadéttircumstances of the frau&ee idat 1313-14. This Court has
also already rejected the Eleventh Ciraireasoning because it improperly sought “not
particularity but proof.”Pogue Il 238 F. Supp. 2d at 269 (embrac@igusendissent)accord
Grubbs 565 F.3d at 190 & n.32.

15



12, 21-23) demonstrate that his counsel is wedlravof the need to esrately represent the
likelihood of a factual contention&videntiary basis. Accordinglthe Court rejects defendants’
assertion that relator’s allegations regarding the existence of a claim related to the SEWP website
listings are based on nothing more than “sfs@mn and innuendo.” (Defs.’ Reply at 12.)

By contrast, as defendants argue, nowhers delator specifically allege that the 11
products mislisted on the GSA website were actually bdugtite government through that
procurement portal. SeeDefs.” Mem. at 12.) Rather, he akes only that they were incorrectly
listed on GSA Advantage as originating in the United StatéseAm. Compl. 11 25-69.)
Absent an allegation that these listings weretedl#o purchases, no inference can be drawn that
false claims for payment were submitted. Becadled-CA “attaches liability, not to underlying
fraudulent activity, but to the claim for paymenigtten | 286 F.3d at 551 rfternal quotation
marks omitted), the allegations regarding @A listings fail to state a claim under Rule
12(b)(6) with respect to a presentment theory.

2. Particularity of the circumstances constituting fraud

“Relator has set out a sufficiently ‘detailddscription’ of the specific scheme and its
‘falsehoods.” Pogue I| 238 F. Supp. 2d at 268 (quotifgtten | 286 F.2d at 552). He has
informed defendants of the “content of faése misrepresentations” and “the fact
misrepresented Kowal, 16 F.3d at 1278 (internal quotatiorarks omitted), by alleging that
pursuant to SEWP contract number NNGO7DA388endants falsely certified and listed 140
specific HP products as TAA-comalit on the SEWP website, wherfact they alloriginated in
China, a non-designated country. (AGompl. 11 17, 21, 24-25 & Exs. 1A-18ce alsdl.’s
Opp'n at 7, 22 n.13.) The complaint also ifles that the “place . . . of the false

misrepresentationsRowal, 16 F.3d at 1278 (internal quotation marks omitted), includes a point

16



in cyberspace, the SEWP website. (ADompl. T 25 (CDWG “knowingly made false
statements” to the government by failing “to cotiyetdicate” the countries of origin of the
products in Exhibit 1B that were “listedrfeale on the SEWP procurement portal’'$ge Benz

v. Washington Newspaper Publ'g Co., LIX®. 05-CV-1760, 2007 WL 1794104, at *3 (D.D.C.
June 19, 2007) (denying motion to dismiss fraahclwhere complaint “adequately state[d] the
... place . . . of the false misrepresentatitayspleading that they were made via e-méil).
Relator also alleges that as auk of the alleged fraud, the gawenent purchased products that
were not TAA-compliant, in violation of the $#° contract and acquii®n regulations and in
frustration of the government’s TAA policiesugimaking clear that the government’s payments
were “given up as a consequence of the fraltbival, 16 F.3d at 1278 (internal quotation

marks omitted)see, e.g.Westrick 2010 WL 623466, at *7 (complaiatiequately alleged that
“monies paid by the government . . . for falsely-warranted [products] were given up a
consequence of the fraud” (internal quotation marks omittbtiready 251 F. Supp. 2d at

119 (complaint adequately alleged “something {gagen up’ as a consequence of the fraud”
where “the government allegedly paid more Meadé reimbursement than was necessary to treat
the patient”).

The pleadings are also particular wiéspect to the “time . . . of the false
misrepresentations . . . Kowal, 16 F.3d at 1278 (internal quotation marks omitted). Although
defendants argue that relator must providen&eation dates” on which individual claims were
submitted (Defs.” Mem. at 4ee also idat 11), this is incorrect. Adiscussed, the existence of a

false claim need not begal with particularity.See supr&ection II.A.1. Moreover, given the

19 Defendants appear to concede that thestipre of “where” themisrepresentations
occurred can be answered by reference tontb@nsof the misrepresentationS¢eDefs.” Reply
at 7 n.7 (approving of how relator another case identified “famcial statements” as “where”
misrepresentations were made).)
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“multi-year period” covered by the complaint, R@ig) does not require “a detailed allegation
of all facts supporting each and evergtance of submission of a false clairRdgue 1| 238 F.
Supp. 2d at 268. It is enough togidefendants “notice of thealyes against them” by alleging
a “time frame” for the schenrather than “specific dates” fore¢lsubmission of each false claim.
Pogue ] 977 F. Supp. at 1333 (complaint’s refeze to 12-year period for hospital’s
“participat[ion] in a systematic, fraudulent®me” was adequate despite absence of specific
dates for hospital’s submission of false clainsge also McCready51 F. Supp. 2d at 117
(complaint adequately “descrilsB[the time period during which the alleged fraudulent acts were
perpetrated”}! Here, relator alleges that “early 2007,” he investited defendants’ listings on
the SEWP website and then determined that 4@eittms in Exhibit 1B were being falsely listed
as TAA-compliant. (Am. Compl. 1 19-21.)né because the amended complaint alleges that
defendants “continue to submit” false claint { 73), that pleading’s filing date of October 13,
2009, necessarily marks the end date for thgedlanisrepresentations. This alleged “time
span” of the scheme is not “open-endead & “give[s] the twocompanies ‘sufficient
information to allow for peparation of a response?” United States ex reWilliams v. Martin-
Baker Aircraft Co., Ltd.389 F.3d 1251, 1257 (D.C. Cir. 2004) (finding no particularity as to
time of misrepresentations where complaint didallege “start date”) (quotingoseph 642

F.3d at 1385).

" However, even if the complaint were aédint because it lacks specific transaction
dates for each claim (which it is not), relator cbrdly on an “allege[d] lack of access” to that
information “because defendants control the relevant documents Willidms, 389 F.3d at
1258;see also Kowall6 F.3d at 1279 n.3 (“pleadings on information and belief’” are permitted
but “require an allegation that the necessafgriation lies within the defendant’s control” and
“must also be accompanied by a statementefdhts upon which the allegations are based”).

2There is therefore no merit to defendants’ additional argument that the complaint
“provides neither a beginning nor [an] enddDW'’s purported fraud on the government . . . .”
(Defs.” Mem. at 11.)
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Defendants further argue thatater must name individuglarticipants in the alleged
fraud, such as “who at CDW submitted false claimthe government . . ..” (Defs.” Mem. at
12.) This argument conflates the FCA'’s requiretribat a false claim exist with Rule 9(b)’'s
requirement that thenisrepresentationgnderlying the false claim be pled with particularity. A
defendant can make a misrepresentation to thergment separately from a claim for payment,
even though the misrepresdrda relates to the claimCf. Grubbs 565 F.3d at 190 (observing
that stating the circumstances of fraud “donesnecessarily and always mean stating the
contents of the [claim]”). And, of course, corptions can speak misrepresentations in their
corporate capacitySee, e.gSununu v. Philippine Airlines, In&38 F. Supp. 2d 35, 42 (D.D.C.
2009) (corporation in non-FCA case allegedly msesented terminat date of lease in
agreement that it sent togitiffs for their signature)® Here, relator contends that defendants
made two misrepresentations te tjovernment that were separate from but material to the
actual claims for payment: (1) CDWG's agreemerithen SEWP contract tdully and truthfully
identify whether each product offered for safethe NASA SEWP website originates in a
designated country as defined by the [TAA]” (A@ompl. § 17), and (2) the false listings on the
SEWP website that the Exhibit 1B productgev@ AA-compliant. Because defendants are
hardly disadvantaged by relator’slifae to identify which of theiownemployees were
responsible for country of origilabels on the SEWP websitbe allegations about the SEWP

listings “give[] defendants sufficient informati to allow for preparation of a response.”

13 Corporations have been “person[s]” subjediability under theCA ever since it was
first enacted in 1863See Cook County, Ill. v. itad States ex rel. Chand|€338 U.S. 119, 125
(2003). Relying or€ook Countyone circuit court has held thathere the corporation is the
defendant in a FCA action, . . . a relator need nays allege the specific identity of the natural
persons within the defendant corporation that submitted the false claims,” because “such
information is merely relevant to the inquoywhether a relator hgded the circumstances
constituting fraud with particularity.'United States ex rel. Bledsoe v. Cmty. Health Sys,, Inc.
501 F.3d 493, 509 (6th Cir. 2007).
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Sununy 638 F. Supp. 2d at 42 (denying motion tenaiss in which corporation argued that
complaint failed to identify indiduals involved in alleged fraudhee, e.gPogue | 977 F.
Supp. at 1333 (complaint adequately pled dedenhtiospital’s particigtion in “systematic,
fraudulent scheme” despite not identifying individual hospital employ®@ésstrick 2010 WL
623466, at *6 (concluding, where relator never veorkor one of the defendants, that “the
absence of [that defendant’s] named . . . eygxs should not renderetbtherwise detailed
complaint deficient under Rule 9(b)".

“[T]he Court acknowledges that some casage required greater specificity in
allegations of fraud tha[n] [r]elator’s complairovides,” but “Rule 9(bis analyzed case by
case.” Pogue 1| 238 F. Supp. 2d at 269-74kee also In re Orion Sec. LitjgNo. 08-CV-1328,
2009 WL 2601952, at *1 (S.D.N.MAug. 20, 2009) (“in order to determine whether the
particularity requirements of Rufb) apply in a given casequrts must undertake a case-by-
case analysis of particular pleadings” (internal quotation marks omitted)). “[Relator]’s
accusations are not vague,” and defendants “hapef told exactly what the fraud entails.”
Lusby 570 F.3d at 855. “Discovery can be poirdad efficient, witha summary judgment

following on the heels of the complaint if [sales] records discredit the complaint’s particularized

14 Defendants rely upon the D.C. Circuit’s statemewiliiams, citing Josephthat
“[w]e also require pleaders toadtify individuals allegedly inveled in the fraud.” 389 F.3d at
1256. HoweverJosepldid not specifically require that individuals be identified, and both
JosephandWilliamsare distinguishable because the complaints in those cases had many
shortcomings under Rule 9(bj%ee JosepB42 F.2d at 1385-86 (finding thedlator’s allegations
that senator used public fundspay staffers for performing pensal services “could hardly have
been more generalized and vague,” becadatoredid not specify which members of the
Senator’s staff were involved,” ghleft unstated just what persbosarvices they performed and
precisely when those activities occurred,” and “[h]e even fail@llége any neglect of official
duties”); Williams, 389 F.3d at 1257-58 (finding that comptadid not “set[] forth [any] facts
that exemplif[ied] the purportedly fraudulesgcheme,” did not allege “start date” for
misrepresentations, and “name][d] a laundry lishdividuals without speéying their relation to
the fraudulent scheme”).
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allegations.” Grubbs 565 F.3d at 191. “To say that fraud has @eadedwith particularity is
not to say that it has beenoved(nor is proof part of the pading requirement). [Relator’s]
complaint may be wrongl’usby 570 F.3d at 855, but defendants have been given enough
information “to defend against the charge aontljust deny that #y have done anything
wrong.” Williams 389 F.3d at 1259 (internal quotation marks omitted).
3. Defendants’knowledge

The remaining element of a presentmentela that the defendant knew the claim was
false. Under the FCA, “[a] person acts knowjniflhe acts with ‘aatal knowledge, deliberate
ignorance or reckless disregardioé truth or falsity of informadin.” Because Rule 9(b) permits
knowledge to be pled generally, there is no&si dismissal for failure to plead knowledge
with particularity.” Westrick 2010 WL 623466, at *7 (quoting 31 U.S.C. 8 3729(b)). Relator
avers that defendants “knowingly” submittetséaclaims premised upon misrepresentations
about HP products’ countries of origin. (Abompl. § 73.) He alsalleges that although
defendants were required by theimtracts and relevant regutais to comply with the TAA,
and although they received HP’s vendor productitsth stated the country of origin for each
product, they nonetheless falgéibted 140 productsn the SEWP website as TAA-compliant.
If proven, these allegations would constituteemstantial evidence diieir “actual knowledge,
deliberative ignorance or reckless disregard eftthth or falsity of [fhose products’ country of
origin] information.” 31 U.S.C. § 3729(b3ee, e.g.Westrick 2010 WL 623466, at *7
(complaint adequately alleged knowledge vehiéalleged that dendant “knew of and

participated in making [a fals@jarranty to the government”).
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B. The False Statement Claim
1. Applicability of FERA’'s amendments

Relator’s false statement claim cites gine-FERA version of § 3729(a)(2), which
imposes civil liability upon “[ajy person who . . . knowingly makes, uses, or causes to be made
or used, a false record or statement to gelisa far fraudulent claim paid or approved by the
Government . ...” 31 U.S.C. § 3729(a)(2) (2008ection 3729(a)(2) athes FCA liability to
a defendant who prepares|,] in support ofaang],] a statement that it knows to be a
misrepresentation . . . YWestrick 2010 WL 623466, at *7. Relatorfalse statement claim is
“complementary” to his presentment claingcause the FCA'’s false statement provision
“prevent[s] those who make falsecords or statements” that are material to a claim “from
escaping liability solely on thground that they did nttemselvegpresent a claim for payment
or approval.” United States ex rel. Totten v. Bombardier C¢tpotten II'), 380 F.3d 488, 501
(D.C. Cir. 2004) (emphasis in originalnited States ex rel. Harris v. Bernd2i’5 F. Supp. 2d
1, 6 (D.D.C. 2003) (“[T]he main purpose of sectB¥29(a)(2) is to remove any defense that the
defendants themselves did not submit false claims to the government.” (citing J. Boese, Civil
False Claims and Qui Tam Actions 2d § 2.01[B])).

In Allison Engine Co., Inc. v. United States ex rel. Sand&8 S. Ct. 2123 (2008), the
Supreme Court considered § 37288ajn the context of a defenagiasubcontractor’s submission
of false claims to a general contractor, wheeegbneral contractor pailde subcontractor with
government funds, but where there was no evideratddlse claims were ever submitted to the
government itself. The Court held that thdsontractor could not be found liable under the
FCA, because the meaning of subsection {&)(hrase “to get” required proof “that the

defendant intended that the falseaw or statement be materialthe Government’s decision to
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pay or approve the false claim,” and not jusittine general contractased government funds
to pay the claim or that the false statemestiited in the claim’s payment or approvél. at
2126. In other words, “a defendantist intend that the Governmaetsielf pay the claim.”ld. at
2128 (emphasis added).

FERA subsequently “legislatively overruledilison Engineoy amending and
recodifying subsection (a)(2) as (a)(1)(B),igfhnow imposes liability on “any person” who
“knowingly makes, uses or causedb®made or used, a false record or statement material to a
false or fraudulent claim . . . .See31 U.S.C. § 3729(a)(1)(B) (We2010). “Congress intended
for the amended provision to eliminate any intefuirement and instead for liability to attach
when a record or statement has ‘a natural tendenimfluence’ or ‘iscapable of influencing(]
the payment or receipt of money or propertyWestrick 2010 WL 623466, at *7 (quoting 31
U.S.C. § 3729(b)(4) (W&2010)) (citation omittedseeS. Rep. No. 111-10 (Mar. 23, 2009).

The amended provision was given retroacéffect “as if enacted on June 7, 2008” and
“appl[ies] toall claims under the False Claims Attt are pending on or after that date . . . .”
123 Stat. at 1625 (codified as Note accompamyd 3729) (emphasis added, citation omitted).
The parties and the United States haveresttely debated the question of whether the
retroactivity provision’s use dhe word “claims” refers to gal claims filed by a relator.€., a
synonym for “cases”) or to claims for payment submitted by a defendant to the government, as
defined under the FCA. Courts have not reaghednsensus on which interpretation is correct.
Compare, e.gWestrick 2010 WL 623466, at *7 (readinglams” as legal claims and
retroactively applying new § 3729(1)(B) because “this suitas pending on June 7, 2008"),
and United States ex rel. Kitk Schindler Elevator CorpNo. 09-CV-1678, 2010 WL 1292143,

at *14 (2d Cir. Apr. 6, 2010) (sameyijth United States v. Sci. Applications Int'l Cqrp53 F.
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Supp. 2d 87, 106-07 (D.D.C. 2009) (concluding thatlagive history suggests “claims” refers
to claims for payment as defined by 8§ 3728\ United States ex rel. Sanders v. Allison Engine
Co, 667 F. Supp. 2d 747, 752 (S.D. Ohio 2009) (sdme).

The Court nevertheless conclgdéat it need not decidegtlguestion of retroactivity at
this time. Relator argues that the result of FERA’s amendments to the false statement provision
is (1) that “intent [is] no longenecessary, so long as thés@astatements themselves are
‘material’ to the fraudulent claims,” and (2) tffayment is no longer a necessary element . . .
" (Pl’s Opp’n at 13-14.) Rator’s first contention is besidée point because, as defendants
correctly observe, Congress’'shoerns about interare not relevant to this casesegDefs.’
Reply at 15-16.) Relator’s secoodntention is incorrect: both tis¢atutory text and legislative
history confirm that the existence of a fat$&m remains an underlying premise of post-FERA
false statement liability.

With respect to intent, FERA's legislatihéstory clarifies thaCongress contemplated
that a party making falsdaims would intend fosomeonéo pay its false claims; the criticism of
Allison Enginewas simply that it held that “there che no liability unless the subcontractor
intended to defraud the Federal Governmeat just [its] general contractof. S. Rep. 111-10
at 10 (emphasis added). Here, the concerns atoty FERA’s amendments are not implicated.
Relator alleges that defendants contraetigd the governmenand that defendants made false
statementsi.g., the certifications and listings regarding TAA compliance) and submitted claims

for paymento the governmentThe Court can think of few situations where a party would

> The United States notes thatSanders vAllison Engine “the very case giving rise to
the questions at issue,” the Ohio district coadently permitted the government to intervene for
purposes of interlocutory appeal and certifiechppeal of that court’miling on the retroactivity
guestion, holding that there wasubstantial ground for differea of opinion on the correctness
of its decision. (U.S. Notice Gupplemental Auth. at 2 n.2.)
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submit a claim for payment directly to the gowaent without intending that the government
pay it. Thus, on the facts alleged, any changhdd-CA’s intent requireent is not material.
Relator is also mistaken that FERA eliminatied need to allege and prove the existence
of a false claim. First, this argumaghores the titular premise of the FaSaimsAct.
Second, the statutory tepdainly prohibits the use of a falstatement “material to a false or
fraudulent claim,” 31 U.S.C. § 3729(a)(1)(B) (West 2010), which presupposes the existence of a
claim. Third, even if the statute were uncleae, legislative history cléies that Congress also
presupposed the existence of a claim: “liabilihder [the revisedection 3729(a) attaches
whenever a person knowingly makes a false claiobtain money or property, any part of
which is provided by the Government withougaed to whether the wrongdoer deals directly
with the Federal Government; with an agent @ctin the Government’s behalf; or with a third
party contractor, grantee, ohet recipient of such money property.” S. Rep. 110-10 at 11
(emphasis added$ee also idat 10-11 (seeking to elimate the “exempti[on] [for]
subcontractors who knowingsubmit false claim# general contractors and are paid with
Government funds” (emphasis addef)).
On the facts alleged, any tiigction between the prend post-FERA false statement
provision is not relevant. Accdingly, the Court’s analysisill treat those provisions as

materially identical for purposes of the instant motion.

16 Relator’s argument would also seemg¢nder subsection (a)(A) superfluous. The
presentment provision still requires the submissiofadélse or fraudulent claim,” 31 U.S.C. §
3729(a)(1)(A) (West 2010), and inevitably, a “fatd@m” would require the use of some “false
record or false statementltl. 8§ 3729(a)(1)(B). If a defendanbuld be found liable for false
statements under (a)(1)(B) without the need to proveathaineever made a claim for payment,
then (a)(1)(A) “would only tripup those foolish enough to rely fihat provision] rather than”
(2)(1)(B). Totten Il 380 F.3d at 501 (discusgj pre-FERA provisions).
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2. Sufficiency of the allegations

Relator alleges that defendants madesfatatements related to each government
procurement contract. As already discusseaoméends that defendarfialsely listed 140 HP
products on the SEWP website as TAA-compliaee(alscAm. Compl. I 70), and that they
falsely listed 11 products on the GSA Advantagésites as originating in the United States.
(See idf 1 26-695see alsd?l.’'s Opp’n at 22.) He also puisrth two alternag theories of
defendants’ liability for these atied mislistings: (1) they “falselgertified thatall the products
that they sold and offered for sale to the WhiBtates Government” originated domestically or
in a designated country, or (2) the acts of piting false country of origin information about
their products for sale renderadse their agreement to providecurate information. (Am.
Compl. 1 74.) These misstatements are allegbd toaterial because they violated the TAA or
frustrated the government’s achievemehits TAA-related policies. I4.)

Given the common elements of the pretsnent and false statement provisiaes
Bouchey 860 F. Supp. at 89arcord Davis 591 F. Supp. 2d at 37, the Court’s analysis of the
sufficiency of relator’s presentment claim aghe products in Exhibit 1B applies with equal
force to his false statement claim. He hdsgald that those productgere purchased by the
government in reliance upon their SEWP webistengs, which permits the inference that
claims were submitted; he has alleged all of the circumstances of the fraud with particularity; and
he has alleged that defendants knew or shioaN@ known that the listys of TAA compliance
were false in light othe HP vendor product list.

However, as discussed, the complaint failsgecifically allege that the government
purchasedhe 11 products mislisted on the GSA websBee supr&ection II.A.1. Because

relator has not alleged that these particulatistiisgs were material to a government purchase
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(compare idf 70 (alleging that false statementgevemade under SEWP and likely led to
purchases of products from non-designated cm®)jr the Court cann6inake the inferential
leap that claims were actually submitted” for these itétogue Il 238 F. Supp. 2d at 268, and
therefore cannot “draw [a] reasonable inferethee the defendant is liable for the misconduct
alleged.” Igbal, 129 S. Ct. at 1949. Thus, relator’s gi&ons regarding the GSA mislistings
fail to state a claim under Rule 12(b)(6thwespect to a false statement theory.

. COUNT TWO

Count Two fails to state a claim, regardle$svhether it is construed as based upon the
pre- or post-FERA version of the FCA. To ghea claim under eitheersion of the relevant
provision, relator must allegmter alia, that defendarntonspiredto defraud the government or
otherwise violate the FCASee31 U.S.C. § 3729(a)(3) (2008) (posing liability on any person
who “conspires to defraud the Governmenitl);§8 3729(a)(1)(C) (West 2010) (imposing
liability on any person who “conspires to commviolation of” other paragraphs of §
3729(a)(1))see also Davish91l F. Supp. 2d at 40. Howeverdadendants note, relator alleges
only that defendants defraudde: United States (Am. Comg.78), and nowhere in the
complaint does he allege that defendaotsspiredo do so. $eeDefs.” Mem. at 20.) Nor did
relator respond to this arguntdn his opposition brief. tlis therefore proper to treat
defendant’s argument as concedeBranklin v. Potter 600 F. Supp. 2d 38, 60 (D.D.C. 2009)
(citing cases). Count Two shall therefore be dismissed for failure to state a claim under Rule
12(b)(6).

CONCLUSION

For the foregoing reasons, defendants’ motiogigmiss is granted in part and denied in

part. Count One is dismissed to the extbat the causes of agti asserted are based upon

defendants’ alleged mislistings of product mmfi@ation on the GSA Advantage website; however,
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Count I survives to the extetitat its causes of actioneabased upon defendants’ alleged
mislistings of product information on the SEWP wehsCount Il is dismissed in its entirety.
A separate order accompanies this Memorandum Opinion.
/sl

ELLENSEGALHUVELLE
UnitedState<District Judge

DATE: April 19, 2010
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