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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATESOF AMERICA
exrel.

BRADY FOLLIARD,
Plaintiff-Relator, Civil Action No. 07-2009 (ESH)

V.

CDW TECHNOLOGY SERVICES, INC., and
CDW GOVERNMENT, INC,,

Defendants.

N N N N N N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff-relator Brady Folliad (“relator”) brings thigqui tam action under the False
Claims Act (“FCA”), 31 U.S.C. 88 3724 seg., on behalf of the United States against
defendants CDW Technology Services, IIEDWTS”) and CDW Government, Inc.
(“CDWG”) (collectively “CDW"). Defendants nownove to dismiss the complaint pursuant to
Federal Rules of Civil Procedure 12(b)(1), arguing that angthiéam complaint, filed two
years before the instant complaint, deprives@ourt of subject matter jurisdiction under the
“first-to-file” bar of 31 U.S.C. § 3730(b)(5). For the reasons discussed herein, defendant’s
motion will be granted.

BACKROUND
The Court need not repeat the facts and phoic history previously set forth in a prior

Memorandum Opiniorsee United Sates ex rel. Folliard v. CDW Tech. Servs,, Inc., No. 07-CV-
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2009, 2010 WL 1541224, at *1-*3 (D.D.C. Apr. 21, 2018)t will limit its discussion to those
facts that relate only to this motion.
l. THE LIOTINE ACTION
In 2005, Joseph Liotine filedqui tam suit under the FCA against CDWG in the U.S.
District Court for the Southa District of lllinois. See Compl.,United Statesex rel. Liotinev.
CDW-Government, Inc., No. 05-CV-033 (S.D. Ill. filed Ja 19, 2005) (“Liotine Compl.”).
Paragraph 70(F) of the Liotine complaint gbs that CDW violated the FCA in part by
[s]elling non trade compliant items suak certain Tektronix printers (from 1999
to 2001) and accessories which origindtedn non trade compliant countries.
While the government could purchase such items through an open market card,
the items could not be listed in t&SA schedule. Despite this, Defendant
knowingly listed approximately 20-25 similar items (such as certain HP backup
tapes) which were created or asskdbin non-trade compliant countries.

Because Defendant deliberately placeédrgwtem into one database, trade
compliant and non trade compliant goods were commingled.

Id. § 70(F).
1. THE INSTANT MOTION

Relator Folliard filed the instant suit in 200The gravamen of Folliard’s complaint is
that from 2007 to the present, CDW submitted false claims to the government by selling
Hewlett-Packard (“HP”) computer productsdasupplies in contramtion of the Trade
Agreements Act (“TAA”), 19 U.S.C. 8§88 25@t seq., through the GSA Advantage and Solutions
for Enterprise-Wide Procurement (“SEWP”) websites maintained by the General Services
Administration (“GSA”) and the National Aenautics and Space Administration (“NASA”),
respectively. As alleged in the complaint, whiederal agencies make purchases for public use
pursuant to acquisition contractsgy may only buy products from “designated” countries as

specified in the TAA ands related regulationsSee Folliard, 2010 WL 1541224, at *1. The



Court previously dismissed Folliard’s claimeating to the GSA procurement portal under
Federal Rule of Civil Procedure 12(b)(6eeid. at *14.

Defendants now argue that Folliard’s lamtss barred under 3W.S.C. 8§ 3730(b)(5),
which provides that “no person other than thee&oment may . . . bring a related action based
on the facts underlyingédn earlier-filedqui tam action. In response, Folliard argues that his
complaint is distinguishable from Liotine’s becatisey allege different types of fraud involving
different federal contracts and agencie€see Pl.’s Opp’n to Defs.” Mt. to Dismiss [*Pl.’s
Opp’'n”] at 2, 5.) The United States, which hasint#rvened in this case, filed a statement of
interest that largely echoéslliard’s position. Defendantsspond that Folliard’s argument
elevates form over substance, and thaigint of the analysis of 8 3730(b)(5) United Sates ex
rel. Hampton v. Columbia/HCA Healthcare Corp., 318 F.3d 214 (D.C. Cir. 2003), Folliard’s
claims are barred because they are based on the ‘fsaterial elements of fraud” as Liotine’s.
Seeid. at 217.

ANALYSIS

The parties agree thetampton’s analysis of tk first-to-file rule governs the instant
motion, but defendants advocate flismissal by arguing th&tampton is controlling, while
relator retorts thatlampton is distinguishable. Applying theontrolling law to the allegations
by Folliard and by Liotine, the Court is persuaded Hetpton and the statutory text require
dismissal of Folliard’s claims.

In Hampton, the D.C. Circuit found that the plaintiff’s FCdui tam action, in which she
alleged that the defendants had engaged ididdee home health care billing fraud, was barred
by an earlier-filed action #t alleged a similar fraudulent schelneone of the same defendants.

See 318 F.3d at 218-19. The Court of Appeasduded that § 3730(b)(5) served to bar



“actions allegingthe same material elements of fraud’ as an earlier suit, @n if the allegations

[of the later-filed complaint] ‘incorporate somewhat different detailsd’at 217 (quoting

United Statesex rel. Lujan v. Hughes Aircraft Co., 243 F.3d 1181, 1189 (9th Cir. 2001))
(emphasis added). In so doing, the Court regetanother possible test, one barring claims
based on ‘identical facts.’Td. at 218. Acknowledging that theers no bright line rule for
determining whether differences between comjpdaare “material,” the Court held that

8 3730(b)(5) bars a subsequent atifat contains “merely variations” of the fraudulent scheme
described in the first actiorid.

Here, Folliard’s complaint alleges procurem fraud related to boethe GSA and NASA
contracts- He claims that CDW submitted false ofai and made false statements with respect
to HP products listed for sale on the GSA Anhagge and SEWP websites, in that CDW falsely
listed those products as origimagiin the United States or agA-compliant when, in fact, the
products did not originate hereiarany other designated countryse¢ Am. Compl. § 19-70,
73-75, Exs. 1A-1Bseealso Pl.’s Opp’n at 7-8.) As Folliard alleges, these mislistings would be
material because, by the express terms @84 contract and reied federal acquisition
regulations, CDWG “certified thait would only sell end productsnder these contracts to the
United States Government thatginate in designated countrieand that it would not sell end
products that originate in non-dgsated countries such as Chjmndia, and Malaysia. (Am.
Compl. 117.) Similarly, SEWP allegedly régs vendors to correctipdicate a product’'s
country of origin so that NASA&ontracting officers can deteime the TAA’s applicability to

that product on a case-by-case basBeeid. 1 23.) Liotine’s complairalso alleges that CDWG

! Although the Court has disssied Folliard’s GSA-related claims under Rule 12(b)(6),
this is not relevant under3730(b)(5), which looks only to vether a later-fihg relator has
“br[ought] a related action.” ThesGSA claims clearly would haveeen barred by the first-to-
file rule had the instant jurisdictional maoti been filed before the Rule 12(b)(6) motion.



listed and sold HP products on the GB@bsite that were not TAA-compliahbut unlike
Folliard, Liotine does not allegeat CDWG misrepresented tleogroducts as TAA-compliant.
Rather, CDWG's claims were false becaus®d certified to GSA that it would not sell non-
compliant products through the GSA portal. Therefaccording to Folliard, the fact that the
fraudulent scheme alleged by Liotine did matolve misrepresentations about products’
countries of origin means that Liotine allegechaterially different type of fraud than Folliard
does. $eePl.’s Opp’n at 4-5.) In light ofampton, the Court disagrees.

As the D.C. Circuit noted irlampton, the “material elements” of a typical FCA claim —
such as Folliard’s — are that (1) the defengmesented a claim to the government, (2) the claim
was false, and (3) the defend&new that the claim was fals&e 318 F. 3d at 218 (citing 31
U.S.C. § 3729(a)(1)-(3) (2002)Y-he Court of Appeals then compdrthe text of the plaintiff's
complaint and the earlier-filed complaint to detemenif their differences were material. The
plaintiff's complaint allegedinter alia, that the defendants “submitted improper bills for services
for her mother and other patientsy “bill[ing] for services that wee miscoded; already paid for;
performed by others; [or] never administereahd by billing for “supplise and medications that
were unnecessary or never received . . Id"at 219. The earlier-filed complaint contended that
one of the defendant’s “home health subsidiaries billed the governmentvicesehat did not
meet the Medicare eligibility tteria, for undocumented servicesd for services not medically
necessary.’ld. Although the two complaints differed gtidy in some of the types of billing

fraud allegedd.g., “miscoded” bills versus “undocumenteservices), th&€ourt of Appeals

2 Although the Liotine complairdoes not explicitly reference the TAA, the Court agrees
with defendant that by including phrases suctnas-trade compliant counes,” Liotine put the
government on notice that CDW was allegedbylating the requirements of the TAA with
respect to the salef HP products.See Reply in Supp. of Defs.” Mo to Dismiss [“Defs.’

Reply”] at 4 n.4.)



found that both sets of allegations establishedstime material elements of fraud, and that the
plaintiff's claims merely listd additional examples of howdltommon defendant defrauded the
government within the contesf home health serviceseeid. at 218-19.

Hampton thus counsels that this Court must cangpthe Liotine and Folliard complaints
at a sufficiently high level of generality, becalwolliard’s later-filed complaint will not pass
muster by merely providing additional details abtlé nature and extent of [the] fraud in the
provision of” a given set of servicesg, government procurement sg®es), even if the manner
of the later-alleged fraud “varie[s] greatly . . .1d. at 219. Here, both Liotine and Folliard
allege that (1) CDWG presented a claim t® glovernment related to HP products listed through
a procurement portal; (2) the claim was false Iojuei of CDWG's failure to adhere to the
requirements imposed upon government cordradgh accordance with the TAA and related
regulations; and (3) CDWG knetive claims were false. The difference between Liotine’s
allegations of non-compliant tiags and Folliard’s allegatiorsf non-compliant listingghat
were misrepresented as compliant is therefore immaterial. Folliailcomplaint merely alleges a
variation on how CDW defraudetde government under the TAA in the course of fulfilling HP
procurement orders, much as tt@mpton plaintiff merely alleged atitional examples of how
the defendant there had defrauded the gowem under Medicare vis-a-vis home health
services. Indeed, to credit Folliard’s argutender the “material elements” test would come
dangerously close to adoptingettidentical facts” test that was explicitly rejectedHigmpton.

The United States and Folliard also argue titatter’s allegationare distinguishable
from Liotine’s because they involve “completealifferent contracts and completely different
agencies,” unlike the two complaints at issuelampton, which both asserted the same material

elements fraud in the context of home healthisesv (U.S. Second Statent of Interest at 4



("U.S. Stmt.”);seealso Pl.’s Opp’n at 11-12.) No court appedo have squarely addressed this
questior® but the United States suggethat the different procuremt contracts and contracting
agencies are relevant because the criticaltoures not whether the gevnment as a whole was
on notice of fraud related to thefdedant, but rather whether “tladministrating agencies
themselves were on notice of the potential fraud mnoection with their respective contracts.”
(U.S. Stmt. at 4 n.3 (emphasis added).) Howebe text of 8§ 3730 and the statute’s underlying
policies do not support the creatioha distinction between thevo complaints on this basls.
Section 3730(a), entitled “Respdmnéties of the Attorney General,” prides that “[t]he
Attorney General diligently shall invetigate a violation under ggmn 3729,” and that “[i]f the
Attorney General finds that a person has violatedis violating section 3729, thgtorney
General may bring a civil action undéhis section against thengen.” 31 U.S.C. § 3730(a)

(emphases added). This language strongly siggjeat once a relator has alleged, in the

% Compare United Sates ex rel. Pratt v. Alliant Techsystems, Inc., 50 F. Supp. 2d 942,
950 (C.D. Cal. 1998) (stating thcta that “a new defendant amifferent contracts” would
“preserve the Court’s jurisdiction” under the first-to-file banth Hyatt v. Northrop Corp., No.
87-CV-6892, 1989 U.S. Dist. LEXIS 18941, at *4 (C.D. Cal. Dec. 27, 1989) (dismissing,
without analysis, allegationsder first-to-file bar despitdifferent government contract
underlying some of thetiar-filed claims).

*In addition, the Court’s prior opinion suggesiiat each procurement contract is only
material to the elements of Folliard’s clainechuse it is associated with a specific website
where defendants allegedly mislisted the HP prodatdssue. The Court previously determined
that each agency’s procurement website reprelemtplace” (if only in cyberspace) where part
of the alleged fraud took plac&ee Folliard, 2010 WL 1541224, at *8. Thus, where Liotine
alleged that defendants listadn-compliant items “on the GSgchedule” by placing them “into
one databaseske Liotine Compl. § 70(f), Folliard allegkthat defendants listed non-compliant
items in that same GSA location as well as another, SEWP. How#argpion clarifies that
where a later-filed complaint adds differentdtions for the alleged fraud, these “are not
differences in the material elements o fraud.” 318 F.3d at 218 (rejecting later-filing
plaintiff's argument that her complaint waot barred because it alleged fraud by common
defendant’s subsidiary in Georgiahile first-filed complaint allged fraud in other states but not
Georgia);see also, e.g., United Sates ex rel. Branch Consultants v. Allstate Ins. Co., 560 F.3d
371 (5th Cir. 2009) (holding that later-filed cédseuld not avoid the preakive effect of [the
first-filed case] by focusing on additional instances of fraud occurring in other geographic
locations”).



government’s name, that a defendant submitted false claiamy federal governmental entity,
this filing serves first and foremost as noticelte Attorney General &t he should investigate
the allegations. Accordingly, érstatutory language suggestatithe primary function of qui
tam complaint is to notify thénvestigating agencyj.e., the Department of Justice (“DOJ[f.
United States ex rel. Batty v. Amerigroup lllinois, Inc., 528 F. Supp. 2d 861, 874 (N.D. Ill. 2007)
(“The allegations in [the ebr-filed action] of whichthe government had notice and an
opportunity to investigate should be considered in detenng whether Plaintiff's case is
duplicative [under 8 3730(b)p’ (emphasis added)Jnited Satesex rel. Chovanec v. Apria
Healthcare Group Inc., 606 F.3d 361, 2010 U.S. App. LEXIS 10200, at *8-*9 (7th Cir. 2010)
(explaining that § 3730(b)(5) is intendeddar “secondary suits & do no more tharemind the
United States of what it has learned from the initialisibecause “[tlhe author of the fraud
won't escape when the first sudr (the ensuing federal investigation) tells the agency everything
it needs to know” (emphases added)).

Moreover, the policy underlying 8 3730 militatagainst accepting relator’'s argument.
In Hampton, the D.C. Circuit noted that the histarf/the False Claims Act bears heavily on
interpreting the first-totfe bar because it “demonstrates repdatongressional efforts to walk a
fine line between encouraging whistle-blowimgladiscouraging opportunistic behavior.” 318 F.
3d at 218. The Court of Appeals therefore condutiat 8 3730(b)(5) “mude analyzed in the
context of these twin goals of rejecting suits which the governimeapable of pursing itself,
while promoting those which the governmenhot equipped to bring on its own.Id. (quoting

United Satesex rel. Soringfield Terminal Ry. v. Quinn, 14 F.3d 645 (D.C. Cir. 1994)). For this

® Apria’s passing reference to “tell[ing] theexry everything it @eds to know” might
seem to support the United States’ argument aibeutmportance of nate to the administering
agency, buBpria — like Hampton — considered multiple suits alleging Medicare billing fraud
and had no occasion to considez firecise question presented here.



reason, courts must strive to minimize “duplicatolaims” that “do nohelp reduce fraud or
return funds to the federfisc, since once the governmdsmows the essential facts of a
fraudulent scheme, it has enough infotiorato discover related fraudsUnited Satesex rel.
LaCorte v. SmithKline Beecham Clinical Labs,, Inc., 149 F.3d 227, 234 (3d Cir.1998). As this
Court has recognized, “[p]ermitting infinitefine distinctions among complaints has the
practical effect of dividing the bounty amongm@nd more relatcr®y constricting how
broadly a court will construe thHeaud alleged in — and thus thetential recovery on — the first-
filed complaint, “thereby mucing the incentive to comerfeard with information of
wrongdoing.” United States ex rel. Ortega v. Columbia Healthcare, Inc., 240 F. Supp. 2d 8, 12
(D.D.C. 2003). Thus, the purpose of the first-to4ife is not to enable the government to
intervene at its discretion in materially simifeaiud actions, but to protethe first-filed relator
precisely in order to incentx private citizens to bring infotive claims under the FCA.

To permit Folliard’s suit would contravenese statutory policies. Folliard never
worked for the defendants, and his complaontains no “insider” information that a DOJ
attorney who was already inviggtting Liotine’s complaint codlnot have learned. Rather,
Folliard merely reiterated Liotine’s core allegation that CDWG was making false claims related
to federal procurement of HP products. lirislevant “whether th&nited States put[] those
facts to their best use. The allegations of thetine] suit[] are what they are . . . Chovanec,
2010 U.S. App. LEXIS 10200, at *12. Rather, thestiem is whether Follia’s lawsuit alleges
a “materially similar situation[] that . . . ingtgations launched idirect consequence of
[Liotine’s] complaint[Jwould have revealed . . . ."Id. at *8 (emphasis added,. id. at *11
(finding later-filedaction alleging billing fraud in llhois between 2002 and 2004 was barred by

earlier-filed allegations about same defendab®380s billing fraud in California and Kansas,



despite the fact “that the United States appty did not condudhe sort of follow-up
investigation and prosettan that would have prevented [tdefendant’s] office in Illinois from
conducting an upcoding scam in the early 2000s”).

It is reasonable to conclude that the gowent, armed with Liotine’s allegations about
government procurement of HP products fré@DWG, was “equipped . . . on its own” to
discover the extent to which defendants hdxetotederal procurement contracts that were
governed by the TAA and, in tumhether any wrongdoing had occurresbe Hampton, 318
F.3d at 218. For example, a DOJ attorney looking into Liotine’s claims could have easily
reviewed publicly available information tietermine whether CDWG was a party to other
government procurement contractattrequired TAA-complianceSee, e.g., CDW-G, Federal
Government Resources, Products and Solutairtgfp://www.cdwg.con{permitting registered
users to search public contraaformation by federal agency asgecific contract) (last visited
June 28, 2010%ee also CDW-G Federal Governmerdt http://web.archive.org/web/
20060829090124/http://www.cdwg.com/shop/profiles/fedasa (same, as archived on Aug. 29,
2006) (last visited June 28, 2010). The invediigy attorney could then have determined
whether CDWG was listing any HP products for shteugh the procurement portals associated
with those contracts.

In sum, to permit Folliard’s complaint fiwoceed under the above circumstances would

deviate from “the golden mean’ between offey “adequate incentives for whistle-blowing
insiders with genuinely valuable informatid@nd discouraging “oppounistic plaintiffs who
have no significant information teotribute of their own . . . .”’Graham County Soil & Water

Conservation Dist. v. United States ex rel. Wilson, 130 S. Ct. 1396, 1406 (201@uotingUnited

Satesex rel. Soringfield Terminal RR. Co. v. Quinn, 14 F.3d 645, 649 (D.C. Cir. 1994)).
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Accordingly, the Court concludes that Faltiss action is “basedn the facts underlying”
Liotine’s previously filedqui tam action, and it is therefotearred under § 3730(b)(5).
CONCLUSION
For the foregoing reasons, defendants’ moisogranted, and the complaint is dismissed
for lack of jurisdiction. A separate order accompanies this Memorandum Opinion.
/sl

ELLENSEGALHUVELLE
UnitedState<District Judge

DATE: June 28, 2010
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