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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

M. GREGG BLOCHE and
JONATHAN H. MARKS,

Plaintiffs, Civil Action No.: 07-2050 (RC)

V. Re Document Nos.: 96, 97, 110
DEPARTMENT OF DEFENSEst al,

Defendants.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART DEFENDANTS’ RENEWED M OTION FOR PARTIAL

SUMMARY JUDGMENT ; GRANTING IN PART AND DENYING IN PART DEFENDANTS’ M OTION

FOR PARTIAL SUMMARY JUDGMENT ; DENYING PLAINTIFFS ' CROSSM OTION FOR PARTIAL
SUMMARY JUDGMENT

I. INTRODUCTION

This suit arising under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, began
in 2007, when Plaintiffs M. Gregg Bloche and Jonathan H. Marks sought recordsi@iltipie
federal government entities concerning the involvement of medical profdssiodasigning
and implementing interrogation tactics. Presently before the Court aretsvof snotions.
First, three Defendant agencies, (1) the Department of the Navy (“Navythe®ffice of the
Assistam Secréary of Defense for Health Affairs (“OASBIA Policy”); and (3) the Department
of Defense’s Office of the Deputy General CounsePfersonnel and Health Policy (“OASD-
HAGC"), renew their motion fosummary judgment. SeeECF No. 110. For the reasoset

forth below, the Court grants in part and denies intha&gtmotion.

! These Defendants filed a renewed motion for summary judgment along with
supplementary documentation to address deficiencies identified in the Court’s prior
memorandum opinion concerning this set of reco®e Bloche \Dep’t of Def.(“Bloche II'),
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Secondseparately before ¢hCourtare crossmotions for summary judgment concerning
six other Defendant agencies: (1) the United States Army (“Army”); €pifice of the
Directorof National Intelligence (“ODNI”) (3) the United States Special Operation Command
(“SOCOM™); (4) the Defense Intelligence Agency (“DIA”); (5) the United States Central
Command (“CENTCOM”); and6) the Joint Task Force Guantanamo (“JEFMO”).® See
ECF Nos. 96, 97. Each of these Defendant agencies conducted its own search in response to

Plaintiffs’ FOIA requestsand the adequacy of Defendants’ searches are not aPis¥tat is at

370 F. Supp. 3d 40 (2019). As noted therein, OAHDPolicy and OASBHAGC are
components of a named Defendant, the Department of Defense (“DOD”), and amerabiyf
Defendants in this suitid. at 48 n. 1. For consistency and chgrihe Court identifieghe parties
in the same manner and will occasionally refer to these DOD componerdggeasints in this
opinion. The Court refers to the March 2019 opinioBlashe IIto distinguish it from a 2017
opinion in this same suit that concerned DefendaniyN&ee Bloche \Dep't of Def.(“Bloche
1), 279 F. Supp. 3d 68 (2017).

2 While the instant crossiotions were ripening, Defendant ODNI resolved Plaintiffs’
challenges concerning both the documents that it had produced and the documents that it had
referred to the State Departmer§eePls.” Mem. P. & A. Supporting Croddet. for Partial
Summ. J. (“Pls.” Mem.”) 7, ECF No. 9r{discussing further releases by State Departmient);
at 8 n.2 (noting that Plaintiffs no longer challenge two ORBHBeciatedlocuments); Pls.” Reply
Supporting Cross-Mot. (“Pls.” Reply”) Ex. 1, Updated History of Disputed Docs. 7, ECF No.
101-1 (documenting that Plaintiffs do not dispute the documents referred to Statetirean
documents produced by ODNI). Thus, the remainder of this opinion will not discuss Defendant
ODNI or the State Department.

3 JTFGTMO, CENTCOM, and SOCOM are components of DOD and are not, formally
speaking, Defendants in this suit. The Court will nonetheless refer to these compenent
Defendants to address the records at issue with greater particularity.

4 ECF number 97 is substantively identical to ECF number 98, although 97 is labelled a
crossmotion for partial summary judgment, whereas 98 is styled as Plaintiffs’ medoonan
opposition to Defendants’ motion for partial summary judgment and lacks one of the
attachments. The Court refers exclusively to ECF number 97 in this opinion. Aladlag sim
lines, ECF number 99 is substantively identical to ECF number 100, although 99 is labelled
Defendants’ memorandum in opposition to Plaintiffs’ cross-motion and 100 is stydeejply
to Plaintiffs’ opposition and lacks two attachments. The Court refers exclusielyF number
99 in this opinion.

® Plaintiffs do not challenge the adequacy of the search at all, with one ercepti
Plaintiffs’ reply brief contends that Defendant Army has not perforameddequate search for
four missing documents: Army 25, Army 26, Army 112, and Army 138ePIs.’ Reply 2.



issue in these crossotions is the application of FOIA exemptsto withhold in full or in part
the documents produced by the agencies. For reasons tQaiutievill detail below after
addressindgpefendants’ renewed motion for summary judgmse€ECF No.110, the
Defendant agencigsvolved in the pending cross-motions for summary judgnseet.CF Nos.
96, 97, have provided adequate justification for some, bulhot their claimed exemptions.
The Court thus grants in part and denies in part Defendants’ motion for partial summar
judgment and denies Plainsffcrossmotion for partial summary judgment.
Il. LEGAL STANDARD

Congress enacted FOIA to permit citizens to discover “what their govetnsngp to.”
U.S. Dep't of Justice v. Reporters Comm. for Freedom of the ,Pi&84J).S. 749, 773 (1989)
(quotingEPA v.Mink, 410 U.S. 73, 105 (1973) (Douglas, J. dissenting})IA requires the
agency to disclose recorttxated in response to a valid FOIA requeasiess material in the
records falls within one of FOIA’s nine statutory exemptions. 5 U.S.C. § 552@3lso
Judicial Watch, Inc. vDep't of Def, 847 F.3d 735, 738 (D.C. Cir. 201 RLRB v. Sears,

Roebuck & Cq.421 U.S. 132, 136 (1975).

Plaintiffs’” memorandum in support of their crasstion for partial summary judgment included
a single line in a footnote that purportedly “reserve[d] [the] right to objeceferidants’ alleged
‘thorough and exhaustive search’ for unredacted versions” of these documents.eRis2%/
n.5. Plaintiffs’ reply brief then developed this objection for the first time. Cauttgs Circuit
have “generally held that issues not raised until the reply brief are wai$##a Sound
Seafoods, Inc. WLRB 206 F.3d 1175, 1181 (D.C. Cir. 2000) (quotBmard of Regents of
Univ. of Washv. EPA 86 F.3d 1214, 1221 (1996¥ee also Walker. Pharm.Research& Mfrs.
of Am, 461F. Supp. 2d 52, 58D.D.C. 2006)(citing In re Asemani455F.3d296, 30QD.C.

Cir. 2006)). This principle holds when a party does not argue a point until its reply brief, even if
the party referred to the argument in its opening bisétka Sound Seafoods, IN206 F.3d at
1181. Here, by failing to contest the adequackrafiy’s search until its reply brief, Plaintiffs
waived this argument. Thus, the Court addresses only the application of FOIA exeroyptions
each of the Defendant agencies.



“FOIA cases typically and appropriately are decided on motions for sumutiyment.”
Pinson v. U.SDep'’t of Justice236 F. Supp. 3d 338, 352 (D.D.C. 2017) (quobajs. of
Wildlife v. U.S. Border Patrol623 F. Supp. 2d 83, 87 (D.D.C. 2009).geneal, summary
judgment is appropriate when “the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. &68{aP. A
“material” fact is one capable of affecting the sabsive outcome of the litigatiorSee
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A dispute is “genuine” if there is
enough evidence for a reasonable factfinder to return a verdict for the non-m8garcott v.
Harris, 550 U.S. 372, 380 (2007)n aFOIA suit, “summary judgment is appropriatehere are
no material facts genuinely in dispute and the agency demonstrates ‘thatcissfsesesponsive
records was adequate, that any exemptions claimed actually apply, and that argbigaso
segregable noexempt parts of records have been disclosed after redaction of exempt
information.” Prop. of the People, Inc. v. Office of Mgmt. and Budg@®d F. Supp. 3d 373, 380
(D.D.C. 2018) (quotingcompetitive Enter. Inst. v. ER&32 F. Supp. 3d 172, 181 (D.D.C.
2017)).

A court addressing a motion for summary judgment in a FOIAstatreview the matter
de novo See5 U.S.C. § 552(a)(4)(B);ife Extension Found., Inc. internal Revenue Sen815
F. Supp. 2d 174, 179 (D.D.C. 2013)helreviewing court may grant summary judgment based
on the record and agency declarations if “the agency’s supporting declarationiitd ex
describe the requested documents and ‘the justifications for nondisclosureasthaiely
specific detail, demustrate that the information withheld logically falls within the claimed
exemption, and are not controverted by either contrary evidence in the record nalengewf

agency bad faith.””Pronin v. Fed. Bureau of Prisonslo. CV 17-1807, 2019 WL 1003598, at



*3 (D.D.C. Mar. 1, 2019) (quotingarson v. Dep’t of Stat&65 F.3d 857, 862 (D.C. Cir. 2009)
(internal citation omitted)):‘Ultimately, an agency justification for invoking a FOIA
exemption is sufficient if it appears ‘logical’ or ‘plau” Scudder v. Cent. Intelligence
Agency 254 F. Supp. 3d 135, 140 (D.D.C. 2017) (quofindicial Watch 715 F.3cat 941
(internal citations omitted))But exemptions are to be “narrowly construe&loche I 370 F.
Supp. 3d at 50 (quotingorley v.Cent. Intelligence Agenc$08 F.3d 1108, 1115 (D.C. Cir.
2007)). An agency cannot justify its withholding by providifgjonclusory and generalized
allegations of exemptionsiMorley, 508 F.3dat 1114-15 (internal citations omittedandan
agency must do more than provide “summary statements that merely réggshtgandards or
presentfar-ranging category definitions for informatidhCitizens for Responsibility & Ethics
in Wash. v. U.S. Dep’t of Justjcgs5 F. Supp. 2d 4, 13 (D.D.C 2013) (quotiKigg v. U.S.
Dep't of Justice830 F.2d 210, 221 (D.C. Cir. 1987)).

[ll. DEFENDANTS' RENEWED MOTION FOR SUMMARY JUDGMENT

The sole issue in Defendants’ renewed motion for summary judgment, as noted
previously, is Defendants’ application of FOIA exemptions. This Court’s March 2019
memorandum opinion and order denied summary judgmiémrespect tanine documents,
directing Defendants both to produce these documenis éamerareview and to provide
supplemetary justification. The majority of these documents were withheld in full or in part

pursuant to Exemption 5’s deliberative process privifegee5 U.S.C. § 552(b)(2), and two

® The seven documents originally withheld pursuant to Exemption 5 are G#SD-
Policy 28-35, 659, 758-59, 761-62, 765-66, and OASD-HAGC 272 and 56%68.Bloche |l
370 F. Supp. 3d at 54-55. After the Court’'s March 2019 memorandum opinion, BAGD-
determined that OASIHAGC 272 and 563-68 could be released with only the names of
personnel redacted, pursuant to Exemption 6, and produced these documents to Plaifgiffs. De
Mem. P. & A. Supporting Renewed Mot. Partial Summ. J. (“Defs.” Mem. P. & A. Supporting
Renewed Mot.”) 4, ECF No. 110-1 (citing Ex. C, Second Declaration of Mark H. Hemingt



were withheld pursuant to Exemption 7(E), whpdrmits an agency to withhoidformation
related to “techniques and procedures for law enforcement investigations and pyosgadt 8
552(b)(7)! The Court will address each of these exemptions (deliberative process erioileg
Defendant OASEHA and 7(E) for Deéndant Navy) in turn. Because it finds tBatfendant
OASD-HA has justified its invocation of FOIA Exemption 5 for all but one of its withheld
documents and that Defendant Navy has justified its invocation of FOIA Exemptiofoi (E)
both of its partially withheld documents, the Court will grant in part and deny in part
Defendants’ renewed motion for summary judgment.
A. Defendant OASDHA Policy
1. Exemption 5 The Deliberative Process Privilege

Exemption 5 of FOIA protects “inteagency or intraagency memorandums letters that
would not be available by law to a party other than an agency in litigation witgeheya” 5
U.S.C. 8§ 552(b)(5). The Supreme Court and the D.C. Circuit have construed Exemption 5 to
exempt documents “normally privileged in the civil digery context.” Sears 421 U.Sat 149;
see also Martin v. Office of Special Coun&dl9 F.2d 1181, 1184 (D.C. Cir. 1987). Exemption
5 thus “incorporates the traditional privileges that the Government cowd assivil litigation
against a privatetipant”—including, as relevant hereh® deliberative process privilege.”

Brown v. Dep't of State817 F. Supp. 3d 370, 375 (D.D.C. 2018) (quotioging v. Dep’t of

(“Second Herrington Decl.”)fl6—7, ECF No. 110-3). Thus, the sole documents for which
Plaintiffs continue to challenge Defendants’ Exemption 5 withholdings are @&SBolicy
28-35, 659, 758-59, 761-62, and 765-66.

" The Court also directed the OASD Defendants to reconsider the application of
Exemption 6 to redact the domain portion of agency email addreSeesBloche }I1370 F.
Supp. 3d at 58-59. The parties reached agreement on this issue and filed a motion to amend this
order,seeECF No. 108, which this Court granted on April 29, 2GE®ECF No. 111.
Exemption 6 is, accordingly, no longer at issue in this suit.



Def, 550 F.3d 32, 37 (D.C. Cir. 2008) (internal quotation mark and citation omittee)glso
Baker & Hostetler LLRv. U.S. Dep’'t of Commercd73 F.3d 312, 321 (D.C. Cir. 2006).

The deliberative process privilege protects “documents reflectingoagwapinions,
recommendations and deliberations comprising part of a process by wharhmewtal
decisions and policies are formulated.6ving 550 F.3d at 38 (quoting.S. Dep’t otthe
Interior v. Klamath Water Users Protective Ash32 U.S. 1, 8 (200)) It aims to “prevent
injury to the quality of agency decision§ears 421 U.S. at 151, and “rests on the obvious
realization that officials will not communicate candidly among themséeesh remark is a
potential item of discovery and front page newwdamathWater Users Protective Ass'632
U.S. at 8-9. The privilege thus balances the merits of transparency against the ttaice
agencies will be “forced to operate in a fishbowPé&troleum Info. Corp. v. U.S. Dep't of the
Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1992).

For the deliberative process privilege to apply, the record must “bear on the foomula
or exercise of agency poligyientedjudgment’ Petroleum Info. Corp976 F.2d at 1435
(emphasis in original) To qualify, the record at issue must be both predecisional and
deliberative.See Prop. of the Peopl@30 F. Supp. 3d at 382. To be predecisional, a record
must be antecedent to the adoption of an agency pdiegAccess Reports U.S. Dep't of
Justice 926 F.2d 1192, 1194 (D.C. Cir. 1991). Although “the term ‘deliberative’ does not add a
great deal of substance to the term ‘gegisional,” it essentially means “that the
communication is intended to facilitate or assist development of the agemey’pdsition on
the relevant issue.Nat'l Sec. Archive v. Cent. Intelligence Agenty2 F.3d 460, 463 (D.C. Cir.

2014).



Moreover, the agency bears the burden of showing that the privilege properly applies.
See Dillonv. U.S.Dep't of JusticeNo. 17-1716, 2019 WL 249580, at *8 (D.D.C. Jan 17, 2019)
(citing Prop. of the People330 F. Supp. 3d at 380). In order to meet its burden, the agency must
offer a “relatively detailed justification” of its application of the privileggec. Privacy Info.
Ctr. v. U.S. Drug Enf'Agency 192 F. Supp. 3d 92, 103 (D.D.C. 2016) (quotend Data
Cent., Inc. v. U.S. Dep’t of Air Forc66 F.2d 242, 251 (D.C. Cir. 1977)). rifagency may
rely on detailed affidavits, declarationsyaughnindex, in camera reviewy @ combination of
these tools.”Elec. Frontier Found. v. U.®ep’t of Justice57 F. Supp. 3d 54, 59 (D.D.C. 2014)
(quotingComptel vFed. Commc’n Comm;®10 F. Supp. 2d 100, 111 (D.D.C. 2012)).
“Ultimately, an agency’s justification for invoking a FOIA exemption is sigfitif it appears
logical or plausible.”Dillon, 2019 WL 249580, at *8 (quoting/olf v. Cent. Intelligence Agency
473 F.3d 370, 374-75 (D.C. Cir. 20difiternal quotation mé&s and citation omitted)).

2. Defendant’s Claims of Deliberative Process Privilege

At issuehere are fivalocumentsDASD-HA Policy 2835, 659, 758-59, 761-62, and
765-66, for which Defendant OASD-HA Policy did not previously provide “sufficientlstitdet
justifications” for its application of FOIA exemption®loche I} 370 F. Supp. 3d at 53&s this
Court previouslyexplained the contestedocuments fall into two categories: first, agency policy
documents and associated discussions and, second, possible communications with outside
entities. Id. at 51. “[B]oth of these categories of documents fall within the scope of the
deliberative process privilegeas long as each particular privilege claim is propsulyported
by the ‘relatively detiled justification’ that FOIA requires.Td. (quotingMead Data Cent., In¢.

566 F.2d at 251). For the following reasc@&SD-HA Policy has nowadequately justified its



privilege claimfor almost allof the challenged OASIBIA Policy documents, but has not
established that the privilege properly applies to OASD HA Policy 28-35.
a. OASD HA Policy 285

OASD HA Policy 2835is anemail chainfrom 2008 along with aattached information
memo(“info memao”) discussing proposed amendments to DOD detairedéhbare policies
Second Herrington Decl. | 8ee alsdefs.” Mem. P. & A. Supporting Renewed Mot. 12-13.
The info memo discusses proposed amendments to DoDI 2310.08E and 23hatQidie
offered by a representative from the grd&lpysicians for Human Rights (“PHR”se®nd
Herrington Decl. 1 8. PHR’s specific proposed text is appended to the info memo produced by
the agencyld. PHR submitted this material in response to the Assistant Secretary of Defense
for Health Affairs(“ASD(HA)’s”) desire for input regarding potential amendment to these
policies Id. Exemption 5 was not applied to the email chain, batattached info memo and
proposed amendmentffered by PHRare withheld in full under Exemptionissdeliberative
process privige Id. Defendants justify this withholding as authorized by the “consultant
corollary” exception to Exemption 5’s general rule that a record must be arafjertey or
intrasagency communication,” 5 U.S.C. 8 552(b)(5), to qualify as privile@eefs.” Mem. P. &
A. Supporting Renewed Mot. 13—-14. Under the consultant corollary, “records of
communications between an agency and outside consultants qualify aagetrey’ for
purposes of Exemption 5 if they have been ‘created for the purpose of aslaggtity’s
deliberative proces$ 100Reporters LLC v. U.Bep’t of Justice248 F. Supp. 3d 115, 146
(D.D.C. 2017) (quotingPub. Citizen v. U.Dep’t of Justice11l F.3d 168, 170 (D.C. Cir. 1997)
(emphasis in original)see alsd?ub.Emps.for Envtl. Responsibility v. U.S. Section, Int’

Boundary & Water Comim, U.S.Mex., 740 F.3d 195, 201 (D.C. Cir. 2014) (“This Court has



also interpreted the phrase ‘inigency’ in Exemption 5 to go beyond the text and include U.S.
agency records authorég nonagency entities if those records were solicited by a U.S. agency
in the course of its deliberative process.” (citvigKinley v. Bd of Governors of the Fed.

Reserve Sys647 F.3d 331, 336 (D.Cir. 2011)). Defendants offer that this is just such a
communication?PHR’s proposed amendments and the subsequent ‘info memo’ summarizing
PHR'’s proposals were created to aid the ASD(HA)’s deliberations reggrdssible

amendment of the detainee healthcare policies and not to solicit a benefit at the expens
competitor.” Defs.” Mem. P. & A. Supporting Renewed Mot. 14.

In challenging this withholding, Plaintifigrimarily contest the vagueness of OASIB-
Policy’s description of the document and the attachmesge, e.g.Pls.” Mem. P. & A. Opp’n
Defs.” Renewed Mot. Partial Summ. J. (“Pls.” Mem. P. & A. Opp’n”) 15 (“Even if onenass
(as Defendants imply but do not make clear) that the attached memo to the emaiboteirs
not just PHR recommendatis but comments by DoD personnel on the amendments,
Defendants still have not explained how disclosure would inhibit full and frank exchange of
views.”). Plaintiffs also suggest that tlsemmunication was not predecisional because the
policies were issukin 2006, yet the dialogue regarding proposed amendments occurred in 2008,
such that the document was not “generated before the adoption of an agency policy” y the wa
that the deliberative process privilege requires. Pls.” Mem. P. & A. Opp’n 14 (gQuastal
States Gas Corp. v. U.S. Dep't of Energ¥7 F.2d 854, 861 (D.C. Cir. 1980)).

Neither party’s argument is entirghgrsuasive In contesting the predecisional status of
the document, Plaintiffsrisconstrue the relevant policymaking timeline. HaseDefendants
note, the policy deliberations concermldetherto amend the policy in 2008. An agency may

deliberate about potential changes to a policy before concluding that there shoald be

10



amendment, and the privilege may still apply so long as the agency establéshaes that the
documents at issue played in thediberative processAccordNat’l Sec. Archive v. é€nt.
Intelligence Agency752 F.3d 460, 463 (D.C. Cir. 2014There may be no final agency
document because a draft died on the viBet the draft is still a draft and thus still pre
decisional and deliberative. Becaus€dDASD-HA Policy’s supplemental declaratiepecifies
how opinions were generated in deliberation about a specific policy prapasptedated a final
policy determinationit establishes that the document was part of a polignted
decisionmaking process in the manner required to invoke Exemption 5.

That said, without more clarity about PHR’s relationship to the agaerggnerating the
material, this Court cannot determitie propriety of applying the deliberative process
privilege—which, again, only applies to “inter-agency or intra-agency” documents. 5 U.S.C. §
552(b)(5). The problem is th@ASD-HA Policy has not provided enough explanation about its
relationship with PHRa nonagency actorfor the Court to assess whetl@ASD-HA Policy
may properly rely orthe “consultant corollary’exceptionto Exemption 5. tlis true as
Defendants point outhatthe involvement of an entity outside of the agemcgenerating a
document does not necessalibr he application of thprivilege SeeDefs.” Mem. P. & A.
Supporting Renewed Mot. 14. But there are limitations on when an agency can rely on this
exception Critically, an agency can invoke the consultant corollary only if the “outside
consultant did not have its own interests in minBub.Emps.for Envtl. Respnsibility, 740
F.3dat201-02. Here, the agency received PHR’s proposal afteABIB(HA) “asked his staff
to meet with th[e] [PHR] representative to get their views for his coraidar’ Second
Herrington Decl. 8 Without more detail that OASBIA Policy fails to provide,tis statement

does notdischargegDASD-HA Policy's burden to establish that the PHR “consultant function[ed]

11



just as an [agencgmployee would be expected to do&re not as an advocate representing “an
interest of its own, or the interests or any other client, when it advise[d] theydg&aKinley,
647 F.3d at 336 (quotinglamath Water Users Protective Ass582 U.S. at 12). In fact,
Plaintiffs characterize PHR’s recommendations not as a neutral propgsather as a
“proposal from a human rights grat®ls.” Mem. P. & A. Opp’n 15, that would ostensibly
represent its own interests in providing such a proposal. In some respecisitithestep
sounds more like an interested advocacy group commenting on a proposed agency policy (as
happens routinely during proposed rulemaking) than it does an agency consultant providing
internal advice.Thus, until the agency clarifies the context in which PHR was asked to provide
this information and the relationship between the organization and the agency invitry oél
advice, Defendants’ justificatias insufficient todemonstratéthat any exemptions claimed
actually apply’ Prop. of the People, Inc330 F. Supp. 3dt380 (quotingCompetitive Enter.
Inst, 232 F. Supp. 3dt 181).

b. OASDHA Policy 6%

OASD 63 is an undated single page of handwritten notes by an unknown author that
was located alongside a draft investigation report with the title, “Mediasdd3elevant to
Interrogation and Detention Operations.” Second Herrington DeclTHfi® agency withheld the
draft investigation report, OASD-HA Policy 660-690, in full under Exemption 5, and this Court
previously found the draft to be privilegeltl.; see Bloche [I370 F. Supp. 3d at 53-fdnding
it “clear that the draft was part of a policyiented decisionmaking processiich that it was
privileged. Defendants equate the handwritten notes to marginal comments in a draft aiocume
that were “presumably either helping to edit the draft or writing down ptscépm the report to

participate in further deliberations.” Second Herrington Decl. Bl8intiffs contest this

12



designation, arguing that that the agency’s withholding of the document is uegubgftause
OASD-HA cannot specify whether the notesn& editorial comments or excerpts from the
report, such that the agency has not indicated the document’s role in the deéh@atess.
Pls.” Mem. P. & A. Opp’n 16.Thisargument about the function of the notes, howeser,
wrongheaded. Regardless of whether the notes were created to edit the draft or papsantici
further deliberations about the draft, the agency’s declaratiesting that the notesference
particular pages of thdraft, seeSecond Herrington Decl. 8, and the Court’'samerareview
of the notegstablishthat they are the opinions of the writer regarding particular pages of the
draft. As such, OASIHA Policy has amply specified the notes’ relationship to the draft and, by
extension, how they contributed to a drafting “process by which governmentabdgenad
policies are formulated.Loving 550 F.3d at 38 (quotinglamath Water Users Protective
Ass’n 532 U.Sat8). Given that the draft is properly withheld in full pursuant to Exemption 5, it
is logical that thenotes are also properly withheld pursuant to that same privilege claim. Thus,
the agency has adequately justified its application of the privilege here.
c. OASDHA Policy 758-59, 761-62, and 765-66

Plaintiffs’ final deliberative process challenge concerns OASDPolicy 758-59, 761-
62, and 765-66, which involwbe samepolicy proposal and associated agency communications.
Defendants’ supplemental declaration provides specificity about the documémtaghacking
in its prior submissionsSee Bloche JI370 F. Supp. 3d at 54D0ASD-HA Policy 765-66 is a
“request from the Army” seeking approval from the ASD(HA) “regardingAimey’s proposed
plan for handling a personnel matter under the provisions of DoDI 2310.08E,” including “the
Army’s rationale for approving the request.” Second Herrington Decl. PAED-HA Policy

758-59 and 761-62 are email communications concerning the Army’s Reglgsl0. OASD-

13



HA Policy 76162 consists of the ASD(HA) military assistant’s ensaiéking‘a
recommendation from Health Affairs staff members on whether to grant’rthg’é\request,
and OASDHA Policy 75859 is the reply email that contaitieerecommendation provided by
these staff memberdd. Plaintiffs contend thahis additional detail is not enough, contesting
the use of the term “personmelated matter” as “an extraordinarily vague and broad term that
provides no specificity about the nature of the matter or how it related to detialong
policy.” Pls.” Mem. P. & A. Opp’'n 16-17.

Although the Court agrees that “personredhted matter” is an imprecise designaiion
the abstractwhen the phrase r®ad in context, the agency has provided additispatificity
and related the matter to a particular dehitige process The declaration provideglves
enough detail for the Court to draw the conclusion thatgbesonnelrelated matter arose under
the provisions of DoD’s detainee healthcare policy — DoDI 2310.08#tl-stems from a request
from the Army seking the ASD(HA)’s approval of the Army’s proposed plan for handling the
matter.” Defs.” Reply Supporting Renewed Mot. Partial Summ. J. 8 (citing Se@nddton
Decl. 11 1611). Because these communications were antecedent to any policy decision by
ASD(HA) and written by individuals without decision-making authority, and becaage th
operated to “facilitate or assist development of the agency’s final position oceldglant issue,”
Nat’l Sec. Archive752 F.3d at 463, OASD-HA Policy has shown thatemails in OASEHA
Policy 758-59 and 761-62 qualify for the privilege. Moreover, the agency’s supplemental
discussion establishes tHAQASD-HA Policy 765-66 the text of the Army’s initial requesdlso
gualifies. This text contains “the Army’s ratiogalnd “proposed plan” and is thpeecisely
the sort of document “seek[ing] a decision” that Exemption 5 protects in order to emcourag

uninhibited inter-agency dialogue. Second Herrington Decl. § 11.

14



d. Segregability

Before approving thagency’s invocation of the privilege with respect to OASR-

Policy OASDHA Policy 659, 758-59, 761-62, and 765-66, however, this Court mustraksce"
specific findings of segregability regarding the documents to be withheSligsman v. U.S.
Marshals Sery.494 F.3d 1106, 1117 (D.C. Cir. 20(€ijtations omitted)see als® U.S.C. §
552(b). This analysis is especially critical for the deliberative process privivegieh “does not
protect documents in their entirety; if the government can segregate and discigaévileged
factual information within a document, it must.bving, 550 F.3d at 3&itation omitted) The
agency may meet its segregability burden with a combinatiorvatighnindex and an affidavit
or declaration establistgrwith “reasonably specificitythat it released all segregable material.
See Bloche JI370 F. Supp. 3d at 55 (citidghnson v. Exec. Office of U.S. Attorne8&0 F.3d
771, 776 (D.C. Cir. 200})

Here, as described abov@ASD-HA Policy hasprovided spplementary material in the
form of a declaration that details the agency’s withholdifgee agency has further averred that
it conducted a “lineédy-line review of OASDBHA Policy’s records” and determined thiat
“released all reasonably segregable mfamion.” Second Herrington Dedlt  12. Plaintiffs
contend that this statement is not enough, arguing that the withholding of draft documfigihts i
suggests that OASD-HA Policy did not release egampt, factual informationPls.” Mem. P.

& A. Opp’n at 17-18. But this bare allegation does not overcome the “presumption” that the
agency tomplied with the obligation to disclose reasonably segregable mateSizgdSman494

F.3dat 1117(citing Boydv. U.S. Marshalls Serv475 F.3d 381, 391 (D.C. Cir. 2007)). Nor do

8 The Court will assess whether OASTA Policy has properly segregated material in
OASD-HA Policy 2835 after further justification is provided for the withholding of this
document.
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Plaintiffs provide any evidence of an “alleged Government impropriety” thgtitrovercome
this presumptionNat’l Archives & Records Admin. v. Favj$dl U.S. 157, 174 (2004). Thus,
the supplemental materials submitted disge the agency’s obligation, atiek agency may
withhold OASD-HA Policy 695, 758-59, 761-62, and 765-66 pursuant to Exemption 5’s
deliberative process privilede.
B. Defendant Navy
The sole remaining issue in Defendants’ renewed motion for summary judigment
Defendant Navy's application of Exemption 7(E) to withhold information in two documents
Navy 35 and Navy 38SeeDefs.” Mem. P. & A. Supporting Renewed Mot. 5-7. Both of these
documents “pertain to detainee interrogation operations at the United Statal Base,
Guantanamo Bay, Cubald. at 7 (citingid. Ex. B, Declaration of Lieutenant Peter Tyson Marx,
JAGC, USN (“Marx Decl.”) { 74, ECF No. 110-3). For the reasons forth below, Navy has
justified its invocation of Exemption 7(E) for the withheld portions of Navy 35 and Navy 38.
1. Exemption 7(E)
FOIA Exemption 7(E) permits an agency to withhold “records or information compiled

for law enforcement purposes, but only to the extent that the production of such lawreefarc

% In contesting the application of this privilege and at various ottietsp®laintiffs raise
segregability issues and contend that Defendants must release “indors@ight and
subsequently received” that “was in fact incorporated into the final decisionicy.pdPls.’
Mem. P. & A. Opp’n 17. But as the Court explained in its March 2019 memorandum opinion,
this stance misstates the law: “FOIA does not require an agency to releasespuirday draft
that are ultimately repeated in the final polictoche Il 370 F. Supp. 3d at 53 n.3. The
deliberative process pilege is not rooted in formal determinations of this sort. Rather, it
functions to shield material when its disclosure would harm agency deliberayiédisrulg[ing]
information regarding ‘decisions to insert or delete material or to charejelftft'sfocus or
emphasis’ and thus ‘would stifle the creative thinking and candid exchange ©hessssary to
produce good . . . work.1d. (quotingHardy v. Bureau of Alcohol, Tobacco, Firearms, and
Explosives243 F. Supp. 3d 155, 174 (D.D.C. 2017) (alteration and omission in original)
(internal citation omitted))see also Dudman Commc’ns Corp. v. Dep’t of Air Fp8dé F.2d
1565, 1569 (D.C. Cir. 1987).
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records or information. . would disclose techniques and procedures for law enforcement
investigations or prosecutions if such disclosure could reasonably be expectked to ris
circumvention of the law.” 5 U.S.C. § 552(b)(7)(BBn agencyseeking to apply Exemption
7(E) must,accordingly, make two showings. First, to demonstrate that the “records or
information” were “compiled for law enforcement purposés,’the agency must establibbth
“a rational nexubetween the investigation and one of the agenieyt enforcemerduties”and
a “connection between an individual or incident and a possible security risk or violation of
federal law’ Blackwell v. Fed. Bureau of Investigatips46 F.3d 37, 40 (D.C. Cir. 2011)
(quotingCampbellv. U.S.Dep't of Justice164 F.3d 20, 32 (D.C. Cir. 1998)). Second,
Exemption 7(E) requires the agency to “demonstrate logically how theeadéshe requested
information might create a risk of circumvention of the lamayer Brown LLP vinternal
Revenue Sens62 F.3d 190, 1194 (D.C. Cir. 2009) (quoti®RHE, Inc. v. U.SDep’t of Justice
943 F.2d 248, 251 (D.C. Cir. 1993)hese requirements must be rime& nonconclusory
fashion yet there is a “relatively low bar for the agency to justify withholdirgldckwell 646
F.3d at 42.
2. Defendant’sApplication of Exemption 7(E)
a. Navy 35and Navy 38
Navy 35 isa sixpage memorandum dated January 31, 2001, fromdkalNCriminal
Investigative Service (“NCIS"Director to the Navy General Counsel that was “attached to a
onepage memorandum from the Navy General Counsel to the Assistant SecretargnsieDef
(Special Operations & Low Intensity Conflict) dated February 4, 2003, with thecsUibje

‘Proposed Alternative Approach to InterrogationaMiarx Decl.{ 7a. This ong@age
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memorandum has been released in fuRl@ntiffs, id., and only the redactions in the giage
memorandum itself are presently contested.

Navy 38 is areighteenpage document that partially overlaps with the material contained
in Navy 35. SeeMarx Decl.§ 7b. Specifically, Navy 38 consists of the same one-page
“Proposed Alternative Approach to Interrogations” memorandum and the sapegsix-
memorandum contained in Navy 3. Navy 38 additionally includes alevenpage appendix
entitled “Special Recommendations for Interrogators eQAlida Detainees at Guantanamo
Bay, Cuba.”Id. This appendix is partially withheld under Exemption 7(El). T 7b(2).

Navy offersthatthe information contained in both Navy 35 and Navyrgadily meets
the threshold requirement of Exemption Akat the materials were “compiled for law
enforcement purposes,” 5 U.S.C. § 553(b)(7)(Bgeause it was “compiled to assiSICIS
“agents and other law enforcement personnel carry out their investigatorymiigglarx Decl.

1 7b(1). Navy further states that disclosure of the redacted portitms sikpage memorandum
appearing in both Navy 35 and Navy 38 would reveal “psycltabgnd strategic approaches to
interviewing detainees that are not generally known to the pubticf 7b(2). The agency
paints a dim picture of public disclosure, warning that the informafioevealed, “could
reasonably be expected to risk ciroeention of the law because current and future military
detaineesould use the information to evade interrogation,” thereby “significantly lowéitfeg
effectiveness of these interviewing techniques” in ways that “could leadebalne

information being obtained from interview subjects” in the futude. The agencyffers
additional discussion of the withheld information in Navy 38, which consists of “detailed
psychological strategies and techniques designed to build rapport with Ab@atainees . . .

that are not generally known to the public,” and the release of which the agencyaaddhs
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compromise future interrogations “because current and future military elesatould use the
information to evade interrogationld.  7b(3). For this document, Navy also offers further
specification, noting that the document contains “details” concerning persomiag, the
“reliability of certain kinds of information,” and “psychological and physiodicators” for the
interviewer to note.d.

Plaintiffs makethreearguments concerning the agency’s application of 7i}t,
Plaintiffs question “what law enforcement purpose is involved.” Pls.” Mem. P. & A. Opp’n 10.
Second, Plaintiffs contend that Navy has not established “exactlylavwstvould purportedly
be circumvented” if the psychological techniques and strategies discuskedithiheld
portions of the documentgere releasedld. Finally, Plaintiffs contend that Navyasserted
harms are baseless becatsmme (if not all) & the[] techniques have either been changed or
rendered unlawful” in the “intervening years,” such thablic disclosure of the techniques
cannot lead to a preseddy risk of circumventionld.

Based on the supplementary declaratdodin camerareview of the agency’s
withholdings,Navy has the better argumeon all three fronts. For onthe agency has cleared
Exemption 7(E)’s threshold requirememCIS, which is located within the Department of the
Navy, is “the civilian federal law enforcemteagency uniquely responsible for investigating
felony crime, preventing terrorism, and protecting secrets” for theNa®8y and U.S. Marine
Corps. Marx Decl. {1 7b(1). NCIS is tasked with a “counterterrorism misaradi‘is
responsible for detectingeterring, and disrupting terrorism worldwide through a wide array of
investigative and operational capabilitiesd. As part of this mission, the agency has operated
alongside “other law enforcement agencies” to “engage[] in investigatavitiastrelated to the

September 11, 2001, terrorist attacks, and the individuals detained at the United $tates Na
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Base at Guantanamo Bay, Cubéd’. As Defendants arguehe¢ NCIS missiorcenters on
matters ofcounterterrorism and national security, which courts in this Circuit have found to fal
within “the realm of law enforcement purposes sufficient to justify withholtemged on
Exemption 7.” SeeDefs.” Mem. P. & A. Supporting Renewed Mot. (citiAgn. Civl Liberties
Union of S. Calv. U.S. Citizenship & Immigration Sery4.33 F. Supp. 3d 234, 242 (D.D.C.
2015) (citations omitted)see alsdtrang v. U.S. Arms Control & Disarmament Agel884
F.2d 859, 862 (D.C. Cir. 1989) (reading the term “law emiorent” as “encompassing the
enforcement of national security laws as welPjatt v. Webster673 F.2d 408, 420 (D.C. Cir.
1982) (concluding that there must be a connection between the “activities thasgitcethe
documents sought” and “enforcement of federal laws or . . . the maintenance of national
security”).

This descriptiorestablishes an adequate connedtietween the records at issue and
NCIS’slaw enforcement dutiesSee Blackwell646 F.3dat40 (quotingCampbel] 164 F.3d at
32). Logically,NCIS cannot carry out its law enforcement functwith respect to the
investigation of individuals detained at the Naval Base in Guantanamo Bay ,MarseDecl.
7b(1), without an established approach to interrogatitased on the titles of the materials and
the agency’s discussion of them, the documents were drafted to reevaluate tlyés aggamoach
to interrogation. Thus, so long as NCIS compiled materials for law enforcementgsigoals
satisfies the second prong of Exemption 7(E)—discussed next—it may invoke theierempt

Although 7(E) sets a low bar, clearing it nonetheless requires more thdg rastating
the relevant legal standard. Navy’'s declaration clears thebalavy 38: the Marx Declaration
provides particularized details concerning aspects of the withheld elevemgagorandum,

such as details regarding “timing of demands” and “physical and psychologlztors,”
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disclosure of which iasserts could trasonably be expected to risk circumvention of the law
because current and future military detainees could useftimation to evade interrogation.”
Id. at  7b(3). Contrary to Plaintiffs’ argument, the law does not demand that Defendants
identify a particular law that would be evaded; ratHfe@IA asks only that the agency
“demonstrate logically how the release of the requested information enégtté a risk of
circumvention of the law.Blackwell 646 F.3d at 42guotingMayer Brown LLP562 F.3d at
1194 (alterations omitte)). Thejustification providedfor Navy 38establishes a logical chain
that connects the information in the documents, in sufficient detail, to make this detnamst
with regard to the elevepage appendix. Bulhe ageny’s justificationfalls below even the low
bar of 7(E) forthe sixpage memoranduthat appears both Navy 35 and Navy 38. All that
Navy offers is a permutation of the legal standandde without particularity: the threat that the
public release of tndocument would compromise the effectiveness of the interrogation
techniquest issue.SeeMarx Decl. 11 7b(2]3). WhatNavy has failed to provide its
supplemental filingsre adequatdetails(of the sort it offered for Navy 3&bout what kinds of
information the document contains. As such, it haspetifiedin a nonconclusory way how
release of the information “could reasonably be expected to risk circumvention aifvthedl
U.S.C. 8§ 552(b)(1E).

That said, a assertion made by a law enforcemagencyinvoking Exemption 7(Eijs
entitled to deferen¢csee Campbelll64 F.3d at 32, and tli@ourt'sin camerareview of the
documenindicates that the partial redaction is appropriatedeiofor Navy to shield particular
details of its interrogation strategflaintiffs’ third argument concerning timing does nbéange
this conclusion. As Defendants note, the Marx Declaration refers to a risk afref@si

“current and future militargetainees” and the potential impact on “future investigations and
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interviews.” Defs.” Reply Supporting Renewed Mot. 4 (citing Marx Decl. 1 AB{R)
Plaintiffs have not pointed to any reason to discredit this statement. Takingahis sw
declaratiorat its word, it appears that the techniques are in fact still in use, and Plaintiffs’
contention is unavailing. Thus, Navy may withhold in part Navy 35 and Navy 38 pursuant to
FOIA Exemption 7(E)}°
V. CROSSMOTIONS FOR SUMMARY JUDGMENT

As previously stated, also before the Court@ossmotions for summary judgment
involving a different set of Defendant ageneie&rmy, SOCOM,DIA, CENTCOM, and JTF-
GTMO—and Plaintiffs’challenge to thee agenciesapplication of FOIA exemptionsSeeECF
Nos. 96, 97. Sixty nine of the sevemtightdocumentsontested at this juncture involve
Defendant Army SeePls.’ Reply Ex.1, Updated History of Disputed Docs, ECF No. 104-1.
Army invokes various combinations of deliberative process, attariay; and attorney work
product privilege pursuant to FOIA Exemptiorsgge5 U.S.C. § 552(b)(5), to withhold sixty-
nine documents in part or in fuftseePls.’ Reply Ex. 1, Updated History of Disputed Docs. 2—

5. The Court begins with the challenges to Army’s documents before additbesexggmptions

10 This Court previously confirmed that Defendant Navy satisfied its burden roamgir
segregabilitysee Bloche ]I370 F. Supp. 3d at 55-56, and no new arguments have been raised
nor any new evidence presented on this matter. The Court thus need not reassass ligseiss

1 Because this table is not paginated, the Court refers to the ECF page numbers whe
discussing it.

12 pefendant Army originally also applied FOIA Exemptiorsée5 U.S.C. § 552(b)(1),
to Army 112 and Army 113. However, because the Army cannot locate unredacted versions of
these documents, it is not possible for an Original Classification Authority to daanduc
classification review in the manner that Exemption 1 requires. Defs.” MoialFgutmm. J. Ex.
B, Declaration of Major John E. Swords (“Swords Decl.”) 1 5 n.2, ECF No. 96-3. The Army
“relies on its prior Exemption 5 determination,” conducted in 2008, “for purposes of this
motion.” Id. Thus, the Court considers only whether Army has adequately justified its
application of Exemption 5 to withhold in full Army 112 and Army 113.
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applied by the otheéour Defendant agencieg-orthe reasonset forth below, only Defendant
CENTCOM hasprovided sufficienjustificationfor all of the claimed eemptions.
A. Army
1. Exemption 5

Again, Exemption ®xempts documents that are “normally privileged in the civil
discovery context."Sears 421 U.S. at 149. In addition to the deliberative process privilege,
which this Court discussed above in addressing Defendants’ renewed motion &ispanthary
judgment, ECF No. 110, Exemption 5 includes other privileges that Armglsoinvokes:the
attorneyelient privilege,andthe work product privilegeSeeBrown, 317 F. Supp. 3d at 375;
Loving 550 F.3d at 37.

The attorneyelient privilege coveréconfidential communications between an attorney
and his client relating to a legal matter which the client has sought professional advice.”
Mead Data Cent., Inc566 F.2d at 252It is not limited to the context of litigatigiseeid. at
252-53 rather, it‘also protects communications from attorneys to their clients if the
communicatios ‘rest on confidential information obtained from the clienTdx Analysts v.
Internal Revenue Sepi17 F.3d 607, 618 (D.C. Cir. 1997) (quotinge Sealed Cas& 37 F.2d
94, 99 (D.C. Cir. 1984)) If thecommunications suggest that “the Governmemsgaling with its
attorneys as would any private party seeking advice to protect persoregdtsit€oastal States
617 F.2dat863, then aourt may infer confidentiality That said, a court should narrowly
construe thattorneyclient privilege, which “protects only those disclosures necessary to obtain
informed legal advice which might not have been made absent the privikkgs. 862-63

(quotingFisher v. UnitedStates 425 U.S. 391, 403 (1976)).
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Thework product doctrinéshields materials ‘prepared in anticipation of litigation or for
trial by or for [a] party or by or for that . . . party’s representative (inomithe . . . party’s
attorney, consultant, . . . or agent)Tax Analysts117 F.3d at 620 (quoting Fed. R. Civ.
P.26(b)(3); see alsdHickman v. Taylor329 U.S. 495 (1947). This doctrine protects
deliberative materials as well as “factual materials prepared in anticipation atiditig Tax
Analysts 117 F.3d at 62(citing Martin v. Office of Special Gmsel,819 F.2d 1181, 1184-87
(D.C. Cir. 1987);A. Michael’'s Piano, Inc. v. Fed. Trade Comml8, F.3d 138, 147 (2d Cir.
1994)). Thus, it provideelatively broadecoveragehan the deliberative process privilege.
However, to qualify for such coverage, the document must have been prepared “in anticipati
of foreseeable litigatioh. Schiller v.NLRB 964 F.2d 1205, 1208 (D.C. Cir. 1992hrogated on
other grounds blilner v. D't of Navy 562 U.S. 56%Z2011) (emphasis added) (citing
Delaney, Migdail & Young, Chartered mternal Revenue Sen826 F.2d 124, 127 (D.C. Cir.
1987)). To establish thtlitigation is foreseeable, the bare fact that “litigation might someday
occur” is insufficient. Senate of the Commonwealth of Puerto Rico on Behalf of Judiciary
Comm. v. U.S. Depof Justice 823 F.2d 574, 587 (D.C. Cir. 1987) (quotidgastal State617
F.2d at 865). As is the case for all parts of Exemption 5, this privilege is to be reagiyna
Seed. at 581 (“Congressiitended to confine exemption (b)(&s'narrowly as [is] consistent
with efficient Government operation.” (quotirgpastal State617 F.2d at 868)). And again, as
is the case for all FOIA exemptions, the agency seeking to invekexémption must “establish
[its] right to withhold evidence from the publicCoastal States617 F.2d at 861, and must carry
this burden witha “relatively detailed justification” of its application of the priviledelec.

Privacy Info. Ctr, 192 F. Supp. 3dt 103 (quotingViead Data Cent., Inc566 F.2d at 251).
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Because Army’s application of Exemption 5 involves various combinations of the
privileges available to it under this exemption, the Court will begin with the simpkest-tize
contested documents that involve only the deliberative process privilege—and then proceed t
Army’s other privilegeclaims.

2. DefendantArmy’s Claims of Deliberative Process Privilege

Army withholds twentytwo of the challenged documents in full or in part under only the
deliberative process privilegé. The majority of thesdocumentsredraft documents and
surrounding agency discussion theréatjuding email exchangesA handful involve the
agency’sformulation of external communications and publicity plans. In a vacuum, thebe are t
sorts of documents thegflect an agency’deliberative process and thus fall within the scope of
the privilege. See, e.gReliant Energy Power Generation, Inc. v. Fed. Energy Regulatory
Comm’n, 520 F. Supp. 2d 194, 204 (D.D.C. 200 An agency may withhold a draft document
if there is a dangeof ‘chilling’ communication within the agentyguoting Dudman
Commc’ns 815 F.2dat 1569)) Competitive Enter. Insv. EPA, 12 F. Supp. 3d 100, 118
(D.D.C. 2014) (applying privilege to documents that reflect “ongoing decisionghakiout how
theagency’s activities should be described to the general publics” (qudaitigSec. Archive v.
Fed. Bureau of InvestigatioiNo. 88-1507, 1993 WL 128499, at *2 (D.D.C. Apr. 15, 1993));
Thompson v. Dep’t of Nayio. 95347 (RMU),1997 WL 527344, at *4 (D.D.C. Aug. 18, 1997)
(permitting agency to withhold information related to its determination of what to skstdhe

media). That said, in practice, the deliberative process privilege is highly capgegific: the

13 These documents, which the Court identified based on the Revised Updated Army
Vaughnindex,seeDefs.” Mem. P. &. A. Opp’n PIs.” Cross Mot. Partial Summ. J. (“Defs.” Mem.
P. & A. Opp’'n”) Ex. 1, ECF No. 99-2, are: Army 15, Army 16, Army 20, Army 22, Army 25,
Army 26, Army 39, Army 46, Army 54, Army 62, Army 63, Army 64, Army 67, Army 71,
Army 72, Army 82, Army 83, Army 84, Army 85, Army 87, Army 97, and Army 105.
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propriety of its application isdepenlent upon the individual document and the role it plays in
the administrative processElec. Frontier Found. v. U.S. Depf Justice 826 F. Supp. 2d 157,
167-68 (D.D.C. 2011) (quotingnimal Legal Defense Fund, Inc. v. Depf the Air Force44 F.
Supp. 2d 295, 299 (D.D.C. 1999%3ee alsdCoastal States617 F.2d at 867. To carry its burden
regarding the privilege, then, Army mymsbvide a “relatively detailed justification” for each of
the documents that contextualizes how the withheld informagiatesto a policy-oriented
decisionmaking procesdead Data Cent., Inc566 F.2d at 251.

Many of Army’s deliberative procesdaimsconcerning draft documents and associated
communicationprovide the requisite justificationTheagency’s drafts and deliberations around
Army Field Manual 222.3 (“FM 2-22.3"are illustrative* Army has withheld in fulfour draft
versionsof FM 2-22.3 or its appendicedrmy 15, Army 16, Army 20, andArmy 22. Defs.’

Mem. P. & A. Opp’n ExL, Second Declaration of Major John E. Swords (“Second Swords
Decl”) 110a. The Second Swords Declaration establishes that each of these drafts was
produced before FM 2-22.3’s adoptidth, which makes them predecision&ee Access
Reports 926 F.2d at 1195 (quotinigaxation with Representation Furé#}6 F.2d 666, 677 (D.C.
Cir. 1981), for the proposition thatg]redecisionaldocuments are thought generally to reflect
the agency ‘giveandtake’ leading up to decision that is characteristic of the deliberative
process” (emphasis in original)). In addition, the agency'’s revised updatgghnindex see
ECF No. 99-2, provides adequate detail to identify “a policy-oriented decisionmakirgsprto
which the draft contributedBloche Il 370 F. Supp. 3d at 51. For instance, the entry foryA
15 establishes that the document at issue is a “draft policy appendix, with comuharessiag

a particular restricted interrogation technique,” and states that theyagiginieeld it in full

14 As theCourt addresses below, this is not the case for Army 25 and Army 26, which
also involve FM 2-22.3, but which the Army has been unable to locate in an unredacted form.
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because of its draft status and the fact that it contains “comments which include
recommendations and opinions regardinglemd policy matters!® Revised Updated Army
Vaughnindex 1. Given this draft’s status as part of the decisionmaking process arourtd how t
develop the new FM 2-22.8eeSecond Swords Decl. 110a,this material isleliberative and,
henceprivileged The same is true difie fourdraftsof FM 2-22.3 and its appendicé$see

Revised Updated Armyaughnindex 12, as well as Army 46, an email chain and attached

15 Although the entries for the other drafts repeat similar or even identical tghis
repetition is logical when, as here, all of the drafts relate to the agenayisl&gion of the same
policy proposal. As such, repetition alone does not make the text the sort of conclusory, rote
assertion thatils to satisfy Exemption 5’'s demands. This Circuit’s lda[$] never required
repetitive, detailed explanations for each piece of withheld informatidqundicial Watch, Inc. v.
Food & Drug Admin.449 F.3d 141, 147 (D.C. Cir. 200@)ting Keys v. U.S. Dep’t of Justice
830 F.2d 337, 349-50 (D.C. Cir. 1987Rather, “[e]specially where*as is the case here'the
agency has disclosed and withheld a large number of documents, categorization dimhrepet
provide efficient vehicles by which a court can review withholdings thdicatp the same
exemption for sirar reasons.”ld.; seealso Am.Immigration Council. U.S.Dep’t of
HomelandSec, 950F. Supp. 2d 221, 236—-3D.D.C. 2013)(“[T] he governmenteednot
furnishrepetitivedescriptions of theametype of documentandmaydescribecommonalities
amongits withholdings”(citing Judicial Watch 449 F.3d at 147)

16 AlthoughPlaintiffs challengethe withholdingof Army 20 onthe groundsthatthis
documents labeledasa “working version,” Pls.Reply18-19, theneredesignatiorof this
documentsa“draft/working version,”seeRevisedUpdatedArmy Vaughnindex 1, does not
compelthe conclusionhattheagencymust disclosé in full. Withoutmorefirm evidenceo
suggesthatthedraft wasin fact“informally adopted,” Pls.Reply 19, “as theagencyposition on
anissue”in amannerthat woulddefeattheclaim of privilege,Judicial Watchv. U.S. Postal
Serv, 297F. Supp. 2d 252, 26(D.D.C. 2004) (quotingArthur Andersen& Co. v. Internal
Revenue Sernv679F. 2d 254, 257D.C. Cir. 1982),thereis noreasorto discreditthe agency’s
statementhatthedraft precededandcontributedo the development of tHeal version,see
SwordsDecl. § 7,andtherebyplayedarolein that policyerienteddecision-makingrocessn a
mannerthatjustifiesits privilegedstatus. Without more concrete evidence, the Coult not
infer thatthe agency adopted a position taken in a draft as a final decision in a way that requires
disclosure.SeeTrans UnionLLC v. Fed. TradeComnin, 141F. Supp.2d 62, 70-71D.D.C.
2001) (concludinghat,“whereit is unclearwhether”initial inputfrom theagencyprovided the
basisfor its final output, the inputis exemptfrom disclosure’(citing RenegotiatiorBd. v.
GrummanAircraft Engg Corp.,421U.S.168, 184-185 (1975))Nor, despitePlaintiffs’
argumentmust theagencydemonstratéhe extentto which adraft differs from thefinal
document—which would itself exposats deliberativeprocess.SeeReliant Energy520F. Supp.
2d at 204 (quotingexxonCorp.v. Dep’t of Energy 585F. Supp. 690, 698D.D.C. 1983)).
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draft policy on “Gap Analysis, Behavioral Science Consultdt®8C’] to Interrogation and
Detention Operations” that is “annotated with notes, comments, and questions posedusy vari
personnel during coordination of tfBSC] policy,” id. at 917

So, too, do the agency’s justificat®saufficewhen it comes to many of theternal
communications surrounding its development of not only FM 2.22-3, but also other agency
policies TakeArmy 72, which consists of amail chain with an attached dr&fbwerPointhat
was prepared for a “Familiarize Brief” on the proposed BédeRevisedUpdatedArmy Vaughn
Index 23. The agency has “redacted portions of [the] email regamtioghmended changes to
[the] [Plower[P]oint brief,” which is withheld in fullld. Although Army would, ideally, speak
with more precision to define the purpose and expectatioaskdmiliarize Brief’ the material
providedlogically indicates that thBeowerPoinis a draft briefing documenind that the email
chain contains “recommended changes” tddt. By indicating the contexidevelopment of the
agency’sposition concerning the FM) for which the material was produced, Army has amply
“identif[lied the decisionmakingrocessto which the withheld documents contributedelec.
Frontier Found. v. U.S. Dep’t of Justic@30 F. Supp. 2d 35, 52 (D.D.C. 201{@nphasis in

original) (quotingSears 421 U.S. at 150 Army has thus established hoelgasing the withheld

materially could logically and plausibly chill agency deliberations caricg the draft FM,

17 plaintiffs contest the withholding of this donent at some length, challenging, in
particular, Defendants’ assertion that “the Gap Analysis was never finaliwkid therefore
exempt” on the grounds that “a gap analysis typically compares . . . proposed poliayrant c
policy,” such that “even aon-finalized gap analysis would contain” unprivileged “information
about current policy.” PIs.” Reply 18. But this contestation as to whether theyaggmegated
non-privileged material in the document is a different issue from whether thegeiapplies to
the document at all, and Plaintiffs fail to present any independent reason ve bsdiethis draft
policy memoranda and the surrounding communicationtabate not properly part of Army’s
deliberative process.
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thereby undermining the purpose of the privilégj&eeScuddey 254 F. Supp. 3dt140
(quotingJudicial Watch 715 F.3dat 941). Army provides similar, if not more detailed,
justification for its application of the privilege to other email chains concernireg developing
agency policiesAs anillustrationof a particularly detailed descriptiooonsider Army 39,

which the agency has explained consists of two emails exchanged in February 2005 and
December 2004between a Womack Army Medical Center Doctor and various Army doctors”
that corsist, respectively, of the “notes on a meeting with a Special Operations Command
Clinical Psychologist and his opinions and recommendations on the presence of pssishologi
during interrogationsénd a message “sent by the Director of the PsychologicdicAppns
Directorate of the Army’s Special Operations Command to a[] Special Opsr@&mnmand
employee enumerating his opinions and recommendations regarding what tbe ofigsctives
should be for psychologists providing support to detainee operati®evised Updated Army
Vaughnindex®6.

Although Army provides slightly less detalil, it has also adequately justiieddactions
for most of its other applications of the privilege. The majority of these afiphs are partial
withholdings inemail chains concerning the “logistics of coordinat[ing] review of” a “Progose
SecDef Memo on Ethics Principles and Procedures for Detaineéeat™20 (discussing Army
67); see also idat 23 (similar description for Army j1“seeking advice and assistance” from

agency attorneys “on tracking of investigations based on allegations of impropéobéeha

18 plaintiffs do not directly contest this conclusion, but instead argue that the PawerPoi
is “extremely likely” to “contain factual information and information on cotigolicies in order
to contextualize the proposed changes,” which “must be segregated out” and reldased. P
Mem. 28. But again, the question of whether the agency has met its burden tcatElease
reasonably segregablegn-exempimaterial is a distinct issue from whether the material is
properly privileged, and henexemptin the first instance. The Court discusses segregability
below.
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relation to detainee operationg]’ at 30 (discussing Army 82); “addressing concerns raised by
DOD” about a draft Army document, thinterim Guidance on Detainee Medical Catd, at

31 (discussing Army 83)see also id(similar description for Army 84)d. at 32 (similar
description for Army 852 and an email chain between attorneys “addressing proposed changes
to AR 190-8 and the legal implications of some of the proposed chaidyex,34(discussing
Army 87). For these documents, Army detdistween which parties the emails were sent,
establiskesthat the emails contain opinions and recommendations, and disthesgelationship
between the email and a particular policy development proiteseby adequately suppaog its
invocation of the privilegeThe same is true of the email chains with attachmesee, e.gid.
at15 (discussing Army 54, gartially redacte@mail andattachment concerning Final
Coordination on DoD Instruction 2310.kk, includingufly withheld comment matrix with
proposed edits)d. at41 (discussing Army B apartially withheld emaithain andattachment
“discussing legal opinions on a draft policy memo on Medical Ethics Principles aretiBres

for the Protection and Treatment of Detainees in the Custody of the Armed &bttvedJnited

19 Plaintiffs object that these documents cannot be shielded because Army ‘tatigsly
on ‘boilerplate language’ to justify its witbkdings,” asserting that “Defendants have
consistently failed to identify ‘the nature of the decisionmaking authoritgdés the
document’s author and recipient” and instead relied on inadequate “broad conclusory
statements.” Pls.” Reply 21 (first aiireg Hunton & Williams LLP v. U.S. Envtl. Protection
Agency 346 F. Supp. 3d 61, 74 (D.D.C. 201@en citingMead Data Cent., Inc566 F.2d at
258). But mere repetition with regard to more than one document, which Plaintiffstehiaea
as “boilerplag” language, is not necessarily the sort of conclusory justification thasfalt of
FOIA’s demands. The relevant question is whether the agency has establishied how t
documents at issue relate to the formulation of the agency’s policy. If thg galiee same in
more than one instance, then it is logical that the agency’s justification wouloeassmilar.
On the description provided, it is sufficiently clear that the challenged documeoitgeid
recommendations offered up as part of a pderadeliberative processSee Nat'l Sec. Archiye
752 F.3d at 463 (applying privilege where it is clear that “the communicationnsl@teo
facilitate or assist development of the agency’s final position on the n¢lisgae.”). Thus, the
privilege is justified.
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States’ with the draft policy memo redacted in fullThe redacted portions of these documents
are thus privileged.

Theremainingchallenged documenisvolve the agency’s developmentitsf position
concerning=M 2-22.3 or its internal discussions concerning other agency poliS@s.eof
these documents provide threlatively detaied” justification required to apply the privilege.
Army 62is illustrativeof an adequate justificationThis document consists of[a]raft
communications plan prepared by the Army’s office of the Chief of Public Affair[the]
purpose of developing media and public affairs strategy for the issuance of the FM.” Revised
Updated Armywaughnindex 17. he agency makes clear thhist“draft communications plan .
. . was prepared to assist the Army in navigating the significant public inteckeainee
interrogation methods by proposing a media and public affairs strategy for amggduhe
FM’s “upcoming issuance.” Second Shields Decl. § 10. déssription sufficiently establishes
that the document played a role in Army’s decisionmaking about how to communicate the
developing policy to the publisee Competitive Enter. Ind.2 F. Supp. 3d at 118 (quotiigt’l
Sec. Archivel993 WL 128499, at *2), such that it is privilege&long similar lines, Army
provides sufficient justification to wihold in part Army 105, which consists of “notes prepared
by attorneys for senior Army personnel in order to assist in their preparatiafdfesaing a
[clongressional committee regarding the Common Article 3 Executive Or&avisedJpdated
Army Vaughnindex 43. The agency clarifies that the relevant deliberative process at issue is
Army’s decision about “what information should be provide to Congress” and specifidsethat t
“list of talking points reflects internal deliberations regarding whitrmation” to provide.ld.

But Army’s other privilege claims are insufficiently supported. Consider Army 63 and

Army 64, whichboth consist of “questions and answers in draft form addressing various Army
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concerns or points of clarification about thewv Army FM 222.3.” Revised Updatédaughn
Index 18. Theagency states that e draft questions and answadklressed “the Army’s
forthcoming issuance of the FM” and were “prejpidi@ decision makers to address various
concerns and points of clarification with the proposed FM.” Second Shields Decl. { 10.
However, Army never identifies or describes which decisionmakers weréetrger does it
state what sorts of concerns or points of clarification were involved with atiguberity.
Without more to contextualize the agency’s development of and subsequent reliaradark—
thereof—the reasoning in these documents, the Court cannot be certain that these documents
entail predecisional “formulation or exercise of . . . polayentedjudgment’” Bloche Il 370 F.
Supp. 3cat54 (quotingProp. of the People330 F. Supp. 3d at 3§&mphasis in original) see
also Petroleum Info. Cor®76 F.2d at 1435.

Nor has Army adequately justifiets withholding in full of four documents, Army 25,
Army 26, Army 112, and Army 113l of whichit seeks to shield in full pursuant to Exemption
5's deliberative process privilegé€. Because Army cannot locate unredacted versions of these
four documentg! it “relies on its prior Exemption 5 determinationgachedn 2008, “for

purposes of this motion.Swords Declf 5 n.2. The problem with this reliance, however, is that

20 Army states that it withholds Army 25 and Army 26 “as deliberative processisdre
Updated Armywaughnindex 3, but does not specifically mention deliberative process privilege
for Army 112 or 113.See idat 45. The Court infers that this is the privilege on which Army
relies based on its assertion that the documents are “[flully exempt under ‘(gu&h their
[status as] classified, deliberative and advisory documents prepared priogenay decision”
and the fact that they “inatle[] recommendations or express opinions on legal and policy
matters before the Department of the Armid” If Army intends to invoke attorneghent
privilege in addition to or in lieu of deliberative process privilege, then it mustcébptio so.

21 As previously noted, although Plaintiffs’ reply brief contests the adequacy ofA\rm
search for these four missing documeségPIls.” Reply 2, Plaintiffs waived this argument given
the failure to develop this objection until this late stage, apart #om a passing reference in a
footnote in its opening briefSee Sitka Sound Seafoods,,I806 F.3d at 1181. Thus, the Court
considers only the Army’s application of exemptions to these four documents.
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the agency has notlescribgd] the requested documents and ‘the justifications for nondisclosure
with reasonably specific detail.Pronin, 2019 WL 1003598, at *3 (quotingarson 565 F.3dat

862). The agency’s 2008 declaration does not speak to these documents at all, instead focusing
primarily on the search that Army originally conduct&eeDefs.” Mot. Partial Summ. J. Ex. B-

1, Declaration of Lisa M. Satterfield, ECF No. 96-3. Nor do Army’s 2018 declarationsi@r

any justification for nondisclosure of these four documéhiEhis showing does not establish

that the documents are privileged in their entirety. To be Aumgy does describe the nature of
the documentwith reasonable specificityf-or instance, Army 25 is a draft appendix to the draft
FM 2-22.3 that “addresses restricted interrogation approach techniques.” ReviséedUpda
Army Vaughnindex 3;see also id(same justification for Army 26)And Army 112 is a
memorandum with the subject “Final Report and Recommendations to Assessah@®bkgy,

and Operational Issues Relating to Interrogation of Detainees Held by3hArmed Forces
(2/11/2003).1d. at 45;see also id(describing Amy 113 as memorandum that contétimes

Judge Advocate General’'s legal opinions on the Department of Justice’s sgardenge

“current and significant operational law issues” for “enemy combatants held aiaGaio

Bay”). But given that Army does not have access to the unredacted document, tipsialescr
alone cannot justify its withholdinig full. Army has not presently provided any justification for
withholding the unredacted portions, and this lack of justification gives it “no stardingake
exemptions.”Piper v. U.S. Dep’t of Justic294 F. Supp. 2d 16, 32 (D.D.C. 200&nended

428 F. Supp. 2d 1 (D.D.C. 200&¥f'd sub nom. Piper v. U.®ept of Justice222 F. App’x 1

(D.C. Cir. 2007) The fact “hat the Government can no londeate the filé in unredacted

22 The original Swords Declaration speakéety to the “thorough and exhaustive search”
that Army conducted to attempt to locate the documents, Swords Decl. { 3 n.1, and the Second
Swords DeclaratiorseeECF No. 99-2, does not discuss them at all.
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form “does not give it license to withhold information with the caveat that it could not track
down the documents when challengettd? Army must, accordingly, describe in “reasonably
specific” detail how albf thewithheld portions relate to a particular deliberative process. Until
such time Army has not established that Army 25, 26, 112, and 113 are properly shielded under
the deliberative process privilege.

In sum, then, the Court grants Defendants’ motiorstmnmary judgment with respect to
all of their deliberative process privilege claims, with the exception of the sbotnts
identified in the preceding discussion: Army 25, Army 26, Army 63, Army 64, Army 112, and
Army 113. As the Court explained Bioche Il where, as here, “an agerfeyls to meet its
burden, FOIA provides courts ‘a host of procedures’ to determine whether the exergntion c
is proper, including discovery, further agency affidavits, ianchmerareview of the records in
guestion.” 370 F. Supp. 3d at 55 (quotiiten v. Cent. Intelligence Agen®B86 F.2d 1287,
1298 (D.C. Cir. 1980)brogated on other grounds by Founding Church of Scientology of
Wash., D.C., Inc. v. Smitii21 F.2d 828, 830-31 (D.C. Cir. 1983M. general, “a ditrict court
should not undertakie camerareview of withheld documents as a substitute for requiring an
agencys explanation of its claimed exemptidn$Spirkq 147 F.3d at 997. Nonethelesis “
camerainspection may be particularly appropriate . . . when the number of withheld documents
is relatively small’ Id. at 996(internal quotation marks omittedpee alsdGatore v. U.SDep't
of Homeland Sec292 F. Supp. 3d 486, 495 (D.D.C. 2018) (findingamerareview the “most
efficient means” of resolving an issue “given the small number of documesssiay;
Physicians for Human RightsDep’t of Def, 675 F. Supp. 2d 149, 167 (D.D.C. 2009)
(quotingAllen, 636 F.2d at 1298same. In this instake,given the relatively small number of

documents at issue, the Court finds further agency supplementation alomg egtherareview
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of the documents to ke most expeditious resolutio hus, Army must providinese
materials to the Court along witlpdated justifications for its claims of deliberative process
privilege, either in the form of new declarations or a revisagghnindex,see Vaughn v. Rosen
484 F.2d 820, 826-28 (D.C. Cir. 1973), whereupon it may, if it continues to apply deliberative
process privilege to the contested documents, submit a renewed motion for summmagnjudg

3. DefendantArmy’s Claims of AttorneyClient Privilege

Army relies on another part of Exemption 5, the attorcleynt privilege, towithhold in
partArmy 80 and to withhold in fulArmy 96. Unlike the documents discussed below, for
which Army invokes both attorney-client privilege and another privilege, the attolieay-
privilege is the sole basis for these redactidAkintiffs challenge both of these withholdings,
contending that Army’s updated declaratiseeSecond Swords Decl., still fails to establish
“how or why these records were meant to be confidential or whether they weattyaatpt
confidential] Pls.” Reply 12.Although Plaintiffs are correct that the agewtaiming attorney
client privilegemust show confidentiality and thereby demonstrate that the privilege is
applicable seeMead Data Cent., Inc566 F.2d at 254, for the reasons set forth belomyAnas
carried its burden for both of the challenged documents.

Army 80 and Army 96 consist of emails dated July 6, 2005, and July 7, 2005,
respectively, on the same topic. Each document is described in Avenyggnindex as an
“[e]lmail from a [Department of the Army)ffice of the General Counsel Attorney to an Office
of Congressional Legal Liaison member addressing legal concerns raithedyD with
respect to the Army’s position on the treatment of detainees, as well agwendations as to
how the DoD'’s legal concerns should be incorporated into [c]ongressional briefRgsgised

Updated Armywaughnindex 29, 41.Army 96 includes “the sole email comprising Document

35



80, as well as two additional emails between the same individuals with the Senity Depu
General Counsel cc’d” that “contain opinions and recommendations regarding tissoimaf
specific informationin a briefing for the Secretary of Defense.” Second Swords Decl. T 9b(ii).
For both documents, Army redacted portions of the email communications, which thg agen
states were “made in confidence,” with “no record of that confidentiality waimgpromigd in
the intervening years.Second Swords Declf®b(i}ii); see alsdrevised Updated Army
Vaughnindex 29, 41.

With this combination of th&aughnindex and its declarations, Army hadequately
justified its application of the privilegeBecausehe attorneyelient privilege“protects
communications from attorneys to their clients if the communications ‘resirdgidential
information obtained from the clieiit,Tax Analysts117 F.3dat 618 (quotingn re Sealed Case
737 F.2dat 98-99), and this was a communication in which an Army attorney conteyed
position on “legal concerns” regarding an agency position to an agency Aligrythas
established that this is the sort of communication that the privilege proBsstsalsdn re
Kellogg Brown & Root, In¢.756 F.3d 754, 757 (D.C. Cir. 2014) (“[T]he [attorneient]
privilege applies to a confidential communication between an attorneyiantdifcthat
communication was made for the purpose of obtaining or providing legal advfee client.”).
Moreover, Army’s description carries its burden to “demonstrate that catiitiy was
expected in the handling of these communications, and that it was reasonablytcdedypl this
confidential information protected from generaaosurée. Coastal State617 F.2cat863.
Plaintiffs’ contrary argument is misguidedrmy explicitly states that the communications were
madein confidence.SeeSecond Swords Decl. § 9b(i). And the Court credits the sworn

statement that there i86 record of” “confidentiality being compromisedy’, as adequate
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evidence that they were in fact maintained internally and not divulged in a maaneould
compromise confidentiality. In short, there is no reason, based on the evidencd$tdiatif
to question the confidentiality of the communicati®ee Hunton & Williams, LLR248 F.
Supp. 3d at 256 (affirming agency’s attorraient privilege claim where there was no indicia
that the documents wedistributed to outside entities]he redacted portions of Army 80 and
Army 96 are, accordingly, privilegednd appropriately withheld.
4. Defendant Army’'Overlapping Privilege Claims

The remainder of the documents that Army has withheld in full paitpursuant to
Exemption 5 involve more than one privilege claithe Court will first assess Army’s
overlapping attorney-client and attorney work product privilege claims beforieduo its
overlappingdeliberative process and attorpgient privilege claims.For the reasons set forth
below, Army has justified only a few of its withholdings in these categories logisthe
material provided.

a. AttorneyClient Privilege andAttorney Work Product Privilege

Army has applied both attorney-client and attorney work product privilege ® thre
contested documents: Army 81, Army 95, and Army 111. Again, the purpose of each of these
privileges is distinct.See Coastal State817 F.2d at 864. The attornelent privilege, as the
Coutt just discussed'protects confidential communications from clients to their attorneys made
for the purpose of securing legal advice or services” as well as “commang&tbm attorneys
to their clients if the communications ‘rest on confidential infation obtained from the
client.”” Tax Analysts117 F.3d at 618 (quotirlg re Sealed Cas&37 F.2d at 98-99)The
narrowerattorney work produgprivilege “shields materials ‘prepared in anticipation of litigation

or for trial by or for [a] party oby or for that . . . party’s representatiVeld. at 620 (quoting
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Fed. R. Civ. P. 26(b)(3) Plaintiffs make two general arguments regarding these documents:
Army’s justifications for attornexglient privilege are conclusory, and Army’s justificatioos f
attorney work product privilege fail to establish that the documents were preparitipation
of litigation. PIs.” Reply 12-13%ee alsd’ls.” Mem. 35. For the reasons set forth below, Army
hasadequatelyustified its application othe work product privilege tArmy 95andthe
attorney-client privilege to Army 81, bits submissionsre insufficient to justify itsvithholding

in full of Army 111.

Two of the contested documents, Army 95 and Armya8demail communications
concerningallegations of improper behavior in detainee operatidetsinee abusand
associated investigationSeeRevised Updated Armyaughnindex 31, 40 Army details the
investigation at issue in Army 95: this documemsists of “an email chain beginning with a
request to several agency directorates and their counsel from Major Geserge Gay for
assistance with answering a follayp question to his investigative findings and
recommendations regarding allegationsletiainee abuse at Abu Ghraib that were lodged against
specifically identified U.S. soldiers.” Second Swords Decl. T 9b(A)my states that the
redacted portions of the email chain involve “agency counsel’s legal opinions and
recommendations regarding the possibility of criminal prosecutions as & oéshé
investigation. Id.

These statements suffice to establish that this document qualifies for wdtlcpr
privilege. Plaintiffs are correct that the bare prospect that “litigation migheéday occur” is
too insubstantial a ground to justify invocation of this privile§enate of the Commonwealth o
Puerto Ricg 823 F.2d at 587. That said, “Exemption 5 extends to documents prepared in

anticipation of foreseeable litigation, even if no specific claim is contemplagahiller, 964
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F.2dat 1208(citing Delaney, Migdail & Young, Chartered v. Internal Revenue S&?é.F.2d
124, 127 (D.C. €. 1987). The relevant standard is whetliee government’s attorney
“prepared a document in the course of an investigation that was undertaken gatioiitin
mind.” Boyd v. Executive Office for United States Attorn8ys~. Supp. 3d 58, 84 (D.D.C.
2015) (quotingsafecard Servs., Inc. v. Sec. & Exch. Com®26 F.2d 1197, 1202 (D.C. Cir.
1991)) seealso Agility Public Warehousing Company K.S.C. v. Department of Defel3&.
Supp. 3d 215, 228 (D.D.C. 2015){fework-productdoctrine is not limited to those cases
wherelitigation is a foregone conclusion.”). The key question is whether litigation is fol#eeea
by the individual who prepared the document, at the time that it was prepared: “[flamaaidc
to meet [the anticipatieof-litigation] standard, the lawyer rauat least have had a subjective
belief that litigation was eeal possibility,and that belief must have beapjectively
reasonablé€. Agility Public Warehousing Company K.S.C10 F. Supp. 3d at 2Z8mphasisn
original) (quotingin re Sealed Casd46 F.3dat884). Here, Army has pointed to a specific
investigative proceeding, involving a specific individual in the Army, concerrilmg gossibility
of criminal prosecutions as a result of the investigation.” Second Swords Deck)Y 9fdias
further stated that the redacted portions reflect the agency counsel’s comimonsicagarding
the possible criminal prosecutions, establishing that the counsel knew ofahpdssibility” of
litigation at the time that he wrote. This specification ttarsies the agencyisurden, and
Army maywithhold portions of Army 95 pursuant to the work product privil€ge.

But similar specificity is lacking for Army 81For this document, the withheld material

23 Becauseéthe protectiorofferedby the[work product] doctringis broadetthanthe
attorneyelient privilegein thatit is notrestrictedsolelyto confidentialcommunicationetween
anattorneyandclient,” Agility Pub. Warehousing Co. K.S,@10F. Supp. 3dat 227 (quoting
Fed. TradeComm’nv. Boehringer Ingelheim Pharmdnc., 778 F.3d 142, 14@D.C. Cir. 2015)),
the Courtwill notasses®efendantstlaim thatattorneyelient privilege alsoappliesto Army
96.
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appears in an email “from an attorney in the Department of Defense’s Offi@nefd Counsel
to an attorney in the Department of the Army’s Office of General Counsehgesdsistance
with tracking investigatios intoallegations of detainee mistreatment and recommendations for
how to respond tanticipatedlegal questions angbssiblditigation.” Second Swords Decl.
9h(iii) (emphasis added). Rather than identify a particular investigateegding, Armyelies
ongeneralities couptewith the statement that “[clounsel anticipated the possibility of
litigation.” 1d. But there is a difference between “possible litigatiad,,” and the foreseeable
litigation” that the law demands to claim the privile§ehiller, 964 F.2d at 1208. And in this
instance, Army has not indicated in a nonconclusory fashion the investigative chatexotld
establish a “real possibility” of litigatiom\gility Public Warehousing Company K.S,Q10 F.
Supp. 3d at 228mphasiomitted (quotingln re Sealed Casd,46 F.3dat 884), at the time that
the attorney prepared the materi@hus, without greater detail to establmsbre than the
concern that “litigation might someday occusénate of the CommonwealthPaferto Rico 823
F.2d at 587, Army cannot rely on work product doctrine to withiAoifdy 81.

That said, the justification provided does permit the agency to partially withhoig &t
pursuant to attorneglient privilege. Army’sVaughnindex specifies that the redacted portions
of the document “reflect advice that was being sought as well as the recontiorengeovided”
by the agency’s counseRevised Updated Amy Vaughnindex 31. Thus, this communication is
clearly one between an attorney and his client relating to a legal matter for which the client has
sought professional adviceMead Data Cent.Inc., 566 F.2d at 252. In addition, Arnagfirms
that the material was confidential, and that confidentiality has been pres&eegkecond
Swords Decl. T 9b(iii) (“The legal opinions and recommendations withheld in Documenteé1 wer

made in confidence between agency couasdltheir clients and have subsequently remained
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confidential.”). This statemenin conjunction with the entry in ildaughnindex and the
description of the communication’s purpose in the declaratemies Army’s burden to
“demonstrate that confidaatity was expected in the handling of these communications
Coastal States617 F.2cat863, and as such, Army has adequately justified its application of the
privilege.

However,Army has not similarly justified its withholding in full of Army 111. Aym
cannot rely on the attorney work product privilege here for the same reasis jinstification
falls short with respect to Army 81: the prospect of litigation is not sufficientéyr.cla
discussing Army 111, Army does not identify any specifiestigation, but instead states that

the “draft memorandum” “provides legal analysis, opinions, and recommendatiordinmgghe
adoption of certain detainee interrogation techniques being considered by the Defpafritme
Defense,” and which the author, thedge Advocate General, “anticipates will potentially be
subject to litigation in both international and domestic forums.” Second Swords DeclA§ 9a
with Army 81, this speculative future prospect of possible litigation, without,rdoes not
sufficeto establish that material is privileged pursuant toatbek product doctrine. And unlike
Army 81, Army cannot fall back on attornelient privilege to withhold the document in full.
As stated previously, the attornelyent privilege is narrower thamork product doctrine in the
sense that it covers only “confidential communications between an attorneylemt.a Agility
Pub. Warehousing Co. K.S5,@10 F. Supp. 3d at 2Zd@uotingBoehringer Ingelheim Pharms.,
Inc., 778 F.3dat 149). But hereneither the declaration nor tMaughnindex states thatll the
withheld portions of the document involeenfidential attornexlient “communications”

“relating to a legal mattérMead Data Cent., Inc566 F.2d at 252, and as such, Army has not

adequately justified its withholding.
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The Court thus finds the application of attorney-client privilege proper for Airgnd
Army 95, but finds Army’s explanation inadequate for Army 111. In this case, the Court
exercises itsbroad discretion” regarding how best to redr&esy’s failure to meet its burden
by ordering updated justification for Army 11Allen, 636 F.2d at 1298&vhich Army may
submit either in the form of new declarations or a revisagghnindex,see Vaugh/384 F.2dat
826-28%4

b. Deliberative Process Privilege and Attorr€lient Privilege

For the remainindorty documents, Army justifies its withholdings pursuant to hbéh
deliberative process privilege and the attorokgmt privilege?® Army re-reviewedthese
documents before releasing its most red&nighnindex. SeeSecond Swords Decl. T &
support of its deliberative process claim, Army affirms that “[t|hese meats reflect the advice
that was sought, and the opinions and recommendationsehagiven, regarding proposed
policies and draft policy documentsld. And in support of its attorneghent privilege claim,
Army offers that “Army attorneys evaluated the proposed polices, revidwwaltdfts they
received, and provided their legal analysis, reviews, opinions and recommendattoalk,” w
were “made in confidence and were not subsequently shared with individuals outside of the

attorneyelient relationship.”ld. Defendants present any such overlap as unproblematic,

24 To the extent that Army continues to rely on attorney work product privilege, it must
provide more concrete detail about the litigation context for which the document \wasepre
To the extent that Army rests instead on attorclesnat privilege, it must indicate with greater
precision why this privilege alone shields the document in full, including furthait de
concerning the confidentiality of the material within it. To the extent that Aefigsron both
privileges, it must indicate any portiontbe document for which application of the privilege is
not coterminous.

25 These documents army 21, Army 24, Army 34,Army 40, Army 41 Army 42,
Army 43,Army 44, Army 45,Army 47,Army 48, Army 49, Army 50,Army 51, Army 52,
Army 55, Army 56,Army 65,Army 66, Army 69, Army 70,Army 73,Army 74,Army 75,
Army 76,Army 77,Army 78,Army 79, Army 86, Army 88, Army 89, Army 90,Army 91,
Army 92, Army 93,Army 94, Army 98, Army 99, Army 107,Army 109.
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asserting that “th&ourt need not decide whether the[se] documents were [] properly withheld
under the attorneglient privilege[,]' because the Army sufficiently demonstrated that he&y
properly withheld the information under the deliberative process privile@efs’ Mem. P. &

A. Opp’n 26 n.5 (quotingudicial Watch v. U.Dep’t of Justice20 F. Supp. 3d 260, 276

(D.D.C. 2014)).Plaintiffs see it differently, contendirapth thatthe overlap matters because
attorneyelient privilege may “protect the secrecy of the underlying facts” in athatythe
deliberative process privilege does not, and that, in any event, Army has not aggqsttied

its deliberative process withholdjs. Pls.’Reply14-15 (quotindMead Data Cent., Inc566

F.2d at 254 n.28%kee alsd’ls.” Mem. 37 ¢hallenging failure to explain why both privileges
“apply, which privilege applies to which redactions, or where they overlap”).

Plaintiffs have the batr argument Although Defendants are correct as a matter of
law—an agency can simultaneously invoke both privileges, and in some cases, the Court need
only make a determination as to one—their conclusiamcisrect. Becauseeither Army’s
declarationshor itsVaughnindexadequatelyndicate whichprivilege applies to which portions
of the document, it has not in fact “sufficiently demonstrated” that its withh@dirgproper
pursuant solely to the deliberative process privilege. As the following disowesgplains, e
problem stems from the language that Army invokes and the manner in which it lotdims
privileges without any particularity as to which privilege appieeg/hich portions of the
document. This issue arises in several ways, whielCourt will summarize before assessing
why thisapproachs problematic, in context

First, despiteexplicitly claiming both privilegesnany ofArmy’s justificationsdo appear
to relyprimarily on the deliberative process privilegéut withoutexpressly stating that all

redactions were applied pursuant to this privilelyethese instances, Army condgisithatthe
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redaction is justifiedbecause itcontains the opinions, recommendations, and suggestions of the
authors regarding the proposed pigs and reflect[s] the givendtake of the consultative
process.” Revised Updated Arriaughnindex 2 (discussing Army 213ge also, e.gid. at 4
(discussing Army 34)id. at 10 (discussing Army 47id. at 11 (discussing Army 48id. at 12
(discustng Army 49);id. at 42 (discussing Army 99id. at 22 (discussing Army 70 and adding
that other portions with “recommended responses” were withheld iniplag);3 (discussing
redaction in Army 24 of “comment to client on draft policyit); at 7 (desribing portions of
Army 42 that “discuss the proposed policyi). at 44 (discussing redactions in Army 44 of
“portions of email chain that reflected intagencydeliberations regarding [] comments and
recommendations” on a proposed draffhere are umerous other, similar examples in the
Vaughnindex. At times, the entryor a recorcalsostates that the document is “predecisional,”
seeid. at 2 (characterizing Army 21 as a “predecisonal draft memorandum?”); more Aiften
implies the document’s predecisonal stase®, e.gid. at 7 (referring to recommendations on a
draft DODI and then referencing the final version of the DODI for Army il at 33-34
(similar discus®n of Army 86 and Army 88, respectivelyPnelogical read of this language,
which invokes the words associated with deliberative process privilege, Astimatlaims only
this privilegeto justify all of theseredactims. But because Armig submissions simultaneously
invoke attorneyelient privilege,without specifying theportions of the document covered by
either privilegeor stating that all the redacted material is protebtethe deliberative process
privilegeand the attorneyclient privilege(e.g, that application of the privileges is coterminous),
the Court cannot be certain.

Moreover, although Defendants imply that the deliberative process privibagérs)

alone supports the withholdings in all of these documeaebefs.” Mem. P. & A. Opp’n 26
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n.5, other entries in tRéaughnindex create doubt as to whether thrvilege alone covers all

the withholdings. For some of the documettis,justificatory language itsatfixes the
deliberative process and attorrgient legal standards in a way that creates ambiguity around
Army’s rationale Take Army 43, for which Army “redacted gmmns of [an] email exchange
reflecting legal advice and recommendationRévised Updated Armyaughnindex8. At no
point does Army establish which portions were redacted because of their sigpus@ss and
recommendations (deliberative process privilege), or whether the samiem@rdiportions were
redacted because of their status as legal advice or recommendations (attengyivilege).

Or consideras another representative exampleny 45,a set of emails in which attorneys from
Army and “other military branches” provided “legal advice” to the Assistant Segiatar
Defense (Health Affairs)ld. at 9. For this document, Army “redacted portions of draft
predecisional inter/intra agencgmmunications between the client and agency s&lun
commenting on the proposed response” to a report by the Council on Ethical and Judic&l Affai
on the grounds that the redacted portions “contain the opinions, recommendations, and
suggestions of the authors regarding the proposed policies and treflgoteandtake of the
consultative process.ld. at 9 see also idat 13 (describing redactions in Army 50 of
“communications between agency counsel and client commentirgncaitachedraft policy);

id. at 3740(describing similar redactions inrdy 91, Army 92, and Army 9®f
“recommendations and other comments in an email chain between agency counehiod c
[a] draft policy,” as well as almost identical language concerning Arnjyi@4at 13 26, 35, 44
(discussing redacted portions of Army Btmy 75, Army 89, and Army 10%espectivelythat
consist of “communications between agency counsel and cliehtdt 18-19, 21, 3gsimilar

justifications for redactions in Army 65, Army 66, Army 69, and Army 90 of “legal opinions
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regarding” Army’s “proposed response to Dr. Winkwerder’s Staffing of a penplesalth care
personnel policy”)jd. at 24-29 (similar language concerning Army,7&my 74, Army 76,
Army 77, Army 78, and Army 79, respectively, and tiedactionthereinof portions of email
communications between agency counsel and the client, including referencegatopiaions’
“legal and other commenitor “legal recommendationg? id. at 42 6éimilar language regarding
redactionin Army 98of “legal advice” on draft document)or some of these documents,
moreover, Army has withheld in full an attached document, without explicitly spegiivhich
privilege applies to it, and on what basee, e.qgid. at 6 (Army 40);id. at 14 (Army 52)jd. at
21 (Army 69);id. at 22 (Army 70).

Furthermorefor still other documentghe language of théaughnindex suggestsven
more stronglythat Army—notwithstanding Defendants’ argument that solely the deliberative
process privilege suffices to justify all redactiosseDefs.” Mem. P. & A. Opp’n 26 n.5+elied
in part on deliberative process and in part on attoofiept privilege For anllustrative
example, considekrmy 107, which Army describes as a “[d]eliberative and advisory document
prepared by legal counsel for the client prior to an agency decision” andeambdinion”
before explaining that it “redactgubrtionsof [a] memaandum that consist of recommendations
and other comments on the draft FM [2-22.3].” Revised Updated Xauaghnindex 44
(emphasis addep§ee also idat 17 (stating that, for Army 17, Army “redacted portions of email
communications between agency counsel and client” and also “redacted discussysis, amal
proposed recommendations on [a] draft version” of a Detainee Ethics Vidai 33 (similar
language for Army 86 redactions). The trouble is thatrttiksure of deliberative process and
attorrey-client privilege language makescibnfusing, if not impossible, to discern which

privilege has been applied with respect to which withholdings.

46



As Plaintiffs rightly argue, thiancertainty about which privilege applies to a particular
withholding has real stakes. Theo privileges often overlap, yet they are not identical:
attorney-client privilege covers the underlyilagtual material associated with an attorney’s
provision of legal advice, whereas the “deliberative propasgege directly potects advice and
opinions and does not permit the nondisclosure of underlying facts unless they wouldyndirect
reveal the advice, opinions, and evaluations circulated within the agency as {satiesfsion-
making process. Mead Data Cent., Inc566 F.2dat254. Accordingly, without morspecific
detailas to which parts of which documents are withheld under which privilege, Army has not
carried its burden to justify application of either privile@eePronin, 2019 WL 1003598, at *3
(establishing that an agency seeking to invoke an exemption dessiribe the requested
documents and ‘the justifications for nondisclosure with reasonably specifiic’t€tpioting
Larson 565 F.3cat862). Even if the invoction of deliberative process privilege alone justifies
at least somef Army’s redactions—which the Court does not decide at this junctuitesnot
clear thatll of the redactions are proper under this privilege. Thus, the Court directs Army to
submit supplemental material to clarify which privilege it is claiming for each pafitrese
forty challengeddocumentsat which point it will determine whether Army’s justification for

applyingeitherone or both of these privileges is adeqféte.

26 This path is also most appropriate because the filings do not provide the information
that is necessary to find that attorney-client privilege applies; notabhy, afaheVaughnindex
entries mention the involvement of attorneys, but fail either to establish theesui#iidy of the
communication or testablishwith specificity that bbtaining or providingegal advice[was] a
primary purposeof the communicatiormeaningone of thesignificantpurposes of the
communicatioti In re KelloggBrown & Root,Inc., 756 F.3cat 760. Thus, the Coudrders
Army to, in anysuchsupplementation(1) clarify whetherits invocation ofdeliberativeprocess
privilege andattorneyclient privilegearecoterminous in a given docume(®) explain,to the
extentthatattorneyelient privilege alone shieldsiny portion of the document, hotlat
communicatiororiginally involved confidentialinformationprovidedby theclient, whatspecific
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5. Segregalbity

As previously discussed with regard to Defendants’ renewed motion for partiabsymm
judgment, lefore addressing the exemptions claimed by the other Defendant agencies, the Cour
mustasses®ne final matter concerning Defendant Army’s claimed exemptions: sediggabi
SeeSussma94 F.3cat 1117 (discussingistrict court’s duty to consider seggability).
Again, FOIA requiresan agency invoking an exemption to disclose any reasonably segregable,
non-exempt informationSeeProp. of the People, Inc330 F. Supp. 3dt 380 (quoting
Competitive Enter. Inst232 F. Supp. 3dt181) see als®d U.S.C. § 552(b):To meet its
burden on segregability, a government agency usually must submit a suffidietailgd
Vaughnindex for each document and an affidavit or declaration stating that eleased all
segregable material.Bloche Il 370 F. Supp. 3d at 55 (citidghnson310 F.3d at 776).

The parties in this case disagree as to whether Army has met this burden tidm &aldi
generally challenging Army’s “ovewithholding of information,” Pls.” Reply 2Zlaintiffs argue
that Army has failed to segregate and disclnsa-exempt materidior its deliberative process

privilege claims andlas provided no explanation for why segregable information has not been

legaladvicewassoughtandhow theconfidentialityof thematerialhasbeenpreservedand(3)
establish to theextentthatdeliberativeprocesgrivilege alone shieldany portion of the
documentwhatspecificpolicy decisionwvasat issueandhowthatdeliberativeprocessvas
predecisionato afinal agencydetermination(including achoicenotto act).

27 This Court will address segregability only with respect to the documents fdr whic
Army has provided adequate justification, as detailed above. Thus, the CoudseBscussion
of the segregability of the following documents, for which Armyé&ighnindex and
declarations provide insufficient explanations: Army 21, Army 24, Army 25, Army 26y 8¢m
Army 40, Army 41 Army 42, Army 43,Army 44, Army 45, Army 47,Army 48, Army 49,
Army 50,Army 51, Army 52, Army 55, Army 56, Army 63, Army 64Army 65, Army 66,
Army 69,Army 70,Army 73,Army 74,Army 75,Army 76, Army 77,Army 78,Army 79,
Army 86, Army 88,Army 89,Army 90, Army 91, Army 92, Army 93, Army 94, Army 98,
Army 99, Army 107,Army 109, Army 111, Army 112, and Army 113.

48



released.” Pls.” Mem. 28ee also idat 38 (“Army has provided no explanation for why the
redacted documents [to which it applied both the deliberative process and ati@ney-
privilege] do not contain segregable informati®n.In support of this argument, Plaintiffs point
to documents such as Army 46, a policy memorandum, and assert that such a document “must
include background and factual information that is not deliberative in natisreat 28. Along
similar lines, Plaintiffs contend that Army 72, which includes a PowerPois¢pi&tion on a
proposed draft of FM 22.3 prepared for a “Familiarize Brief,” is “extremely likely” to “contain
factual information and information on current policies in order to contextualizedpegad
changes.”ld. In responsé¢o Plaintiffs’ objectionsArmy updated itd/aughnindexentries, with
“[p]articular attention . . . paid to the ten documents which were previously withheld.'in ful
Second Swords Decl. 5. Major Swords stateshimatereviewed these ten documents, nine
of which relate to FM 22.3, and determined that one (Army 61) could be released in full and
that “there was no reasonably segregable, non-exempt information that could lezinel¢has
remaining nine documents” based on his “lmgeline review.” Second Swords Decl. | 10.

But there are two fundamental problems with Army’s reliance on these sidmsiso
establish that it has satisfied its segregability burderst and foremost, this declaration
addresses the ninegholly withheld documents with specificity, yet it never discusses Army’s
review ofthe other documents to which it applied FOIA exemptions. Nor does Army’s first
declaration include any statement that Army has released all segregable ioforritatbe sure,
by detailing the manner in which Army applied the deliberative process geysleeSwords
Decl. T 7, Army invites the Court to infer that this is the case. But as in ithiMai®
memorandum opinion, “the Court declines this invitation; courts typically require sworn

declarations or affidavits to avoid such conjectuléchell, 370 F. Supp. 3d at 56. Thus,
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Army has not establishelat there is no further, reasonably segregable information in its
partially withheld documents.

Secondthere is a flaw in the justification for the fully withheld documents: it is not
obvious which “ten documentsite referencedOn the Court’s count, théaughnindex on
which Armypresentlyreliesto justify its withholdingdists twelve documentthat remain
withheld in full: Army 15, Army 16, Army 20, Army 22, Army 25, Army 26, Army 62, Army
63, Army 64, Army 111, Army 112, Army 1135eeRevised Updatefaughnindex. Thus, the
Court cannot pinpoint which documents are referenced in Army’s second declaration, which
makes it impossible to identify with certainty which documents Major Swords/rewed in his
segregability analysis. Army must therefore, for all documents, re-ré@evithholdings,
produce any remaining, na@xempt segregable materiaht emains withheld, and submit a
sworn statement to confirm that all segregable material has been releasedddradily and
wholly withheld documentsUntil such time, Army has not satisfied what FOIA requires to
withhold information in any of the sixty-nine challenged documents.

As the Court previously mentioned, in addition to challenging these documents withheld
in part or in full by Defendant Army, Plaintiffs contest the exemptions appliechémlacuments
by fourother Defendant agencies: SOCOM®BA 9-12, CENTCOM 19, CENTCOM 2325,
CENTCOM 3649, JTFGTMO 416, JTF GTMO 52-66, JT&TMO 7890, and JTRSTMO
94-95. Beginning with Defendant SOCOM, the Court will next discuss these dosument

B. SOCOM

Plaintiffs challenge the withholding offormaion in SOCOMS8 pursuant to the

deliberative process privilegehich, as previously discussed, requires Defendants to show that

the withheld information is both predecisional and deliberat8&e Prop. of the Peopld30 F.
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Supp. 3d at 382SOCOM 8 is asingle page in a “3®age slide presentatidrom December
2005 by the Deputy Director of SOCOM'’s Psychological Applications Direet@@icerning
thencurrent applications of operational psycholdgpefs.” Mat. Partial Summ. J. Ex. H,
Declaration of Mirk H. Herrington (“Herrington Decl.”) 1, &CF No. 96-9see alsdefs.’

Mem. P. & A. Opp’n22 (citingHerrington Decl. § 6). The redacted page in the slide
presentation discusses “repatriation lessons learned” and involves the authlyssaf “how
best to meet the psychological needs of U.S. prisoners of war when they aee aestueturned
home.” Herrington Decl. § 6. The specific information that SOCOM has withheldstoosi
“comments provided in 2003 by a soldier who was a prisoneapturing Operation Iraqi
Freedont, which SOCOM states consists of this soldier’s “opinions, advice, and
recommendations.ld. Plaintiffs contest these withholdings as neither predecisional nor
deliberative. First, Plaintiffs argue that the commeat®e not predecisional to “the document’s

context[:]” “current agency application.” Pls.” Men.3Plaintiffs also maintain that the

comments, which were made two years before the slide presentation was aredteal Jonger

predecisional” “[t]o the etent that the agency ha[s] chosen to adopt them, or decisionmakers
incorporated them into the final policyld. Second, Plaintiffs contend that SOCOM *“has failed
to specifically describe the role this information played” in its decisionmakehat 3L.
Defendants counter that this argument misconstrues the relevant decisionooaitexy:
“SOCOM’s ‘consideration of improvements in the repatriation process’ fordéiSice

members who were prisoners of war.” Defs.” Mem. P. & A. Opp’n 23 (quoting Herringtdn De

1 6). As such, Defendants assert that the soldier’s opinions and recommendations are both

predecisional and deliberative, and thus properly privileded.
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Without more specificity about the decisionmaking time&ind contexthowever,
SOCOM hadailed to carry itdourden concerning application of the privilege qualify as
deliberativeand hence subject to the privilegeguires, in essence, that the communication is
intended to facilitate or assist development of the agsrimal position on the relevant
issue.” Nat'l Sec. Archive752 F.3dat463(citing Russell v. Dep of the Air Force 682 F.2d
1045, 1048 (D.CCir. 1982). Here, SOCOM has not explained haxactly,the comments
from 2003 contributed to the agency’s deliberative process concerning a finalrpositihe
relevant issueSOCOM does state a general policy justification for the withholding, expdain
that“[d]ebriefings of former U.S. prisoners of war are kept in confidence to ensure ful
disclosure and to avoid service personnel withholding information for fear of eretaent.”
Herrington Decl. 6. But this overarching polregyionaledoes notonnect th003 comments
up toadeliberative process culminating in a final agency position on how to improve the
repatriation process for former prisoners of war

This leck of detailis especially problematic, moreovéecause ‘pplication of the
deliberative proceggrivilegeis contextspecific! Hardy, 243 F. Supp. 3dt 168 (quoting
Edmonds Inst. v. U.S. Def Interior, 460 F. Supp. 2d 63, 70 (D.D.C. 200)6ke also Coastal
States617 F.2d at 867 (stating that the applicability of the privilege depends on the role that
information ‘plays in the administrative proc&ssOn the submissions provided, the Court lacks
the information it needs to evaluate SOCOM'’s application of the privilege, in toritkg key
problem, put simply, is that SOCOM does not say anything dmwtor whythe comments
were gathereth 2003. Were they provided as part of an earlier policymaking initiative or
decision point, or were they collected as part of the same deliberativegptoaghich the 2005

presentation contributed@®r, in the alternativeywere they gathered as part of the individual's
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debriefing, and then subsequently applied to inform an agency policy evaluatidnGuiVi
knowing more, the Court cannot ascertatmat role, if any, the redacted communication played
in facilitating or assisting development of the agency’s foaaition on the matter. And as such,
it cannot ascertain whether the redacted comments are deliberative in the marther that
privilege requires.Nor does SOCOM clarify thele of the 2005 presentation in which the
redacted comments appe@s-a-vis he agency’s deliberative process concerning the same issue
This lack of specificitynakes it all the more difficult to determine the role of the comments with
respect to the “frank exchange of ideas and opinidWat’l Sec. Archives/52 F.3d at 462
(quotingDudman Comm’ns815 F.2d at 1567), required to formulate the agency’s final position.
It is possible that the material is in fact privileged. But on the material provid&DBG
justificationis insufficient to allow the Court to draw any fironclusions. Thus, to the extent
that SOCOM continues to rely on the deliberative process privilege to withleohdaterial, the
Court directs SOCOM to subnatsupplementargeclaration oaffidavit that provides this
missing informatiorf®
C. DIA

A single documens also at issue with respect@efendant DIA which has withheld in

full a four-page trip reporDIA 9-12. Defs.” Mot. Partial Summ. J. EX, Declaration of Alesia

Y. Williams in Support of Defendants’ Motion for Summary Judgment (68ddwilliams

28 Until such time, the Court reserves the question of whether the material has been
properly segregated. SOCOM'’s supplementation must clarify: (1) the adecisyon or
deliberative process for which the commentseagathered in 2003, and how that context relates
to the context in which the 2005 presentation was delivered, and (2) whether any pohen of t
2003 advice and recommendations was implemented as SOCOM's final policy bédtevéeret
that the comments weprovided and delivery of the 2005 presentation.
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Declaration”) 1 820, ECF No. 96-4° This document is “written summary of a trip taken” in
late 2002 and early 2003 to “assess DoD interrogation at Guantanamol&y3. DIA

justifies the withholdindpy invoking three FOIA exemptions: it shielded {@¢rtain information

in DIA 9-12” under FOIA Exemption 1 because it “relates to intelligence sources and miethods
id. 1 12; (2)“certain information in DIA 912” under FOIA Exemption 3 because it “specifically
identiflies] the names of DIA personnel, specific DIA office symbols, and specific DIA
activities,”release of which would contravene 10 U.S.C. 8§ 424; antt¢Bjain information

from DIA 9-12” under FOIA Exemption 5 because it “constitutes an intra-government agency
communication that includes recommendations relating to interrogation TTRs ashe

author’s “experiences and observationd, Y 20. Plaintiffs do not contest DIA’'s Exemption 3
withholdings “to the extent they are not being used to withhold the document in full.” PlIs.’
Reply 24 (citing Pls.” Mem. 21)Plaintiffs do, however, challenge DIA’s withholding in full on
the grounds that “it is impossible for Plaintiffs to know how much has been withheld unkder eac

exemption.” Pls.” Mem. 21. Thus, Riéffs argue that,” “[e]ven if all three of these Exemptions
adequately apply to specific sections of the document,” it is not possible to dsamrtklusion
without knowing “which Exemptions apply to which sections.” Pls.” Reply 24.

In this case, for reasons similar to those outlined previously with respedietodast
Army’s concurrent deliberative process and attorcleynt privilege withholdings, the Court
agrees with Plaintiffs. Neither the declaration provided nor Di&isghnindex, seePls! Mem.

Ex. C,Vaughnindex to the Declaration of Alesia Y. Williams, ECF No. 97rA8ljcates which

portions of the document were redacted pursuant to which privilHggVaughnindex,

29 The initial Williams Declaration discusses the documents contested in Deféndants
renewed motion for partial summary judgmesgeECF No. 110, addressed previously in this
opinion. The instant declaration was provided in 2018 and concerns the docaniesus in
the parties’ pending cross-motions for summary judgm8eeECF Nos. 96, 97.
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confusingly, makes no mention of Exemption 5 in discussing DIA 9SE# id.DIA instead
offers a blanket reference to “certain information” in justifying eadmgtion. SeeSecond
Williams Decl. 11 8, 12, 20. Nor do DIA’s submissions at any mtatewhether any single
privilege would shield the document in fulk is easy to intuit which portions were redacted
pursuant to Exemption 3, yet this is not the case for Exemptions 1 and 5, which—on the
information provided—may have been applied to distinct parts of the doculjetiitDIA
clarifies whethert applied Exerption 1 and Exemption 5 to the same or different portions of
DIA 9-12, it is premature for the Court to draw conclusions as to whether the document is
properly withheld. Thus, the Court directs DIA to submit a supplementary affatavit
declaration thattates which portions of DIA 9-12 were withheld pursuant to which FOIA
exemption, whereupon it will determine the adequacy of DIA’s justificationsesas/whether
it has properly segregated all nerempt material
D. CENTCOM

Plaintiffs contest Defenda@ENTCOM’sredaction of portions of three documents
pursuant to Exemption 1: CENTCOM 1-9, CENTCOM 23-35, and CENTCOM 36-49. Because
the Court has not yet discussed what an agency must establish to apply Exemptidhsktit wi
forth the applicable legatandard before assessing whether CENTCOM may partially withhold
these documents. For the following reasons, CENTCOM has carried its burdencheraya
apply Exemption 1 to shield portions of these three documents.

1. Exemption 1

FOIA Exemption 1 protects material that is (1) “specifically authorized under criteria

established by an Executive order to be kept secret in the interests of ndgifenake or foreign

policy” and (2) “in fact properly classified pursuant to such [an] Executive.6r8d0.S.C. 8
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552(b)(1) see also Larsarb65 F.3d at 861 (quoting 5 U.S.C. 8§ 552(b)(1)). For an agency to
withhold material under Exemption 1, the information at issue “must be classif®edardance
with the procedural criteria of the governing Executreler as well as its substantive terms.”
Lesar v. U.S. Dep't of Justic636 F.2d 472, 483 (D.C. Cir. 1980)he basis for classification of
national security informatiothat is relevant heris located in Executive Order B26 (“EO
13,526"). SeeDefs.” Mot. Patial Summ. J. ExJ., Declaration of Major General Michael Erik
Kurilla (“Kurilla Decl.”) 8, ECFNo. 96-11.

UnderEO 13,526, four conditions are required to establish that information has been
properly classified: (1) “an original class#itonauthority is classifying the informatidn(2)
the United States Government owns or controls the information, or the informationodtasqut
by or for the Governmen(3) “the information falls within one or more of the categories of
information listed in section 1.4f EO 13526; and (4) the original classification authority
determines that the unauthorized disclosure of the information reasonably coufebtieexo
result in damage to the national sectirégd “is able to idenfy or describe the damage.” Exec.
Order 13,526, 75 Fed. Reg. 707, 707 (Dec. 29, 26@®)alsdElec. Privacy Info. Ctr. v. U.S.
Dep't of Justice296 F. Supp. 3d 109, 124 (D.D.C. 2017) (discussing EO 13,526). Section 1.4 of
EO 13,526 identifies eight tagories of information th&tould reasonably be expected to cause
identifiable or describable damage to the national security[,]” includingl@gnt here,
information pertaining torhilitary plans, weapons systems, or operations’irtefligence
activities (including covert actionintelligence sources or methods cryptology.” Exec. Order
13,526, 75 Fed. Reg. at 709. “Thus, if information that is responsive to a FOIA request fits into
any of the eight categories, and if an araiclassifying authority hadesignated the information

classified based on that authority’s determination that the unauthorized discbthee
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information reasonably could be expected to result in damage to the national st@irity
information has properly been deemed ‘classified’ and the government can invokptitxel
to withhold the information from disclosure under the FOIKlec. Privacy Info. Ct.296 F.
Supp. 3d at 12425 (citifgarson 565 F.3d at 864).

As with all FOIAexemptions, an agency that withholds information pursuant to
Exemption 1 bears the burden of justifying its decisikimg, 830 F.2dat 217 nn.57-58&citing
5U.S.C. §552(a)(4)(B. The agency must, as with all FOIA exemptions, put forth a
justificationfor invoking the exemption that “appears logical or plausibilfon, 2019 WL
249580, at *8 (quotinyVolf, 473 F.3cat 374—75). That saidthe national security context is
unique, and courts in th@ircuit hare “consistently deferred to executivdidévits predicting
harm to the national secufifyand have found it unwise to undertake searching judicial
review.” Nat'l Sec. Counselors v.eit. Intelligence Agency960 F. Supp. 2d 101, 164-65
(D.D.C. 2013) (quotingctr. for Nat’l Sec. Studies v. U.S. Dep't of Just@®] F.3d 918, 927
(D.C. Cir. 2003)) see als@James Madison Project ve@t. Intelligence Agenc®g05 F. Supp. 2d
99, 109 (D.D.C. 2009citing Schlesinger vCent. Intelligence Agenc$91 F. Supp. 60, 67
(D.D.C. 1984), thertiting Halperin v.Cent. Intelligence Agen¢$29 F.2d 144, 148 (D.Cir.
1980)). Courts are thus to “accord substantial weight to an agency’s affidavitréogdbe
details of the classified status of the disputed receovtile taking into account the reality “that
any affidavit or other agency statement of threatened harm tmabsecurity will always be
speculative to somextent, in the sense that it describes a potential future hakm. Civil
Liberties Union vDep't of Def, 628 F.3d 612, 619 (D.C. Cir. 2011) (quotivplf, 473 F.3d at

374).
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2. Defendant’s Application of Exemption 1

In this case, CENTCOM both affirms that the material is properly classifiddtates
that it is properly withheld under Section 1.4(a) and 1.4(8)@f1L3526. SeeKurilla Decl. 1 &
10. This information is classified at the SECRET level, “including records labelled
SECRET//NOFORN (whiclprohibits even foreign coalition partners from viewing the
records).” Id. J 8. CENTCOMstates thatnaterial redacted on one page of CENTCO®MI, bne
page of CENTCOM 23-35, and four pages of CENTCOM 26-39 concerns “document titles and
procedures related to interrogationd. { 11 (discussing redactions at “bates numbered pages|[]
3, 25, 40, and 45-47"). It submits that “[d]ivulging these procedures would provide future
potential detainees with invaluable insight into interrogation operations|,] egabém to
overcome techniques to extract vital intelligenckl’; see alsd’ls.” Mem. Ex. K, CENTCOM
Vaughnindex2-3, ECF No. 97-18

The CENTCOMVaughnindex adds further detail regarding each document. For
CENTCOM 19, “[t]he redacted information would reveal tactics, techniques, and procedures
(TTPs) for collecting and assessintelligence informatiofj and reviewing intelligence and
operational plans. CENTCOMVaughnindex2. For CENTCOM 225, “[t]he redacted
information would reveal interrogation methods and approaches by personnel involved in
assessing detainees and intelligence procéstesat 3. And for CENTCOM 26-49, the
redacted information would reveal not only “interrogation methods and approaches,dbbut als

“operational plans when other countries are involvdd.” Thus, CENTCOMasserts that it has

30 Because this document is not paginated, the Court refers to it here and throughout this
opinion with the ECF page numbers.
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withheld ths information as properly shielded by Section 1.4ta.ENTCOM also states that it
withheld material located within CENTCOM3 pursuant to Section 1.4(c) because it “relates to
intelligencegathering efforts, methods, and results,” the disclosure of which would also risk
giving “future potential detainees” “invaluable insight” that would “enadjl#iem to overcome
techniques to extract vital intelligenteKurilla Decl. § 12 (discussing challenged withholding
“located on bates numbered page[] 3The information withheld on this basis is the same
information withheld under Section 1.4(&§eeDefs.” Mem. P. & A. Supporting Renewed Mot.
8.

Plaintiffs do not argue thatetchallengedhformation is improperly classified, but rather
contest the stitiency of CENTCOM's justifications. Plaintiffs assénat “CENTCOM does
not make clear how each” of the “particular documents” at issue “would in fact haomahat
security if releaseti Pls.” Mem. 18, in the manner required to sustain its Exemptmaih. In
particular,Plaintiffs contesCENTCOM’srepeated reliance on a “blanket statement” that these

documents could provide “invaluable insight into interrogation operations,” without exmgai
how or why.” Id. at 18-19. Without more, Plaintiffgpress the Court to deem “CENTCOM'’s
broad justification . . . too conclusory to satisfy the Exemption 1 plausible and Isigicedbrd”
and to condudnh camerareview. Pls.” Reply 8.

The Court agrees that CENTCOM's justifications are te@entrary to Plaintiffs’
contentions, howeveits submissions are sufficiently detailed to establish that the withheld
portions logically and plausibly fall within Exemption 1's protections fossifeed material.

The titles of each of the documertnextualize CENTCOM'’s justificationsSCENTCOM 19 is

“an appendix to the Behavioral Science Consultation Team Standard Operation Rstaaar

31 Although theVaughnindex also discusses Section 1.4(c) with respect to CENTCOM
36-49, because the declaration does not, the Court focuses only on 1.4(a) here.
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bothCENTCOM 23-25 and CENTCOM 36-49 are “Mulational Forcdrag Interrogation
Policy” documents. Kurilla Decl. { 8Based on these titles and the SECRET level of
classification for “document titles and procedures related to interrogatonained in these
documents tistrikes the Court as logical and plausible thatdocuments contain “details of
practices associated with interrogation,” the disclosure of which wakdindermining the
future viability of techniques relied upon “to extract vital intelligenciel.’at 11. As Defendants
put this point, drawingrdm the Kurilla Declaration: “it is both logical and plausible that
disclosure of information pertaining to the military’s interrogation metheasonably could be
expected to harm the national security by providing ‘future potential detaingeimvéluable
insight into interrogation operations,” which would ‘enable[e] them to overcome [tharyid
interrogation] techniques|,]’ thereby diminishing the military’s ability to ‘agtrvital
intelligence’ from adversaries.Defs.” Mem. P. & A. Opp’r® (quoting Kurilla Decl. { 12).The
Court is hard-pressed to say how CENTCOM could explain “how or wéigase of the
documents would harm national security interests, Pls.” Mem. 18#ttBany greater
specificity, without risking disclosure of the classified techniques theeseMor do Plaintiffs
suggest what, exactly, is missing from the CENTCOM submission, beyontyrestithe
allegation that it is too conclusory and repetitive.

CENTCOM haghusmet its “light” burden Am. Civil Liberties Unia, 628 F.3d a624,
to establish a risk of a particular category of harm articulateddation1.4 of EO 13,526vith
respect to the release of propesigssified information, such that it may properly invoke
Exemption 1. CENTCOM also submits, via sworn affidavit, that its FOIA Otficeluctedch
“line-by-line” review of each record and, “with respect to the records that were releqsst]

all information not exempted from disclosure pursuant” to an exemption “was cprrectl
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segregated and non-exempt portions were release[d].” Kurilla Decl. { 17. ThusCOBNTas
satisfied what FOIA requires and may partially withhGEENTCOM 19, CENTCOM 23-35,
and CENTCOM 36-49 pursuant to Exemption 1.

E. JTF-GTMO

The final matter before the Court in the parties’ ciosdions for partial summary
judgment is Defendant JTF-GTMO'’s application of FOIA exemptions. Plamdfhtest the
partial withholding of JTFSTMO 4-16, JTFGTMO 5266, JTFGTMO 7890,%? and JTF-
GTMO 9495 pursuant to Exemption 7(E) and ExemptionSeeUpdated History of Disputed
Docs. 6. Because JTISTMO claims Exemption 7(E) as the basisvigthholding most of the
redacted informatiom JTFGMTO 4-16 and JTRSTMO 5266, seeDefs.” Mot. Partial Summ.
J.Ex. I-1, ECF No. 9610 (redacted versions of documents), the Court begins there.

Before proceeding with thanalysis, however, the Court wattempt to clarify what,
exactly, is contested at this junctuaad how it relates to the parties’ submissiahB=GTMO
hasprovided redacted versions of the documents, and Defendants explain how some—but
critically, not all—of the documents that Plaintiffs challenge are includede material that
JTRGTMO attachedo its declaration as Exhibit IDefendants state that “tpages released to

Plaintiffs as GTMO 416 and GTMO 78-90 appear as GTMO 001-0013 in Exhibit 1” and “the

32 BecausdothpartiesacknowledgehatJTFGTMO 78-90is a duplicate 00 TFGTMO
4-16,Defs.” Mot. PartialSumm.J. 15(citing Ring Decl. {5); Pls.” Mem. 15, the Court does not
separatelyaddresst.

33In contrastto the exemptionappliedby the otherDefendantsbecausd TFGTMO has
providedthree of the redactadtbcument@asan exhibitattachedo its declarationijt is evident
wheretheseexemptionsare coterminousandwherethey applyto differentportions ofa
document.SeeDefs.” Mot. Partial Summ. JEXx. I-1, ECFNo. 96-10. On theCourt'sreadof
thesedocumentsJTF-GTMO hasappliedExemption7(E) to all redactedoortionsof JTF
GTMO 4-16 and JTRSTMO 5266 for whichit alsoappliedExemptionl. For the reasons
detailed below, it cannot assess whether this is also the case for the ottigonsdd issue.
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pages released to Plaintiffs as GTMQ&Rappear as GTMO 0023-0037.” Defs’ Mem. 15 n.5.
This explanation leaves the Court with two puzzles. Filtsipagh Plaintiffs indicate that they
challenge the partial withholding 6TFGTMO 9495, there is no mention dfin eitherof the
parties’ filings apart from the entry Plaintiffs’ history of disputed documents—nor does
Defendants’ exhibit appear toclude it. Based on JTEGTMO'’s declaration anffaughnindex,
it is possible that this document is a duplicate of-GIIAIMO 52-66. SeeRing Decl. { 5
(discussing the release of the document “redactions in 2008, at which time duplithtesame
documet were released with batssamped pages 17-18 and 94-95"); 3 FMO Vaughn
Index5, ECF No. 97-1% (indicating that the document is a duplijat8ut because théaughn
Index entry is most similar to the one for JEBAMO 7890, seeJTG-GTMO Vaughn Inde,
the Court is not certain whether it is a duplicate of that docymnth is itself a duplicate of
JTFGMTO 4-16. Without clarification concerning what other record this document duplicates
and—if it is different from one of the oth@ontested documentsafat justification applies to
the redactions within it, the Court cannot determine whether JTF-GTMO hasl écrberrden
regarding JTEFGTMO 9495. To the extent that JFETMO continues to withhold information
in either of these docuaents, it must submit further supplementation clarifying the basis for its
withholdings in GTMO 94-95°

Second, aimilar ambiguityplagues another aspect of JGFMO’s submissions

Although the exhibit containing redacted documents contains a thirdn@otulocated aBates

34 Because this document is not paginated, the Court refers to it with the ECF page
numbers.

35 Although Plaintiffs do not make any arguments concerning this withholding, because
theagencybearsthe burden of showinghattheprivilege properlyapplies seeDillon, 2019WL
249580at *8 (citing Prop. of the People330F. Supp. 3dat 380), and becaugdaintiffs appear
to challenge it, JTESTMO must offer a “relatively detailed justification” of its application of the
privilege, Elec.PrivacyInfo. Ctr., 192F. Supp. 3dat 103 (quotingViead Data Cent., Inc566
F.2d at 251), before the Court can say whether JTF-GTMO has carried its burden.

62



numbered pages 0014 and 004éeDefs.” Mot. Partial Summ. JEx. I-1, ECF No. 96-10 at 23—
24.3% and the Ring Declaration discusses this document, neither party explains hopatjese
correspond to a contested document. The RiegJdPation itself states that it refers to
documents “by the page numbers associated with their 2008 and 2018 releases, which are the
page numbers utilized by Plaintiffs’ Consolidated Spreadsheet of Insuffidoeuiment
Productions from Defendant AgencieRing Decl. I 5, which was attached to the partiéay
18, 2018 Joint Status RepasteECF No. 90-1. But this spreadsheet does not include any
document that corresponds to these Bates numbers. Nor does Plaintiffs moreutenessien
of the documets it continues to challengkscuss thesBates numbersSeeUpdated History of
Disputed Docs. Thus, because the Court cannot link up the justifications and exhibit provided to
an identifiable document that remains contested, naiadeterminethe propriety of JTF
GTMO's redactions on the®atesnumbered pagest ik to prevent exactly this sort of
difficulty that government agencies often rely \daughnindices in the first instanceSee
Vaughn 484 F.2d at 827‘T heneed for adequate specificity is closely related to assuring a
proper justificatiorby the governmental agency.”J.o clear up this issue, the Court direitts
partiesto indicate whether the material locatedBates numbered pages 0014-0015 remains
challenged and how the document is identifiddPlaintiffs do in fact conteghis material, then
JTFGTMO must pinpoint its justification for the withholdings thereimereupon the Court will
assess whether these justifications are adequate

Turning back to JTFGTMO 4-16 and JTRSTMO 52-66, for the reasons set forth below,

JTRGTMO hasnot provided sufficient explanatidar its invocation of Exemption 7(E).

36 Because these documents have been paginated multiple times, to avoid confusion, the
Court refers here to the ECF page numbers as the authoritative source.
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1. Exemption 7(E)

As discussegreviously with respect to Defendants’ renewed motion faiggaummary
judgment, ECF No. 110, an agency seeking to apply Exemption 7(E) must (1) demdmatrate t
the “records or information” were “compiled for law enforcement purposes,” 5 LgS.C
552(b)(7)(E), and (2) “demonstrate logically how the release of the reduefismation might
create a risk of circumvention of the lawMayer Brown LLR 562 F.3d at 1193-94n
assessing the risk of circumvention of the ldvis Circuit has emphasized the “relatively low
bar,” Blackwel| 646 F.3d at 42, that the agency must clear: “the exemption looks not just for
circumvention of the law, but for a risk of circumvention; not just for an actual orrcedhiof
circumventia, but for an expected risk; not just for an undeniably or universally expected risk,
but for a reasonably expected risk; and not just for certitude of a reasonably @xjsécteut for
the chance of a reasonably expected ridkdyer Brown LLR562F.3d at1193. That said, to
meet even this low batheagencymust“demonstrate logically how the release of the requested
information might create a risk of circumvention of the lam,’at 1194, in a nonconclusory
fashion that does more thassentially just restaflethe applicable legal standard in different
words,”see Bloche [I370 F. Supp. 3d at 58.

2. Defendant’s Application of Exemption 7(E)

Again,JTFGTMO appliedExemption 7(E) tall of theredactions in JT’=STMO 4-16
and JTFSTMO 5266. Because JTIGTMO’s Vaughnindex does natdliscussghe application of
Exemption 7(E) to either document—only the application of Exemption 1 and other exemptions
not at issue here—the Court relies on the justification provided in the Ring Diedarthi ~
GTMO 4-16is adocument entitledBehavioral Science Consultation Team, Joint Intelligence

Group, Joint Task Force — GTMO, Standard Operating Procedures,” Ring Dettiatgs
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created to “establish Standard Operating Procedures (SOP) for the dailyoopartie
Behavioral Science Consultation Team (BCST)” at Guantanamo Bay, Detsa, Mot. Partial
Summ. JEXx. 1. JTFGTMO 5266 is a “notes page printout,” Defs.” M&atial Summ. JEX.

I-1 at 4, for"an undated slide presentation titled ‘Interrogator Training”™ that “wapared to
explain the legal basis and justifications” for JGBFMQO’s interrogations. Ring Decl.  $-or
both of these documents, JGFMO stateghat the exemption meets Exemption 7’s threshold
requirement that the records were compiled for “the law enforcement psiqogeirsuing a
violation of federal law and a breach of national securitgl.”] 14. JTFSTMO furtheroffers
that “the recordsontain information related to detainee observation protocols and detainee
management strategiesd’ 15, suchhatrelease of the withheld information could allow
detainees to “better understand how the guard force operates and governnegiesfiemt
ensuring the security of detention and interrogation operations, which could be usecto evad
those protocols,id.  16. Plaintiffs do not challenge the statement that the information was
compiled for law enforcement purposes, but instead attaclGINFO'’s justification as
insufficient tosatisfy whatexemption 7(E) demandsSeePls.” Mem. 40. Plaintiffs contend that
JTRGTMO has not set forth with adequate particularity “how potential evasion aicpist
would lead to circumvention of the lawld.

Here, @en taking into account Exemption 7(E)’s low bar, the Court agrees that JTF-
GTMO's justification is wanting.As this Court concluded in its March 2019 memorandum
opinion with respect to similar language offered by Defendant NeeyBlochél, 370 F. Supp.
3d at 58, the conclusory language provided does little more than restate tbabégpdgal

standard Although JTF-GTMO does mention the “guard force” and “government strafegies

ensuring the security of detention and interrogation operations,” it does not iaoluflether
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details, such as whether the information pertaingtegnnel, timing, reliability, or other matters
entirely. And this lack of any further information means that the Court can only speelylat
connect the dots to determihewrelease of the redaction could create the “chance of a
reasonably expected kisof circumvention of the law. Defendants’ arguments to the contrary
are unavailing. For instance, Defendants inviekeenberg v. Dep’t of Defensg2 F. Supp. 3d
62, 94 (D.D.C. 2018), as a recent case that “credit[ed]|JTHO’s explanation that ‘detainees’
improved understanding’ of securitgtated protocols ‘could reasonably be expected to ‘create a
risk of circumvention.” Defs.” Mem. P. & A. Opp’n 29. But Ro®nberg the redacted
information involved a far more specific topic: “the inherently contentious and coattimrdl
topic of enteral feeding of JFTETMO detainees.”342 F. Supp. 3d at 94 (internal quotation
mark and citation omitted)ln this caseJTFGTMO has not provided the Court with a
comparably specific topic at issue in the redacted material. The Court canerttagiopic, to
be sure, based on the surrounding text. But the justifications themselves fail tboapgekmnd it
is the duty othe agency-not the Court—to establish the requisite connection between a law
enforcement “individual or incident” and possible security risk or violation of fetiava
Blackwell 646 F.3cat40 (quotingCampbel] 164 F.3d at 32).

Accordingly,JTFGTMO has not carried its burdém establish that it properly withheld
information pursuant to Exemption 7(E) in JBAMO 4-16 and JTRSTMO 5266.3" Again, in

such a situatiorithe district court . . . has several options, including inspecting the

37 The Court recognizes that Exemption 1 was also applied to portions of the document,
and may independently protect these limited redactions. But because thisoexdees not
shield the remainder of the redacted portions, and because TVIB applied Exemption 7(E)
to all portions of the document to which it also applied Exemption 1, the Court will address the
application of Exemption 1 only if it—upon submission of further supplementary material—
concludes that Exemption 7(E) does not properly shield the withheld portions of theggwhllen
documents.
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documentdn camera requesting further affidavits, or allowing the plaintiff discoveripub.
Emps for Envtl. Responsibility v. Envtl. Prot. Agen2¢3 F. Supp. 3d 1, 16 (D.D.C. 2016)
(citing Spirko v. U.S. Postal Sey47 F.3d 992, 997 (D.C. Cir. 1998 Here,particularly since
parts of the documents at issue remain classifiedCourt findsupplementary justificatioto
bethe mostppropriate path to resolution. The Court thus directs DefendarG IV to
provide updated justifications fas application of FOIA exemptiongither in the form of new
declarations or a revisathughnindex,see Vaughrd84 F.2dat 8262838 After such a
submissionPlaintiffs shal confirm that all four documents remain contested, and either or both
parties may file renewed motioaadbr crossmotions for summary judgment.
V. CONCLUSION

For the foregoing reasons, Defendants’ renewed motion for partial surjudgmgent,
ECF No. 110, iSRANTED with respect to Defendant Nav@RANTED with respect to
Defendant OASEHA Policy 659, OASD-HA Policy 758-59, OASD-HA Policy 7&2, and
OASD-HA Policy 76566 andDENIED with respect to OASEHA Policy 2735. Defendants’
motion for partial summary judgment, ECF No. 965RANTED with respect to allederal
Defendants’ application dfOIA exemptions other than the application of exemptiorkean
following documents, for which the motionENIED : all sixty-nine of the contested

documents produced by Defendant Arffl\§OCOM 8, DIA 12JTFGTMO 4-16, JTFGTMO

38 In this supplementary filing, JTETMO is to: (1) clarify its basis for withholding JTF
GTMO 9495, or, in the alternative, to explain what other document GTMO 94-95 duplicates,
and whether any such document has been released in full or in part; (2)anvdnat document
on Plaintiffs’ Updated History of Disputed Documents, ECF No. 1,01 refers to in its
justification of the material locateat Batesnumberedrages 0014-0015; and (3) supplement its
justifications for withholding information pursuant to Exemption 7(E) to addressdtes
identified above.

39 For the following fortyseven documents, summary judgment is denied because the
explanation is inadequate, for the reasons specified in this opArimy. 21, Army 24, Army 25,
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52-66, JTFSTMO 7890 and JTRSTMO 9495. Plaintiffs’ crossmotion for partial summary
judgment, ECF No. 97, BENIED. An order consistent with this Memorandum Opinion is

separatly and contemporaneously issued.

Dated: October 29, 2019 RUDOLPH CONTRERAS
United States District Judge

Army 26,Army 34, Army 40, Army 41 Army 42, Army 43,Army 44, Army 45,Army 47,

Army 48, Army 49, Army 50,Army 51, Army 52, Army 55, Army 56, Army 63, Army 64,
Army 65,Army 66,Army 69,Army 70, Army 73,Army 74,Army 75,Army 76,Army 77,

Army 78,Army 79,Army 86,Army 88, Army 89, Army 90, Army 91, Army 92, Army 93,

Army 94, Army 98,Army 99,Army 107,Army 109, Army 111, Army 112, Army 113. For the
remaining twentytwo documents, summary judgment is denied due to Army’s failure to
establish that it has releasdbraasonably segregable, nerempt material.
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