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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
Plaintiff,
V.
ONE 1998 CHEVROLET K2500 PICK/}P Civil Action No. 07-2305TFH)
TRUCK, et al,
Defendars,
and
LONNELL G. GLOVER
Claimant.

MEMORANDUM OPINION

This is a civilin remactionin whichthe United States (the “governmenggeks the
forfeiture oftwo automobiles and miscellaneous computer equipment it seized in 2007 during
the criminal investigatioand prosecution of the claimant, Lonnell G. Glov8eeVerified
Compl. for Forfeiturdn Rem 11, 26—-29 (ECF No. 1). Pending before the Cmutthe
Government’s Motion for Summary Judgment (ECF NQ. 21ke the companion case in
United States v. $189,880.00 in U.S. Curremdy. 07-2156 (TFH), which is the subject of a
similar opinion issued today, timeerits of thegovernment’s motiom this case depernuh a plea
agreement thablover executed on February 13, 20ih7his criminal caselJnited States v.

Glover, No. 070153 (TFH) The government never submittéet plea agreemefudr the record
in this case
To prevail on summary judgment, the government must show that there are no genuine

disputes of material faend it is entitled to judgment as a matter of.|é&eeFed. R. Civ. P.
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56(a). To showhatthere are no genuine disputes of material fact, the governmesticite to
“particular parts of materials in the recorthcluding depositions, documents, electronically
stored information, affidavits or declarations, stipulations (including those ragarposes of
the motion only), admissions, interrogatory answers, or other materials.” Fed. R. Ci
56(c)(1)(A) (enphasis added).

In addition,Rule 7(h)(1) of the Rules of the United States District Court for the District
of Columbia (referred to as the “local rulesgpuires the government to provida statement of
undisputednaterial factsn support of its motion for summary judgmehiCvR 7(h)(1)! Rule
7(h)(1) furthemandateshatthe statement ofindisputedmaterial factsshall includereferences
to the parts of the reconetlied on to support the statemenkd’. (emphasis added).

Both the government'#/otion for Summary Judgment and Statement of Undisputed
Factsfail to referenceanattersthat are part of the record in this casestead the government’s
Statement ofJndisputed Bcts citesGlover's February 13, 201 plea agreemerind other
documentghatarefound inthe record of Glover’s criminal cas&ege.g, Gov't's Statement of
Undisputed Facts In Supp. of Mot. for Summ. J. {1 16, 35-39 (ECF No. XTedhwhile, t is
clear thathe success of the governmenstion for SummaryJudgment depends on the truth
of matters asserted (Blover'splea agreementThe government’s princgbargument in favor of
summary judgment is that Glover’s plea agreement memorializes his promiseitattierf
property that is the subject of this ¢iin remaction SeeGov't's Mem. of P.&A. In Supp. of

Mot. for Summ. J. 5 (ECF No. 27-ggrguing that Glover’s guilty plea, in which he forfeited all

! The local rules are available on the Court’s public websitét@as://www.dcd.uscourts.gov/
sites/dcd/files/LocalRulesJanuary_2019.pdf.
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interest in the Seized Properties, necessitatesnary judgment as a matter of [gw As
already notedhoweverthat plea agreement has never b&domittedfor the recordn this case

Moreover, &hough Rule 201(b) of the Federal Rules ofdeviceallows afederal court
to take judicial notice of “a fact that is not subject to reasonable disitlet fact“is generally
known within the trial cours territorial jurisdiction” or “can be accurately and readily
determined from sources whose accuracy cannot reasonably be questioned’—and the D.C.
Circuit has applied this rule to take judicial notafecourt records in other cases—federal court
may notrely on a court record that was subjecstehjudicial noticefor thetruth of matters
asserted in that recar@&eeHurd v. D.C., Gov't864 F.3d 671, 686 (D.C. Cir. 201(Mternal
guotation mar& omitted) This “commonsense limitation on judicial notice is particularly apt in
a case where the court purports to treat a noticed fact as pre€lusivén this case, the fact
that Gloveis plea agreement contains pi®mise to forfeit the property the government seeks
could be preclusivé it prevents Glover from successfutijallenginghe government’s motion
for summary judgment.

Further complicating matter§lover has appealed the February 13, 2pleg agreement
to the D.C. Circuit, which entertained oral argumesgs/eral months ago on December 6, 2018.
SeeCourtroom Minutes of Oral Argumentinited States v. GloveNo. 17-3034 (D.C. Cir. Dec.
6, 2018). Glover challenges the legality tife plea agreement on the grounds that (1) it was not
knowingly and intelligently entered into, (2) he was coerced to plead guilty, (@i failed
to inform him about the consequences of the plea, (4) the Court did not investigate the serious
concerns b expressed about his attorneys, and (5) his attorneys provided ineffesist@nas
of counsel regarding his guilty ple&eeBr. of Appellant Lonnell G. Glover 1-Zlover, No.

17-3034. Thus, on appe@lover is effectively challenging the truth thie matters asserted in



the very plea agreement on which the government relies to stipponierits ofts pending
motion for summary judgmesind to establish that no material facts are in dispute

Although Glover failed to comply with the Court’s October 18, 2018 order granting him
until December 17, 2018, to file an opposition to the government’s motion for summary
judgment, the Court may not deem the government’s motion to be concededuestd. .
determine for itself whether the record ang andisputed material facts justify granting
summary judgmerit> Winston & Strawn, LLP v. McLeaB43 F.3d 503, 505 (D.C. Cir. 2016)
(quotingGrimes v. District of Columbijar94 F.3d 83, 97 (D.C. Cir. 2015) (Griffith, J.,
concurring). Becauset is materialwhetherGlover agreed to forfeit the propettyat is the
subject of thisn remaction however, the Court is unable to conclude that undisputed material
facts justify granting summary judgment at this stage in light of Glover’'s pending appea
his criminal case

CONCLUSION

Forall these reasonthe Court will denywithout prejudice the Government’s Motion for
Summary Judgment (ECF No. 27). An order consistent with this Memorandum Opinion will be
filed contemporaneously.

March 31, 2019 M 7 7@4‘1’

THOMAS F. HOGAN ~—~/
United States District Judge

2 This Court also cannot grant summary judgment against Glover, \aharisseprisoner,
without first giving“fair notice of the requirements of the summary judgment rutain v.
Smith 653 F.2d 628, 630 (D.C. Cir. 1981) (per curiam) (quatngson v. Hardy412 F.2d
1091 (D.C. Cir. 1968)). The required notice must “includexgsianation that the failure to
respond to an adverse party’s summary judgment motion may result in thet dairt granting
the motion and dismissing the cas€&06x v. Stricklangd837 F.2d 507, 509 (D.C. Cir. 198®ker
curiam)



