IN RE: NAVY CHAPLAINCY Doc. 336

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE: NAVY CHAPLAINCY Misc. Case No. 07-269 (JDB)

MEMORANDUM OPINION

More than a decade ago, these consolidated cases were brought by a group oftProtesta
U.S. Navychaplains whallegethat the Navyhas discriminated against themvarious ways
because atheir faith. Though plaintiffs’ consolidated complaint runs over one hundred pages and
asserts eighteen separate counts, prior rulings in this case have \lngitlethims down tanine,
six of which are currently before the Court on crosgtionsfor summary judgmentEachof these
claimsrelates to the soalled “selection boards” that the Navy usesétectchaplains (and all
other commissioned officers) for promotion amdsome caser involuntaryretirement

Plaintiffs’ primary claim ighat until 2002 the Navymaintained an unconstitutional policy
of placingat least one Roman Catholic chaplain on ewsslectionboard, which resulted in
Catholicchaplains being promoted at a disproportiolyatégh rate compared to other religious
groups Plaintiffs alsochallenge a host atherallegedly unconstitutionaelectionboardpolicies
and proceduressome of whichplaintiffs claim,continue to this dy. Finally, plaintiffschallenge
a statute that privilegeselectionboard deliberationfom disclosurein litigation, arguing that it
is unconstitutional as applied tioeir casebecause it denies themecess to informatiothatthey
needto provetheir constitutional claimsTo redress these wrongs, plaintifeach of whom was
eitherpassed ovefor promotion or selected for early retirement by a bdbhed wasallegedly
tainted by one or more of the challenged procedusesk arorderdirectingthe Navyto reinstate

them to active dutyif necessaryand to convene new, properly constituted selection boards to

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2007mc00269/126130/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2007mc00269/126130/336/
https://dockets.justia.com/

reconsider the personnel actions taken against th&hernatively, plaintiffs ask the Court to
permit them to take further discovery tmpe their claims.

To a considerable extent, thesultin this case is dictated by prior rulingsboth theD.C.
Circuit and this Court. The legal standards applicablgddamtiffs’ challengedo the selection
board policiesand procedurewere laid ait several years ago by the D.C. Circuit in thisyver
litigation. Consequently, there is little left to derebut to apply thosetandards to the evidence
adducedoy the partieson summary judgmertwhich, as explained below, does not ezeme
close toshowingthe degreeof discriminationrequired forplaintiffs’ challenges to succeed
Likewise, this Court haalreadytwice considered andwice rejected plaintiffs’ constitutional
challenge tothe statutory privilege forselectionboard proceedingsand plaintiffs offer no
persuasive reason to reach a different conclusion this time arBlaadtiffs’ motions for summary
judgmentas to tleseclaims will thereforebe denied, and the Navyisill be granted Finally,
becauseplaintiffs havehad ample opptunity to conduct discovery previously in this litigation,
and becaustheywould be unlikely to prevail on their claims eviéthey were permitted to take
further discovery, plaintiffs’ requestsr additional discovery will be denied.

BACKGROUND

THE NAVY CHAPLAIN CORPS

The Navy employs a corps offer 800 chaplains to serve the religious needs of service
members deployedcross the United States afmloughout the world.In re England 375 F.3d
1169, 1171 (D.C. Cir. 2004). In addition to performing religious services, Navy chaplainsprovid
service members wittounseling anéthics instructionandtheysometimes adviseavalofficers
on the moral and ethical implications of their decisioldls. Chaplains have performed these and

other important functions aboard U.S. Navy ships since the Founiding.



Plaintiffs arethirty-nine Protestant chaplaimgho belongo denominations that the Navy
categorizes as “neliturgical” because their services do not follow a set litufthat is, a
prescribed ordeof worship. Id. at 1172. Protestant denominations falling within this category
include Baptism, Evangelicalism, and Pentecostalism; conversely, “liturgiesddminations
include Methodism, LutheranisrandPresbyterianismld. At all times relevant to this litigation
for administrative purposetf)e Navy treatetiturgical Protestants, neliturgical Protestants, and
RomanCatholics as three distinct “faith group categdrjesfourth and final category, “Special
Worship,” included all other Christian denominatipas well asll other religions.ld. The Navy
used these faith group categories to document service members’ religiouameémensure that
those needs were being met.

Although chaplainsreligious role within the Navy ignique,chaplaingprogress through
the Navy'spromotionsystem in the same manrasall other commissioned officersSee e.q,

10 U.S.C. 8§ 624 (describing the promotion process)8 638 (providing forthe involuntary
“selective early retirementif an officerwho has been considered but not selefied promotion
either a certain number of times after acertainnumber of yearsdepending on the officer’s
rank. To be promoted to the next rank, a chaplain musebemmendedy a “selectiorboard”

10 U.S.C. $11(a) That boardnust consisof at least five officers, all of whom must rank higher
than thecandidatesunder consideratiorid. § 612(a)(1), and at least one of whom mista
chaplain,_id.§ 612(a)(2)(A) seeln re England 375 F.3dat 1172 (fl]f a selection board is
considering chaplains, at least one board member must be a clipplaie same requirements

apply to a board convened to select chaplains for early retiremenl.0%£8.C. § 611(b).



The convening of selection bwis is further governed by Navy regulationSeeid. 8
611(9.1 Initially, during the time frame relevant here, Navy regulations requinatl each
chaplain selection board consist of “five or more” officers, at least one of wlasmot a chaplain
SECNAVINST 1401.3, Encl. 1 § 1(c)(1). The Navy would then gedkl the remaining seats,
to the extent practicable, with “a mix of qualified and available chaplans tine different Faith
Group Categories.'SeeDecl. of CaptainStephen B. Rock (“Rock Decl.”) [ECF No. 22] 1 8.
Beginning in 2003, however, the Secretary of the Navy directed that chaplairosdbeerds be
composed of five noghaplain officers and two chaplainsSee Decl. of CommanderJames
Francis Buckley (“Buckley Decl.”) [ECNo. 28123] 13. Then, in 2005, the Navprmally
amended its regulations to require that “Chaplain Corps boards shall include fivehppain]
officers as members, and two members from the Chaplain Corps.” SECNAVINST 1461cBA
19 1(c)()(H).

Statutory and regulatory requirements also prohibit unlawful discriminaticsel®gtion
boards (or by those tasked with conveningnthe For example, by statuteelsction board
members must swear an oath to fulfill their duties “without prejudice ompartand having in
view both the special fitness of officers and the efficiency of [the Nady].U.S.C. § 613Navy
regulations further provide that “[e]xclusion from board membership by reasomadérgeace,
ethnic origin, or religious affiliatiors prohibited: SECNAVINST 1401.3 %#(a); SECNAVINST
1401.3A f4(a). They also specifically state that members of chaplain seléc#rds‘shall be

nominated without regard to religious affiliationSECNAVINST 1401.3¢encl. 1 T(1)(c)(1)(e);

! The Navy refers tots regulations as “Instructiohsfrom the Secretary of the Navgpbreviated as
“SECNAVINST.” The Instructions at issue here are SECNAVINST 14GE8EX. 3 to Def.’s Opp’n to Pls.” Mot.
for Summ J. and Cros#ot. for Summ. J(“SECNAVIST 1401.3")[ECF No.281-3], which was promulgated in
December 1989, and SECNAVINST 1401.3A, which superseded SECNAVINST 14@e8eémber 2005e€EX.
5to Def.’'s Opp’n to PIs.” Mot. for Summ. J. and Crddet. for Summ. J(“SECNAVIST 140.3A") [ECF No. 317
5]. Both instructions contain three “enclosures,” the first of whath out further provisions applicable to the Navy’'s
selection boards.
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SENAVINST 1401.3A encl. 1 1)(c)(2)(f). Similarly, during the relevant time period,
“precepts” addressed to individual selection boards instructed those boardsite thatofficers
are not disadvantaged because of their rae®d color, gender, onational origin.” See, e.q.
Precept ConveningY-02 PromotiorSelection BoardECF Nos. 281-20at G1.
Il PROCEDURAL HISTORY

The plaintiffs in this consolidated litigation are a group of -himgical Protestant
chaplains who claim that they were eitliemied a promotion or selected for early retirement
because of their religious affiliationSeegenerallyConsolidated Compl. (“Compl.”) [ECF No.
134] add. A.Over its nearly twentyear life spanplaintiffs’ casehas beemeforethe D.C. Circuit
at leastfive times, seen the retirement of two district judges, and generated over a thoussnd pag
of briefing on dispositive motions. Its history is nothing if not complex.

A. Church of Full Gospel Chaplainsv. Danzigand Adair v. Winter

The first twoof thethreecasesonsolidated in this actiomerefiled in this district in 1999

and 200Q0seeChaplaincy of Full Gospel Churches v. DanZigEGC), Civil Action No. 992945

(D.D.C. filed Nov. 5, 199% Adair v. Winter, Civil Action No. 0666 (D.D.C. filed Mar. 17,

2000), andater consolidated before Judge Ricardo Urbiftae plaintiffs—many of whom remai
in the litigation to this day-asserted constitutional claims related to the hiring, promotion, and

retention of chaplainsseeAdair v. England, 183 F. Supp. 281, 5563 (D.D.C. 2002) the

treatment of noititurgical Protestarst within the chaplaingyseeid. at 63-67; and individual
alleged instances of constructive discharge and retalisgte®id. at 67. The Navy moved to
dismisstheir claimsfor lack of jurisdiction and failure to state a claim, Butdge Urbinalenied
the motion as to mosfaims Seeid. at 68. Judge Urbindater grantedhe plaintiffs’ motion for

class certificationseeAdair v. England209 F.R.D. 5, 13 (D.D.C. 2002)hathe casegroceeded




to discovery see Aug. 27, 2002 OrdeiCFGC ECF No. 119; Aug. 27, 2002 Ordéwair, ECF
No. 72.

Soon therafter, a dispute arose ovelaintiffs’ request to deposmembers ofprior
chaplain selection boards. At the tinagfiederaktatuteprovided that“[e]xcept as authorized or
required by this section, proceedings of a selection board convened under [10 UcRX{aB}—
that is,selectiorboardsfor promotiors but noffor early retiremert-“may not be disclosed to any
person not a member of the board.” 10 U.S.61&(f). Neverthelessjudge Urbina granted the
plaintiffs’ motion, concluding that §18(f) did not applyin litigation becausdt “does not contain
specific laguage barring discovery” and “because of the circuit’'s emphasis on providing $itigant

full access to relevant informationChaplaincy of Full Gospel Churches v. Johnson, 217 F.R.D.

250, 260 (D.D.C. 2003).

The Navy appealed, and the D.C. Circuit reversed, explaining that “[d]isclosure of
selection board proceedings in civil discovery would certainly undermine, if adlytististrate,
the purpose of Section 618(f)Ih re England375 F.3d at 1178The D.C. Circuitalso rejected

plaintiffs’ relianceon the Supreme Court’s statement in Webster v. that “where Congress

intends to preclude judicial review of constitutional claims its intent to do sobaudear,” 486
U.S. 592, 603 (1988), explainirtgathere, plaintiffs‘remain free to litigate their discrimination

claims and to support them with other evidenckl” at 1180 n.2. Henceéhe court concluded,

2 While plaintiffs’ motion to compelas pending before Judge Urhir@aintiffs filed a motion for a
preliminary injunction thatwould, among other things, ‘require the Navy to separate immediately thaplains it
has allowed to continue on active duty beyond agé @Mich plaintiffs sought in light of the Navy’s allegedly “well
established practice of allowing Cathalic.chaplains, and only Catholic chaplains,’ to remain on active duty beyond
mandatory separation age limitsChaplaincy of Full Gospel Churches v. Englad84 F.3d 290, 296 (D.C. Cir.
2006) (citation omitted). Judge Urbina denied this motion, concluatihgthat plaintiffs had failed to demonstrate
irreparable injury, but the D.C. Circuit reversed, concluding ‘tha&t Navy’s alleged violation of the Establishment
Clauseper seconstitutes irreparable harmSeeid. at 296,299. On remand, the districourt ruled that plaintiffs
lacked standing, and this time the D.C. Circuit affirmed, noting thairiifs have conceded that they themselves
did not suffer. . .discrimination” but rather argued thaitherchaplains” did._In re Navy Chaplaincy34F.3d 756,
758 (D.C. Cir. 2008)aff'g 516 F. Supp. 2d 119 (D.D.C. 2007).
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8§ 618(f) “applies to block civil discovery opromotion selection board proceedings in civil
litigation.” Id. at 1181 (emphasis addedRut because the statutotgnguagereferred only to
“section 611a)’ of Title 10, which governs the convening of promotiboards,while the
convening of selective early retirement boards is governedhy(B) of that title,the D.C. Circuit
remanded for th district court to consider in the first instance whethel&f) applied to the
proceedings of selective early retirembaoards.|d. at 1181-82.

On remand, plaintiffs argued not only tha6®3(f) was inapplicable to selective early
retirement boardss the D.C. Circuit had suggestbdt also that it was unconstitutional as applied
to theirdiscoveryrequess for promotion board proceedings, because it deprived them of evidence
that theyneeded to prove their constitutional claims. Judge Urbireedgwith plaintiffs as to the

first point, seeAdair v. Winter, 451 F. Supp. 2d 202, 206 (D.D.C. 20@#pwing discovery of

selective early retirement board proceedinlg) not the secondeeAdair v. Winter, 451 F. Supp.

2d 210, 212 (D.D.C. 2004paring discovery of promotion board proceeding$h his view,

8§ 618(f)was constitutional as applied to plaintiffs bbd#tause promotidmoard proceedings were
not essential to their claimsgeid. at 21719, and because in any case there wasaoiastitutional
right of access to evidence essential to establishing constitutional tladnet,220.

A little more than a month after Judge Urbina’s rulings, Congress enacted the Joien Wa
National Defense Authorization Act, Pub. No. 109364, § 547(a)(2), 120 Sta2083, 2216
(2006), which repealed&L8(f) and replaced it with 10 U.S.C683a. Section 613a clarified that
“[t]he proceedings of a selection board convened under sectiddill . . of this title may not be
disclosed to any persaorot a member of the board”; by its terrigereforethe new statute applied
to selective early retirement boards. Moreoved18a explicitly states that:

The discussions and deliberations of a selection haamhd any written or
documentary record of such discussions and deliberatijsare immune from



legal process; (2) may not be admitted as evidence; and (3) may not be used for any
purpose in any action, suit, or judicial or administrative proceeding without the
consent of the Secretary of timdlitary department concerned.
10 U.S.C. &13a(b).The statutalso specifies that it “applies to all selection boardsegardless
of the date on which the board was convendd.’8 613a(c). Following the enactment 06%3a,
Judge Urbina granted the Navy’s motion for reconsideration of his decision alldwouyery of

selectionboard proceedings, concluding that those materials were no longer discovEedite.

re Navy Chaplaingy12 F. Supp. 2d 58, 61 (D.D.C. 2007).

B. Gibson v. United States Navyand In re Navy Chaplaincy

Earlier in2006, bllowing what the Navycalleda series of “tactical defeatsuffered by

plaintiffs in CFGC and Adair,® a third casewas filed in the Northern District of FloridaSee

Gibson v. U.S. Navy, Civil Action No. 3:6887 (N.D. Fla. filed Apr. 28, 2006)The Gibson

plaintiffs—again,a group of nodliturgical Protestant chaplaimswererepresented by the same

counsehs the plaintiffs ilAdair andCFGCand according to the Navwassertednearly identical”

claims Aug. 17, 2006 Order at &ibson ECF No. 33.The Navy successfully moved to transfer

Gibson to this CourseeOrder,Gibson v. U.S. Navy, Civil Action No. 06-1696 (D.D.C. Sep. 29,

2006) ECF No. 1, angroceedings werkater stayed pending the Navy’'s motion to consolidate

the case with AdaiandCFGCanda series of appeals related to the Northern District of Florida’'s

transfer order.SeeNov. 7, 2006 Min. OrderGibson (imposingtay); July 3, 2008 Min. Ordein

re Navy Chaplaincylifting stay). h 2007 the three casavereconsolidatednd captionedh re

Navy Chaplaincy SeeJune 18, 2007 Mem. Order at 4, Gibson, ECF Nat 45.

3 Order at 2Gibson v. U.S. NavyCivil Action No. 3:06187 (N.D. Fla. Aug. 17, 2006), ECF No. 33.
According to the Navyseeid., these included the D.C. Circuit's affirmance afige Urbina’s denial of plaintiffs’
motion for a temporary restraining orderhichwould havebarredthe Navy fromdischarginga singleplaintiff) and
its denial of plaintiffs’ request tassign the case to a new district jud@ee Adair v. Holderby No. 065074 (D.C.
Cir. Apr. 20, 2006) (per curiam) (unpublishedif’g Adair v. England417 F. Supp. 2d 1 (D.D.C. 2006)
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In late 2008 and early 2009, once the appeals relat&ibtoris transfer were resolved,
the parties filed a series of dispositive motions in the newly consolidatexd d&bde the briefing
on these motions was pending, plaintiffs served a new set of discovery requests, whptlkegrom
the Navy to request a stay of discovery pending the resolution of the motions. Ther@ued g
this request “informally” in July 2009SeeMem. of P& A in Opp’n to PIs.” Mot. to LiftDisc.
Stay(“Navy’s Disc.Opp’n”) [ECF No. 263] at 9; Case ¢uint. Order #1 at 3 [ECF No. 124].

In 2011, while briefing on the dispositive motions was still pending, plaintiffs moved for
preliminary injunction prohibiting the Navy from implementing three seledtimard procedures:
“(1) staffing the seveirmember selection boards with two chaplains, (2) enabling members to keep
their votes secret. ., and (3) allowing the Chief of Chaplains or his deputy to serve as the

selection board presidentlh re Navy Chaplaingy738 F.3d 425, 427 (D.C. Cir. 2013gePIs.’

Mot. for Prelim. Inj. [ECF No. 95]. Judge Urbina denied plaintiffs’ motion in January 2012,
concluding that plaintiffs lacked standing and that, in any case, they were uidileelgceed on
the merits of their claimsSeeJan. 30, 2012 Mem. Op. [ECF No. 108] ai8. On appeal, the
D.C. Circuit reversed Judge Urbina’s determination that plaintiffs lackedisthand remanded
for clarification as to whether the district court viewed the insufficiency othiaplains’ clans

to be ‘legal or factual.”_Setn re Navy Chaplaingy697 F.3d 1171, 1173, 1180 (D.C. Cir. 2012).

On remand, the district court (now Judge Gladys Kessdenfra) again denied plaintiffs’ motion,
explaining that plaintiffs’ constitutional claims weeunlikely to succeed on the merits because
plaintiffs had provided no “evidence demonstrating that Defendants intentionallynilisted

against them.”_In re Navy Chaplain@28 F. Supp. 2d 26, 337 (D.D.C. 2013). This time, the

D.C. Circuit affirmal. Seeln re Navy Chaplaincy, 738 F.3d at 428.



In early 2012, wile plaintiffs’ appeabf thepreliminary injunctiorruling wasstill pending,
Judge Urbina resolved one of the dispositive motibaswas thepending in thainderlyingcase

seeln re Naw Chaplaincy 850 F. Supp. 2d 86,05—117(D.D.C. 2012)(granting in part and

denying in part the Navy’'s 2008 motion to dismiss on exhaustion, standing, and mootness grounds
and for failure to state a clajjrandretired soon thereafter. The casas therreassigned to Judge
Gladys Kessler

C. Proceedings Beforeludge Kessler

In July 2012 Judge Kesslegntered acomprehensivease management orde8eeCase
Mgmt. Order #1. Among other thingfeorder: (1) directed plaintiffs to file a new, consolidated
complaintseeid. at 2; (2) continued the discovery stageid. at 3, apparently based on the Navy’s
representation that it intended to file a motion to dismiss on jurisdictional graas#¥s.” Mot.
to Lift the CurrentDisc. Stay for All Remaining ClaimgPIs.” Disc. Mot.”) [ECF No.255]at 5;
and (3) directed the parties to file motions on class certification atudesvélimitations issues,
seeCaseMgmt. Order #1 at 3. Judge Kessler also denieghémelingdispositive motions without
prejudice. SeeJuly 25, 2012 Minute Order.

Pursuant to Judge Kessler's case management, opli@intiffs filed a 126page
consolidated complaint asserting eighteen separate ¢geatSompl. at 28108 anda motion
for class certificationseePls.” Mot. for Class CertificatiofECF No. 147], andhe Navy fileda

motion for partial summary judgment on statafdimitationsgrounds, seDefs.” Mot. for Partial

4 Judge Kesslewould later summarize thelaims in theconsolidated complairas follows: (1) a challenge
to the Navy’s use of faitroup categories, (2) allegations that the Navy “used religious quoagportion chaplain
opportunities among various faith groups,” (3) challenges to varmastionrboard practices, including the three
practices challenged in their earlier prelinminanjunction motion and an additional practice by which “each selection
candidate’s thredigit ‘faith group identifier’ code was prominently displayed throughoet $election board
process,” and (4) claims “relating to a variety of specific instances, mamRicii date back as far as the 1970s and
1980s, in which they allegedly suffered discrimination and free eseehzirm while serving in the Chaplain Corps.”
In re Navy Chaplaincy69 F. Supp. 3d 249, 253 (D.D.C. 2014).
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Summ. J. as to Claims that Accrued Outditge Limitations Period [ECF No 159]. Due to a
number of extensions in the briefing schedules on these méttbay, were not resolved until
September 2014, when Judge Kessler denied plaintiffs’ motion for classcaeédifiseeln re

Navy Chaplaincy306 F.R.D. 33, 38 (D.D.C. 2014), and granted defendants’ motion for partial

summary judgmenn statuteof-limitations groundsseeln re Navy Chaplaincy69 F. Supp. 3d

249, 251 (D.D.C. 2014). Specifically, Judge Kessler concludedftyatlaimfiled “more than
six years after finalization of the policies and personnel actions on yithicds] based” wasme-
barred Id. at 256(citing 28 U.S.C. § 2401() The parties later stipulated that this ruling required
thedismissal of twentyhreeof thesixty-five individual plaintiffs then in the action, all of whose
allegedadverse personnel actiohad taken placerior to the applicable siyear statute of
limitations cutoff (1993 fothe CFGC plaintiffs, 1994 for theAdair plaintiffs, and 2000 for the
Gibsonplaintiffs). SeeStatus Report [ECF No. 199] at 2 i4+5. The Court later held that one
additional plaintiff, Thomas Rush, fell outside the statftémitations period for similar reasons.

Seeln re Navy Chaplaingyl70 F. Supp. 3d 21, 44 (D.D.C. 2016).

In early 2015, the Navy filed another motion to dismiss, this time on standing and othe
jurisdictional grounds.SeeDefs.” Mot. to Dismiss on Jurisdictional Grounds [ECF No. 217].
Judge Kessler granted that motion in part and denied it in part in early 3&8n re Navy
Chaplaincy 170 F. Supp. 3dt27, 3146 Specifically, Judge Kessler dismissed: (1) ten distinct
claims related to “several of the Navy's alleged policies or practices relatimgcession,

personnel management, promotions, and career transitioat"31, (2) claims alleging a “culture

5 During this period, the paes litigated a dispute ovéne scope ofin exception to the discovery stay that
allowed either partyo deposéany individuals whose testimony may well be subject to loss if netntak the very
near future,” Cas&lgmt. Order #1 at 3seeNov. 29, 2012Mem. Op.[ECF No. 14§ (resolving the dispute in late
2012). The parties were also engaged in litigation over plaingifdiminary injunction motionwhich was finally
resolved by the D.C. Circuit in December 20E&eln re Navy Chaplaincy738 F.3cat 428.
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of bias and hostility toward Neliturgical chaplaing id. at 39 (3) other “claims allegin@d hoc
actions against certain Plaintiffs,” except for one claim alleging interfensith prayer id. at 4Q
44; and (4) certain other individual claims that fell outside the limitations pexed. at 44-46.
The order accompanying Judge Kessler’'s opirdetailedthe nine claims in the consolidated
complaint that survived dismissal pmisdictionalandstatuteof-limitations grounds:
1. Plaintiffs’ challenge to the alleged policy of staffing one Roman Catholic @imamh each
promotion board since November 5, 1993 [six years b&61@C the earliest of the three
consolidated cases, whled], set forth in Counts 2 and 4;

2. Plaintiffs’ challenge to the inclusion of the Chief of Chaplains as presidecertdin
promotion boards since November 5, 1993, set forth in Count 4;

3. Plaintiffs’ challenge to the use of procedures employed by promotion boards since

November 5, 1993, set forth in Counts 2 and 4;

4. Plaintiffs’ challenge to the use of procedures employed by Selective EarhgrRait
(“SER”) boards since November 5, 1993, set forth in Counts 2 and 4;

5. Plaintiffs’ constitutional challenge tt0 U.S.C. 8§ 613(a), set forth in Count 16;

6. Plaintiffs claims under the Religious Freedom Restoration Act, 42 U.S.C. §li0e0
seq., set forth in Count 14;

7. Plaintiffs’ challenge to the alleged constructive discharge of certain iRtaisince
November 5, 1993, set forth in Count 11;

8. Plaintiffs’ challenge to alleged retaliation against certain Plaintiffs sinceemdber 5,
1993, set forth in Count 12;

9. Plaintiffs’ challenge to alleged instances of interference with the form péipad certain
Plaintiffs since November 5, 1993, set forth in Count 9.

March 16, 2016 Order at 4-5 [ECF No. 238].

In November 2016, following a status conference at which plaintiffs askedhtha
discovery stay be lifted, the Court entered a scheduling order dividing p&irgifiaining claims
into three groups and continuing the st&eeNov. 18, 2016 Order [ECF No. 246]. The Court’s
order directed that, of the nine claims listed in its March 16, 2016 order, thsiXingbuld be
addressed through summary judgment briefing, with the remaining three tmdressed

thereafter. SeePls.’ Proposal to Move the Case Forward [ECF No. 245]%fT4us, the Court

6 In its separate case management proposal, the Navy indicated an intenettorsever the remaining
individual claims from the consolidated litigation, explaining that “gihelaims are inherently faspecific, and
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ordered three rounds of summary judgment briefing: fastothe constitutionality of 10 U.S.C.
§613a as applietb plaintiffs in this litigation (“Claim 1”)! second, as to the Navy's alleged
policy of placing one Roman Catholic chaplain on every chaplain selectiondorewehed before
late 2002 when the Navyegan staffing the boards with only two chaplgfi@ aim 27);® and
third, as to plaintiffs’ remaininghallengs toselectionboardprocedures, as well dseir parallel
challengesunder theReligious Freedom Restoration Act ("“RFRA4R U.S.C.88 2000bb% to—
4 (“Claim 3").° SeeNov. 18, 2016 Order at-P; Pls.’ Proposal to Move the Case Forwat®-
4. The Court also continued the existing discovery sigeNov. 18, 2016 Ordeat 2.

Plaintiffs then filed a memorandum explaining their need for further discoseepls.’
Mem. Supporting Limitedisc. [ECF No. 247], but the Court ordered the parties to adhere to its
November 2016 schedule, noting that plaintiffs had not requested relief by nsa@dan. 10,
2017 Order [ECF No. 253]. Plaintiffs then filed a motion to lift the discovery stay ioH\28d.7.
SeePlIs! Disc. Mot. Later that year, plaintiffs filed another motiestyled as a motion under
Federal Rule of Civil Procedure 56{djo stay summary judgment briefing until the discovery

stay was lifted.SeePIs[’] Rule 56(d) Md. [ECF No. 292]. Both motions are currently pending.

litigating them in consadiated fashion would impose unnecessary and cowrigductive burden, expense, and delay
on the parties and the Court.” Def.’s Updated CagenMProposalECF No. 244]at 7.

7 SeePls.’ Mot. for (1) Summ. J. that 10 U.S.C6%3(a) [sic] is Unconstitutional as Applied tosPI
Establishment and Due Process Claims and (2) an Order Directing thed®Belease Selection Belembers from
their Oath of Secrecy (“Pls.’ Claim 1 MSJ") [ECF No. 254]; De®gp’n to Pls.” Mot. for Summ. J and Creag®t.
for Summ J. (“Navy’'s Claim 1 Opp’'n”) [ECF No. 260]; Pls.” Reply Mem. of P. & A.Def.’s Opp’'n (“Pls.” Claim
1 Reply”) [ECF No. 266]; Pls.” Opp’n/Resp. to Defs.’ Crddst. for Summ J. (“Pls.” Claim 1 Opp'n”) [ECF No.
267]; Reply in Supp. of Dek’CrossMot. for Summ. J. (“Navy’s Claim 1 Reply”) [ECF No. 269].

8 SeePls.” Mot. for Summ. J. that the Defs.’ Policy of Placing at Least One Rd&@asholic Chaplain on
Every Selection BdJntil the Practice Was Terminated in Fiscal Year 2003 Is Unconstitutititial’ Claim 2 MSJ”)
[ECF No. 276]; Def.’s Opp’n to Pls.” Mot. for Summ. and Cros#lot. for Summ. J. (“Navy’s Claim 2 Opp’n”)
[ECF No. 281]; Pls.” Mem. in Reply to Defs.” Opp’n to Pls.” SundmMot. (“Pls.’ Claim 2 Reply”) [ECF No. 291];
Pls.” Opp’n toDef.’s Mot for Summ. J. (“Pls.” Claim 2 Opp’'n”) [ECF No. 293]; Reply in SuppDefs.’ CrossMot.
for Summ. J. (“Navy’'s Claim 2 Reply”) [ECF No. 298].

9 SeePls.’ Mot. for Summ. J. Concerning Pls.’ Phase Il Claidmallenging Defs.’ Selection Bd. Pragts
as Unconstitutional“Pls.” Claim 3 MSJ") [ECF No. 313]; Def.’s Opp’n to Pls.” Mot. for SamJ. and Crosbot.
for Summ. J. (“Navy’s Claim 3 Opp’n”) [ECF No. 317]; PIs.” Reply MemSupp. of Their Mot. for Summ. J. (“Pls.’
Claim 3 Reply”) [ECF No325]; Reply in Supp. of Defs.” Croddot. for Summ. J. (“Navy’s Claim 3 Reply”) [ECF
No. 330].
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D. ProceedingsBefore This Court

In October 2017, while briefing on the parties’ summary judgment and discovepnmot
wasunderway Judge Kessler retired, and this case was reassigtieel todersigned judge.h&
Court later set a hearing on the pending motions addised the parties thatthoughit “ha[d]
reviewed and taken under advisement [255] plaintiffs’ motion to lift the discovery staould
“defer ruling on that motion until the motions hearing.” Jan. 11, 2018 Order [ECF No. 302].

Plaintiffs thereafter moved to stay summary judgment briefing on Claitmy 3hen,
briefing on Claims 1 and 2 was complepending the Court’s disposition of their motion to lift
the discovery stay and their constitutional challenge to 10 U.S.C. 8§ @&PIs.” Rule 56(d)
Mot. for a Stay in the Summ. J. Proceedings [ECF No. 303]. The Court dbéatedotion,
construing it a®nefor reconsideation of itsJanuary 2018 ordemd explaininghat, ‘instead of
reopeningliscovery on the eve of scheduled summary judgment briefing, the Court will consider
plaintiffs’ specific discovery requests in the context of their motion for i@thdit discovery under
Federal Rule of Civil Procedure 56(d)Mar. 1, 2018 Order [ECR No. 316t 2

Plaintiffs thenpetitioned the D.C. Circuit for a writ of mandamus compelling the Court to
stay summary judgment briefing, lift the discovery stay, and addressrikgtutionality of § 613a

seeNavy Chaplain Pls.’ Pet. for a Writ of Mandamursre Navy ChaplaingyNo. 18-5070 (D.C.

Cir. Mar. 14, 2018)but he D.C. Circuit denied the petitipgee Order,In re Navy Chaplaingy

No. 185070 (D.C. Cir. July 9, 2018Rlaintiffs thereaftefiled amotion to submit additional Rule
56(d) declarations SeePIs.” Mot. for Leave to File &uppl.to Their Mot. to Liftthe Stay and
Counsel’s Rule 56(d) Declé'Pls.” Mot. to File Decls.”ECF No. 328].

A motionshearing was held on July 19, 2018he pendingliscovery motions ancross

motions fa@ summary judgmenrdre now fully briefed and ripe for decision.
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LEGAL STANDARD

A party is entitled to summary judgmeéit [it] shows that there is no genuine dispute as
to any material fact anfi] is entitled to judgment as a matter of lawsed. R. Civ. P. 56(a)‘A
fact is ‘material’ if a dispute over it might affect the outcomea stiit under the governing law,
and “[a]n issue is ‘genuine’ if ‘the evidence is such that a reasonable jury could aetendfict

for the nonmoving party.” Holcomb v. Powell, 43%.3d 889, 895 (D.C. Cir. 200§yjuoting

Anderson v. Liberty Lobby, Inc477 U.S. 242,48 (1986)). “In determining whether a genuine

issue of material fact exists, the court must view all facts, and draw alheddsonferencesn

the light most favorable to the party opposing the motidarie v. District of Columbia887 F.3d

480, 487 (D.C. Cir. 2018). However, if the movant shows that “thene &bsence of evidence to
support the nonmoving party’s casgidgment should bentered in the movant’s favoDurant

v.D.C. Gowt, 875 F.3d 685, 696 (D.C. Cir. 201(guotingCelotex Corp. v. Catrett, 477 U.S. 317,

325 (1986)), cert. denied sub nom. Durant v. District of Columbia, 138 S. Ct. 2608 (2018).

Under Federal Rule ofCivil Procedure 56(d)“[i]f a nonmovant shows by affidavit or
declaration that, for specified reasons, it cannot present facts essentiafytagusppositiori to
a summary judgment motiptthe court may: (1) defer considering the motion or der§2)allow
time to obtain affidavits or declarations or to take discovery; or (3) issuethay appropriate
order.” The purpose dthis rule “is to prevent railroading the nemoving party through a
premature motion for summary judgment befgitp has had the opportunity to make full

discovery.” Kakeh v. United Planning Org., Inc., 537 F. Supp. 2d 65, 71 (D.D.C. 2008) (citation

omitted). Thus although motions under Rule 56(d) “are routinely granteathe rule is not

properly invoked to redive counsel’s lack of diligenceld. (quotingBerkeley v. Home Ins. Cp.

68 F.3d 1409, 1414 (D.C. Cir. 1995)J.0 prevail on a Rule 56(d) motion, the pasfyposing
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summary judgmenimust (1) ‘outline the particular facfg] intends to discover and steibe why
those facts are necessary to the litigation’; (2) ‘it must explain’ why the nongnpeity could
not produce those facts in opposition to the summary judgment motion; and (3) ‘it must show that

the information is . .discoverable.” Moore v.Carson Civil Action No. 142109 (JDB), 2017

WL 1750248, at *5 (D.D.C. May 3, 2017) (quoting Convertino v. ID&Jt of Justice 684 F.3d

93, 99-100 (D.C. Cir. 2012)).

DISCUSSION

THE NAVY 'S SELECTION BOARD POLICIES AND PROCEDURES

Plaintiffs’ central contention in this litigatias that, at various times throughout the 1990s
and early 2000s, severdlavy policies governing the staffing and proceedings abfaplain
selection boards favored liturgical Chrasis(i.e., Roman Catholicand liturgical Protestantst
the expense ohonditurgical Protestarst Chief amonghe challengedoliciesis an alleged
practiceof placing at least one Catholic chaplain on every selection board convefoed late
2002 SeePlIs.’ Claim 2 MSJ at-@; Compl. 11 57(e), (9), 88(g), 90. Plaintiffs also challenge
various other proceduregoverningselection boargroceedingsmost of whichwere in place
throughout thentireperiod relevant to this litigationSeePIs.” Claim 3MSJ at 2.

Plaintiffs contend that these policigslate the First AmendmentBstablishment Clause,
the Fifth Amendment’s Equal Protection Clause, RRMRA. Theyseek among other things
declaration that the challengpdlicieswere unlawful, thatall boards usindgthem]’ were “void
ab initio,” and thathe Navy must reconsider any adverse action taken agaiyghkaintiff by one

of those boards Compl.at 1111° Plaintiffs alsoseek an injunctioulirecting the Navy to cease

101n Dilley v. Alexander the D.C.Circuit concludedhat several plaintiffs who had been denied promotions
by unlawfully constituted military selection boaraind later discharged from serviaere “entitled to be reinstated
to active duty and to be considered anew by two properly casstipmomotion selection boartiss03 F.2d 914, 916
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thosechallengedoolicies that are still in placegeid. at 112,to establish a “monitor[ing]” and
“reporting” system for “claims of denominational preferendg,at 114, and to develop a “fitness
report for chaplains” that is based on “objective performance critétia,”

TheNavy contends that plaintiffs lack Article Il standitmyassertheseclaims?!? It also
contends that plaintiffs have failed to raise a genuine issue of material datihehchallenged
policies werefacially discriminatory oradoptedfor a discriminatorypurpose,as D.C. Circuit
precedent requiresThe Navytherefore seeks summary judgmanits favor.

A. Atrticle Il Standing

At an “irreducible constitutional minimum,” Article III's standing requirermnbéas three
elements:

First. . .is injury-in-fact: A would-be plaintiff must have sufferé@n invasion of

a legally protected interésthat is (i) “concrete and particularizédather than

abstract or generalizedand (ii) “actual or imminerit rather than remote,

speculative, conjectural drypothetical Seconds causationThe asserted injury

must be “fairly traceable to the clHanged action of the defenddnt.Third is

redressabilitylt must bé‘likely that a favorable decision by the court would redress

the plaintiffs injury.”

In re Navy Chaplaincy534 F.3d 756, 759 (D.C. Cir. 2008) (quoting LujarDefs. of Wildlife,

504 U.S. 555, 56661(1992)). On summary judgment, the plaintifiust establish each of these

elements with “specific facts” set oy affidavit or other admissibe evidence United States v.

$17,900 in U.S. Currency, 859 F.3d 1085, 1090 (D.C. Cir. 2017) (quaijag, 504 U.S. at 561).

This showingis required “for each claim [the plaintiff] seeks to press and for each foretieif r

(D.C. Cir. 1979) decision clarified 627 F.2d 407 (D.C. Cir. 1980)Thecourt declined to declare the boards “void
[a]b initio,” however, because such a declaratismuild create an untenable situation for the Army with regard to
those officers who actually were promatday theselection boards in questioDilley, 603 F.2dat 921

1 The Navy presents the Article 1l standing issue later in its briefspa®thing of an afterthought to its
merits discussion.SeeNavy's Claim 2 Opp’n at 3638; Navy’'s Claim 30pp'n at 4642. But the Court is not at
liberty to “assum[e]’ juisdiction for the purpose of deciding the meriStéel Co. v. Citizens for a Better En623
U.S. 83, 94 (1998), sowill addressstanding first.
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that is sought.”_Town of Chester v. Laroe Estates, Inc., 137 S. Ct. 1645, 1650 ((2@tiion

omitted)

The Navycontendsthat plaintiffs lack Article 11l standing becaudleey have failed to
demonstrat¢hatthe adverse personnel actions taken against them were the rekelipoficies
they challenge On the contrary, the Navy argues, plaintiffs’ oa@mplaint attributeghose
actions “to causes entirely indepentlef the challenged proceduredNavy’s Claim 3 Opp’n at
41 (pointingto allegations of‘manipulation of the assignment process by senior chaplains,”
“manipulation of officer service records by unspecific persons,” “inaccurate@mplete fitness
reports,” and “retaliation, persal animosity, or ‘blackballin (citations omitted). Moreover,
the Navy claims, even if the plaintiffs’ allegations were sufficient to detraiescausation,
plaintiffs have failed to cite any evidence substantiating those allegat®esid. 41. Thus,
plaintiffs have failed to carry their burden as to the causation element dingtan

Plaintiffs respond bypointing out—eorrectly—that “[t]he ‘injury in fact’ in an equal

protection caseallegingunlawful discrimination in a competitive process the denial of equal

treatment resulting from the imposition of the barrier, not the ultimate inability to obtain the

benefit.” Pls.” Claim 3 Reply(quotingGratz v. Bollinger, 539 U.S. 244, 262 (2003) (citNg.

Fla. Chapter of Assaated Gen. Contractors of Am. v. City of Jacksonvi{fAssogated Gen.

Contractor®), 508 U.S. 656, 6661993)); seeWorth v. Jackson451 F.3d 854, 859 (D.C. Cir.

2006) (applying this rule in the employment contéxt)Thus,a plaintiff asserting such a claim

“need only demonstrate that [he or siseable and ready” to compete “and that a discriminatory

12 plaintiffs also cite the D.C. Circuit's 2006 decision @maplaincy of Full Gospel Churchésr the
proposition that theudnconstitutional preferends in itself a constitutional injury Pls.” Claim 2 Opp’n at 40. But
that case held only that “a party alleging a violation of the EstablishntaumeéCper se satisfies the irreparable injury
requiremendf the preliminary injunction calculysChaplaincy of Full Gospel Churchetb4 F.3d at 304 (emphasis
added), and it expressly stated that its conclusion “presupposes, sd,dbat the party has sttng to allege such a
violation,” seeid. at 304 n.8. It therefore does not estabiisdt plaintiffs havean injuryin-fact forstandinghere
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palicy prevents fim or het from doing so on an equal basisGratz 539 U.S.at 262 (quoting

AssogatedGen. Contractors, 508 U.S. at §66Vhen a plaintiff alleges such an injumgpreover

“[i]t follows from [the Supreme Courfsdefinition of ‘injury in fact’ that [the plaintiff] has
sufficiently alleged that the policy'is the ‘cause’ of its injury and that a judicial decree directing

the [government] to discontinue [the policy] would ‘redress’ the injunA%sodated Gen.

Contractors, 508 U.S. at 666 1t5.
Properly framed, therefore, the questtmreis not whetheother factorsaside from the

allegedly discriminatory policiesontributedto plaintiffs’ nonpromotions or selections for early

retirementseeScahill v. District of Columbig271 F. Supp. 3d 216, 228 (D.D.C. 2017) (explaining
that “[a] defendant need not be the Yot cause’ of a plaintiff’s injuries” to establish standing),
but rather whether a discriminatory Navy policy prevented plaintiffs from ctimgpan thcse

processes “on an equal basiSratz, 539 U.Sat 262 gitation omittedl; accordMonterey Mech.

Co. v. Wilson, 125 F.3d 702, 707 (9th Cir. 19@axplaining that the plaintifih this type of equal
protection caséneednot establish that the discriminatory policy caligeto losé the benefit
sought). Moreover, becauseourts“must be careful not to decide the questions on the sierit
when evaluating standinghie Court*mustassume arguendo that the Navy's operation of its
[selection boards] favors Catholic chaplaamsl disfavors netiturgical Protestant chaplairisin

re Navy Chaplaincy534 F.3d at 760citation and internal quotation markamitted. Thus,

plaintiffs also need not prove that the policies they challenge were discrirginatestablish
standing;rather, all they must show is thaachplaintiff received an adverse recommendation

from a selection board that employed (or was convened pur)dhe challenged policies

13 At a minimum, this is true of plaintiffs’ equal protection claims. Bmseaplaintiffs’ Establishment Clause
claims allege the same injunthat plainiffs were discriminated against based on their religitime Court concludes
that the same theory of Article Il standing governs those claims.
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When so clarified, Article IlII's standing requirement is easily satisfiettigncase. The
Navy does notisputethateach individual plaintifreceived an adverse recommendafrom a
promotion orselective early retirement boaobnvenedwhen at least some of thehallenged

policies were in place. See, e.gompl. add. A 1 1alleging thabneplaintiff, Robert H. Adair,

was “selected for early retirement in FY 954 fiscal year in which all of the challenged policies
were allegedly in place“by a Selective Early Retirement Board.that selected only Nen
liturgical chaplains while allowing Liturgical chaplains with inferior recordsdntinue on active
duty’). This is sufficient tgpermit the Court to conclude that plaintiffs have standifgeFed.

R. Civ. P. 5¢e) (“If a party fails. . .to properly address anothearty’s assertion of fact. ., the
court may. . .consider the fact undisputed for purposes of the méfiorindeed, the Court is
mindful that this case has been before three district judges and atvegsariels of the D.C.
Circuit—each of whichhad an independent obligation to determine its own subjatter

jurisdiction,seeArbaugh v. Y&H Corp., 546 U.S. 500, 514 (206&ndthatnone found standing

to be lacking. The Courtexplicitly confirmsthe implicit conclusions of these prior coutitest
plaintiffs have standing and turns now to therits ofplaintiffs’ claims*

B. Legal Standards

The D.C. Circuit set out the legal standards that govern plaintiffs’ Establisi@tearde

and equal protection claims in a prior decision in this very litigat®eeln re Navy Chaplaingy

738 F.3d at 4281 (concluding that plaintiffs’ challenges to seal of the same selectidmoard

¥ The Court also rejects the Navy’s argument that two plaintiffie $a@nding because they have since
receivedthe promotions that they were initially deniegeeNavy’s Claim 3 Reply at 22. Because the injury at issue
is not plaintiffs’ failure to be promet, but rather the alleged unequal treatment by the prior selection bseeds,
Gratz 539 U.Sat 262 thefact that these two plaintiffs were later promoted does not obviate gwamn¢linjury for
standing purposes. Indeed, as the D.C. Circuit has recognized, ggyrima servicemember who was improperly
not selected for promotion is generally retroactive, and hence these @aitdfe they to prevail on the merits
could be eligible for “back pay, allowances and other benefits of corgérsetrvice.” Dilley, 627 F.2d at 408.
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procedures at issue here did not warrant preliminary injunctive relief betteayserere unlikely
to succeed on the merits). The Court reviews those standardsriefily here.

To evaluate plaintiffs’ equal protectionagh, the Court must first determine whether the
challenged selectiehoard policy “on its face prefers any religious denominatidd.’at 428. |If
it does, then strict scrutiny applies; if it does not, then for strict scrutingpy plaintiffs must
show either that the policy was “adopted with discriminatory intent” or that it led patetn of
disparate outcomes from which unconstitutional discriminatory intent could beettifedd. at

429. To imply discriminatory intent on its own, a pattern of disparate outcomes mustrkg “sta

id. (quotingVill . of Arlington Heights v. MetroHous.Dev. Corp, 429 U.S. 252, 2661977),

which means that it must be on par with the patterns at issue in two illustrative S@warhe
cases: one in which the boundaries of a city were altered so as to remove nearlis a00f i
African Americanvoters but not a single white voter, and another in which a city refused to waive
a building ordinance foover 200 Chinese applicants but waived the requirement for all non

Chinese applicantsxcept one.Seeid. at 428-30 (first citingGomillion v. Lightfoot, 364 U.S.

339, 341 (1960); then citingick Wo v. Hopking 118 U.S. 356, 35@1886). Unless stricscrutiny

applies for one of these three reasons, plaintiffs must demonstrate thablitig lack[s] a
rational basi$ 1d. at 430. @herwise, their equal protection claim fails.
The Establishment Clause inquiry proceeds along similar lines. The first quistio

“whether the law facially differentiates among religionkl”; accordTrump v. Hawaii, 138 S. Ct.

2392, 2417 (2018) (“[THe clearest command of the Establishment Claisieat one religious

denomination cannot be officially preferred over anotHeiting Larson v. Valente, 456 U.S. 228

246 (1982)). If it does, then strict scrutiny applies; if it does not, then the cpuotéefs] to

apply the customary thrggonged Establishment Clause inquiry derived from Lemon v.
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Kurtzman 403 U.S. 6041971).” In re Navy Chaplaincgy738 F.3d at 430 (citation omitted).

Under that test, a law or policy is valid only if it “(1) ha[s] a secular latNe purpose; (2) ha[s]
a principal or primary effect that neither advances nor inhibits religion; arjd@&}] not result in
excessive entanglement with religion or religious institutiond.{citations omitted).

A law or policy has an unconstitutional purpose if “the government acted with {aspur

of advancing or inhibiting religion.’Agostini v. Felton 521 U.S. 203, 2223 (1997). It has an

unconstitutional effect if it “appear[s] to endorse religion in the eyes‘asonable observer,’
who ‘must be deemed awaretb& history and context underlying a challenged prograin.’fe

Navy Chaplaincy738 F.3d at 430 (emphasis omitted) (quoting Zelman v. Sim+hiamgs, 536

U.S. 639, 655 (2002)° As in the equal protection context, to satisfy the “effects” test with
statistical evidence alone, plaintiffs must show a stark pattern of dispatatsas. See d. at

431 (concluding that “plaintiffsstatistics fail to show government endorsement of particular
religions under the reasonable observer test for the same reason that, in the eecigmprot

context, they failed to show intentional discrimination paraltgthat oiGomillion or Yick Wo");

see alsdHarkness v. Sec. of Nay$58 F.3d 437, 44451 (6th Cir. 2017) (applying the same

standards to nearly identicaltgslishment Clause claims on summary judgmeset), denied sub

nom. Harkness v. Spencer, No. 17-955, 2018 WL 3013822 (U.S. June 18, 2018).

% The D.C. Circuit did not have the occasion to articulate the legal stargjgwticable under the third prong
of the Lemontest—entanglemenrt-when this case was last before 8eln re Navy Chaplaincy738 F.3d at 430
(noting that plaintiffs did not press an entanglement claim). But dicgpto theNavy, seeNavy’s Claim 2 Opp’n at
44-45, the Court need not consider plaintiffs’ entanglement claims because thenfeu@ourt has “recast” the
entanglement inquirgis “simply one criterion relevant tteternining a statute’s effect. Mitchell v. Helms 530 U.S.
793, 808 (2000]citing Agostini, 521 U.S. at 23233). Although some language froAgostini and later decisions
suggests thaigostini's gloss on théemontest applies only to claims involving government monetarysaigl, e.g.
Mitchell, 530 U.S. at 807 (noting thaih“Agostiniwe modifiedLemonfor purposes of evaluating aid to schdpls
Trinity Lutheran Church of Columbia, Inc. v. ComéB7 S. Ct. 2012, 2041 n.1 (2017) (stating tliglovernment
aidthat has the ‘purpose’ or ‘effect of advancing or inhibiting religionlates the Establishment Clause” (emphasis
added) (citingAgostini, 521 U.S. at 22223, 234)), this case is similarAgostiniin that the entanglement alleged
discrimination in favor of certain denominatieamanifests as an effect on plaintiffs’ careers. Thus, &5 0stini,
“it is simplest to “treat [entanglement] . . . as an aspect of the inquiry into a statute’'s’eB@atU.S. at 233.
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C. The Navy’s Alleged “One Roman Catholic’Policy

Plaintiffs first seek summary judgment on their constitutional challenge to thgsNa
alleged policy of placing at least one Roman Catholic chaplain on each chalgdefiosédoard
convened between 1948 and late 2088ePIs.’ Claim 2 MSJ at 7Plainiffs challenge this policy
only under the Establishment Clause, not the Equal Protection Cseesd, at 5-7; as noted
above, howeverthe analysis laid out by the D.C. Circuit is essentially the same under either
provision® According to plaintiffs,iat policy was facially discriminatory undearson seePls.’
Claim 2 MSJ at 189, and also fails at each step of tlegnontest,seeid. at 29-34. The Navy
crossmoves for summary judgment, arguing that plaintiffs hastedemonstrate either that the
policy existedseeNavy’'s Claim 2 Opp’n at 281, or that it was adopted with discriminatory
intent, seeid. at 21-35. For the reasons given below, plaintiffs’ motion will be denied, and the
Navy's will be granted.

1. The Navy’s Board-Staffing Policies Wee Facially Neutral.

The parties do not dispute that until late 2002, the Navy staffed chaplain selection boards
with one or two (or at most three) nohaplain officers and filled the remaining seats with
chaplains. SeeDecl. of Killian Kagle (“Kagle Decl) [ECF No. 479] at 3546 (listing the
denominational affiliation and faith group category of every memberasf/goromotion selection
board convened between 1988 and 2002 and every selective early retirementobvarcca
between 1991 and 20083ECNAVINST 1401.3, Encl. 1 § 1(c)(1) (providing that “[a]t least one

member shall be a [nechaplain] officer” and that “[tlhe remaining members should be

16 Plaintiffs also contend that the policy violates the Constitution's No Religious Tests€ldbeeU.S.
Const., art. VI, cl. 3 (“[N]o religious test shall ever be required asadifigation to any office or public trust under
the United Sites.”). The Navy argues that this claim fails because plaintiffs “never dathi@na Chaplaimustbe
a Roman Catholic to sit on a selection boarfgeNavy’'s Claim 2 Opp’'n at 39. Because plaintiffs allege that they
were discriminated against becausf their religior—not that a particular “religious test” was “required as a
qualification” to the chaplainey-the Court agrees that thelaim is better analyzed under the Establishment Clause.
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[chaplains]”). The record is also clear that every promotion board convened between 1988 and
2002 had between four and seven chaplains and that, with one exception, at least one of those
chaplains was Catholf¢. SeeKagle Decl. at 3546. Plaintiffs contend that this fact alone
demonstrates that the Navy had a “policy” of placing at least one Cathajiaa on every board,
and that this policy triggers strict scrutiny because itfaaglly discriminatory.

The Navy's evidence tells a different story. According to the Navy, duringdaiesant
time period, chaplain selection boards were staffed with chaplains from a “miaitlofgroup
categories—-including Catholics—as part of a larger effort to ensure selacboard diversity.See
Rock Decl. 1 58 (testimony of former Navy personnel officer that selection boards “repessen
to the extent possible, the different experiences of the many chaplainsthli@haplain Corps,”
including “eastcoast chaplains, vg&coast chaplains, Navy chaplains, Marine Corps chaplains,
Coast Guard chaplains, and chaplains from eachdatthp category”). Thus, of the 202 chaplains
staffed on the fortywo chaplain promotion boards convened between 1988 and @82six
wereliturgical Protestants, sixtgine were nosliturgical Protestants, fortgight were Catholic,
eighteen felin the Special Worship faith group category, and one was unknSe&Kagle Decl.
at 3544. Similarly, of the twentgeven chaplains staffed on the twelve selective early retirement

boards convened between 1991 and 1898were liturgical Protestantggnwere nonrliturgical

17 Plaintiffs also allege thabeginning in 1977, the Navy had a policy of placing two Roman Catholic
chaplains on every selection boagkeCompl. 1 8 & n.8. According to plaintiffs, that practice ended in 1986, when
plaintiffs’ counsel secured a preliminary injunction againstafeetice from a district court in the Southern District
of California,seePrelim. Inj.,Wilkins v. Lehman, Civil Action No. 88031 (S.D. Cal. Feb. 10, 1986), ECF No.-135
3, and the Navy later settled with the plaintiff in that caseCompl. 1 88(e).This alleged policy is not at issue here,
however, because it falls outside the limitations period establisiz the Court’s 2016 ruling on the Navy’s motion
to dismiss.Seeln re Navy Chaplaingy69 F. Supp. 3d at 256.
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Protestants, fowvere Catholic, and two were Special Worshlgd. at 45-46. Among the four
faith groups, then, the Navy’s policies hardly resulted in outsized representatiattiotics:®

The Navy also points to its own regulations, which represent the only written evidence of
its boardstaffing policies during the relevant time period. Far from directing ts@helooads (or
those responsible for convening them) to discriminate againslitaggical Protestants, those
regulations expressly prohibited discrimination on the basis of religbae SECNAVINST
1401.3 ¥(a) (“Exclusion from board membership by reason of gender, race, ethnic origin, or
religious affiliationis prohibited’); SECNAVINST 1401.3, Encl. 1 (L)(c)(1)(e) (stating that
members of chaplain selectibnards‘shall be nominated without regard to religious affiliation”).
Moreover, a federal statute requires selection board members to swear anawthvidout
prejudice or partiality and having in view both the special fitness of officershe efficiency of
[the Navy]” 10 U.S.C. 8§ 613These sources all suggest that the Navy’s betaffing policies
were nordiscriminatory—at least on their faceSeeHarkness 858 F.3d at 447 (concluding that
other procedures employed by the Navy’s selection boards were not fagatiynéhatory under
Larson in part because of the Navy'’s facially neutegulations).

Plaintiffs offer nothing to rebut this evidence. Instead, they quibble with the dpelica
legal standard, arguing that the presence of one Catholic on each board triggessratmy
because itsuggest[s] a denominational preferentePls.’ Claim 2 MSJ at 17 (emphasis added)

(quotingCounty of Allegheny VACLU, 492 U.S. 573, 609 (1989) (quotihgrson 456 U.S. at

246),abrogated on other grounds Bgwn of Greece v. Galloway, 134 S. Ct. 1811 (2014)). But

8|n response, plaintiffs arguleat the Navy’s policies “singled out odenominatiorfor an advantage which
it gave to no other”: “a reserved seat on every selection board.” Pls.’ IM8J at 26 (emphasis added). Thus,
while the selection boards may have been balanced daitingroups they were not balanced amatgnominations
Seeid. at 19-20 (chart purporting to show that, between 1977 and 2002, twice as manpsdleatd members were
Roman Catholic as compared to any other denominatBuf) plaintiffs do not explain whthis is the relevant point
of comparison for purposes of their Establishment Clause-elaihich, after all, alleges discrimination against-fion
liturgical Protestants as a whole, not against any particulalitoogical Protestant denomination.
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this precise argument wagected by the Sixth Circuit iHarknesswhich concluded-elying in

part on the D.C. Circuit's 2013 decision in this eas$leat “strict scrutiny applies only when the
law facially prefers one religion over another.” 858 F.3d at 447 (collecting case®acidding
that this approach was “more consistent with both Supreme Coy$iattd Circuit] preceder).

And in any case, this Court is not free to depart from the legal standards previboslgtad by

the D.C. Circuit in this litigation. Larsonteaches that, when it is claimed that a denominational

preference exists, the initial inquiry is whether the law facially differeggtiamong religions In

re Navy Chaplaincy738 F.3d at 430 (emphasis added) (citing Hernandez v. Comm’r, 490 U.S.

680, ®5(1989)). At most, the presence of one Catholic on each selection board suggéses that
Navy's facially neutral boardtaffing policies may have resulted in disproportionate
representation among denominations. But it does not show the existenceaoialby
discriminatory policy and so does not trigger strict scrutiny uheeson?®

2. Plaintiffs Have Not Demonstrated that the Navy's Facially Neutral
Board-Staffing Policies Were Adopted for a Discriminatory Purpose.

Similarly, plaintiffs have failed twaise a genuine issue of material fact that the Navy’s
facially neutral boargtaffing policies were adopted for a discriminatory purpose. Although the
record reveals a policy of staffing selection boards with a “mix” of chaplaons different faith

group categorieseeRock Decl {1 5-8, plaintiffs have pointed to nothing in the record to suggest

19 plaintiffs’ reliance on stray language fra@ounty of Alleghenyappears to derive from a decision by this
Court in 2002, which quoted that same language and then stateid thafplaintiffs can demonstrate after discove
that some or all of the Navy's policiaad practices suggest a denominational preferésiciet scrutiny would apply.
Adair v. England 217 F. Supp. 2d 7, 14 (D.D.C. 2002). But as the Court clarified over a detesdealter noting
that plaintiffs had “misread]]” its prior statemenit meant that although policies thagxplicitly discriminate on the
basis of religion are subject to strict scrutiny, such scrutiny should rapgied to policies that doot explicitly
discriminate onte basis of religion unless ‘[P]laintiff[s] can demtrate after discovery that someatirof the Navys
policies and practices suggest a denominational preferéhde[te Navy Chaplaincy928 F. Supp. 2d at 35 (citation
omitted).
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that this policy was intended to benefit any denomination at the expense of gho®erthe
contrary, the Navy’'s evidence suggests that the policy wasdedeto “maximize” a selection
board’s ability to consider candidates from diverse backgrounds, as well as tb&ddispetential
appearance of bias or improprietyld. 16. Plaintiffs offer no direct evidence to contravene the
asserted secular objeas of the Navy’'s boardtaffing policies.

Instead, plaintiffs argue (in essence) that the sheer improbability thattaineaSatholic
would appear on nearly every chaplain selection board duringyad&4period demonstrates that
the Navy’s placemerdf Catholics on the boards was intention8ke, e.g.PIs.” Claim 2 MSJ at
7-9. But the relevant question fbemoris purpose prong is not whether the challenged policy
was intentional or unintentional; rather, the question here is whether its @uvpssspecifically

to prefer one religion over anothe8eelLarson 456 U.S. at 254 (invalidating a Minnesota statute

whose legislative history demonstrated[fhat [it] was drafted with the explicit intention of
including particular religious denominations and excluding others,” including, for egampl
evidence that legislators “delet[ed] . . . clause[sfor. the solepurposeof exempting the [Roman

Catholic] Archdiocese from the . . . ActWallace v. Jaffree472 U.S. 38, 60 (1985) (invalidating

an Alabama school prayer statute where “[t]he legislature enacted [the |la@r]the $ole purpose
of expressing thet8te’s endorsement of prayer activities”). Because plaintiffs have offered no
direct evidence of any such purpose here, their Establishment Clause dsiat fag purpose

prong of theLemontest.

20Nor have plaintiffs persuasively addressed the Navy’s asserted seculaepoirfee faith group categories
themselves. As the Navy explains, “Chaplains in each category were deemed yeapatle of meeting the
religious needs of personnel encompassed by those catégoNasy’'s Claim 2 Opp'n at 24seeid. at 24-25
(explaining that whereas a ntiturgical Protestant chaplain could perform religious services fosangice member
in that faith group category, the Navy had determined that “Romdmlicapersonnel have distinct needs, some of
which can be mt only by RomaiCatholic Chaplains” (citindgRock Decl. 1 13).
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3. Plaintiffs Have Not Demonstrated that the Navy’s Facidly Neutral
Board-Staffing Policies Had a Sufficient Discriminatory Impact.

Plaintiffs fare no better dtemoris effects prong. Here, plaintiffs argue that the Navy’'s
boardstaffing policies §ave[Catholic]chaplains a reserved seat for every promotion board which
resulted in higher promotion rates {@atholics]than other denominatieti Pls.’ Claim 2 MSJ
at 34;seeCompl. § 57(e) (alleging that the Navy’s boatdffing policies “ed to a higfer]
selection rate for Catholics not based on performancgherlegitimate selection criterin For
this proposition, plaintiffs rely chiefly on a thighrty study showing at most a 14.5% differential
in the promotion rates of Catholic chaplains as compared tditnogical Protestant chaplains.
SeeEx. 17 to PIs.” Claim 2 MSJ (“Faith Group Promotions”) [ECF No.-28§. Plaintiffs also
rely on the expert declaration of Dr. Harald Leuba, a statistician, who conthiatiédse differential
in promotion rates is statistically significarieeApr. 6, 2017Decl. of Harald Leuba [ECF No.
276-46] at 17;Harkness 858 F.3d at 449 (explaining that a finding of statistical significance
“means only that the disparity in promotioecisions was not ‘due to chance™ (citing In re Navy
Chaplaincy, 738 F.3d at 481

But & the D.C. Circuit explaineéarlierin thislitigation, to make out a disparaimpact
claim usingstatistics a plaintiff must demonstrate a “starftisparity in outcomes between the

classes at issueln re Navy Chaplaingy738 F.3d at 429, 43 The D.C. Circuit previously

concludedthat plaintiffs were unlikely to succeed on the merits of their dispanapact claim
because their evidence ‘@ 10% advantage in promotion rates” did not “remotely approach the
stark charactérnecessary to makthis showingld. at 429. The same is true here. Plaintiffs point
to a differential in promotion rates between Catholic andliorgical Protestant chaplains that
varies, based on the rank in question, between 2.5% (a 79.5% promotion rate-licurgaral

Protestant chaplains at the lieutenant commander rank versus an 82% promotion edhefmsy
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and 14.5% (&69.2%promotion rate for notliturgical Protestants at the commander rank versus
an 83.7% promotion rate for Catholic§eePls.’ Clam 2 MSJ at 2821 (citing a study conducted

by the Center for Naval Analysis (“CNA”) in 199&ee alsd-aith Group Promotionslf a 10%
disparity does not “remotely approach” the showing necessary to prevaitlispaaateampact
claim, then surely a 14% disparity is likewise insufficientCf. Gomillion, 364 U.S. at 341Yick

Wo, 118 U.Sat359. Moreover, even if it were sufficient, plaintiffs have offered no evidence that

the alleged on®RomanCatholic policycausedhe disparity.Seeln re Navy Chalaincy, 738 F.3d

at 429(observing that statistically significant disparities in chaplain promotion na¢mtentially
influenced by multiple causes).

Hence, plaintiffs have failed to establish that strict scrutiny applies undeparate
impact treory (or any other theory). And because plaintiffs have likewise failed toiskttizt
the Navy's boargtaffing policies lack a rational basis, they have failed to make out their
constitutional challenge to the Navy’s alleged policy of placing one Catholptathan every
chaplain selection board. The Navy is therefore entitled to summary jutiganthat claim.

D. SelectionBoard Procedures

Next, plaintiffs challenge a set of procedures used by the selection boardsithemse
arguing that those procedures unconstitutionally disadvantagiéurgical Protestant chaplains.
SeePIs.” Claim 3 MSJ at42. Specifically, plaintiffs challenge the following: (1) the boards’ use
of secret ballots; (2) the Chief of Chaplains’ role as president of the saldmbards and
involvement in choosing each board’s members; (3) the practieeetyra single board member
first reviews a candidate’s file and only then briefs the full board on the cagydipthe practice
of allowing board members to discuss a candidate’s file before voting; and (5) prpdbce

whereby each candidate’s a@enination was disclosed to the selection bo&deid.

29



The D.C. Circuit previously rejected plaintiffs’ motion for a preliminarymgjion against
the first and second of these practices: secret voting and the Chief of Chaplaiimstmivening

theselection board$' Seeln re Navy Chaplaingy738 F.3d at 427. The court concludiealt: (1)

the policies were facially neutraeeid. at 428-29 (explaining that “even if one of the chaplains
always serves as board president (as the chaplains allegbdard president .must be a person
chosen for the board without regard to religious affiliation” and that “theipeaat secret voting
is neutral on its face”); (2)the chaplains have presented no evidence of discriminateiryt iim
the policies’ enactment,”id. at 429; and (3) plaintiffs’ statistical evidence was insufficiently
“stark” to raise an inference of discriminatory integgeid. (rejecting evidence ofd 10%
advantage in promotion rates for officers of the same denomination as the Chief @firi)apl
Plaintiffs’ statistics were further undermined by the fact that they had “nwad#eampt to control
for potential confounding factors, such as promotion ratings, education, or time in.seldice
Little has changed since the D.Circuit's decision in 2013. As plaintiffs’ counsel
conceded at the motions hearing, neither the two policies at issue then nor trethitieaal
policies challenged nowbriefing, discussion, and the nediscontinued practice of disclosing
chaplain denminations—facially discriminates against any specific denomination, and plaintiffs
point to no evidence that they were adopted for a discriminatory purpose. Moreueersa
new report from Dr. Leuba and two largely inapposite studesRIs.” Claim3 MSJ at 2833,
plaintiffs present no new statistical evidence concerning the challenbgdgeand certainly no

evidence demonstrating a “stark” disparity in promotion rates on paGaithillion or Yick Wo.

21 According to the Navy, although “[tjhe D.C. Circuit’s opinion did not ecifili address the briefing of
officers’ records,” that practice was “challenged as part and parcel of fdaiamtgument,” so “the constitutionality
of that procedure. .was squarely before the court.” Navy's Clai®@@p’nat 12 n.4.
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Plaintiffs contend thaDr. Leubas new reort accourt, at leastfor the “confounding
factors” identified by the D.C. Circui its review of his prior analysisSeePIs.” Claim 3 MSJ at
28-31. But Dr. Leuba’s new repestentitled “Promotions in the 8. Navy Chaplain Corps Are
Not Now, Nor Hae They Ever Been, Merit Based, Nor Have They Ever Been Denominationally
Neutral[,] Let me Explain Why*=fails to meaningfully responis the D.C. Circuit’s concern that
the statistical disparities identified by plaintiffs could have resulted from tabters. See, e.g.
Feb. 22, 201®ecl. of Harald Leda [ECF No. 31240] { 75 (concluding thatHere is no basis
for observing or testing the value or benefit of an additional amount of educaihnf);94
(acknowledging that Dr. Leuba had not controlled for promotion ratingsy. are the two new
studies cited by plaintiffs of any more than tangential relevance, since neitpertp to examine
the chaplaincy during the time period at issue in this litigat®eePls.” Claim 3 MSJ at 3132
(discussing a study analyzimgethodists in the chaplaincy between 1975 and 188Va 1992
PhD dissertatiomnalyzingthe relationkip between faith group categorigsd promotion ratgs
And in any case, none of this new evidence even attempts to ta@uplaintiffs’ statistical
evidence demonstrates a sufficiently stark disparity to support theirtotiosgl claims.

Instead of attempting to show a disparity of the required magnitude, fiéaurtje this
Court to disregard the D.C. Circuit’'s prior decision in this litigation and to amghgad the

standards articulated Palmer v. Shultz, 815 F.2d 84 (D.C. Cir. 1987), a Title VII case involving

a disparity in selection rates between male and female job applicaatsl. at 87, 9192
(suggeshg that a 5% probability of randomness” in disparate outcomesld raise an inference
of intentional discrimination under Title Il But the D.C. Circuit has previously rejected
plaintiffs’ attempts to rely on Title VII casdavolving “statistically significant” disparities,

doubting not only that plaintiffs’ “statistical evidence properly controlled donfounding
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variables’ but also that “a court could properly impute a belief in denominational favoritism to
the reasonable observer simply on tlsib of statistics that might satisfy a plaingffitle VII

burden” Inre Navy Chaplaingy738 F.3d at 431. Thus, even if the 14.5% promotion rate disparity

identified by plaintiffs were statistically significant, that fact alone wouldbefficientto support
plaintiffs’ constitutional claims. Seeid. (“[W]hen reasonable observers find that the term
[‘statistically significant’Jmeans only that theis little likelihood that the ‘discrepancig due to
chance, they are most unlikely to believe that the policies convey a message roilngove

endorsemen); see alsdBurgis v. New York City Dep’t of Sanitation, 798 F.3d 63, 69 (2d Cir.

2015) (“[T]o show discriminatory intent in a[n} .Equal Protection case based on statistics alone,
thestatistics must not only be statistically significant in the mathematical sense,ybunListealso
be of a level that makes other plausible-dastriminatory explanations very unlikely.”).

Plaintiffs’ specific argument that they have brought a “religidisparate impact” clais
one that requires no proof of discriminatory inteid similarly misguided. SeePIs.” Claim 3
Reply at 1820. Plaintiffs are correct that under Title VII, a plaintiff may make quirmaa facie
case of discrimination by preserg “statistical evidence. .that ‘observed, nonrandom
disparities’in hiring, firing, or other gnificant employment decisions ‘were caused by a “facially

neutral” selection criterio” Davis v. District of Columbia246 F. Supp. 3d 367, 393 (D.D.C.

2017) (quotind?almer 815 F.2d at 114 They are also correct that under thiscatled “disparate
impact” theory of discrimination, “[p]roof of discriminatory motive.is not required.”ld. at 392

(quotingAnderson v. Zubieta, 18B.3d 329, 338 (D.C. Cir. 1999)). But the Supreme Court has

repeatedly made clear that this theory of discrimination is not available tiiedequal Protection

Clause,see City of Cuyahoga Falls v. Buckeyemty. Hope Found., 538 U.S. 188, 194 (2003)

(“[P]roof of racially discriminatory intent or purpose is required’ to show a violatifdhe Equal
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Protection Clause (quotingArlington Heights 429 U.S. at 265)); Washington v. Davis, 426 U.S.

229, 247 (1976) Pisproportionate impact is not irrelevant, but it is notghke touchstone of an
invidious . . discrimination forbidden by the Constitution.”), and plaintiffs offer no reason to
reach a different conclusion as to the Establishment Clause. Their atteneptitkage their
constitutional claims under a “disparate impact” theory is therefore unavailing.

In sum, plaintiffs’ challenges to the selectiooard policies at issue here fail for essentially
the same reason that plaintiffs previously failed to secure a prelimimanciion against those
policies: plainiffs have failed to demonstrate that the challenged policies either were facially
discriminatory, were adopted with discriminatory intent, or had a stark enoughatispapact
on nonliturgical Protestant chaplains that discriminatory intent could legred. _Seén re Navy
Chaplaincy 738 F.3d at 4281. Under the standards previously articulated by the D.C. Circuit,
therefore, the Navy is entitled to summary judgment on these claims.

Perhaps recognizing this to be the case, plaintiffs attempt to reframe timeg iclaarious
ways. For example, they argue that the Chief of Chaplain’s role in choosaugiselboard
members impermissibly “delegate[s].discretionary civic authority to the Chief and other
denominational representatives.” Pls.” Claim 3 MSJ at88;id.at 3742 (first citingLarkin v.

Grendel’s Den, Inc., 459 U.S.116 (1982); and then citing Board of Edusatémmet 512 U.S.

687 (1994)). But this Court andhie D.C. Circuit have repeatedly rejected this argumgetln

re Navy Chaplaincy697 F.3d at 1179 (explaining that unlikeLizrkin, where “a Massachusetts

statute graréd] religious institutions an effective veto power oapplications for liquor lienses”
without requiring any “reasons, findings, or reasoned conclusions,” here “Congresseand t
Secretary of the Navy have articulated secular, neutral standards toejeali®s board members

in evalbating candidates for promotion”Adair, 417 F. Sup. 2d at 6 (rejecting plaintiffs’
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“assumption” that “the usual rule for a chaplain sitting on a promotion board will betordisate
against promotion candidates on the basis of religious denomination” (citationddnAigair,
183 F. Supp. 2d at 662 (distinguishing_arkin on the ground thathaplainson selection boards
act “first and foremost [as] Naval officers . . . evaluating a fellowceffs fithess for promotion,”

not “private clergy exercising unchecked discretiorgee alsaHarkness 858 F.3d at 449-50

(rejectingthe sameargument on summary judgment). Plaintiffs provide no reason to reach a
different conclusion this time around.

Similarly unpersuasive is plaintiffs’ argument that the challenged proegdur
impermissibly‘vest|[] . . .unbridled discretion in a government officfalSeePls.” Claim 3 MSJ

at 21-26 (Quoting Forsyth Cty. v. Nationalist Movement, 505 U.S. 123,-B®(1992). Even

assuming that this theory applies in the Establishment Clause eeiftergyth @unty, on which

plaintiffs chiefly rely, was a freepeech caseplaintiffs have simply not raised a genuiiaetual
issue that the procedures vastone with theéype of unchecked power at issue in plaintiffs’ cited

authorities. SeeForsyth County505 U.S. at 133 (striking down an ordinance that “left [it] to the

whim of” a county official to set the fee amount for a public assembly pesnére the official
was “not required to rely on any objective factors” or to “provide any exptariator his
“unreviewable” decision) Plaintiffs have not explained how an individual member of a seven
member selection boambuld exercise such authority, and they do not disputdtibatecisions

of the selection boards themselvage subject to multiple layers of administrative and judicial
review. Sel0 U.S.C. §28(g). Hence, faintiffs’ alternativelegal theoriesalso fail, andthe

Navyis entitled tasummary judgmentn plaintiffs’ challenges to its selectiaoard procedures.
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Il. PLAINTIFFS * CONSTITUTIONAL CHALLENGE TO 10U.S.C.8 613a

Plaintiffs also challenge the constitutionality of 10 U.S.C. 8§ 613a’s ban on the disclosure
of selection board proceeding§eePls.” Claim 1 MSJ at 1. That provision states thath¥t]
proceedings of a seleoti board convened under sectian 611 . . .of this title may not be
disclosed to any person not a member of the board,” 10 U.S.C. § 613a(a), and specificdigprovi

that the tliscussions and deliberations” of suchaard“are immune from legal process,” “may
notbe admitted as evidence,” and “may not be used for any purpose in any action, suit,ar judici
or administrative proceeding without the consent of the Secretary of the milépaytishent
concerned,’id. 8§ 613a(b). Plaintiffs allege that § 613a is urstidational as applied to them,
because it deprives them of evidence needed to prevail on their constitutional elsaltettue
various selectioboard procedures described aboBeePls.” Claim 1 MSJ at 2.

But plaintiffs have already unsuccessfully challenged 8§ 6&&awell as its statutory
predecessor, 818(f)—several times. They brought their first challenge after the D.C. Circuit held
in 2004 that 8 618(f) prohibited the disclosure of seledboard proceedings in litigatiorBeeln
re England375 F.3d at 1181. In 2006, this Court rejected plaintiffs’ argument that 8 66&(§) “
judicial review of constitutional claims arising out of promotlmrard proceedings,” explaining
that the statuterfierely restricts the evidence available to the gfésrin support of their claim$
Adair, 451 F. Supp. 2d at 2457. And in any case, because plaintiffs “challenge the avy’
policies, not simply the alleged impermissible intentions and actions of individuatl boa
members,’id. at 219, the evidence barred by § 618(f) was not strictly necessary to proving their
claims,seeid. at 218 (noting that §18(f) “does not preclude testimony.concerning directives,

orders, or policies (written or unwritten) communicated to board beesnthat may have been

intended to infuse a denominational preference into the promotion selection proceésally, F
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the Court concluded that even if § 618(f) did bar plaintiffs from accessingnafimn necessary
to proving their claims, plaintiffsdd failed to establish the existence afconstitutional right of
access to evidence essential to establishing constitutional claims, even whewideace is
privileged by statuté. Id. at 220. Thus, giventhe absence of any precedent recognizingla
to statutorily privileged information in a civil case involving constitutional clathes thinness of
the plaintiffs’legal theory, and the broad deference constitutionally afforded Congreggilate
the Navy,” the Court i\dair rejected plainffs’ challenge to § 618(f)ld. at 222.

Plaintiffs again challenged the constitutionality of the statutory privilege fectsm
board proceedings after Congress repealed § 618(f) and enacted § $8#n re Navy
Chaplaincy 512 F. Supp. 2d 58, 6[D.D.C. 2007)(reversing the Court’s earlier ruling that
plaintiffs could discover selective early retirement board proceedings usd&(f and rejecting
plaintiffs’ argument that “to deny them discovery tifdse]proceedings would effectively deny
themjudicial review of their causes of action by denying them the evidence necesgadi¢ate
them”). The Court reiterated its earlier conclusion that “information may be eliiypursuant
to a statutory privilede even if relevant to the lawsuit are$sential to the establishment of

plaintiff's claim,” whether statutory or constitutionalld. (quoting_Baldrige v. Shapiro, 455 U.S.

345, 351, 360 (1982)). It then warnetWHatever wisdom mabe associated with the adage ‘the
third time’s the charm the plaintiffs are advised to accept this second ruling as conclusive and

refrain from testing their luck a third time before this céuttl. at 6222

22 Judge Urbina addressed the constitutionality 61.8a again in 2012, when he denied without prejudice
the Navy's2008motion b dismiss thaffirmative constitutionalchallengeto the statute that plaintiffs had raised in
Gibson Seeln re Navy Chaplaingy850 F. Supp. 2d at 115. Without citing his 2007 opinioAdair (which had
approved the application of@@3a to selectivearly retirement board proceedings), Judge Urbina noted that while
“[a]t first blush, the cours prior reasoning concerning the constitutionality of § 618(f) would appedsd apply in
determining the constitutionality of § 613durther briefing onthe differences between the two statutes might
persuade him otherwiséd. Plaintiffsdo not address any such differences here, however.
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Plaintiffs have not heeded that admonition, offering no new authority to buttressittaeir t
attempt taassert a constitutional right to evidence in support of their constitutional clRiatiser,
they argue chiefly that the reasoning underlying Judge Urbina’s 2006 andi@6iBibns was
undercut in 2013, when this Couraind, later, the D.C. Circuitheld hat discriminatory intent
was a necessary element of their constitutional claBegPIs.” Claim 1 MSJ at 2, 345 (arguing
that ‘the current law of the case requires Plainfif®$ demonstrate intent to discriminate on the

pat of the chaplain board members”); see dtsce Navy Chaplaincy738 F.3d at 4281, aff'g

928 F. Supp. 2d 26 (D.D.C. 2013).

But the reasoning of those prior decisions remains valid. hem@ one thingthe law
concerning the role of intent in equal protection and Establishment Ctinadlenge was
establishedy Supreme Court precedent well before the early 2@@0slaintiffs’ suggestion that
the 2013 decisions of this Court and the D.C. Circuit somehow upseprthailing legal

framework undesfing Judge Urbina’garlierdecisions isimply unfounded.See e.q, In re Navy

Chaplaincy 738 F.3d at 42B0 (citing, among other authoritidsarson Lemon andArlington

Heights—all Supreme Court cases from the 1970s and 1988s)l even if those aésions had
altered the applicable legal framework, that fact still would not underminedkers that Judge
Urbina actually gave for his decision: that the proceedings of individual selectiodsmva of
limited relevance to plaintiffstonstitutional claimssee Adair, 451 F. Supp. 2d at 2379, and
thatin any caselaintiffs have “advanced no coherent theory supporting” an unqualified right of
access to information needed to preueh claimsseeid. at 220. Because plaintiffs havdlsot
meaningfully addressed these potishich Judge Urbina first articulated over a decade-ago
the Navy is entitled to summary judgment @aintiffs’ challenge to the constitutionality of 8§

613a.
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1. PLAINTIFFS ' REQUESTS FORADDITIONAL DISCOVERY

Finally, plaintiffs have filed several motions for additional discovery. These include
plaintiffs’ March 2017motion to lift the discovery stageePIls.’ Discovery Mot., their September
2017 motion under Federal Rule of Civil Procedure 56(d) to stay summamgud briefing until
the discovery stay was lifteseePls.[] Rule 56(d) Mot., and their July 2018 motion seeking leave
to file additional declarationseePls.” Mot. to File Decls. For the reasons that follow, plaintiffs’
discovery motions will be denied.

A. Plaintiffs’ March and September 2017 Rule 56(d) Motions

The March 2017 motion to lift the discovery stay seeks discovery of various nsaterial
support of the challenges to the Navy’s seleetioard policieg?® In support of the challenge to
the Navy’'s alleged ondRomanCatholic policy, plaintiffs seek the following documents: (1)
unredacted copies of two reports prepared by the inspectors general of thenBejpaf Defense
and the Navy concerning allegations of religious discrimination by chamkgoti®n boards in
1997 and 1998 (the “IG reports¥eePls.” Discovery Mot. at 2827; (2) documents related to the
Navy's alleged decision to stop staffing chaplain selection boards with two rRGauholic
chaplains beginning in 1986 and its decision to staff selection boards with two chaptafivea
non-chaplain officers beginning in 2008eeid. at 27#28; (3) documents mentioning the phrase
“denominational balancingjd. at 28-29; (4) communications between the Chief of Chaplains
and his staff regarding the chief’'s nominations to chaplain selection bsaeit$,at 29-30; and

(5) data from various sources regarding the denominational composition of selectida boar

2 Because briefing on the parties’ cramstions for summary judgment is now complete, the Court will treat
plaintiffs’ motion to lift the discovery stay as a motion for additional discouader Rule 56(d) SeeMar. 1, 2018
Order at 2 (“[llnstead of reopening discovery on the eve of scheduled syrjudgment briefing, the Court will
consider plaintiffs’ specific deovery requests in the context of their motion for additional discaveder Federal
Rule of Civil Procedure 56(d) and in light of the summary judgrheefing on their claims.”).
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throughout the 1970s, 1980s, and 19%@®id. at 36-312* In support of theichallenge to the
procedures employed by the selection boards themselves, plaintiffs seelk) (@fmer things) the
results of promotion board proceedings from 2005 to 2016 (including “identification of those
seeking promotion as well as those selected”), “Alpha rosters” from 2013 to 2017, apie4c]

of complaints about [chaplain] board misconduct and all investigations of [such] mischoduct
1993 to the present.” Pls.’ Discovery Mot. at 34236.

Plaintiffs’ primary argument in support of their discovery requestsaisttie Court never
formally established a cutoff for discover8eeid. at 1+15. The Navyrespondghat the parties
agreed to a ninmonth discovery period in 2002 (although this period was admittedly stayed
several times and was never formally closed), and that since then plaianésiad ample time
to obtain the discovery they needSee Navy's Discovery Opp'n at ; Fed. R. Civ. P.
26(b)(2)(C)(ii) (providing that a court “must” limit discovery where “hearty seeking discovery
has had ample opportunity to obtain the information by discovery in the actiodre, 2017
WL 1750248, at *Ha partyseeking to stay summary judgment pending discovery of additional

facts™ . .. must explain’ whyfit] could not produce those facts in opposition to the summary
judgment motioh (quoting Converting 684 F.3dat 99-100)) Moreover, the Navy argues, most
of the discovery that plaintiffs now seek is either irrelevant, privilegedyplicative, and hence
cannot support reopening discovery now.

As a brief review of the history of discovery in this litigation demonstrabesNavy is

correct that plainti have had ample time to conduct discovery. DiscoveBF@GC andAdair

began in 2002, after the Court resolved the parties’ first round of dispositive mdieasug.

24 Plaintiffs also seek certain admissions, depositions of certain sésésterviewed in the investigations
by theinspectors general, and permission to examine certain Chaplainr€ogpds. Pls.’ Discovery Mot. at-333.

25 Plaintiffs also aver that the discovery sought in connection WwithNavy's boaretaffing policies is
relevant to their challenge to the other seleeboard policies.SeePlIs.” Discovery Mot. at 3233.
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27, 2002 OrderCEGC ECF No. 119; Aug. 27, 2002 Ordédair, ECF No. 72. At the @urt’s
direction, the parties submitted a joint discovery plan that outlined amonéh discovery period,
which would begin in November 2002 and conclude in August 2@ Status Report at 2,
CFGG ECF No. 128 Despite this agreedpon discovery cafff—which apparently was never
enforced—discovery continued during the dispute over plaintiffs’ motion to compel deposition
testimony of selection board members and their subsequent constitutional chall&6dé. $.C.

8§ 618(f). See Status Report at-3, CFGC ECF No. 182 (noting that by February 2005, both
parties had deposed several additional witnesSesus ReporCFGC ECF No. 178 (noting that
between November 2002 and January 2004, plaintiffs had served their first round of document
requests andeposed six withesses). The Court stayed discovery “informally” in July 2009, and
in mid-2012 Judge Kessler continued the stay based on the Navy’s representationtivad e

to file a dispositive motion.See Pls.” Discovery Mot. at 5. In January 2018, this Court again
continued the discovery stay, advising the parties that it would consider pdairgdtiests for
additional discovery once the parties’ summary judgment motions were fullydorigéelJan. 11,

2018 Order.

In short, discovery in this casewhich the parties initially agreed would take only nine
months—was open for a period of several years between 2002 and 2009. Plaintiffs arieticatre
discovery was “conducted on and off” during this period, Pls.” Reply Mem. of P. & Aipgp. ®f
Pls.” Mot. to Lift the Discovery Stay [ECF No. 268] at 6, and that significant otleeepdings
took place during that time. They are also correct that they were never foportatly notice that

the 2009 discovery stay woullater become permanengeeln re Navy Chaplaingy287 F.R.D.

100, 102 (D.D.C. 2012) (“Parties must remember that discovery has been stayed only, and no cut

26 Although this document is not accessibleGFGCs electronic docket, the Navy has provided it heSee
Ex. A to Navy’s Discovery Opp'n
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off date for its completion has been set. If and when discovery is reopenedff®haitithave
their full opportunity to proceed . .”).. But neither the flurry of collateral proceedirgmost of
which, it bears mentioning, were initiated by plaintiffsor the lack of a formal warning that
discovery would not remain open indefinitely excusesngfés’ failure to obtain earlier the
discovery that they now seek. Indeed, according to the Navy, plainéfts able to take-and
did in fact take—a substantishmount ofdiscoverybetween 2002 and 2069 Their failure to take
additional discovery thes ultimately their responsibilitySeeKakeh 537 F. Supp. 2d at 71 (Rule
56(d) “is not properly invoked to relieve counsel’s lack of diliger(céation omitted).

In their September 2017 Rule 56(d) motion, [RI&kule 56(d) Mot. at 2, plaintiffs adnce
the additional argument that the D.C. Circuit’s 2013 ruling that their claims edgpioof of
“intent and specific harm™as well as its more specific holding that their statistical evidence “had

not covered certain factors such as ‘education’ @noimotion factors™—justify their failure to

seek certain evidence earlier om re Navy Chaplaincy, 738 F.3d at 423. This argument is

unpersuasive. As already noted, in holding that plaintiffs’ claims could be proverawstioging
of disparate imact, the D.C. Circuit relied on established Supreme Court case law fromyas ea

as 1886.Seeln re Navy Chaplaingy738 F.3d at 4281 (citing Arlington Heights Gomillion,

andYick Wo). Any reasonable counsel would have been aware that statistidahesiwas at

27 As the Navy explains,

Plaintiffs have served-and received objections and responsestteenty-five interrogatories, 136
requests for production of documents (to which the Navy responded by producing rmppebyxi
9,000 pages of documents), and nir@tgrequests for admission. In addition, Plaintiffs have taken
seventeen depositions @-GCandAdair, as well as several more depositions in the related matter
of Larsen v. United States Navyncluding the depositions of three former Navy Chiefs of
Chaplans. Plaintiffs’ designated expert, Dr. Harald Leuba, has submitted affifezesh reports
consisting of at least 1,300 pages of argument and analysis iniglaisdit between 2000 and 2011,
and the Navy's expert has submitted nine expert reportsatardtions in this or related actions.

SeeNavy's Discovery Opp’n at-9.0.
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least one method of pursuing the equal protection and Establishment Clause claimentier
counsel’s failure to thoroughly pursue this evidence when discovery was open maelttaile
ago does not provide a reason to reopen discovery now.

The Navy is also correct that many of the materials plaintiffs now seek either ar
undiscoverable or appear to be of limited probative valMmore 2017 WL 1750248, at *5
(explaining that materials sought on a Rule 56(d) motion must be “Ottoverable” and
“necessary to the litigatidr(citation omitted). For example, plaintiffs seek unredacted copies of
the IG reports, which contain information that is not subject to discovery putsuaftU.S.C.

§ 613a—a statutory privilege that thGourt has already upheld as applied here. Other materials
including records of the membership and denominational compositicselettion boards
convened before 1993, promotion board results from 2007 to 2016, and “Alpha rosters” from 2013
to 2017are oiy tangentially relevant to plaintiffs’ claims because they pertain to boards
convened either before 1993 (the applicable statistienitations cutoff, see In re Navy
Chaplaincy 69 F. Supp. 3d at 256) or after 2006 (when the last of these three cdedat@ases

was filed). Still other materials sought by plaintiffs are duplicative of discalezgdy obtained

and hence are likewise not necessary to the litigati#e®e e.q, Navy’'s Discovery Opp’'n at 19
(noting that plaintiffs request copies of commuations between the Chief of Chaplains and his
staff, but that plaintiffs have already deposed three former Chiefs of Chaplains

In sum, plaintiffs have failed to demonstrate that they are entitled to addlidiccovery
under Rule 56(d). Althougblaintiffs have butlindd] the particular factgthey] intend[] to

discovey” they have failed to explain “why [they] could not produce those facts in opposition to

the [Navy’'s] summary judgment motidearlier in the litigation.Moore, 2017 WL 1750248at

*5 (citation omitted). Moreover, plaintiffs have failed to show thrtny of those facts are
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“necessary to the litigation” a@vendiscoverable.ld. (citation omitted). PlaintiffsMarch and
September 201Mmotiors to lift the discovery stay will thefore be denied, and no further
discovery will be permitted.

B. Plaintiffs’ July 2018 Motion for Leave to Submit Additional Evidence

Although it is framed as a supplementtieir March 2017 discovery motigiplaintiffs’
July 2018 motiorseeks leave to present additiodatlarations and othewidence in support of
their challenges to the Navy’s selectiboard policies SeePls.” Mot. to File Decls. at 1Plaintiffs
appear to claim thahis previouslyuncitedevidence provides ground®thto deny the Navy’'s
summary judgment motiorand to reopen discoveryeeid. at 1-2. | fact it does neither.

First, the motion cites a declaration by Commander David Gitsgaiaintiff, which
recounts his “unsolicited recollection of importanents just prior to Plaintiff§ filing [of] their”
final summary judgment briefyhich “[c]ounsel did not have time to addré'sdd. at 2. Gibson
declares that he heasthtemerd: (1) by one selection board member that his board had “ma[de]
room fora Roman Catholic [candidate] when [it] discovered no Catholic had been sél&ied,
by another board member that he routinely used the practice of “zeroirgtbat’is, a practice
whereby one selection board member rates a candidate so low that thiatearsd virtually
guaranteed not to be selectetb “advance [his] agenda,” and (3) byNavy captain that
promotion boards “make selections based on . . . denominational consideratioas.2.

The first and third statements have apparent conneicin to any of the challenged
selectionboard policies, so they are irrelevant. And although the second statement relaes to t
policy of keeping selectichoard votes secretplaintiffs allege that “zeroing out” is feasible as a
tool for religious discrinmation only becausthe alleged discriminator is not required to disclose

his or her “zero” vote to the entire boasgePls.” Claim 3 MSJ at 24 & n-4-nothing about the
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statement itself suggests that the speaker’s allegedly invidious “agesdadbne of religious
discrimination. Nor do the assortment of additional declarati@ml testimony cited by
plaintiffs—most of which was filed in other casepermit that inference. Seeid. at 3-4
(discussing statements about “agendas” made by persons other than the seakerto in
Commander Gibson’s declaration). Commander Gibson’s declaration thereforeotipesvide
a reason taenythe Navys summary judgment motioor to reopen discovery here.

The remainder of the evidence cited in plaintiffs’ motion is equally unpersuasiotre. F
example the motion asks the Court to consider evidence that purportedly showsiee” within
the Navy of discouragingervicemembers dm reporting misconduct by their superiers
evidence that includesamong other things, statements madecounsel during a medical
appointmentwith his personal doctor, an Army physician who never resporidecbunsées
requestor aformal declaration. Seeid. at 4-6. The motion als@sks the Court to consider the
fact thatRear Admiral Brent Scott, who will be the first member of a centainditurgical
Protestant denomination to assume the position of Chief of Chaplains, will also bettdnitf
of Chaplains not to be promoted to tfwe-starrank of Rear Admiral (upper half)ld. at 6-7.
This evidence is even further afield frone thelectiorboard policieshat plaintiffs challengbere

In sum,plaintiffs’ July 2018discovery motiorrelies on evidencerhose relevance to this
case is tangential at best ahdt, for the most part, could have been presemtachearlierin the
litigation. Thereforethe motiorpresents no reasémdeny the Navy’s summary judgment motion
or to reopen discovery, and it will be denied.

CONCLUSION

For the foregoing reasons, plaintiffs’ motions for summary judgment as toClai?p and

3 will be denied, and the Navy’'s corresponding ciossions for summary judgment will be
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granted. Plaintiffs’ March 2017, September 2017, and July 2018 discovery motions will also be

denied. A separate order has been issued on this date.

s/

JOHN D. BATES
United States District Judge

Dated: August 30, 2018
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