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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

J. BLAIR HAYES
Plaintiff,
V. Case No. 1:08v-0150RCL

KATHLEEN SEBELIUS Secretary,

U.S. Department of
Health and Human Services

N~ ~ T O~ e —

Defendant.

)

Memorandum Opinion

This matter comes before the Court on defendant’s Motion for Summary
Judgment. Mot. Summ. J., May 24, 2010, ECF No. 48. Haangllly considered
defendant’s Motion, plaintiff's Opposition, defendant’s Reply, the entire recordsin thi
case, and the applicable law, the Court will grant defendildteon in part and deny it
in part. A review of the background of the case, the govgiaiv, the parties’
arguments, and the Court’s reasoning in resolving those arguments follows.

I. Background
A. Introduction

J. Blair Hayes bringthis lawsuit against th8ecretary of the Department of

Health and Human ServicésSuing under Title VII of the 1964 Civil Rights A¢dayes

alleges that HHS discriminated against him because of his race and retaliatstfagai

! Hayesoriginally named Michael O. Leavitt in hidficial capacity as Secretary of HHS defendant in
this caseComplaint 1, January 25, 2008, ECF No. 1. When Kathleen Sebelius took Semresry of
HHS, she simultaneouslebame the defendaried. R. Civ. P. 25(d).
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for bringing a discriminatioglaim. He contends that HHS (1) denied him a Deputy
Director position on an acting basi&) denied him thesame Deputy Directquosition on
a permanent basis; (R)wered his performance appraisals for 2006; (4) lowered his
performance appraisals for 2007; (5) placed him on a Performance Improvearemt Pl
2008; (6) unfairly monitored his job performance; {@jairly criticized his job
performance; and (8) made him perform job duties outside his position desc¢iition
out of illegal discriminatory and retaliatory animus. He also contends thiteata
animus was a “motivating factor” in HHS’s decisieandeny him the Permanent Deputy
Director position. He argues that even if that illicit motive was not the sole dobut-
cause of HHS’s decision, a reasonable jury couldfisiii HHS liable undefTitle VII.

HHS responds that many of Hayes’s allegations are not based on employment
actions severe enough to constitativerse employment actions (or materially adverse
employment actions in the retaliation context) for Title VII purposes. hdéudrgues
that its decisions regarding Hayes were based tineneliscriminatiomor retaliation but
were instead the result of Hayes’s lack of qualifications relative to JoebAyt-the
person ultimately selected as Acting and Permanent Deputy Dieatal Hayes'goor
job performance generally. Finally, HHS cendls that Hayes may not, as a matter of
law, raise a motivatingactor retaliation claim under Title VII.

B. The Agency’s Structure

HHS is the United States government’s principal agency for protecting and
promoting the health of Americang he Administratonfor Children and Families is the
component of HHS responsible for federal programs that promote the economic and

social weltbeing of children and families. ACF’s Office of Adnmsiriation helps it



administer thesprograms and consists of fouvidions the Office of Grants
Management, the Office of Financial Services, the Office of Managementreescand
the Office of Information Services.
C. Hayes’s Background

Hayes, arAfrican American, became ACHisst-everProcurement Advisor in
January 2003. &lyes Dep48, Aug. 28, 2009, ECF No. 48-3hdGS-15 Step 10 position
was created especially for hims part of the settlementah EEO case hided against
HHS in 20011d. at 49-56.Hayes’s primary responsibility was adviseACF staff on
acquisitionissuesld. at 56-58. Specifically, he wat® “[p]rovide[] expert advice and
counsel to ACF officials on procurement issues, develop[] guidance,dasdie][]
compliance with applicable regulations, rules and policies.” Mot. Summ. J. ExCFat E
p. 2. His duties also included “performing various tasks necessary to analyze, gvaluate
and improve ACF management practices or systems as they relate to acquisition
practices.1d.

D. The Acting Deputy Director Position

Until August of 2006, Hayes's firdévd supervisor was Robert Velasco, the
Deputy Directotin the Office of Administration. Hayes Dep. 60-61. His sedend}
supervisor was Curtis Coy, the Deputy Assistant Secretary for the Office o
Administration. Coy Dep. 5, 28, Apr. 15, 2009, ECF No. 48{ter learning that
Velasco was leaving the @f€é of Administration, Coy looketb fill the Deputy Director
position on a temporary bis.ld. 64-66. He sought his four DivisionirBctors input
and asked each of themhether thg had any interest itakingthe positionld. The

Division Directors at that time were Joel Anthony, Tony Hardy, Cheryl Jonds, a



Michael Curtisld. 53-54. Hardy and Jones are African American, and Anthony and
Curtis are white. Hayes Dep. 90.

Curtis and Jones expressed no interest in the position. Curtis Dep. 106—07, Apr.
23, 2009; Jones Dep. 93, Apr. 21, 2009. After considering it overnight, Hardy told Coy
that he “wasn’t really interested in it, but . . . that if asked, [he] would do the deputy
position.” Hardy Dep. 71, Apr. 27, 2009; Coy Dep. 76—77. Anthony told Coy that “he’d
be excited to take [the position].” Coy Dep. 75-77. Having gauged his four division
directors’ individual interests, Coy met with them about whom to put in thédpmoly
Dep. 74. Ultimately, he made Anthony thetidg Deputy Director Coy Dep. 80-81.

Hayes was on a threeeek vacation when this selection process took placg,
Dep. 82-87Hayes Dep. 9293, 95-97, and returned to find that Coy had made Anthony
Acting Deputy Directomwhile he wasaway. Hayes Dep. 102. In nearly four years in the
office, Hayes never on@xpressed any interest in the Deputy Direptast. Hayes Dep.
93, 95-98. But upon learning of Coy’s decision, he let Coy know for the firsthamhée
would havebeen interesteih it. Id. at 102—-03. Although he would nlohve received any
extra compensation for filling the Actirigeputy Directormposition, he desired it because
he saw it as a “possible stepping stone to a SES [Senior Executive Servitehddi
at 101.

E. The PermanentDeputy Director Position

Coy began looking to fill the Deputy Director position permanently in December
2006. Statement Undisputed Facts Support Mot. Summ. J. 7, May 24, 2010, ECF No. 48-
2. Hewas under no obligation to send out a solicitation of interest and could have simply

made Anthony th®eputy Directounilaterally and without any extra proce€oy Dep.



122-24. Explaining that he “wanted to be fair to everyone” who might be interested in
the position, though, he solicited interest in theAawide. Statement Undisputed
Facts Support Mot. Summ. J. 7. In the end, ¢tdyes and Anthony applie@oy Dep.at
127; Ivery Dep. 84-86.

Hayes does not dispute that Anthony washhtterqualified candidate. Anthony
had worked in grants policy, management positions, and the President's Management
Agenda. Anthony Aff. at ECF pp. 5-6, November 5, 2007, ECF NdA55%taving
begun his federal career in 1974, Anthony had managed several of ACF’srglaiets-
offices as well as the developmenttsfGrants Administration Policy Manual in 1995.
Id. at ECF p. 5. He managed several “operations” officthe offices that award and
administer contracts and grantas well as “policy” officesld. This experience was of
particular importance to tHeeputyDirector position because ACF is a grant-making
agency with a $48 billion grants budget, and nearly every one of its significaauivei
involves grants and grants managemkht.

With nearly twentyfive years’ experience as a federal supervisor pmifgg the
entire array of supervisory responsibilities, Anthony had managed sevgedfifeancial
management organizations, including one with 60 employeest ECF pp. 5-6.
Anthony’s experience did not go unnoticed. He received the highest possible
performance rating-Outstanding—the past ten years in a rtavat ECF p6. In 2001,
he received the AE Distinguished Achievement Award, and in 2004, he received the
highest honor bestowed on managers at ACF—the ACF Honor Award for Exemplary

Leadershipld. Hayes, while rated Excellent several times, never received a single



Outstanding rating and garnered no simal&ards recognizing any significdetidership
qualities. Hayes Dep. 223.

Hayesdid not have any functional responsibilities within tHéc@ of
Administration’s four divisions. Coy Decl. { 4, May 10, 2010, ECF No. 55-11. He had
never been a grants officer, had never assigned or awarded a grant, had never been
responsible for administering a grant, had never received training in adminyst
grant, and he did not have any level of certification in the grants cerbhgatocess.
Hayes Dep. 141-43. He also had no responsibility for information technology or
management resourced. 12—48. Finally, Hayes did not supervise any employees from
2003-2006ld. at 60; Coy Decl. § 3. From 1997-2001, he had supervised a staff of 14
people, and in the 1980s he supervised a staff of &atement Undisputed Facts
Support Mot. Summ. J. 8. In fact, another reason Hayes was interested in tl@ positi
was that he saw it as a chance to be a supervisor again. Hayd9Dep.

Coy had a panel interview both candidates. Coy Dep. 127-28. The panel

consisted of Coy, Segundo Pereirdre-Director of Diversity Management and the
Acting Deputy Assistant Secreyafor Acquisition Policy at HHS-and Diane Dawson.
Dawson, an African American, is the Director of ACF’s Office of Regionar@jumas.
Id.; see alsdawson Dep. 13, 22-23, Apr. 21, 2009, ECF No. 48°Hdeira Dep. 1314,
26, Apr. 23, 2009, ECF No. 48-11; Hayes Dep. at 124-25. The panel interviewed the
candidates one after the other, asking them the same questions. Pereira Dep. 34, 42;
Dawson Dep. 33; Coy Dep. 133-34.

The panel interviewed Hayes first. Pereira Dep. 45; Dawson Depe3pite

having not mterviewed in fifteen years, Haydgl nothing to prepare for the interview



other than review his application. Hayes Dep. PZ&-He was “surprised” by the

guestions at the interview, which included “what would you do in your first thirty days on
the job,”id. at 128-29, and acknowledged that he had no “concrete” ideas about “what
[he] wanted to do aBeputy Director.”ld. 130-31. Halsoexpressed no substantive
thoughts on what challenges faced Ereputy Directoror what theDeputy Directols

priorities should beld. at 134-35. Anthony, on the other hand, appeared prepared for the
interview and provided much more comprehensive answers to the panel’s questions.
Pereira Dep. at 72; Dawson Dep. 51-53. His answers reflected the breadth of his
experience atlHS, including his extensive work on grants and acquisition matters.
Dawson Dep. 51-53.

After discussing the candidates, all three panel members concluded thambynt
was clearly the better candidate. Pereira Dep. 69/&3awson Dep. 56; Coy Dep.
135-36. Pereira testified that Haysshterview was “the model of how not to interview.”
Pereira Dep. 80. Coy found that “it was apparent . . . that Mr. Anthony had prepared for
the interview, [and that he] had answers that were cogent and thoughtful ardyds.
was not so much.” Coy Dep. 136. Dawson said that “Mr. Hayes’s responses were much
more narrow and sort of not clearly, in [her] opinion, understanding the scope and the
breadth of the functions that were in that office, compared to Anthony who seemed to
know a lot about—a lot of different areas.” Dawson Dep. 53. Based on the unanimous
recommendation of theanel membws, Coy selected Anthony to Beputy Director

Coy Dep. 135-36.



F. Performance Appraisals

Hayes received annual performance apprasgtsocurement dvisor. Hayes
Dep. 222-23. He received a rating ofcEllentfor 2003, 2004, and 200H. For each of
these reviews, Velasco rated his perfante. Statement Undisputed Facts Support Mot.
Summ. J. 11In September 2006, before he left @iéice of Administration, Velasco
gave Hayes a summary rating ofdéllent.Id. In December 2006, Anthony prepared his
“final rating,” andsaid, “The Summary Rating prepared by Robert Velasco on September
6, 2006 will be the final rating of record for Mr. Hayes. For the past couple of months,
my observation of his performance is consistent with the summary ratingnisating
of record is Excellent.ld. at 11+12. Coy did not change the rating Velasco and Anthony
gave Hayedd. at 12.Notably, Velaso gave summary ratings to all of the employees
under his supervision before he left the office. Anthony Dep. 158-59. Neither Anthony
nor Coy changed any of these ratings.

Hayes refused to sign his 2006 performance rating, something he had not done in
prior yearsld.; Hayes Dep184—-85. He wrote, “I refuse to sign the evaluation. | feel this
rating is not accurate and Mr. Anthony has intentionally rated me beloatthg
deserve.” Hayes De85. He beliged he should have received an Outstandatmg
because Coy citekis projects in a September 29, 2006 a&i thanking the Office of
Administration for their “contributins over the past yeaMot. Summ. J. Ex. 2t ECF
p. 8, May 24, 2010, ECF No. 48-17.

Coy and Anthony observed a steady decimHayess job performance in 2007.
Coy Aff. § 7 May 10, 2010, ECF No. 48-7; Anthony Aff. § 15, April 23, 2010, ECF No.

48-9. They rated his performance on four individual performance outcomes and one



administrative requirement. Statemémdisputed Facts Support Mot. Summ. J. 17. The
first individual performance outcome was based on Hayes’s proactively wookvagc
HHS'’s procurement consolidation effort§mmunicating information to Office of
Administration staff on procurement policies and procedures, and analyzing new or
proposed procurement legislation, regulations, and testimony to determimejiaect

on ACF.ld. They rated Hayes Minimallyugcessful on this requirement because his
efforts regarding procurement consolidation were neither proactive nativesféd. He

also failed to communicate informatiem ACF staff on new or reviseéderal and HHS
procurement policies and procedures, including analyzing new or proposed pmaurem
legislation to determine itisnpact on ACF programdd. In fact, he failed to provielany
analysis of the numerous 20f&deral acquisition circulargd.

The second individual performance outcome required Hayes to assist the Deputy
Secretary an®eputy Directoiin fulfilling their management priorities and toopide
oversight of the issuance of ACF credit cards, including maintaining infamaii the
card holders and approveld. They rated him Minimally 8ccessful on this requirement
because & provided neither Anthony nor Coy with useful reports on the status of ACF
procurement matters during the yddr.He also failed to have much, if any, involvement
in the ACF credit card prograr.

The third individual performance outcome required Hayes to assist ACF
customers in choosing efficient and effectivequrement strategiekl. at 18 Anthony
and Coy rated Hayes Fullyu&cessful on this requiremeixd.

The fourth individual performance outcome required Hayes to provide oversight

for the Procurement Tracking Systeloh. They rated HayeMlinimally Successful on this



requirement becausewas unclear té\nthony and Coy that Hayes had done anything
with respect to the Procurement Tracking Systete did not provide them with
useful reports regarding the system, and he did not take any action t® thasuhe
system’s information on ACF'’s intranet was currdaitAs far as Anthony could tell,
nothing new on the system had been added to ACF’s intranet thalidyear.

The administrative requirement called on Hayes to identify and commuhisate
individual developmental needs and to work with his supervisors to establish a
performance plan for the yedd. Coy and Anthony rated Hayes Minimally&essful
on this requirement because he failed during 2007 to work with his supervisors on
establishing a@rformance plan and failed to provitheem with seHassessmentil. On
June 18, 2007, Anthony asked Hayes to provide him with comments regarding his
performance for the year so that they could be incorporated into higeaigrogress
review.ld. Hayesdid not respondd. at 19. On December 5, 2007, Anthony asked Hayes
to provide him with a description of his accomplishments during the year so that they
could be reflected in his final performance ratilslyHayes didnhot respondid. On
December 14, 207, Anthony reiterated his request for information about Hayes'’s
accomplishments during the year, but Hayes, again, failed to reddoHadyes also did
not identify any developmental needs that he had as Procurement Adslisor.

Based on the ratings Mes received on the individual performance outcomes and
the administrative requirement, his overatfprmance rating for 2007 wadinimally
Successfulld. This was the first rating Hayes received under the newtieurating
system. Coy Aff. ,/May 10, 2010, ECF No. 48{hoting that the ratings available were

Exceptional, Fully Successful, Minimally Successful, amdtteptable). Hayes believed

10



he should have been ratercéptional but provided no information to Anthony or Coy
explainingthe basisdr his beliefMot. Summ. J. Ex. @t ECF pp. 59-60.

On February 4, 2008, Anthony and Coy gave Hayes a workplan that set forth
specific expecttions of him for the year. Mot. Summ. J. Ex. 4 at ECF pp. 62>6%
also met with him that afternoon to go over the workpinTheir hope was that, in light
of Hayess 2007 Minimally Siccessfulrating, the workplan would ensuttee “new
performance perioflvould] begin with [Hayes having] a clear understanding of what
[was] expected of [him] in 2008 Id.

G. The Peformance Improvement Plan

By April 4, 2008, though, Anthony and Coy had determined that Hayes’s
performance was not improving. Mot. Summ. J. Ex. 11 at ECF p. 67. Coy provided him
with a “Performance Update” memorandum that described the deficiencigs in h
performanceld. He was placed on a Performance Improvement BfaRIP, on April
22, 2008 Mot. Summ. J. Ex. 1at ECF p. 80. The PIP did naffect his pay, job title,
work hours, or responsibilities, but it did state that if Hayes did not imprsve hi
performance he could be terminatietl.at ECF p. 88. Ultimately, though, no action was
taken againgtim, and heemains procurementlaisor with the same pay and hours
today.

ll. Legal Standard

A. Summary Judgment

Summary judgment is appropriate when “theagiags, the discovery and
disclosure materials on file, and any affidavits show that there is no gessiieeais to

any material fact and that the movant is entittepitigment as a matter of law.” Fed. R.

11



Civ. P. 5€c). This standard requires more tithe mere existence ebmefactual
dispute between the parties to defeat an otherwise properly supported motion for
summary judgment; “the requirement is that there bgemuinessue ofmaterialfact.”
Anderson v. Liberty Lobby#77 U.S. 242, 248 (1986) (emphasis in originalinaterial
fact is one that, under the substantive law applicable to the case, is capalaetioiaf
the outcome of the litigatiohd. An issue is genuin&here the “evidence is such that a
reasonable jury could return a verdict for the nonmoving party,” as opposed to evidence
that is “so onesided that one party must prevail as a matter of l&vat 248, 252The
nonmoving party’s evidence is to be believed, and all reasonable inferences from the
record are to be drawn in thparty’s favor.Anderson v. Liberty Lobby, Inet77 U.S
242, 255 (1986).

B. Title VII

Title VII of the Civil Rights Act provides that employment decisions by federal
employers must be “made free from any discrimination based on race, dajmnre
sex,or national origin.” 42 U.S.C. § 2000e-16(a). It also prohibits retaliation against any
employee because she “has made a charge, testified, assisted, or participated in an
manner in an investigation, proceeding, or hearing under this subchapter.” 42 U.S.C. §
2000e3(a).

The Court considers Hayeskims of discrimination and retaliation under the
traditionalMcdonnell Douglagramework. See McDonnell Douglas Corp. v. Gredil
U.S. 792, 802-04 (1973). Firshe plaintiffmust prove g@rima faciecaseof
discriminationor retaliation Id. at 802. To show prima faciecase of discrimination, a

plaintiff must show that “(1) she is a member of a protected class; (2) sheduHfe

12



adverse employment action; and (3) the unfavorable action gives asertference of
discrimination.”Stella v. Mineta284 F.3d 135, 145 (D.Cir. 2002) (citingBrown v.
Brody, 199 F.3d 446, 452 (D.@ir. 1999)). Aprimafaciecase of retaliation, similarly,
requires a plaintiff to establish “(1) that he engaged intstaiyiprotected activity; (2)
that he suffered a materially adverse action by his employer; and (3)¢hasal link
connects the two.Wiley v. Glassmarb11 F.3d 151, 155 (D.Qir. 2007).If the plaintiff
proves grima faciecase the burden then dts to the defendant to articulate a
legitimate, nordiscriminatory reason for its actiomicDonnell Douglas Corp411 U.S.
at 802-04. Finally, if the defendant satisfies its burden, the plaintiff must prove that the
defendant’s stated reason is préfex discrimination. Id. at 804—05.

In Brady v. Office of Sergeant at Arntise Court of Appealsimplified the
district courts’analysis inmostTitle VIl discriminationsuits. 520 F.3d 490, 494 (D.C.
Cir. 2008);see alsalones v. Bernank&57 F.3d 670, 678 (D.C.Cir.2009) (holding that
the same analysis applies to a retaliatitam). It did so out of a recognition that “[i]n
most employment discrimination cases that reach federal court, there isute thsp
the employee has suffered an adversg@loyment action.Baloch v. Kempthorné50
F.3d 1191, 1196 (D.C. Cir. 2008) (citations omittedihus, because th@ima facie
determination had become a “latg unnecessary sideshow,” theut held that in Title
VII disparatetreatment suits, the districoart need not determine if the plaintiff makes
outaprima faciecase of discrimination ont¢ke defendant has asserted a legitimate,
non-discriminatory reason for the challenged acti@dmady, 520 F.3d at 494As a
result, the district court will usually Beft with “one central question: Has the employee

produced sufficient evidence for a reasonable jury to find that the employertedss
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non-discriminatory reason was not the actual reason and that the employeriatignt
discriminated gainst the employee on the basis of race, color, religion, sex, or national
origin?” Id. In other words, the Court must determine if the plaintiff has produced enough
evidence such that a reasonable juoyld find hat the defendaistnon-discriminatory
reasons are mere pretext tfbe underlying unlawful discrimination.

DespiteBradys admonitionthat district courts should not pause to examine
whether a plaintiff established a prima facie case when an employer offeitinaelieg
non-<discriminatory reasn for its actions, HHS argues that many of the alleged adverse
actions Hayes identifies are not sufficiently serious to support a digation or
retaliation claim under Title VITherefore, the Court first considers whether the asserted
employment adbns are sufficiently adverse to constitaiverse employment actio(w
materially adverse employment actionghe retaliation contexunder Title VIl.See
Baloch v. Kempthorné&50 F.3d 1191, 1196 (D.C. Cir. 2008) (proceeding directly to the
Brady analysis may be premature, and courts should first assess whether thatensesv
of an adverse action where that fact is contesfeshuming they are, the Court will then
consider whether there is sufficient evidence for a reasefaiyl to conclude @t HHSs
proffered nondiscriminatory reason for taking tb@ actions is actuallyretext to cover
up underlying discrimination or retaliation.

Theprima faciecase standards for Title VII discrimination and retaliation claims
both contain the term “adverse action,” blté'concept [] in the retaliation context is
broader than in the discrimination context, and can encompass harms unrelated to
employment or the workplace ‘so long as a reasonable employee would have found the

challenged action materially adverse=tanklin v. Potter 600 F. Supp. 2d 38, 66

14



(D.D.C. 2009) (citingBaloch 550 F.3d af198 n.4).For an employment action to be
adversan the discrimination context, it must result méterially adverse consequences
affecting the terms, condins, or privileges of employment or future employment
opportunities such that a reasonable trier of fact could find objectively tamhgitste”
Forkkio v. Powell 306 F.3d 1127, 1131 (D.C. Cir. 200Accordingly, an adverse
employment action is definexb “a significant change in employment status, such as
hiring, firing, failing to promote, reassignment with significantly different
responsibilities, or a decision causing significant change in bendfitsat 552 (internal
citation and quotation ontéd). Alleged acts of discrimination that do not constitute
adverse employmeatctions cannot serve as the basis for a Title VII acti@nantley v.
Kempthorne2008 WL 2073913, at *4—*5 (D.D.C. May 13, 2008).

For an employment action to be materiativerse in the retaliation context, it
must be “harmful to the point that it could well dissuade a reasonable worker from
making or supporting a charge of discriminatiddurlington Northern and Santa Fe Ry.
Co. v. White548 U.S. 53, 57 (2006¥-inally, because of the difficulty of establishing
discriminatory intent, “an added measure of rigor . . . or caution . . . is appropriate in
[deciding] motions for summary judgment in employment discrimination ca&ks.v.
Wash. Hosp. Ctr116 F.3d 876, 879-80 (D.C. Cir. 1997) (internal quotation marks and
citations omitted), rev’d on other grounds, 156 F.3d 1284 (D.C. Cir. 1998) (en banc).

lll. Analysis
This Court’s Local Rule 7(b) states:
Within 11 days of the date of service or at such other time as the court

may direct, an opposing party shall serve and file a memorandum of points
and authorities in opposition to the motion. If such a memorandum is not

15



filed within the prescribed time, the court may treat the motion as
conceded.

Rules of the United States DistrCourt for the District of Columbia, LCvR 7(b). Courts

in this Circuit have interpreted Rule 7(b) to mean that when a plaintiff files anitippos

to a dispositive motion thaiddresses only certain arguments the defendant raises, a court

may treat thee arguments the plaintiff fails to address as concé&d@€ v. Bender127

F.3d 58, 67—78 (D.D.C. 2002). The D.C. Circuit has stated that “the discretion to enforce

... [R]ule [7(b)] lies wholly with the district courtil. at 67468 (citingTwelve Joh

Does v. District of Columbijall7 F.3d 571, 577 (D.C. Cir. 1997)), and noted that it

“ha[s] yet to find that a district court’'s enforcement of this rule constitateabuse of

discretion.”ld. (citation omitted). Accordingly, because Hayes had the opportunity to

respond to all of the challenges to his claims, the Gaillrconstrue his fdure to

respond teeveral of those challenges aaaession thatiHS should prevail on them.
Specifically, Hyes does not respond to HHS’s challenges to fivesotlaims:

(1) that Coy discriminated and retaliated agalmist by placing Anthony in the &ing

Deputy Directomposition; (2) that his 2006 performance appraisal shows discrimination

and retaliation; (3) that Coy discriminated and retaliated against him by monhdging

work; (4) that Coy discriminated and retaliated against him by criticizing his,\&nd

(5) that Coy discriminated and retaliated against him by giving him duties outsidge of h

position description. With that much of the underbrush eliahree claims remain: (1)

that Coy discriminated and retaliated against him kgipfy Anthony in the &manent

Deputy Directomposition; (2) that his 2007 performance apptabaws retaliation; and

(3) thathis placement on the PIP was both discriminatory and retaliatory. The Court will

address each of the remaining claims in turn.
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A. PermanentDeputy Director Position
1. HHS has produced admissible evidence to show that Coy
believed Anthony was more qualified than Hayes for the
Deputy Director position.

Hayes claims that Coy’s failure to select himtfoe Permanerideputy Director
position was discriminatory and retaliatory. Coy responds that neithexliateety nor a
discriminatory animus tainted his motivations in making the decision to hire Antbon
the position. Instead, he puts forwarkkgitimatejustification for the decision, namely
that Hayes was far less qualified for the position than Anthony. The question before t
Court, then, is whether Hayes has put forward sufficient evidenegjdioy to be able to
infer reasonably that Coy’s explanation is pretext to cover up hislisaeminatory or
retaliatory motives.

Hayes does not dispute that Anthony was actually more qualified than he was for
the position. Instead, Hayes argues that “[b]Jecause Defendant’s brief deeppott his
alleged reason with admissible evidence, it is insufficient to defeat thenodéeoé
discrimination and retaliation raised by plaintiffama faciecase.” Opp’nMot. Summ.

J. 19, October 5, 2010, ECF No. 55. The brunt of Hayegisment is that Coy must
show that he-€oy himseli—honestly believed that Anthony’s qualifications were better.
Therefore, evidence like Anthony’sfAddavit or his resume will not suffice.

Hayes is correct that what matters @ honest belief about Hayes’s and
Anthony’s relativequalificationsand not what those qualifications actually are or what a
reasonable person would think they &ischbach v. D.C. Dep’t of Corr86 F.3d 1180,
1183 (D.C. Cir. 1996) (“[T]he issue is not the correctness or desirability of the reasons

offered but whether the employer honestly believes in the reasons it offeeg.’glso
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Aka v.Wash. Hosp. Cty.156 F.3d 1284, 1296 n.14 (D.C. Cir. 1998) (concluding that
whereit wasunclear that a supervisor was aware of one aspect of the plaintiff's
experience, the court would not rely on that aspect of his qualifications when decidin
summary judgmenrtased ohe supervisor’'s contention that he legitimately chose
someone over the defendant becaugbef superior qualificatio)sThe problem is that
there is admissible evidence that Coy considered Anthony more qualified. teocasat
his deposition, Coy said that it was apparent at the interview that Anthony “had&nswe
that were cogent and thghitful and Hayes was not so much.” Coy Dep. 135-36.
Moreover, when specifically askedring the administrative pcess why he selected
Anthony for theDeputy Directormosition, Coy said:

Mr. Anthony was prepared for the interview and came with specific

arswers to questions. His last number of evaluations were Outstanding

and his resume provided a long list of awards and qualifications. He is and

was a current supervisor and has been continuously for several years. Mr.

Anthony is a seasoned and highly thought of manager well versed in

almost all of the issues that the Office of Administratieals with. His

grants, financial management, policy, and management experience made

him an excellent candidate. Mr. Hayes’ response to the Solicitation of

Interest indicated a finite level of interaction with senior level managers

within ACF, the Department, and other federal government agencies. His

resume indicated that his leadership skills and experience was leading a

team of contractors to develop and teach staff on how to use the

Procurement Tracking System, his last supervisory role was in January

2001. Mr. Hayes last several evaluations assessed him by the previous

Deputy as Excellent. He did not appear to be prepared for the interview

process.
Mot. Summ. JEX. 14 at ECF p. 7, May 24, 2010, ECF No. 48 (submitted thé&lReply
in Support of the Motion for Summary Judgmeminally, beyond explicitly stating that
he chose Anthony because of his superior qualificationsw@asyclearly aware of their

relativequalificationsfrom having supervised both of them. Coy supervised Anthony for

several years his role as a Division idector in the Office of Administratignndicating
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intimate knowledge of Anthony’s job duties. Anthony Dep. 12-13, Apr. 20,,Z00B
No. 48-8 He alsasigned all of Anthony’s performance appraisals during this time period,
indicating awarenessf Anthony’s performance over a long period of time. Mot. Summ.
J. Ex. 15 at ECF p. 16. Furthermore, Antheapmitted a resume to Coy as parhisf
application for thédeputy Directomposition.ld. at ECF pp. 18-19; Coy Dep. 12Zhat
resume outlined his superior qualifications, including having “[m]anaged evenydaha
Management Function in ACF, including Division of Discretionary Grants, Division of
Grants Policy, Division of Acquisition Management, and Office of Financiali&es.”
Id. He would have also, therefore, known that Anthony had “unlimited signature
authority” as a “Contracting Officer” and a “Grants Officer,” and that he hgaé¢fd
and substantial experience managing all types of Federal financial agsistanc
discretionary, block, formula, and entitlement granis.Finally, Coy watched both
Hayes and Anthony interview and was abledmpare their abilitieto prove their
gualifications on an even playing field, back to back, with two outside opinions to ensure
fairness.

Hayes points to one portion of Coy’s Declaration that he claims shows that “Coy
did not even say, even summarily, that he selected Anthony because hisajicas
were superior.Opp’n Mot. Summ. J. 19-2@.ointing out that thisree section from
Coy'’s Declaratiordoes not contain the magic words, “I chose Anthony because he was
more qualified than Hayes for the position,” does not in any way prove that Coy did not
choose Anthony for that reason. Indeed, as discussed above, when asked point-blank why
he chose Anthony, Coy explained how Anthony was bqtiatified in detail, displaying

his intimate knowledge of both candidates’ qualifications and his own reasonable
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assessment of Anthony’s as beftarthe Deputy Directoiposition than Hayes’s.
Therefore, Hayes’s argument that HHS has not produced admissible evidence tb suppor
its legitimate explanation for choosing Anthony over him forRieputy Director
position fails.
2. Hayes raisesa genuine issue of material fact regarding whether
Coy’s contention that he chose Anthony foDeputy Director is
pretext to cover up a retaliatory motive.

Hayes proceeds to argue that even if this Court decides that Coy hais met
burden of putting forward a neutralpndiscriminatory, nonretaliatory justification for
placingAnthony instead of him in thBeputy Directorposition, the record contains
sufficient evidence for a reasonable jury to conclude that Coy’s profferazhrsamere
pretext.Mot. Summ. J. 21. The Court considers each of Hayes’s five arguments in turn.

First, he argues that “[w]hile Coy and the other two members of the selection
panel claim that there was ‘unanimous’ or ‘mutual’ agreement as to the reasbosyAnt
was to be chosen over Hayes, their accounts of this supposed agreement ar¢éeinconsis
with one another.Td. Such inconsistency, Hayes argues, walllolw a reasonable jury
to infer a discriminatoryand retaliatory motive on the part of the eayelr.Id. (citations
omitted).This argument is unpersuasivecause HHS never claimed that the panel
members were unanimous in thetasondor choosing AnthonyRather, it claims that
the panel members were unanimous in thitimate decisiorto choose Anthony over
Hayes and there is clearly more than enough evidence to provesdeidawson Dep. 50
(“Q. And you thought Anthony was the better candidate? A. | did. Q. Because he had a
broader scope to his answers to the questions? A. That's one nges9nPereira Dep.

69 (“But we have two candidates, and of the two, [Anthony] is by far the better
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candidates, based on the answer that he provided during the intervievat)73-74
(“Q. And the interview for him took 30 to 40 minutes also? A. yes. Q. Good. And all
three of you had the same conclusion? A. Yes.”); Coy Dep. 13&-38nd what was
your decision? A. Well, after discussing it with the panel it was unanimousw@s |
unanimous. In other words, the panel’s view was unanimous? A. YetaQJdel
Anthony should be the Deputy, right? A. Yes.”). Thus, the agreement that all three
panelists reference is an agreement that Anthony should be selected forttbe, pasi
that all three have precisely the same reasons for drawing that conclusion

One reasofor having a paneahterviewis to get different points of view. If three
people all have different, but valid, reasons for choosing Anthony over Hayes, then Coy
can feelthat much more comfortable about making that selection. If everyone thought
about hiring issues and viewed candidates in precisely the wam little couldoe
gained by having a panel interview. Thus, it woutdibsurprising if the panelists did not
have precisely the same reasamschoosing AnthonyThat said, contrario Hayess
corntention, the panelists actually cagree—by and large—in their reasons fotesging
Anthony over HayedDawson testified as follows:

Q. And you thought Anthony was the better candidate?

A. | did.

Q. Because he had a broader scope to his answers to the questions?

A. That's one reason, yes.

Q. And Mr. Hayes was more narrow to his role in the Office of Administration?

A. Yes.
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Dawson Dep. at 5G8he went on to testify that: “I believe, in terms of the-two
comparing the two intervieweesathMr. Hayes’ responses were much more narrow and
sort of not clearly, in my opinion, understanding the scope and the breadth of the
functions that were in that office, compared to—Anthony who seemed to know a lot
about—a lot of different areasld. at 53

Pereira also explained his specific reasons for recommetidihénthony be
selectedHe said that Anthony’s answers to the interview questiovase more
comprehensive” than Hayes®ereira Dep. at 693). He went on to explain that Hayes
did not “seem to be taking [the interview] seriously’at 64, and that he was staring at
the ceiling during the portions of the intervidd. at 83-81. Thus, Pereira believed that
“based on the answers that he provided during the interview,” Anthony wag ‘titne fa
better candidateId. at 69.

Coy also testified to the same effect, saying, “[l]t was apparent . . . that Mr
Anthony had prepared for the interview, [and that he] had answers that wereogeme c
and thoughtful and Mr. Hayes was not so mu€toy Dep. 1365see alsaMiot. Summ. J.
Ex. 14 at ECF p. T'Mr Anthony was prepared for the interview and came with specific
answers to questions.(3ubmitted with th&keply in Support of the Motion for Summary
Judgment)Accordingly, Hayes'’s first argument isipersuasive.

Hayess second argument is that a reasonable juror could conclude that Coy did
not have sdicient information to honestly beliewbat Anthony’s qualifications were
better than Hayes. Opp’n Mot. Summ. J. 23—-28He says that Coy admitted his
deposition that he had little or no knowledge of either Hayes'’s or Anthony’s

qualifications and that therefore a reasonable jury could find that he did not honestly
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select Anthony based on qualificatiofs.at 25. As an example, Hayes points that

Coy did not have knowledge of Anthony’s supervisory duties in his position prior to
coming to the Office of Administratiomd. at 23-24 (citing Coy Dep. 25-26). But the
passages Hayes cites do sopport his argument. Coy was asked questions during his
deposition regarding his knowledge of Anthony’s and Hayesaificationsupon
assuming the Deputy Assistant Secretary positid902. At that time, Coy did not
know either of them well. Coy Dep. 188-89. In working with the two of theracfoeral
interveningyeas, however, and in filling thBeputy Directomposition, Coy learned each
of their respective qualifications well, as discussed above.

Third, Hayes argues that a reasonable jury might find Coy’s argumesttpret
because on the one hand stiessed the crucial role Anthony’s grants experience played
in his decision, but on the othée hired Velasce-a nonAfrican American who had not
engaged in EEO activity-as hisDeputy Directoreven though he had no grants
experience whatsoeved. at 5. This argument might be persuasive if the Velasco
decision and the Anthony decision were the same except for the prior EEO aatvity a
raceof the applicants. But that is not the case. Instead, Hayes presents no evidence that
Coy chose Velasco over a similarly situated candidate with grants expefrefaz, he
does not even show that Coy had the option of choosing a candidate with grants
experience when he made the Velasco deci3iba.Anthonydecision was different in
thatCoy had one applicant with a great deal of important grants experience and another

candidate with none. Moreover, Coy testified that there were other reasohedsimg
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Anthony as well. This argument, then, fails to raise a genuine issue ofainaietr’

Fourth, Hayesargues aeasonable jury could conclude that Coy lied about having
convened the interview panel in order to ensure that “everything was fair and above
board transparentld. at 25-26.He saysthat Pereira and Dawson both claimed that
Coy’s method of interviewing theanddates was out of the ordinary andtes that the
panelists came into the interview with very little information about the candidates or the
position for which they were applyingl. at 25.Therefore, the argument goes,
reasonable jury could conclude that “Coy failed to give the panel and Hayes imndorma
about the position to give Anthony a competitive advantage in the selection process,”
becauséAnthony was the Acting Deputy Director for several months leading up to the
interviews and would know the position bette.

There are two problems with Hayssirgument. First, Coy was not required to
give out any more information than he did. Indeed, Hayes points to no evidence that Coy
was required to conduct an inteaw at all Second, as to the allegation that Anthony had
a leg up because he was Actibgputy Directoy that may be true, but if it is, it anly
because he was actually bettyeralified. Experience in the posititaing intervieved for
is a legitimate and valuabtpialification b have coming into amterview—assuming
one has done a decent job in the position, as Anthppgrently hadBut that does not
mean that Coy “riggedthings for AnthonyAny advantage Anthony had, even under
Hayess argumentwas directly linked to hisuperior qualifications.

Fifth, Hayesargues that the record contains evidence of Coy’s retaliatory attitude

upon which a reasonable jury could infer that his true reasamot selecting Hayes for

2 The same can be said foayks’s argument that Coy did not know that Velasco had supervisory
experience and yet he contends that Anthony’s supervisory experiencerwasportant to his decision.
Id.
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the Deputy Directomposition was retaliatory animuigl. at 27. He points to three
examples to justify his claim. First, at his deposition, Coy was asked, “You laatked i
[Hayes’s] background, however, didn’t you? . .. You're a careful manager. You got a
new staff advisor. You wanted to know what he knewwahdt his experience was,
didn’t you? . . . .1d. (citing Coy Dep.189-90). Coy responded, “I didn’t look into Mr.
Hayes’ background . . . It was a result of an EEO settlement. He didn’t get @ut her
because of any merit. It was because of an EEO settlengerfécond, he points to
Coy'’s reaction to another employee’s successful EEO case. Opp’'n Mot. Summ. J. 28.
Coy said that the verdict “ha[d] shaken [him] in a way that other significantseire
[his] recent past haven’t dondd. It was also evidertb his staff that Coy was “very
upset” by the verdictd. (citing Anthony Dep. 137). ThiydRhett Leverett, the EO
counselor who interviewed Caggarding Hayes complaint, testified as follows:

Mr. Coy was a bit agitated, perhaps angry. He was not happy about this

case was my feeling that | got from the phone conversation. He was

somewhat hostile. He did not enjoy talking to me. He was angry that Mr.

Hayes had brought the case, and he said to me while he’s carrying on,

“Mr. Leverett, it is morally repgnant,” and he said it with great

conviction that he brought this case. And he goes, “l want you to put that

in the report.” He ordered me to state that directly. I've never had a

manager do that in 200 cases. And | said, “Yes, sir.” . . . . He spegificall

directed me to put that statement in the report, because he was so upset

that Mr. Hayes brought this case. That was a direct quote at his request in

a kind of nasty way . . . . | have never had anyone demand that before that

| put their quote in the report, because he was not happy, and he conveyed

that to me from the very beginning of the phone conversation to the end

that he did not like this.
Opp’nMot. Summ. J29 (citingLeverett Dep20-21, Apr. 28, 2009, ECF No. 5%-8he
EEO counselor furtheestified that he believed Coy was angered that Hayes hagecha

him with discriminationn the pasand that he was hostile toward Hayes because of the

charge. Levertt De®1.The Court will analyze each of these statements in some detalil.
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First, Coy sad, “He didn’t get put here because of any merit. It was because of an
EEO settlement Coy Dep.189-90. Analyzing this statement in isolatioBpy does not
commit himself tcanyview of Hayess merit. It is technically possiblefor examplethat
Coybelieval that Hayes hainfinite merit; he just dichotbelieve that Hayes became
procurement advisor because of it. It is also logically possible, if one an#tyzes
statement in isolatiorthat Coy thoughHayes has absoluteho meritat all; again, his
merit did not play a fetor in his acquisition of the procurement advisor position.

But Coy did not make this statement in isolatibarosein the context of lengthy
deposition questioning regarding whethehagd—at any point—looked into Hayes’s
baclground:

Q. You're a careful manager. You got a new staff advisor. You wanted to

know what he knew and what his experience was, didn’t you? A. | didn’t

look into Mr. Hayes’ background. Q. Didn’t inquire as to what he had

done before so you knew what you could rely on his advice on

procurement? You, the careful new head of the Office of Administration

here at ACF, didn’'t do it? A. It was the result of an EEO settlement. He
didn’t get put here because of any merit. It Wwasause of an EEO

settlement.

Coy Dep. 189. Given this contexd, reasonable jury could conclude thayes’'s EEO
settlement served as fifcation—in Coy’s mind—for not taking a serious look at
Hayess qualifications as he considered whom to put irDiaputy Directorposition. If
the juy drewsuch an inference, then it would appéeat ICoy viewedHayess EEO
settlement as a badge of infetiyp that justified giving his qualifications shestrift in
future employment decisions

The second statement htasdo with Coy’s displeasure at having logtreor EEO

case. This statement has no direct connection to Hayes’s EEO activiy¢ash, and
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thus, it could not raise a genuine issue of material fact on its own. Yet, a reagonable
could conclude from this statement that Coy igilet EEO activity in general, making
it more likely than it would be in the absence of this evidence that he chose Anthony
instead of Hayes in order to retaliate against Hayes for filing an EEO cotrgitain
being passed over for consideration for tlatidg Deputy Directomposition.

The third statementvhicharose dring Coy’s interview withLeverett, tends to
show howmuch Hayes EEO complaint upset Coy. Although it is understandable that
accusations of discrimination would upset an empldyey,s comments here goeyond
that normal displeasure for two reasofgst, his reaction was so extreme that Letver
said he had never seen anything like it in over 200 EEO cases. It was émoagke the
EEO counseloto conclude that Coy was hostitastard Hays because of the charge.
Leverett Dep21. Second, Coy found Haye€smplaint “morally epugnant.’id. It is
one thing to find an accusation of discrimination upsetting. It is quite anotherno clai
that an employee’s participationtime EEO pocess is morally repugnant. Therefore, a
reasonable jury could conclutteat Coydid not give Hayes a fair shake irefbeputy
Directorselection procedsecaseCoy could not see past what he considered to be the
moral repugnancy of Hayes’s EEO activities

Coy argues that some of these statements are insufficient to raise arcenfiren
retaliation because they concern things that happened years before thensgdatsion
at issueThat argument falls short. The Supreme Court has held that whenéetlemnce
of retaliation hingegxclusivelyon the temporal proximity of the protected activity and
the adverse action, they must have occurred “very close” in time to one aQidinler.

County School Dist. v. BreedésB82 U.S. 268, 273—74 (2001Y e cases that accept
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mere temporal proximity between an employer’s knowledge of protectedyaatidgtan
adverse employment action as sufficient evidence of causality to establistadamie
case uniformly hold that the temporal proximity must be ‘very clygeitations

omitted). Here, though, the inference springs not from the temporal proximity of
protected activity and the adverséei@a but instead from Coy’s own words, their hostile
tone, and thie precise applicatioto the very EEO activity that Hag took in this case.

A reasonable jury couldhereforeconclude that Coy’s explanation that he chose
Anthony because he was bettpralified is pretext to cover up his underlying hostility
toward Hayes'’s EEO activityror that reason, the Court will deny HHS’s Motion with
regard to this aspect of Hayes'’s claim.

B. Minimally Successful Performance Rating in 2007 and PIP Placement

Next, Hayes argues that Coy and Anthony attempted to falsely characterize
Anthony asHayess supervisoto insulate Coy-who ha previously been found guilty of
discrimination and retaliation by a jusfrom another discrimination and retaliation
allegationEEOC v. C.G. Schmidt, In&70 F.Supp.2d 858, 868—69 (E.D. Wis. 2009)
(holding that concealing the involvement of a decision maker who responded to
plaintiff's earlier EEO complaint in retaliation case supported an inferanetaliatory
motive).It is true that Anthony admits in his Affidavit that he was Hayes’s supervisor “in
name only.” Anthony Aff. 3. Then at his Deposition, Anthony says that Coy “made it
clear” that he would be required to supervise Hayes as Deputy Dirdotbony Dep.
110-11.Hayes claims that these inconsistent statements were meant to cover up Coy’s
involvement in putting him on the PIP and givinghka Minimally Successful rating in

2007. Opp’n Mot. Summ. J. 29-33.
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Whatever inconsistencies or tensions there may be in Coy’s and Anthony’s
statements regarding whether and to what extent Anthony supervised Hayeanthey
only raise a genuine issue of material fact if a reasonable jury could iafehdly were
part of a scheme to cover up Coy'’s involvement in placing Hayes on the PIP and giving
him a Minimally Successful rating. In other words, Hayes may not avoid summary
judgment simply by finding any inconsistency in Anthsnyr Coy’s testimony; he must
show that the inconsistency could give rise to a reasonable inference of idisttamor
retaliation.Other evidence makes clear, however, that no such cover-up was going on.

First, regarding ta PIP becausdiayes has not shown that his placement on it
“affected [his] grade or salary” or that it constituted a “significant change inogmpht
status’ it is not an adverse employment action capablsugdporing a discrimination
claim. Taylor v. Small350 F.3d 1286, 1293 (D.C. Cir. 2008h sustain a retaliation
claim, however, he need only raise a genuine issueatdrial fact as to whether his
placement on the PIP would have “dissuaded a reasonable worker from making or
supporting a charge of discriminatio@urlington N. & Santa Fe Ry. Co. v. Whif8
U.S. 53, 67-69 (2006A PIP that does not rise to the level of a materially adverse action
for the purposes @ disparate treatment claim may still satisfy this more liberal standard.
See Gowdhury v. Blaif 605 F. Supp. 2d 90, 96-97 (D.D.C. 2009) (holding that
placement on a PIP was materially adverse in the context of a retaliation clanot but
materially adverse for disparate treatment purposes because the PIP cuadals
reasonablemployee from engaging in protected activity even if it did not affect the

employee’s grade or salary).
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Coy citesKelly v. Mills, 677 F. Supp. 2d 206, 222 (D.D.C. 20106j,the
proposition that “placing plaintiff on a PIP [does not] constitute an adveamnployment
action,” but in the passage referenced, the Court was discussing adverse employm
actions for the purpose of a discriminationet-a retaliation—claim. Id. Later, in the
same opinionthe Kelly Court holds that PIP placement can constituteaterially
adverse employment action even without grade or salary consequdnaeg25 (citing
Rochon v. Gonzale238 F.3d 1211, 1219 (D.C. Cir. 2008hus, the Court concludes
that Hayess PIP placement could dissuade a reasonable employee fremmua
discrimination claim, and it will therefore consider Hages'guments on that score.

The record shows that Coy ultitely decided to place Hayes on tBH, andCoy
signed the PIP. Mot. Summ. J. Ex. 12 at ECF p. 80. These undisputed facticontra
Hayess allegation that Coy sought to cover up his involvement with the PIP placement to
conceal his retaliatory motiveghe record is similarly clear regarding Hayes’

Minimally Successful ratingCoy signed it personaly-an action totally inconsisht
with the theory that he sought to cover up his involvement in the rédimigSumm. J.
Ex. 4 at ECF p. 72.

Moreover, there is evidence in the record that Anthony did act as Hayes'’s
supervisor in more than name only. In March 2007, Coy told Haye%athat
correspondence/emails concerning job assignments you are working on shouloeeithe
routed through Joel [Anthony] as he is the Deputy and your direct supervisat &
minimum, he should be cc’d.” Mot. Summ. J. Ex. 17 at ECF p. 14. Hayes foliatd
instruction, and Anthony provided supervisory feedback to him. Mot. Summ. J. Ex. 4 at

ECF pp. 76—78. These actions show that Anthony was Hayes’s supervisor in more than
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name only and that Coy was not trying to cover up his own involvement in Hayes’s
Minimally Successful rating.

Next, Hayes argues that a reasonable jury could conclude that Coy'syrahtli
his 2009 deposition-te recall the reasons Hayes was placed o?tReand given a
Minimally Successful performance rating in 2007 would allow a reasonable jury to
conclude tlat Coy’s proffered reasons greetext to disguise a retaliatory motive for the
actions. Opp’n Mot. Summ. J. 32—3he fact that Coy cannot recall those details years
later does not show that they were not his reasons attbdne made the decisions at
issue, though. In fact, as was discussed at length athevescord is replete with
contemporaneous documentatiompaécisely why Hayes was rated Minimally Successful
and placed on thelP.The Court will therefore grant HHS’s Motion with respect to
Hayes'’s PIP placement and Minimally Successful rating claims.

C. Motivating-Factor Retaliation Claim

Whether Hayes intended it or not, the two paragraphs he tacked on to the end of
his Opposition to Summary Judgmanticulatng a“motivating factor” retaliation
claim—innocent though they may appegoresent a complicatagsue. The D.C. Circuit
has twice grappled with motivatirfgctor retaliation claims, and yet a question remains
unansweredh the Circuit DoesTitle VII currently permit a motivatingactor retaliation
claim? Hayes raises this claim for the first time in his Opposition, and HHS haalseve
responses. For the reasons set forth below, the Court finds that, as a matter afyiasv, H
may not bring such a claim.

1. The Statute, Price Waterhouse, and the 1991 Act

Title VII's discrimination provisiorprovides in relevant part:
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It shall be an unlawful employment practice for an empleyer

(2) to fail or refuse to hire or to discharge any individual with respect to
his compensation, terms, conditions, or privileges of employment,
because of such individual’s race, color, religion, sex, or national
origin; or

(2) to limit, segregate, or classify his employees or applicants for
employment in any way which would deprive or tend to depaivy
individual of employment opportunities or otherwise adversely affect
his status as an employee, because of such individual’s race, color,
religion, sex, or national origin.

42 U.S.C. § 2000e-2(a). And the Act’s retaliation provision provides:

It shdl be an unlawful employment practice for an employer to

discriminate against any of his employees or applicants for employment,

for an agency, or joint labananagement committee controlling

apprenticeship or other training or retraining programs, toigis@ate

against any individual, or for a labor organization to discriminate against

any member thereof or applicant for membership, because he has opposed

any practice made an unlawful employment practice by this subchapter, or

because he has made a geatestified, assisted, or participated in any

manner in an investigation, proceeding, or hearing under this subchapter.
42 U.S.C. § 20008{a).In 1989, a plurality of the Supreme Court—in the context of a
Title VII discriminationcase—held that once &laintiff proves that [the plaintiff's
membership in a protected class] played a motivating part in an employmenbmeitie
defendant may avoid a finding of liability only by proving by a preponderance of the
evidence that it would have made the sa®esion even if it had not taken [that factor]
into account.’Price Waterhouse v. Hopkin490 U.S. 228 (1989Rrice Waterhouse
arose in the context of a discrimination clabutthe D.C. Circuit subsequentéxtended
its burdenshifting frameworko realiation cases as welbeeThomas v. Nat'l Football

League Players’ Ass;i31 F.3d 198 (D.C. Cir. 1997) (applyiRgice Waterhouseo a

pre-1991 retaliation claim under Title VII).
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Responding t®rice WaterhouseCongress amended several aspectsttd Vil
in 1991. The purpose of these amendments, as the D.C. Circuit later explainéd, was
provide standards for mixed motive caséxtter v. Natsios414 F.3d 13, 18 (D.C. Cir.
2005) (citingDesert Palace, Inc. v. Costa39 U.S. 90 (2003)). The 19%ct added a
provision to Title VII that explicitly providefor employer liability based on evidence
that an impermissible consideration was “a motivating factor” in the employersatec
[A]n unlawful employment practice is established when the caimiplg
party demonstrates that race, color, religion, sex, or national origin was a
motivating factor for any employment practice, even though other factors
also motivated the practice.
42 U.S.C. § 20008{m). While codifyingPrice Waterhouse recognition of liability in
mixed-motives cases, this new provisialsooverruled one of that case’s central
holdingsby limiting the employer’s exposure to certain remedies. This aspect of the Act
has come to be called the “same action” affirmative defense:
On a ¢aim in which an individual proves a violation under section 2000e-
2(m) of this title and a respondent demonstrates that the respondent would
have taken the same action in the absence of the impermissible motivating
factor, the court-
0] may grant declaratomelief, injunctive relief . . ., and attorney’s
fees and costs . . .; and

(i) shall not award damages or issue an order requiring any admission,
reinstatement, hiring, promotion, or payment . . . .

Id. 8 2000e-5(g)(2)(B). Thus the 1991 Act’'s motivatfiagta framework allows
employees to establish a Title VIl violation under § 2000e-2(m) “without provingithat
impermissible consideration was the sole orfoutmotive for the employment action,
while providing the employer with a ‘limited affirmative desenunder § 2000e-
5(g)(2)(B) ‘that does not absolve it of liability, but restricts the remediaiadne to a
plaintiff.” Porter, 414 F.3d at 19 (citinBesert Palace539 U.S. at 94)This limited

affirmative defense abrogated the portiolPate Watehousethat provided a complete
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defense in cases whaaa employer who shows that the illicit motive was not thefdaut-
cause of the employment decisi@oth Price Waterhousand the 1991 Amendments,
however, dealt only with Title VII discrimination clagn
2. The D.C. Circuit recognizes that, in light of the 1991 Act, it is now an
open question whether Title VII plaintiffs may bring mixed-motives

retaliation claims under Price Waterhouse or motivating-factor
retaliation claims under the 1991 Act.

The above discussion makes clear that, following the 1991 Amendments, mixed-
motives discrimination cases ageibject to the Act’s motivatinfactor analysis, and not
to Price Waterhouse burdenshifting regime. A open question remainsoweveras to
what analyss, if any, is proper in the context of mixawbtives retaliation claims. As
discussed above, the D.C. Circuit previously extendeBtice Waterhouséamework
to retaliation claimshut it has subsequently expressed concern that the 199dadct
call the legitimacy of this prior extension into questidorgo v. Goldin 204 F.3d 251,
255 n.6 (D.C. Cir. 2000) (“[W]hile discrimination claims . . . were covered by the 1991
Act, Congress did not expressly include retaliation claims in the provision th#tedod
Price WaterhouseéSome circuits have hetfat retaliation claims are not covered by the
Civil Rights Act of 1991 and are still governed Bgice WaterhouseThis circuit has not
addressed that questidn(citations omitted).Five years later, th€ourt of Appeals
reiterded that courts need to examine the 1991 Amendments to determine whether or not
the Act’s motivating factor analysis should apply with equal force to theatsali
context but it did not mention wheth@&rice Waterhouss relevarce was still in
guestion.Porterv. Natsios414 F.3d 13, 19 (D.C. Cir. 2005) (“[A]lthough every circuit
to address the issue has held that the mixed motive provisions of the 1991 Act do not

apply to retaliation claims, it remains an open question ircttgsit.”) (citations
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omitted) In sum, it appears there are two open questions. First, does the 1991 Act allow
Title VII motivating-factor retaliation claims? Second, if it does not, may Title VII
plaintiffs still bring mixedmotives retaliation claimgnderPrice Waterhouse
Thankfully, the Supreme Court’s recent decisio®noss v. FBL Servs., Inc29 S.Ct.
2343 (2009), providea clear answeptboth of these vexatious questions.
3. The Supreme Court’s recent decision irsrossv. FBL Services, Inc.,
resolves any doubt: Title VII plaintiffs may bring neither mixed-

motives retaliation claims underPrice Waterhouse nor motivating-
factor retaliation claims under the 1991 Act.

Although it was an ADEA caséhe Supreme Court i@rossconstrued text that is
in relevant part identical to the languageldfe VIl at issue here Specifically, the
ADEA provides that “[i]t shall be unlawful for an employer . . . to fail or refodeire or
to discharge any individual or otherwise discriminate against anyidiogil with respect
to his compensation, terms, conditions, or privileges of employbes@iuse ofuch
individual’'s age.” 29 U.S.C. 8§ 623(a)(1) (emphasis added). This language is
indistinguishable from Title VII's discrimination and retaliation prowisipboth of
which contain the same “because of” formulati@ee42 U.S.C. § 2000&{a) (“It shall
be an unlawful employment practice for an employer . . . to fail or refuse to hare or
discharge any individual . because o$uch individual’'s race, color, religion, sex, or
national origin . . . .”) (emphasis addedl); at 2000e-3(a) (“It shall be an unlawful
employment practice for an employer to discriminate against any of his engplmyee
applicants for employment . becauséne has opposed anyagtice made an unlawful

employment practice by this subchapter . . . .”) (emphasis added).

% The Court recognizes that, technically speaking, “because of” and “becaesedtaxactlythe same
phrasing. The Court finds, however, that syntactical differences iespeative provisions, rather than
any substantive difference in meaning, account for the slight vartadien
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In Price Waterhousehe Supreme Court interpreted “because of” in Title VII's
discrimination provision and held that “[tjo construe the words ‘because ofllaquial
shorthand for ‘but-for causation,’ . . . is to misunderstand thdtrice Waterhouse490
U.S. at 240 (citations omitted) (going on to hold that the “because of” language allowed
plaintiffs to prove Title VII liability merely by showing that thhemployer's adverse
action against them was brought about in part by an illegal motive). The Supreme
Court’s recent decision iBross however, makes clear thatice Waterhouse
interpretation of “because of” is flatly incorrect. &g initial matterthe GrossCourt
focused on the proper meaning of this phrase to determine whether amuiees jury
instruction like the one permitted undenice Waterhouswas available under the
ADEA. Gross 129 S.Ct. at 2350 (“Our inquiry therefore must focushentéxt of the
ADEA to decide whether it authorizes a mixadtives age discrimination claim. It does
not.”). It concluded that “because of” in the ADEA means “by reason of,” and thus an
ADEA “plaintiff must prove that age was tHmut-for’ causeof the employer’s adverse
decision.”ld. (emphasis added). Moreover, in reaching this decisiorGtbesCourt
calledPrice Waterhouse reasoning into question, announcing that “it is far from clear
that the Court would have the same approach were it to consider the quedfinodof
Waterhous®s mixedmotives burdershifting framework] today in the first instanced:
at 2351-52 (citations omitted). It went on to quesRoice Waterhouses wisdom
further, noting that “it has become evident in the years siiced Waterhoudewvas
decided that its burden-shifting framework is difficult to applg.’at 2351. The Court
concluded that “the problems associated Witite Waterhouseave eliminated any

perceivable benefit to extending its framework to ADEA clainds.For these same
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reasons, as well as the D.C. Circuit’s prior recognition that the 1991 AcPciaks
Waterhous®s continued viability into question, this Court will not apply that opinion’s
interpretation of “because of” to Title VII's retaliatipnovision?

Having foreclosedPrice Waterhouse application to Title VII's retaliation
provisionin light of theGrossCourt’s criticisms, thiCourt now turns to whether the
1991 Act provides an independent basis for a motivdtiotpr retaliation claimRelying
on theGrossCourt’s other reasons for not permitting such a claiodeuthe ADEA, this
Court concludes that Title VII, after the 1991 Act, does not peuaintiffs to bring
motivatingfactor retaliation claims.

A central basis for th&rossCourt’s holding was Congress’s decision to
explicitly providefor motivatingfactor discrimination claims under Title VII in the 1991
Act while making no similar provision for such claimmsder the ADEA. As the Court
explained, “[when Congress amends one statutory provision but not another, it is
presumed to have acted intentionallg’ at 2349(citations omitted)lhe Court noted
thatCongress’s inaction was especially important here becaasesidered and
amended both statutes at #ame time but cls@ to provide for motivatingactorclaims
under one and not the oth&t. (“[N] egative implications raised by disparate provisions
are strongest when the provisions were considered simultaneously when thgdangua
raising the implication was insertéd(internal quotation marks and citationmitted).In
the case currently before the Co@bngress made changes to various parts of Title VII
affecting both discrimination and retaliation ats. When it came to crafgrthe

motivatingfactor analysis, hoawer,it amended one section of Title VII and was silent

* It bears noting that th@ross Court had nmccasion to overrulBrice Waterhouseven if it was so
inclined becausPBrice Waterhouswas a Title VII case-not an ADEA case lik&ross Thus, the fact that
the Court calledPrice Waterhousato question takes on greater than normal significance.
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as to another provision of Title VIThus, the inference that Congress considered both
provisions and was therefore intentional in its disparate application of the nmafivat
factor provision applie with even greater force here

The GrossCourtalso held that Title VII's structure made clear that the 1991
motivatingfactor amendmerdnly applies to Title VII's discrimination provision. It
pointed out that Congress’s 1991 amendment to Title Vibniyt explcitly added
motivatingfactorliability to Title VII, but alsoeliminated theemployer's complete
affirmative defense to motivatiAgctorclaims.42 U.S.C. § 20008{g)(2)(B). “If such
‘motivating factor’ claims were already paft Title VII,” the Court explained, “the
addition of § 2000e-5(g)(2)(B) alone would have been sufficiétht 4t 2352 n.5. The
Court thus concluded that “Congress’s careful tailoring of the ‘motivatingrfastaim in
Title VII, as well as the absence of a provision parallel to § 20@Q08)en the ADEA,
confirms that we cannot transfer thece Waterhouséurdenshifting framework into
the ADEA.” Id. This argumenapplies with even greater force to theeaurrently
before theCourt, and Congress’s 1991 motivatiragtor amendment to Title VII must
applyonlyto discrimination claims. Otherwise, as tAeoss Court explained, Section
2000e-5(g)(2)(B) would have been sufficient on its own to make the adjustment Congress
allegedly intended. Thus, the only construction that gives meaning both to Section 2000e-
5(g9)(2)(B) as well as the motivatiAfgctor provision without reading either as surpl@sag
is onethatrestrics the motivatingfactor provisiors applicationto Title VII
discrimination claim®nly.

Other relevantonsiderations of statutory construction also weigh in favtnisf

Court’s conclusiorthat Title VII plaintiffs may not bring motivatingactorretaliation
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claims For exampleSection 102 of the 1991 Act makes clear that if Congress had
wanted to mention motivatiafgctor claims in Title VII's retaliation provision, it knew
how to do so. That Section provides that compensatory and punitive damages are
available in actions brought under bdilie VII's discrimination provision and its
retaliation provision “Where Congress includes particular language in one section of a
statute but omits it in another section of the same Act, it is generally presumed that
Congress acts intentionally and purposely in the disparate inclusion or excl&iise€ll
v. United States464 U.S. 16, 23 (1983) (internal quotation marks @ajttBecause
Congress altered the naturerefaliation claims elsewhere in the 1984t, but not in the
motivatingfactor amendment itself, it is proper to assume that the motiviaotgr
amendment does not apply to retaliation claims.

Section 2000&{g)(2)(B) of the 1991 Acprovides ye&another example. As set
forth above, this provision governs remedies when a plaintiff proves that an
impermissible factor motivated the decisibut thedefendanshows that the illicit factor
was not the but-for cause of its decisitiralso dos not mention retaliation. Yet Section
2000e-5(g)(2)(A), the subsection thaimediately precedes doesreference claims
brought under Title VII's retaliatioprovision.Seeg e.g, Woodson v. Scott Paper Co.

109 F.3d 913, 934 n.24 (3d Cir. 1997) (citRigss v. Dalton845 F.Supp. 742, 744 (S.D.
Cal. 1993) (“The fact that Congress expressly treated Section 2000e-3(apnoiati

such close proximity to Section 107(b) demonstrates that where Congress intended to
address retaliation violations, it knew how to do so and did so explicitly.”)). Simply put,
this Court finds it difficult to believe that the absence of motivataggor language in

Title VII's retaliation provision is the result of accident.
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Finally, under the principle of statutory construction commonly referredite i
Latin form asinclusio unius est exclusio alteriuSongress precluded its 1991
motivatingfactor amendment’s applicatido Title VII retaliation claims by expressly
declaring thathe analysis applie€svhen the complaining party demonstrates thae,
color, religion, sex, or national origiwas a motivating factor for any employment
practice, even when other factors motivateel practice.” 42 U.S.C. § 200Q¢m)
(emphasis added). The text of the Act provides the limited universe of factors loitshic
analysis appliesand the Court concludes that Congress precluded its application to any
other factors, including retaliation.

The 5th Circuit has argd that applying th&rossrulesdiscussed above to Title
VIl cases ignores the Supreme Court’s admonitioBnossthat courts should be very
careful when applying rules applicable under one statute to a different ssateitBith
v. Xerox Corp.602 F.3d 32@5th Cir.2010) (arguing that applyin@rosss reasoning in
the Title VI context ignore$srosss admonition). INSmith Xerox argued that the
district court erroneously instructed the jury on the burden of proof byiatiatto find
for Smith on her retaliation claim with only “motivating factor” rather than -fout
causation, thereby improperly shifting the ultimate burden of persuasion to. X@rox
5th Circuit affirmed the district court and held that Titl#'&/retaliation provisiorallows
mixed-motives claims despite the arguments above. In doing so, it “recognizd[tjeha
Grossreasoning could be applied in a similar manner to the instant ¢tdsat’328. It
also recognized that “[t]he text of 8§ 200Pgn) states only that a plaintiff proves an
unlawful employment practice by showing that ‘race, color, religion, sex, ionaat

origin was a motivating factor.’ It does not state tiegdliation may be shown to be a
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motivating factor.”ld. (quoting 42 U.S.C. § 2000e-2(m)) (emphasis in original). It even
recognized that although Congress amended Title VII to add 8 2000e-2(m) in 1991, “it
did not include retaliation in that provisiorid. Having summarized all of thesery
persuasive arguments, t8enithCourt said, “These considerations are, of course, similar
to the Supreme Court’s reasoningdnoss and Xerox understandably urged at oral
argument thaGrossdictates the same conclusion here . ld.Yet, it concluded that
“such a simplified applicatioaf Grossis incorrect’ Id.

The Fifth Circuit’'sreasoning rests almost entirely on one argument. Noting that it
was dealing with a Title VII casenot an ADEA case-the court invoked the Supreme
Court’'sadmonition inGrossthat courts “must be careful not to apply rules applicable
under one statute without careful and critical examination,” and hel@ticat
Waterhousend the Court'sther Title VIl precedents remained its “guidihght.” Id.

This Court has already explained at length above why it nioeiselieve thaPrice
Waterhouseapplies to this question aft&ross The Court now turns to two reasons it
concludes that thBmithCourt is mistaken

First, his Court does not violate the admonitiorGrosswhenit appliesGrosss
teaching on stéutory interpretation teéhe Title VII context.This is becaus&rosss
admonition was limited tthe application ofules of lawdeveloped under one statute to
another statute “without careful and critical examinati@rdss 129 S.Ct at 2349. The
5th Circuit extends this admonition to include not only rules of law butrales of
statutory constructionThere is a critical difference between a rule of law developed
under a certain statute and the rules of statutory construction implementegddreer

rule of law. The former is unique to the statute at issue, but the latter by itsaterg
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applies generallyindeed the GrossCourt’s reasoning itself provides a prime illustration
of this distinction. Thé&rossCourtcited toLindh v. Murphy 521 U.S. 320, 330 (1997),
for the proposition that “negative implications raised by disparate provisionsargest
when the provisions were considered simultaneously when the language raising the
implication was inserted.” 129 S.Ct. at 2349 (internal quotation marks omikteat)is a
rule of statutory construction, but under the 5th Circuit’s logfénmth it would be
“contrary toGrosss admonition against intermingling interpretatiof the two statutory
schemesfor the Supreme Coutt rely on itbeauselLindhwas an AEDPA-not an
ADEA—case Just as there was nothing improper abouttessCourtrelyingon
Lindh, there is nothing improper about this Court relying3sasss teachings on
statutory constructian

Secondeven ifGrosshad never been decided, many of the arguments this Court
made above would still apply. It is not as tho@tosswas the first case to hold that
courts should look to the text of a statute when interpreting it. Nor was it the first to
recognize that when Congress amendsmovision of a statute but not another, it can be
interpreted to have signaled its intention not to apply the amendment to the udaffecte
provision. Moreover, th&rossCourt did notclosely analyze the precise language of
Title VII's retaliation provision—because thigrovision was not at issue there—but
analysis of that provision shows that its text plainly indisats exclusion of motivating
factorretaliation cases under the principlarmdlusio unius est exclusio alterius
Therefore, wholly apaftom Gross this Court would find that Title VII does not allow

motivatingfactorretaliation claims.
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For these reasons, this Court holds thas-a matter of lanw-Hayes may not
bring a motivatingfactorretaliation claim under eith&rice Waterhouse burden
shifting regime or under the motivatufigctor provisions of the 1991 Act. Summary
judgment is therefore appropriate as to this aspect of Hayes’s case. Beedtserth
concludes that he may not bring this claasia matter of law, it declines to aelsls
HHS’s remaining arguments on the matter.

IV. Conclusion

For the reasons discussed above, the Court denies HHS’s Motion for Summary
Judgment regarding Hayes'’s retaliation claim as it applies to HHS’s denial of h
application to béeputy Directorand grats the Motion in every other respect. A

separate Order memorializing this Opinion will issue today.

Date February 2, 2011 /s/ Royce C. Lamberth
Chief United States District Judge
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