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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OCEANA, INC.,
Plaintiff,
V. Civil Action No. 08-318(ESH)

GARY F.LOCKE etal.,

Defendarts.

~— — ~— —

)

MEMORANDUM OPINION

Oceana, Inc. has su@aryF. Locke® in his official capacity as Secretary of the United
States Department of Commerce; the National Oceanic and Atmospheric Admimstratio
(“NOAA"); and the National Marine Fisheries Service (“NMFY9ollectively“the agency”)
for declaratory and injunctive relief related to the Secretary’s approtta¢ shethodology
establishedo assess the amount and type of bycatel) fish that are harvested in a fishery but
not sold or kept for personal udej the thirteen federal fisheri@s the Northeastegion
Specifically, plaintiff contends that the standardized bycatch reportittgpa@ogy (SBRM”)
developed by defendants violates the MagnuSiavend-ishery Conservation and Management
Act (“MSA”), 16 U.S.C. 88 1801-1891becausadt: 1) grantsRegional Administrators

discretion to avoid implementing the SBRMon a findinghat thereareoperational constraints

! Pursuant to Federal Rule of Civil Procedure 25(d), if a public officer named as a party
to an action in his official capacity ceases to hold office, the Court will atitaita substitute
that officer’s successor. Accordingly, the Court substitutes Gary FelfoclCarlos M.
Gutierrez.

2 Both NOAA and NMFS are agencies of the Department of Commerce. (Compl. 1 23-
24.) NOAA has supervisory responsibility for NMFS, which has been delegated tlagyprim
responsibility for managing United States marine fisheries through fishemggement pies,
plan amendments, and regulations implementing those plhks. (
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that prevent its full executiomnd 2)applies only to those species targeted by federal fisheries
and excludes other species that are part dbybatch (Mot. of Pl. Oceana for Summ. J. [“Pl.’s
Mot.”] at 18) Plaintiff furtheralleges that the agerisydecision to approve the SBRWas
arbitrary and capricious because the agdaitgd to adequately respond to scient#fisdence
andit ignored its own findings regarding issues of observer bias and precikioat 45.)
Finally, plaintiff contends thathe agency’s decision to cduct an Environmental Assessment
(“EA”) as to the SBRMwhich resulted in the issuance of a Finding of No Significant Impact
(“FONSI”), rather tharanEnvironmental Impact Statement (“ElSViolates the National
EnvironmentaPolicy Act (“NEPA”), 42 U.S.C. 88 4321-4370hld( at 34.) Accordingly,
plaintiff asks the Couttb 1) declare the SBRMNd the EA/FONSInN violation of the MSA,
NEPA, and the Administrative Procedure Act (“APA”), 5 U.S.C. §; )Bemand the SBRM
and the EA/FONSI to NMFS to develop a new SBRM and NEPA analysis that esmjth the
Court’s order; and)3award fees, expenses, and costs.

Before the Court are the parti€sbssmotions for summary judgment. Having
considered the voluminous administrative record, the partiesspaed the applicable case law,
the Court willdenyplaintiff’'s motion for summary judgment amggantdefendants’ motion for

summary judgment.

BACKGROUND

STATUTORY FRAMEWORK
A.  The Magnuson-Stevens Fishery Conservation and Management Act
The MSA, passed in 1976, “provides the statutory framework for the protection and

management of the nati@imarine fishery resourcesConservation Law Found. v. Evar09



F. Supp. 2d 1, 5 (D.D.C. 200¢)CLF"); see alsdl6 U.S.C. § 1801(b). The Acteateceight
Regimal Fishery Management Counditsith “the authority and responsibility to govern
conservation and management of the fisheries under its geographical jurisdicGaf,”209 F.
Supp. 2d at 5The Regional Guncils are tasked with developing and impletmenFishery
Management Plans (“FMPs”) and amendments thetdtp16 U.S.C. § 1852(g)(3)(A)Each
FMP and FMP amendment is theatommendedb andreviewed and evaluated by NMFS
and/or NOAA to determine whethigrcomplies with the MSAand other apptable law® 16
U.S.C. § 1854. FMPs, FMP amendments, and any necessary implementing regulations are
subject to public review and commenmd. § 1854(a)(1), (b)(1)If the Secretaryinds that the
plancomplies with all applicable law, he or stmay appoveit or partially or completely
disapprovat, id. 8§ 1854(a), and, to the extent it is approved, the FMP or FMP amendment is

then implemented and enforced by NMHAS. § 1854(c).

% Regional ®uncils are “quasiegislative bodies"Defs.’ Mot. for Summ. J. & Mem. in
Opp’n to Pl.’s Mot. for Summ. J. [‘Defs.” Opp’n”] at 4) made up of “individuals who, by reason
of their occupational or other experience, scientific expertise, or trainingnewdddgeable
regarding the conservation and management, or the commercial or recrdatiorat, of the
fishery resources of the geographical area concérrgdU.S.C. § 188(b)(2)(A). The eight
councils arethe New England Council; the Miélitlantic Council; the South Atlantic Council;
the Caribbean Council; the Gulf Council; the Pacific Council; the North Pacific @oamd the
Western Pacific Guncil. Id. 8 1852(a)(10A)-(H).

*Two of the Regional Councils, tiNew England Guncil and the Ntl-Atlantic Council,
havejurisdiction over the thirteefederal fisheries in the Northeast United States. (Compl.
28); see alsdl6 U.S.C. § 1852(a)(1)(AB).

® The MSA sets fott fifteen “National Standards,” or requirements, for FMPs, 16 U.S.C.
§ 1853(a)(1):15), and the Secretary may rawtopt an FMP recommended by a Regional
Council ifit violates any of these provisionSee CLE209 F. Supp. 2d at 5-@\t issue in this
ca is provision 11, which requires the establishment of an SBRM for each FMP. 16 U.S.C. §
1853(a)(11).

® The approval of an FMP requires: (1) an initial review of the FMP, to ensure its
consistency with the MSA and other applicable law; (2) the pubtisbfithe FMP in the Federal
Register, followed by a 6@ay public comment period; and (3) the approval, disapproval, or
partial approval of the FMP within 30 days of the end of the comment period. 16 U.S.C. §
1854(a);see also CLF209 F. Supp. 2d at 5.



In 1996, Congresgassed the Sustainable Fisheries Act (“SFA”), whickraaed the
MSA to require thatll FMPs includea standardized reporting methodologio“assess the
amount and type of lzatch occurring in the fisher[ieShs well as conservatn and
management measures that minimize bycatch and the mortality of bwdatthcannot be
avoided.” 16 U.S.C. § 1853(a)(11); Pub. L. No. 104-297 § 108(b), 110 Stat. 3559, 3574-75
(Oct. 11, 1996)° Following passage of the SFA, NMFS prepared guidelines, ultimately adopted
as a final ruleto assist Regionaldiincils in the development of FMPs. 63 Fed. Reg. 24,212
(May 1, 1998)codified in relevant part &0 C.F.R. § 600.350. The guidelirstate that[a]
review and, where necessary, improvement of data collection methods, data sadrces, a
applicatims of data must beitrated foreach fishery to determine . . . bycatch and bycatch
mortality . . . .” 50 C.F.R. § 600.350(d).

B. National Environmental Policy Act

NEPA, 42 U.S.C. 88 4321-4370f, “has twin aims™gdlac[ing] upon an agency the

obligation to consider every significant aspect of the environmental impagtroposed

action” and “ensur[ing] that the agency will inform the public that it has idhdeasidered

" The MSA provisiorrelevant to SBRMs states:

[a]ny fishery management plan which is prepared by any Council,
or by the Secretary, with respect to any fishery, shallestablish

a standardized reporting methodology to assess the amount and
type of byc#éch occurring in the fishery, and include conservation
and management measures that, to the extent practicable and in the
following priority[:] (A) minimize bycatch; andB) minimize the
mortality of bycatch which cannot be avoided.

16 U.S.C. § 1853(a)(11).

8 Congress further amended the MSA when it passed the MagBtseens Fishery
Conservation and Management Reauthorization Act of 2006. Pub. L. No. 109-479, 120 Stat.
3575 (2007). The 2006 act mandated the use of catch limits and other accoymaladiures
targeting overfishingSeel6 U.S.C. § 1853(a)(14}5).



environmental concerns in its decisionmaking proceBsilt. Gas & Elec. Co. v. Natural Res.
Def. Cauncil, 462 U.S. 87, 97 (1983) (quotinvgermont Yankee Nuclear Power Corp. v. Natural
Res. Def. Counci435 U.S. 519, 553 (1978)Y he Act “d[oes] not require agencies to elevate
environmental concerns over other appropriate considerations,” but ratbquires agencies
to “take a ‘hard look’ at the environmental consequences before taking a major’aldi; see
also Robertson v. Methow Valley Citizens Coydd@D U.S. 332, 350-51 (1989) (holding NEPA
does not impose “substantive environmental obligations” on agencies, but rather “prohibit
uninformed—rather than unwiseagencyaction”).
. PRIOR LITIGATION

This casarises from two earlier challenges by plaintifithe agency’s approval of FMPs
in the Northeast. In 200p]aintiff filed paralkl lawsuits, challengingmendment 13 to the
Northeast Multispecies FMRceana, Inc. v. Evanslo. 04-811, 2005 WL 555416 (D.D.C. Mar.
9, 2005)(“Oceana ), and Amendment 1t the Atlantic Sea Scallop FMBgceana, Inc. v.
Evans 384 F. Supp. 2d 203 (D.D.C. 2005pD¢eana I1). In both cases, this Court granted
summary judgment to defendants on most of plaintiff's claims. Howev@geana ) plaintiff
arguedjnter alia, that Amendment 13 did not establish an SBRM, despite endansintgended
level of bycatch oversight, because it failed to establish a mandatory lewedrsight. 2005

WL 555416, at *39. The Court agreed, noting that the Amendment “d[id] not contain a

® In a precursor to plaintiff's 2005 challenges, Judge Kessler of this Court found in 2001
that an FMP amendment and “framework adjustment” setting forth certzatcbyreporting
provisionswereinsufficient to satisfy the requirements of the MSBLF, 209 F. Supp. 2d at 11-
13. The Court entered a remedial order setting a minimum level of observergeovdrat 13;
see also Oceana 2005 WL 555416, at *37. NMFS subsequently promulgated Amendment 13,
which was the subject of plaintiff's challenge@aeana | (Defs.” Opp’n at 9)see also Oceana
I, 2005 WL 555416, at *38-39.



mandatory level of observer coveratfednd “d[id] not contain any new bycatch reporting
methodology.”Id. The Court further held that although the SBRM set forth the agency’s
intention to achieva five-percent level obbserver coveragéan FMP that merely suggests a
hoped-for result, as opposed to ‘establishfiagbarticular sandardized methodology, does not
measure up to [MSA’s] requirementdd. at *40 (quoting 16 U.S.C. § 1853(a)(1(R)teration in
original)). Specifically, the Court found that the “desire” of the agency to maintainienomm
level of coverage was “ambiguous” and “optional” because the Amendment providguaethat
coverage level “may be subject to change if the Secretary deems it prishext *39. Further,
the Court held that the agency’s failure to respond to the Bab¢odlk Sommissioned by
Oceanaegarding theprecision of discard estimatesnstituted disregard of the “best scientific
information available” in violation of the MSA and the APA. at *42 see alsd 6 U.S.C. §
1851(a)(2) (c]lonservation and management measures shall be basedhapoest scientific
information available”).

Similarly, in Oceana 1] the Court held that Amendment 10 violated the MSA because it
“d[id] not set forth the substance of a reporting methodology for the scallopyfeskezpt in a
vague and conclusory fashion” that gaveNidFS Regional Administrator “complete
discretion” regarding the implementation of bycatch reporting methods anttheda. 384 F.
Supp. 2d at 232, 234ee also idat 234 n.41driticizing anendmentor leaving“all decisions”
regading “method for determining observer concentration” to Regional Admatisjr The

Court found that the Amendment did not establish any techniquegeabs of accuracand did

19 At-sea fishery observersd, scientists who board commercial fishing vessels to
observe and recd discards occurring on the trip) are an important source of information about
fishery bycatch.See Oceana, Inc. v. Logk&/4 F. Supp. 2d 39, 42 (D.D.C. 2009). In
developing an SBRM, one “key issue” is “how to allocate a limited number of observers
fishing vessels to obtain statistically reliable data that estimates, as dgcasgiessible, the
amount of bycatch that occurs across the entire fleet.” (Defs.” Opp’n at 1.)



not “target[]a specific level of observer coverage by area that would pecstatistically reliable
estimates of bycatch.ld. at233. The Court also found that the agency, by remaining silent on
the issueagainfailed to demonstrate that it had responded adequattig thhestscientific
information available’tegarding bia and accuracyld. at 232. In both cases, the Court
remandedhe bycatch portions dlhetwo amendmentso the agency for further actiomd. at

256;0Oceana ] 2005 WL 555416, at *43.

[I. FACTUAL AND PROCEDURAL BACKGROUND

After the issuance dDceana landll, NMFSset outto addresshe problems identified in
those decisionBy establising a comprehensive Northeast SBRM that would set bycatch
reporting and assessment standards for all thirteen federal fisheriedNartheast regionSee
73 Fed. Reg. 4,736, 4,737 (Jan. 28, 2008) (codified at 50 C.F.R. pt. 648) (hatiNMFS
undertook to “address all Northeast Region FMPs” and that amendment “covers 13 FMPs, 39
managed species, and 14 types of fishing gear”). The Northeast Region Omnildlis SBR
Amendment (SBRM Amendment”)established an SBRM comprised of seven elements,
including: 1) bycatch reporting and monitoring mechanisms; 2) analytical teesand
allocation of atsea fisheries observers; 3pBRM perfamance standard; 4) a SBRM review
and reporting process; 5) framework adjustments and/or annual specificati®iqns; 6) a
prioritization process to be used when mandated observer coverage leveldeannot
implemented because of practical considerations such as budget constidisprovisions
for industryfunded and observer saside programs(Administrative Record ["ARB953-54.)

The final SBRM Amendment is a 64&ge document that extensiveigcussegach of
the above elementsS¢eAR 3239-80.) The Amendmewias develped and finalized over a

two-year periodusing a process, provided for in the MSA, by which RegiowainCils create



and approve an amendment, and they gaes it on for review and approval NMFS. Seel6

U.S.C. § 1852(h)(5{for fisheries under its authority, Regional Council shall prepare and submit

FMPs and amendments to NMFS). Here, the SBRM Amendment was appyabhedMid

Atlantic Council (AR 3027-29) and the New England Council in June 2007. (AR 3058.) NMFS

then madehe SBRM Amendmerdvailable for public commentfor a twomonth period iduly

2007. (AR 3076-7§ During that twemonth period, NMF&lsoissued a proposed rule in

Augustto implement th&BRM Amendment and opened it for public comment until September

24, 2007. (AR 3085, 3111.) Plaintiff submitted comments on both the draft Amendment and the

proposed implementation ruté.(AR 3186-200.) The Lenfest Ocean Program also submitted

comments on the Amendment and the proposed rule, which consisted primanpoit from

Dr. MurdochK. McAllister entitled “Review of the Northeast Region Standardized Bycatch

Reporting Methodologyt“McAllister Report”)*? (AR 3120-61.)Plaintiff's comments also

referenced the McAllister Report and highlighted certain issues raigeththAR 3188-91.)
OnOctoberl8,2007, the Science and Research Director of the New England Fisheries

Science CentgfNEFSC”), a part of NMFS, prepared an analysis of and resporike to

McAllister Report for NMFS Regional AdministratBatricia Kurkul (AR 3882-85.) The

NEFSC response to the McAllister Report specifically addressed Dr. Miekls concerns as to

1 plaintiff also participated in public meetings and submitted a series of commest letter
throughout the two-year development and approval process. (Pl.’s Mosest dIscAR 235,
380, 641, 3019.) In particular, plaintiff raised its concerns about obssffeet-bias and the
need for a full EIS and studies to determine the level of precision and accuraay incdata.
(Pl.’s Mot. at 4;see alsdAR 236, 237-38.)

12The McAllister Report sought to provide an “independent scientific review of the
SBRM.” (AR 3122.) The Report addresseder alia, whether the SBRM wouldchieve
bycatch estimates with the expected precision, account for rare bycatch andrdsnsider the
change in fishing behavior caused by the presence of obsargeth¢ “observer effect”). Id.
3122-23.) The Report specifically noted the problem of bias in discard estimaiasafrt@am
observed ships.Id. 3126.)



the agency’s selection of a “combined ratio method” as the bycatch estandtbe problem of
potential bias in data derived fromssda observer e@rage versus fishing vessel trgports
(“FTVR"). (Id. 3882, 3883-84.) NEFSC “disagree[d]” that bias precluded the use of observer
data based on its “extensive experience” with those data sets, noting that wesselavoid
fishing in a nonrepreserdtive fashion because it could result in significant economic hardships
for them (Id. 3884.) AlthoughNEFSCacknowledged thahe measures of accuracy of
observational datare incompletehecause the “truth” remains unknown, it found that any
potential bias in the data did not undermine the overall progreh). I§ short, although[t]he
McAllister report provide[d] a number of instances where further relsean be directed,”
NEFSC concluded that “it d[id] not alter [its] conclusion that the SB&&Iscientificallysound
process for implementing a continuously improving process of bycatch estithafid. 3885.)
NEFSCalsoindicatedthat it would “provide a more detailed response to the comments and
issues raised by Dr. McAllister for inclusiamthe response to public comments in the preamble
to the final rule.” [d.)

On October 22, 2007, Ms. Kukul sent a letter te Mew England and Midtlantic
Councils, informing them that NMFS had approved the SBRM Amendment. (AR 30h6.)
December @, 2007, NEFSC provided a further response to the McAllister Report to Ms. Kukul
for inclusion in the response tioe public comments section of the final rule. (AR 3919-28;
Defs.” Opp’n at 12.)NMFS promulgated the final rule implementing the SBRM Anmeent on
January 28, 2008. 73 Fed. Reg. 4,736 (Jan. 28, 2608ntiff filed the instant action on

February 25, 2008.



ANALYSIS

STANDARD OF REVIEW

Theappropriate standard of review of final agency decisions under thei$t®atained
in theAPA. NMFS final decision must be upheld unless it is found tarbérary, capricious,
an abuse of discretion, or otherwise not in accordance with law. 16 U.S.C. § 1855(f)(1)(B)
(reviewing court may set aside challenged regulation or action bagedn groundspecified
in 16 U.S.C. 8§ 706(2)(AjDP)). “The scope of review under the ‘arbitrary and capricious’
standard is narrow and a court is not to substitute its judgment for that of thg.agkrent v.
Shalalg 70 F.3d 610, 616 (D.C. Cir. 1995YAdministrative actions are presumed valid and are
accorded greater deference; thus, the inquiry is only whether the Secretarsisrg were
unreasonable, and ‘this court will not second guess an agency decision or questiontivaether
decisionmade was the beshe.” Oceana 1) 384 F. Supp. 2d at 211-12 (quoti@&W Fish Co.
v. Fox 931 F.2d 1556, 1565 (D.C. Cir. 1991)). The Court’s only task idgtefmine whether
the[agency has considered the relevant factors and articulated a rational connectiomiiéevee
facts found and the choice madd3alt. Gas & Elec. C9.462 U.Sat 105.

“Moreover, the Court will not lightly depart from regulations promulgated bygengy
in order to achieve a statute’s goalOceana 1) 384 F. Supp. 2d at 212 (citi@prtinental Air
Lines Inc. v. Dep't of Transp843 F.2d 1444, 1451-52 (D.C. Cir. 1988) therefore will not
do, when interpreting a statute embodying conflicting demands, for courts gramebprt to a
single ‘broad purposesf a statute and theampby a judicially idealized ‘goalto drive the
interpretive process)). Because enforcement of the MSA involves the interpretation and
evaluationof highly technical scientific findings, it is “especially appropriate for tbar€Cto

defer to the expertise and experiencéhoe individuals and entities-tBecretary, the

10



Councils, and their advisors-whatme [MSA] charges with making difficult policy judgments
and choosing appropriate conservation and management measures based on their eghluations
therelevant quantitative and qualitative factordNat’l Fisheries Inst.Inc. v. Mosbacher732 F.
Supp. 210, 223 (D.D.C. 199&ee also Pittston Coal Group v. Sebb#88 U.S. 105, 150 (1988)
(“[Als an interpretive question becomes more technical, thergge of tle agency charged with
a statutes administration becomes greater and deferring to its construction rathemgborting
our own becomes more appropriate.”)

Similarly, under NEPA, “[the role of the courtis simply to ensure that the agen@sh
adequately considered and disclosed the environmental impact of its actions asdidwsion
is not arbitrary or capricious.Balt. Gas & Elec. C9.462 U.Sat 9798; see also Nevada v.
Dep’t of Energy457 F.3d 78, 87-88 (D.C. Cir. 2006) (applying APA’s arbitrary and capricious
standard “to review both the exacy’s procedural compliance with NEPA and the adequacy of an
EIS”). “[O]nce an agency has made a decision subject to NEp#@cedural requirements, the
only role for a court is to insure that the agency has considered the environtnes&juences;
it cannot ‘interject itself within the area of discretion of the executive tetohoice of the
action to be taken.”Strycker’'s Bay Neighborhood Council, Inc. v. Karléa4 U.S. 223, 227-
28 (1980) (quotinglleppe v. Sierra Club427 U.S. 390, 410 n.21 (197@Neither [NEPA] nor
its legislative history contemplates that a court should substitute its judgmentt fofr tthe

agency as to the environmental consequences of its actions.”)).

I. SUFFICIENCY OF THE SBRM AMENDMENT UNDER THE MSA

The MSA requires NMFS to “establish a standardized reporting methodologessas

the amount and type of bycatch occurring in the fishery.” 16 U.S.C. § 1853(a{¢¢ana

11



argues that the SBRM Amendmentd$do establisilsucha methodology because it creates a
“loophole” thatallowsthe NMFS Regional Administratéo avoid applyinghe minimum
acceptable level of observer coverage under the SBRIy year In which external
operational constraints wouldgvent NMFS from fully implementing the requiredsata
observer coverage levgldut instead to consult withdgionalCouncils as to the appropriate
allocation of resources. (AR 3274-75; Pl.'s Mot. at 19-22.) Oceana further contends that the
SBRM Amenanent violates the MSA because the performance standard established in the
Amendment does naipplyto species that are not federally managed, although these species
constitute gartof thefishery bycatch. (Pl.’s Mot. at 22-25.)

A. The SBRM Amendment’sPrioritization Process

As noted, the MSA requires NMFS ‘testablisha standardized reporting methodology to
assess the amount and type of bycatch occurring in the fishery, and include crmmsandht
management measures thatminimize bycatchdnd minimize the mortality of bycatch which
cannot be avoided.” 16 U.S.C. § 185811) In an effort to fulfill this requirement after
Oceana landll, theSBRM Amendmenestablishea 30 percent CV performance standsrd.

(AR 3273; Defs.” Opp’n at 23.) The standangans that “[gdch year, the Regional

13«Ccv” stands for “coefficient of variation.” (AR 3884.) The SBRM defines “C¥” a

a standard measure of precision, calculated as the ratio of the
square root of the variance of the bycatch estimate (i.e., the
standard error) to the bycatch estimate itself. The higher the CV,
the larger the standard error is relative to the estimate. A lower CV
reflects a smaller standard error relative to the estimate.- A 0
percent CV means theis no variance in the sampling distribution.
Alternatively, CVs of 100 percent or higher indicate that there is
considerable variance in the estimate.

(1d.)

12



Administrator and the Science and Research Director shall allocate suffieseat @bserver
coverage to the applicable fisheries of the Northeast Region in order to acleeekd |
precision (measured #se CV) no greater than 30 percent for each applicable species and/or
species group.” (AR 3273 Jhe SBRMAmMendment sets forth a detailed methodology by
which the Regional Administrator can estimate the numbebsérver days needed to achieve
the 30 percent standard and allocate observers among vessels to reach that kerfehaar
Mot. at 20; AR 3429-34, 3444-57, 3465-66, 3483.)

The SBRM Amendmerdlsoprovides that in a year in which “external operational
constraints” prevent NMFS from “fully iplementing the required-aea observer coverage
levels,” the Regional Administrator will consult with the Regional Councils “to cheterthe
most appropriate prioritization for how the available resources should be alldcga&® 3954;
see alsAR 3465-66.) The SBRM Amendment calls for the Regional Administrator to provide
the Regional Councils with data and a recommendation for prioritization thairékescount a
variety of factors, including:

[m]eeting the immediate and anticipated data needsigcoming

stock assessments; legal mandates of the agency under other
applicable laws, such as thexdangered [geciesAct or Marine
Mammal Protection At; meeting the data needs of upcoming
fishery management actions, taking into account the statuciof ea
fishery resource; improving the quality of discard data across all

fishing modes; and/or any other criteria identified by NMFS and/or
the Councils.

(AR 3465-66.) Plaintiff characterizes th prioritization process as a “loophole” that NMFS has
used to “ignore the established methodology.” (Pl.’s Mot. at 20-21.) Specificalkytifl
contends that in 2008 and 2009, NMFS cited funding shortfalls as “external operational
constraints” to avoid allocating the number of observer coverage days needmethtthes30

percent CV performance standardd. @t 21.) Plaintiff equates the prioritization “loophole”

13



with the 5 percent “observer goal” rejected by the Cou@ideana landll, in that the SBRM
Amendment’s prioritization process means that thee86gmt CV performance standard is
necessanl notmandatory (Id.) See also Oceana 2005 WL 555416, at *39 (finding that
Amendment 13 “d[id] not contain a mandatory level of observer covemgebdntain any new
bycatch reporting methodology”Plaintiff also maintains thahe prioritization process is au
hocapproach to bycatch reporting that “starts afresh year after yesdgoy no generalized
method established in the fishery management plan” and reduces the Regional @ouncils
“consultants” to the Regional Administrator. (Mem. of Pl. Oceana in Supp. of ltsdot. f
Summ. J& In Opp’n to Defs.” Mot. for Summ. J. [Pl.’s Reply”] at 5-6.)

The Courtcannot acceptlaintiff's depiction of the SBRM Amendment’s prioritization
process as “functionally the same” as that whiehCourtrejectedn Oceana landll. In these
cases, the Court’s fundamental problem with theradments at issue wahat they containeab
mandatory bycatch reportirsgandards or procedural provisior$sege.g, Oceana |} 384 F.
Supp. 2d at 232 (Amendment 10 “fail[ed] to establish a bycatch reporting methodology, but
instead gives complete discretion to the Regional Administiaidr at 233 (Amendment did
not “set forth . . . techniques” or “targef]specific level of observer coverage by area that
would produce statistically reliable estimates of bycatddat 234 (Amendment did not
indicate “how the Regional Administrator should determine the ‘distribution [cda®aled
trips] by gear and aréa(alteration in originaly Oceana | 2005 WL 555416, at *39 (noting that
Amendment 13 contained “among its ‘approved measures’ no specific mention ohbycatc
reporting”);id. at *40 (Amendmentmerely suggest[ed] a hopéddr result,as opposed to
‘establsh[ing]’ a particularized methodology(alteration in original) id. at *43 (Amendment

“does not mandate a ‘standardized reporting methodology’™). By contrast, Bid SB

14



Amendment states that it will “ensure” that the data collected is sufficient taqgag@dCV of no
more than 30 percent. (AR 3273.) It then sets forth procedures by wisiea abservers are to
be allocated to meet the 30 percstaindard. (AR 3437, 3953-54.) These procedures “provide
decisionmakers and the public with a program bétactually will bedoneto improve bycatch
reporting,”Oceana 1) 384 F. Supp. 2d at 234, unlike the amendmepstedoy the Court in
Oceana landll.

The prioritization process established by the SBRM Amendment to address budget
shortfalls and other “external operating constraints” doegimet‘complete discretion” to the
Regional Administratoto determine what, if any, bycatch reporting methodology should be
used (SeeAR 3465-66.) Instead the prioritization procedures govern the Regional
Administrator’'sallocation of observers in the event that he or she cannot follow the SBRM
Amendmenmmandate regarding the level of coverage. RRgional Administrator must start by
identifying the allocation of observer days needed ¢etrthe 30 perce@V standard anthen
note the toverage levels that would be available if the resource shortfall were allocated
proportionately across all applicable fisheriedd. 8465.) Thereaftehe Regional
Administrator is to recommenralterations to that proportional distribution based on a sefries
factorsidentified in the SBRM Amendment, such as the need to comply with the Marine
Mammal Protection Act and the Endangered Species @at) The Regional Councils “may
choose to accept the proposed observer coverage allocation or to recommend revisions or
additional considerations for the prioritized observer allocations ultimatielgted and
implemented” by the Regional Administrator. (AR 3954.)

Unlike Amendment 10 i®@ceana I] this procedure does not link the number of

observers to a “funding mechanism” without consideration of the adequacy oveérage See
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384 F. Supp. 2d at 23Rather, it establishes an adequate level of coverage based on scientific
evidencejndependent of financial or other considerations, but it goes on to p@vide
contingency plam the event that practical limitationseyond\NMFS' control, prevent the
agency from meeting the CV standaf@R 3465, 3953-54

The MSA requirement that the FMP establish a standardizedchyegiorting
methodology does not mean that the agenaynot deviate from the standardized methodology
regardless othe external factorthat impacthe agency* Accordingly, the Court concludes
that the SBRM Amendmestufficiently satisfies the MSA’bycatch reporting requirement. The
prioritization procedures do not do away witie methodologyestablished by the SBRM
Amendment, which is not optional and may not be discarded because NMFS decides it does not
want to use it. $eeAR 2089 (“[tjhemethalology contemplated under the preferred alternatives
of the Amendment Document is nondiscretionary”); AR 3274 (prioritization process uged onl
“[i]n any yea in which external operational constraints woptdventNMFES from fully
implementing theéequiredat-sea observer coverage levels”) (emphases add&d3756 (“The
performance standard is not proposeds&rve as a mere target, but is an objective meastine of

level of observer coverage necessary to achieve the level of precision speckiged in t

4 Oceana argues that the MSA does not include an “escape clause provision” that permits
the agncy to establish reporting on ad hocbasis each year, but rather mandates that the
agency “establish a standardized bycatch reporting methodology.” (Pl.\s&é&p) The Court
agrees that the MSA does not allow the agency to develop an FMP that leaves theSBRM
revision at the agency’s whim or makes the use of the methodology optional, subk that t
agency could decide one year not to implement the observer programSselDceang P005
WL 555416, at *40. Indeed, this Court’s critique of Amendment X3aeana focused largely
on the language in the Amendment that indicated “only an ‘intent’ to implement arateglequ
program,” rather than an obligatioild. However, the SBRM Amendment establishes a
mandatory level of observer coverage, and the agency has no discretion to change .that level
(AR 3274.) Only when outside factors prevent the agency from proceeding as it itedidiiga
do by the SBRM Amendment do the prioritization procedures take effect, and then, those
procedures arenty in effect until the next year, when the default 30 percent CV standard applies
again. [d.)
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amendment.j.) Rather, the SBRM Amendment requires the agency to use the reporting
methodology each year, unless somethegérnal; or outside the agency’s control, prevents it
from doing so in a given year. (AR 34B%ven then, changes to the number of observer days
arekeyed to the level needed to meet the established bycatch reporting star8fapdiafent,
deviating only based athe external constraints and other specifeaddors (AR 3954.) To the
extent plaintiff takes issue withetype ofprioritization procedures included in the amendment,
as opposed to other approacti¢lat might have been adopted, the Court findsNIMES'’
decision to prioritize coverage as described in the SBRM Amendailentjng Regional
Councils and the Secretaxymake decisions based amrentneeds and prioritiesloes not
violate the MSA.

B. Application of Performance Standard to Select Bycatch Species

Plaintiff also attacks the SBRM Amendment because it “excludes afiedienally
managed species from iteethodology” and “restricts its 30 percent CV performance standard to
federally managed species(Pl.’s Mot. at 18, 23 Specifically, plaintiff takes issue with

NMFS' decisiort® not to consider nofederally managed species in designing and developing

151n a September 24, 2007 letter to Regional Administrator Patricia Kurkul, flaintif
proposed alternative approachesdealing with budget shortfalls, such as requiring fishing
vessels to supplement federal funding so that the SBRM-required levels clbblel sti
maintained, cutting the budget allocations pro rata across all fishing modaskiog fishing
modes by some standard of priority and requiring that the observer needs befutly each
mode in descending priority rank urttlemoney runs out. (AR 3193.)

18 In the section discussing the 30 percent CV performance standard, the SBRM
Amendment states

Because the explicit inclusion of additibhaonFMP managed
species (other than those required under the law), is not necessary
to ensure that data on the discards of these species is collected and
available for review and/or use in stock assessments, and is beyond
the scope required for the SBRMmendment, the need to
explicitly consider nommanaged species in the design and
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ceatain aspect ofthe SBRM Amendmentespite the MSA’s mandate that the agency develop a
methodology to assess the amount and ty@d Gbycatch.” (See id. AR 3470.) See alsal6
U.S.C. § 1853(a)(11) (mandating the establishment of a “standardizeddiyeporting
methodology” that includesoaservation and management measures that” minimize bycatch and
bycatch mortality “to the extent practicable”).

An NMFS analysis of bycatch data from 2004 revealed that observers repatacidi
of 211 uniquespecies, 59f which are federally managed under an RAdiPthe Mid-Atlantic
and/or New England regioms by federaktatute(i.e., the Marine Mammal Protection Act and
the Endangered Species Acf)d. 3468-69.) These S§pecies constitutetthe vast majority
(84.4 percenby weight)of the discarded bycatch in 2004d.] The remaining 152 species,
comprising 15.4 percent of the 2004 bycatnie, either unregulated or are regulated only at the
state level. Ifl.) Importantly,as denonstrated by the data from 20@4hery observers collect
data regarding all discarded specielether federally managed or notd. (3470 (“Observers
are trained and expected to record information regarding 611 species . . . and olseesvds
both discards and lded catch.”). However, for purposes of developing the 30 paré/
performance standarmd the SBRM Amendment and allocating observer days to ensure sufficient
bycatchreporting,NMFS decided that ilid not need to take into consideration riederally
managed speciegld. 3469-70 see alsdefs.” Opp’nat 27) Put another walNMFS collects
data regarding all bycatch species, whether federally reguateat, but the allocation of
observers to comply with the 30 percent performance standardfieticaaoumnl” only federally

managed species, meaning finecision of thelata collected on nefederally managed species

development of the SBRM was eliminated from further
consideration, other than to continue to ensure that all species
(managed and nonmanaged) encountered by observed fishing
vessels are reportaither as landings or discards. (AR 3470.)
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is not regulated in theameway asit is for managed speciefAR 3959 see alsad. 3458 (CV
standard “addresses the precisionhef éstimates, not the accuracy of the estimpjes”

Plaintiff argues thatto comply with the MSA'’s requirement that FMPs assess “bycatch,”
NMFS mustapplythe 30 percent Cyerformance standatd all bycatch species in determining
the number and allocation of observer days, because the statutory definition df lbgpestaot
distinguish between federally managed and unmanaged species. (Pl.’'s Motit@3q
C.F.R. § 1802(2).)The Courtagrees that the MSA demands assessment of the bycatth of al
species, not just those species that are federally mardmgedhis is satisfied by the
requirementhat atsea observersompile data omll bycatchobserved However, the statute is
silent as to the method(%) be used fobycatch assessmeiaind it includes no requirement that
all species of bycatdbe estimatetf with thesame degpe of precision and accuracl.is
therefore not improper to adopt, for example, a 30 pefe¥rgerformance standareéwhich
itself permits a certain level of imprecisionreporting—but to limit its applicatiorio the bulk,
in terms of weight, of bycatchBoth the CV standard chosen and its applicaredesigned to
estimate bycatch bgapturing the vast majorityf animals caughivhile allowing ome level of
estimation error.The assessmenf some species more precisely than others doeasot
plaintiff suggestsiexclude” certaintypes of bycatch from the SBRMather, itmeasureshose

species differently®

" The MSA does not preclude NMFS from adopting various techniques designed to
estimatethe amount of bycatch. Indeed, the purpose of the SBRMe®itaatehe bycatch in
federal fisherieshecause reporting all bycatch at every fishery is not possiBeeAR 3244
(“[A]ln SBRM can be viewed as the combination of sampling design, data collectioprese
and analyses used to estimate bycatch in multiple fisheries.”); 3959.)

18 plaintiff argues that the agency’s establishment of the 30 percent CV performance
standard for bycatch data collection acknowledged “an inadequacy in its [dgntiatch
collection program, which did not establish or comply with a performance standak&s” (P
Reply at 10.) Plaintiffs contend that the failure to apply that standard tccalichyperpetuates
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In short, the MSA requires NMFS to assessabgic at federal fisheriebut it gives the
agencydiscretionto adopt appropriate assessnmmethods. The Coutherefore concludes that
the decision to allocate observers to ensuaettie 30 percent CV performance standard is met
with respect to moshut not all, bycatch specieshile still estimatingall bycatch does not

violatethe MSA.

[I. SUFFICIENCY OF THE SBRM AMENDMENT UNDER THE APA

The APA obligates a reviewing court to set aside and hold unlawful any agetion,‘ac
findings, and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” 5 U.S.C. § 706(2)@geana contends thide agency
violated the APA by failing to adequately addréythe concerns raised Ililye McAllister
Report and?) the statistical findings and best available science on the issue of bias. (Bf.'s M
at 25.)

A. NMFS Response to the McAllister Report

In response to thieMFS requestfor comments on the Final Draft of the SBRM
Amendment (AR 3076}he Lenfast Ocean Progracommissionedhe McAllister Reporta 39
page independémeview of the SBRM draft by a fisheries science exp&he reporivas sento
the NMFS Regional Administrator on September 24, 2007, the last day of the comnwuaht peri

(Pl’s Mat. at 6; AR 3120.) On October @gemry officials conducted a conference concerning

the deficiency of the earlier programd.f The Court disagrees. As discussed, the problem with
the earlier FMPs was that they failed to estaldisyhimethodology, not that the methodology

was inadequateOceana 1) 384 F. Supp. 2d at 232 (Amendment 10 “does not set forth the
substance of a reporting methodologygeana ] 2005 WL 555416, at *43 (Amendment 13
“does not mandate a ‘standardized reporting methodology”). In contrast to tHesa=d4Ps,

the SBRM Amendment establishes a mandatory reporting methodology that albitsaiz
observers based on a precision level as applied to federally managed speceethe®@bservers
are allocated, theseport on all bycatcmot just federally managed spes, as required by the
MSA. (AR 3459.)
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the agency’s response to the report. (AR 3212.) NEFSC agrpegptre a decision
memorandunt? “sufficient to allow the Regional Administrator to move forward with a
recommendediecision on the SBRM Amendment” by the October 22, 2007 deadline, and
more detailedesponse shortly after the decision date to include in the preamble to the final rule
(AR 3213.) NEFSCsubmitted itfour-pagesummary responsen October 18° (AR 3882.)
The response concludéaatwhile the agency would incorporate some of Dr. McAllister’'s
suggestions “into the evolution of the SBRM,” his “critique d[id] not provide a sufficiesis lba
disapprove the SBRM Amendmentlti(at 3882-83 The NMFS Assistant Administrator
approved the SBRM Amendment on October 22. (Pl.’s Mot.7atAR 3882-85, 3887.)

On December 20, 200REFSC submitted second, more detailed, J&ge respase to
the McAllister ReportAR 3919-28), which was then includedtire Notice of Final Rule that
was released by the aggran January 28, 20081d( 3962-66) The second NEFSC response
“providedadditional technical justification for the approaches tiaate been taken and
summarizedadditional work that has been conducted since the September 2007 report by Dr.
McAllister.” (Id. 3919.) The responseenton toreferencehe working papers regarding

discard estimation prepared foGaoundfish AssessmeneRiewMeeting (“GARM”)** that

9 The decision memandumwas to “clearly identify[] the major comments raised by
members othe public on the amendment and include[] an assessment of tlieaige of
those comments and whether any, including the technical comments identified icAhistist
Report, [we]re substantial enough to warrant disapproval of part or all of the SBRM
Amendment.” (AR 3212.)

20 The agency’s responses to comments dtiar Dr. McAllistets were submitteen
October 15, 2007. (AR 3221-38.)

2L On October 29, NEFSC began GARM |1, the third in a series of periodic regional
scientific peer reviews designaa providebenchmark assessmefus the groundfish stocks
managedy theNEFMP. GeeAR 1079, 4770.) Working papers were drafted in anticipation of
the October 29 GARM meeting, at least two of which concerned the topic of distiardtmsn,
which was thesbject of the McAllister Report(See id4713, 4750.) The fo sessions of
GARM Il took place between October 2007 and August 20@BA4770.) Thdirst meeting
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took place on October 29 and noted that “[s]everal of the validation issues highlighted by D
McAllister were examined” at thateeting (Seed. 3924-26.) The response also stdtet as a
result of recommendations in the McAllister Report, the agency conducted tsdmidests of
“alternative estimators,” the results of which walgo discussed at tii@ARM. (Id. 3925.) The
response concluded, consistent with the NEFSC summary response submitted on October 18,
that while the agency acknowledgen utility of Dr. McAllister's commerst and suggestions,
continued to support the approach taken in the SBRM Amendmdn89(9.)

Oceana now argues tHdMFS “relegated its substantive review of the McAllister
[R]eport to the GARM [meeting], held one weafter the agency approved th88M
Amendment.” (Pl.’s Mot. at 26.) As sugblaintiff maintains thathe agency’s December 20,
2007 response to the McAllister Report was an arbitrary and caprigosshot justification
of its approval of the SBRM.Id.) In support of this argumentigintiff cites Brookings
Municipal Tdephone Company. FCC 822 F.2d 1153 (D.C. Cir. 198%yherethe D.C. Circuit
requiredan agencyo “demonstrate a ‘rational connection betweerfdloes found and the choice
made,”id. at 1165 (quotindgrarmers Union Cent. Exch., Inc. v. FERG34 F.2d 1486, 1499
(D.C. Cir. 1984)), but cautioned thapfpst hocrationalizations advanced to remedy
inadequacies in the agency’s record or its explanation are bootldss.”

Plaintiff's citation toBrookings is, howeverinapposite. Brookings(andMotor Vehicle
Manufactures Asciation of the United States, Inc. v. State Farm Mufuatiomobilelnsurance
Company 463 U.S. 29 (1983), upon whi@rookingsrelieg involved instancewhere the
agency'’s attorneys attempted to justify the agency’s actions with ratidghatéad not been

formulated or articulatedt the time the agency had decided to &&te State Farn#63 U.S. at

took place between October 29 and November 2, 2007, and reviewed seven types of data inputs
(landings, discards, tagging, fishery independent and dependent surveys, ecosystem, and
recreational). I¢.)
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49-50 (dismissing arguments in support of agency’s position in court briefs becalge “the
[we]re not the agency’s reasons for” its decisi@rjjokings 822 F.2d at 1170 (dismissing
arguments “posed for the first time in the [agency’s] briefs to this casrtho| excuse [for]

fail[ing] to consider significant alternatives at the agency leveXy.the Supreme Court noted,

“[i]t is well -estdlished that an agency’s action must be upheld, if at all, on the basis articulated
by the agency itself.’State Farm463 U.S. at 50see alsaGrand Canyon Air Tour Coa.

FAA, 154 F.3d 455, 469 (D.C. Cir 1998) (“[W]e may consider only the regulationale

actually offered by the agency during the development of the regulation, and not thegost
rationalizations of its lawyers.”)

Here, NMFSdid not ignore the McAllister Report during the SBRM Amendment
approval process, only tnanufacture resons for rejecting the report during the pendency of
this litigation Rather, the agency concludibat the McAllister Report didat provide a
sufficient basis for disapproval of the SBRM Amendment. (AR 3882;.38Hte agency
submitted a foupage mermrandum supporting that conclusion to the Regional Administrator,
discussing Dr. McAllister’s points and stating its disagreementseithe of his positions.See
e.g, id. 3884 (noting that NEFSQlfsagree[s] with Dr. McAllister that the levels of biakerent
in the data preclude their use in the proposed SBRM” and explaining that “multipleflines
evidence used in the SBRM suggest that any potential bias that may exist in ourratetarve

does not impugn the overall program®j.)The memoranduntdemonstratethat NMFS

22 plaintiff argues that the October 18 NEFSC memorandum is little more than “sgeepin
generalizations” that “made no point of contact with Dr. McAllister’s disicuns did not
acknowledge the flaws he idéred, and did not consider the solutions that he offered.” (Pl.’s
Reply at 17.) The October 18 memorandum belies ttlases. For example, the agency
clearly acknowledgethe two major critiques of the McAllister Reperhamely, theuse of the
combinel ratio estimator (as opposed to alternative estimatob}he use ait-sea observer
data(as opposed to fishing vessel trip reports). (AR 3882.) The memorandum also states that
1) atDr. McAllister’s suggestion, the agenmn “simulation tests of alternative estimators” and
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“considered the relevant factors and articulated a rational connection behedacts found”
andits choice to approve the SBRM Amendmedeaspite Dr. McAllister’s critiqueBalt. Gas &
Elec. Co, 462 U.Sat 105.

TheNEFSC'’s supplementation of its October 18 memorandum after the agency approved
the SBRM Amendment, but prior to the release of the final rule, does not corsigtteoc
rationalizationin violation ofthe APA. The December 20 memorandsmply supplementghe
ageng’'s October 18 conclusion that the McAllister Report does not provide a basis for
disapproving the SBRM Amendment and that the methods used in the SBRM are well-
supported”® (CompareAR 3882-84 (confirming SBRM Amendment use of combined ration
estimator ad atsea observer datajith id. 3921-25 (discussing use of combined ratio estimator
and potential bias in at-sea observer Jate alsad. 3925-26 (discussing results of simulations

and studies referenced in October 18 memorandultnjnderscores ahexplicates the agency’s

that the “initial findings support the use of the discard to total kept ratio and the simple
expansion method;” 2Zhe agencyconducted studies to estimate total landings from the
observed sample data, and found good agreement for the methods used in the SBRM;” 3)
agency rejects Dr. McAllistergroposed estimator because the estimator is but one component
of the overall SBRM and switching out the combined ratio estimator “would not change the
fundamental process proposedhe SBRV Amendment to allocate observer coverage;” 4nd

the agencylisagrees with Dr. McAllister’s conclusion that the bias in the data sets¢eeblkeir

use in the SBRM Amendments “[b]ased on [the agency’s] extensive experientbesihdata
sets.” (AR 3882-84.) The agency clearly reviewed the McAllister Report and respondgd to it
criticisms, which is what the APA demandSeeBalt. Gas & Elec. C9.462 U.Sat 105.

23 plaintiff seizes on the agency’s reliance on the GARM working papers in the
December 20 memorandum as evidence that NMFS only substantively consideredlistdyic
Report at the GARM meeting, which took place one week after the agency’s October 22
approval of the SBRM. Yet, the record is clear that the agency took steps to IERISR12-
13) and respond to (AR 38&5) the McAllister Report within three weeks of receiving-dnd
four days before approving the SBRM Amendmeérttat the McAllister Report was discussed
more fully at GARM lll, and information prepared for the meeting used to eongpit the
agency’s October 18 findings, does not suggest that NMFS relegated subséantiveof the
Report until after the approval of the SBRM Amendment. Rather, it lends credehee to t
agency’s claims that it “took Dr. McAllister's nouments seriously and fully considered them,”
even after it had issued preliminary findings and approved the SBRM Amendment. N¢fs
at 22.)
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reasons for the decisioit;does notreate new reasofs.

In sum, the Court findthat NMFS adequatelgonsidered the McAllister Report during
the rulemaking process asdfficiently explained its decision to approve the SBRM Amendment
despite the report’s criticisn?s. It therefore concludes that the agency did noadstrarily or
capriciously in violation of the APA.

B. NMFS Consideration of and Response to Comments Regarding Bias

Plaintiff also arguethatNMFS violated he APAbecause it failed to adequately consider
bias in developing the SBRM Amendment. (Pl.’s Mot. at 27.) The SBRM Amendment
acknowledges the importance of “[e]liminating potential sources of bias” in wrdenprove|]
the accuracy of the results(AR 3383, 3541.) However, plaintiff maintains that despite the

effect of bias on the results of the SBRM, the agency “never explain[s] eviehlf bias it

24 But even if the Court were to conclude that the agency failed to adequately consider the
McAllister Report pior to its decision to approve the SBRM Amendment (which it does not),
any sucHfailure did not affect the outcome of the agency’s decision, because the De2@mber
memorandum, like the October 18 memorandum, clearly supports SBRM apprbeatfore,
any arguableerrorwould beharmless andvould not warrant remand of the SBRM Amendment
to the agencySeePDK Labs. Inc. v. DEA362 F.3d 786, 799 (D.C. Cir. 2004) (“If the agency’s
mistake did not affect the outcome, if it did not prejudice the petitioner, it would beessntel
vacate and remand for reconsideration.”)

2 |n its Reply, plaintiff also arguethatNMFS “predetermined” the outcome of its
response to the McAllister Report before fully reviewing it, citing the minutes the October
2, 2007conference call. (Pl.’s Reply at-13.) During the call, Ms. Kurkul asked whettany
[of the critiques in the McAllister Report] are sufficiently serious to indicataldifferent
approach to the design of the SBRM is necessary or warranted.” (AR 3212.) An NE&HSC
member responded that “a different approach would not be necessary, and that, whid¢ man
the issues raised by McAllister are relevant to the analyses supportingRiM, 88ne rise to
the level of a fatal flaw that would requiteet SBRM Amendment to be disapprovedd.)
This exchange does not suggest that the agency “approached its considerationcéflliseeM
Report having already decided that nothing in the report would influence its finsibdean the
SBRM Amendment.”(Pl.’s Reply at 14.) Rather, the minutes clearly state that the NEFSC staff
had already “had an opportunity to review and consider the issues raised in thisteIcAl
Report” and that the purpose of the call was “to brief Regional Office staff @igthcance
and implications of the issues raised in the report.” (AR 3212.) Therefore, contraaintifisl
contention, the record does not support the inference that the agency had decided to ignore the
McAllister Report before reading or considerihg
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would find unacceptable?® (Pl.’s Mot. at 28.) Further, although the McAllister Report
highlighted the lack of a standard to evaluate lfsseAR 3132 (describing SBRM
Amendment’s evaluation of bias without objective quantitative basis to judgasiesther
arbitrary”)), the agency failed to adequately resptanithis portion of the ReporOceam also
claims that NMFS “failed to rationally respond to Dr. McAllister’s critique that b&asusly
compromised the SBRM.” (Pl.’s Mot. at 2%5uch disregard for Dr. McAllister’s significant
critiqgue of the SBRM Amendment, plaintiff argues, demonsstaat NMFS’decision to
approve the SBRM Amendmewas arbitrary and capriciougld.)

“[A]n agency rule [is] arbitrary and capricious if the agency has . . . gntaigd to
consider an important aspect of the problem [or] offered an explanation for it®dld¢as runs
counter to the evidence before the agen&tédte Farm463 U.S. at 43. “The agency ‘need not
address every comment, but it must respond in a reasoned manner to those thgnifaiaats
problems.™ City of Waukesha v. ERA20 F.3d 228, 257-58 (D.C. Cir. 2003) (quotieytblatt
v. Nuclear Regulatory Comm’'ap5 F.3d 715, 722 (D.C. Cir. 1997Nevertheless|t]he
failure to respond to comments is significant only insofar as it demonstrateke¢ agencs
decision was ot based on a consideration of the relevant factotd.’ (quotingTexas Mun.
Power Agency v. EPA9 F.3d 858, 876 (D.Cir. 1996)) see alscAm. Iron & Steel Inst. V.

EPA,115 F.3d 979, 1005 (D.C. Cir. 1997).

26 Defendant objects to plaintiff's argument regarding the agency’s faduespond to
Dr. McAllister's comment regarding the lack of an objective bias standanahimtpthat this
argument is vague and was not included in the complaint. (Defs.” Opp’n at 14.) Paintiff
amended complaint alleges that McAllister Report and Oceana’s own letteragehcy
“identified numerous technical flaws” in the SBRM Amendment, but does not cite thecalude
an objective bias standard sgfieally. (Am. Compl. § 65.) However, because the Court
concludes that NMFS sufficiently considered the issue of bias and adequsyelyded to Dr.
McAllister’s critiques, it need naesolve this objection.
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The recordoelies plaintiff's argumenthat NMFSfailed to considethe issue of biam
developing and approving the SBRM Amendment. Indeed, the SBRM includes numerous
discussions of bias and theps taken to minimize including an entire chapter (Chapter 5)
devoted to the topics smping design, precision, and accurac$eée.g, AR 3245
(“Analyses were performed to evaluate potential sources of bias in the 2004 NE&R@P dat
order to characterize the accuracy of the data. In general, there was no evidesyst@natic
bias in the amount of kept pounds, trip duration, or area fished between NEFOP and FVTR data,
indicating that the data are sufficiently accurate.”); 3272 (“The NortheastiREGRM shall
employ samplinglesigns developed to mmize bias to the maximum extgacticable.”);

3364 (“As with shordsased intercept safting, the method for assignirsgmplers to ride aboard
head/party boats helps to ensure each vessel trip has an equal probability shingilegl and
minimize sampling bias and increase precision.”); 3383 (“Later sections of this chaptessaddr
the statistical properties of the estimators, and provide evidence that therglitle bias
associated with the data collected by theest observers.”); 3400 (“In general, the ratio estimate
has a bias obrder 1/n (Cochran 1963). For moderate lange sample sizes, the bias is
negligible.”); 3411-13 (“An examination of the distribution of these differences {#ppe,
Figures B8 and B-9), by species group, indicates no evidence of systematic bigernandl
symmetry in the pattern of positive and negative differerie8656 (discussing tests conducted
to “to address the potential sources of bias by comparing measures of perfdionaessels

with and without observers present”); 3584-90 (rebutting arguments by Babcock et al. regarding
bias and discussing tests conducted to address potential sources of bi&konhbast Fisheries

Observer (Sea Sampling) Program)
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In response to the McAllister Reporgpecific crittcismsregarding biasgn the 8RM,
the October 18, 200MEFSCmemorandum states that the agerdigédgree[s] with Dr.
McAllister that the levels of bias inherent in the data preclude their use pndpesed SBRM”
based on its “extensive experience with ¢hdata sets.” (AR 3884 he aency cites “multiple
lines of evidence used in the SBRM” that suggest that “any potential bias thakisiaiyn [the]
observer data does not impugn the overall prograimd.) NEFSC also notes that the “proposed
SBRM analyses were reviewed and accepted by arpeiew panel . . . comprising members of
the Scientific and Statistical Committees of the New England andMilahtic Fishery
Management Councils®” which “concluded that the SBRM represented a reasonable and
scientifically sound approach.d{ 3885.) The agency furthediscussed the issue of bias in
response to questions raised in the McAllister Report in the December 20, 2007 memorandum
(Id. 3924-3925.) Finally, the agency devoted treeda-half pages of the Notice of Final Rule

to asummay of the McAllister Report and respogeto various issues raised theréfn.

2" Plaintiff argues that material in thecred created before the McAllister Report was
submitted(which includes portions of the SBRM Amendment and the review of the Amendment
by the Regional Councils) cannot be counted as a “response” to the issues raisdRiejpart.
(SeePl.’s Reply at 22.) However, the Court notes that “[an agency’s] failure to respond t
comments is significant only insofar as it demonstrates that the ageacisgod was not based
on a consideration of the relevant factor€ity of Waukesha320 F.3d at 258. The record is
replete with discussions of the potential problem of bias, indicating that theyagmrsidered a
variety of factors related to this issue before and after it received theisteAReport. The
record thus suggests that any failure of the agency to adalgesrticular critique in thedRort is
not significant, given its extensive attention to the issue of bias.

28 plaintiff argues that the agency’s respotsBr. McAllister's commentsontained in
the Notice of Final Rule iapost hoaationalization, because it was drafted and released after
the agency’s decision to approve the SBRM Amendment. (Pl.’s Reply at 23-24.) Asaeliscus
the Court must look to the “regulatory rationale actually offered by the agemityg the
development of the regulationGrand Canyon Air Tour Cogl154 F.3d at 469. The fact that
the agency'’s formal response to the McAllister Report was issued aftdBfRid Amendment
was approved is not dispositive of whether the responsesishoc Indeed, the responsdes to
analyses contained in the SBRM Amendmastyell as studies also cited in the SBRM
Amendment. Comparee.g, AR 3964 (responding to McAllister Report critique of estimators
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It is clear that the agency devoted extensive time and resources, includingexipe,
to the potential problem of biagny failure on the part of the agency to respond specifically to
a particular comment or criticism contained in thepa@e McAllister Report is, in light of the
agency'’s overall consideration of the topic of bias, insignific&@ity of Waukesha320 F.3d at
257-58. To the extent that Dr. McAllister disagrees with the agency’s conclusegasding
bias, “[w]hen specialists express conflicting views, an agency must have discretitynoto ttee
reasonable opinions of its own qualified experts even if, asigina matter, a court might find
contrary views more persuasiveMarshv. Or. Natural Res. Coun¢ci90 U.S. 360, 378 (1989);
see alsdceana ] 2005 WL 55416, at *16 (“It is simply not the Court’s role to interject itself
into this extremely technicakientific debate; indeed, this is precisely the type of issue in which
the Court should properly defer to Defendants’ expertise.”) Given the agen®isier
consideration of the issue of bias generally, as well asats/responses to the critiques
containedn the McAllister Report, the Court concludes that NMFS did not act arbitrarily or
capiciously in approving the SBRM.

C. NMFS Consideration of and Response to Comments Regardiglequacy of
Precision Standard for Rarely Encountered Species

Plaintiff also argues that NMFS acted arbitrarily and capriciousidopting a 30
percent CV performance level amdfailing to respond to Dr. McAllister'sontention thasuch a
standard is inadequate for rarely encountered species and will result ansabstimulative

error over time. (Pl.’s Mot. at 31-34.) In his report, Dr. McAllister arguedthigatoneshoe

used in SBRM Amendment by citing studies by Pikitch, Stratoudakis , and others, cancludin
that such estimators are adequatith AR 3397 (SBRM Amendment discussion of bias, citing
same studies).) These studies are also included in earlier drafts of the SB&Mrent. $ee
e.g, id. 456.) The record therefore supports the conclusianthe justifications offered by
NMFS in its response to the McAllister Report in the Notice of Final Rulthareame
rationaleghe agency actually relied on in developing and approving the Amendmeptshot
hocrationalizationreated after the fact
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size fits all approach” regarding the performance standsiidddequately justified and
inappropriate for the vast majority of fishing mode-protected species cdmhsa (AR 3156.)
However, he notes that “[w]hether it would be an overall better approach to tailtctbyca
estimators to each particular spedishing mode combination is a difficult issue” and “would
require a lot more wi than the preparation of an SBRM like the present one that applies a
single bycatch estimation method to all instancek!’) (
In response t®r. McAllister’s critique NMFS statedn the Notice of Final Rule that

The SBRM addresses discarding issues the entire range of

fishing activities in the Northeast. This synoptic approach requires

careful attention to the limitations and availability of data to

estimate discards and provides a representative methodology to

apply consistently across all Nordst Region fisheriesThe

inclusion of all species and all fisheries precluded a detailed-case

by-case treatment of the best estimators in favor of a standardized

approach to provide reasonable results across the full range of

Northeast Region fisheriesThe SBRM incorporates objective

approaches to reduce the estimation problem to a subset of cells

that are biologically important.
(Id. 3963 (emphasis added).) It further notes thah&t$PBRM is fully consistent with the
limitations of the data necessaoysupport estimation of discards across a wide range of species
and fisheries.” 1fl.) Moreover, the SBRM Amendment itself addrese topic of using
alternateCV levels, both within and outside the 20 to 30 percent range. (AR 3474.) The
Amendment gecifically stateshat“[a]lthough briefly considered by the Councils early in the
process to develop this amendment, establishing separate and distinct CV lex@th for
particular combination of fishing mode and species was not pursued furtltk). Tlie
Amendment explains this decision by noting that “there was no scientific justifiéation

choosing a CV level outside the range of 20-30 percent recommended in NMFS (2004)” and that

the “approach was not pursued further due to a lack of informa¢ioessary to make informed
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decisions regarding the cdli~cell CVs.” (d.) Finally, there are numerous examples in the
record of the agency’s consideration of the 30 percent CV performance standard and the
scientific support for that level.Séee.g, id. 0005 (listingfisheries managers and scientists
consulted regarding the methodological appiofor determining bycatch); 772 (discussing
benefitsof 20-30 percent CV standard); 350 (discussing possible CV alternatives, including
“[c]ell by cell CVs (determined individually)and an “[a]cross the board 30% CV for all célls”
The agency considered a variety of factors in settling on a uniform 30 perceenélV |
including whether taisedifferent CV levels for differengpecies.The Court finds tat the
NMFS decision to use a 30 percent CV lewagld its response to Dr. McAllister’s critique,
reasonable in light of the relevant factoBeeBalt. Gas & Elec. C9.462 U.Sat 105 (court’s
only task is to “determine whether the agency has comsldbe relevant factors and articulated
a rational connection between the facts found and the choice msele’glso City of Waukesha
320 F.3d at 258 (agency’s failure to respond directly to comments is significant om&/ whe
“agency’s decision was nbased on a consideration of the relevant factofst).McAllister’s
disagreemeniith the agency’s conclusions doeotprovidea basis fofinding NMFS’ actions
to be arbitrary and capriciousy NMFS has “ascretion to rely on the reasonable opiniohgs
own qualifiedexperts’ Marsh, 490 U.S. at 378&ee also Am. Trucking Ass’n, In283 F.3d at
362 (function of court is not to “resoleksagreemenamong theexpertsor to judge the merits of
competingexpertviews”). The various scientific and economic policy judgments made by
NMFS in adopting the SBRM Amendment and the 30 percent CV level are preciselyaboty
decisions to which the Court must def&ee Mosbachei732 F. Supp. at 223. Indeed, even Dr.
McAllister noted that decidingthetherto tailor the CV level to different species is a “difficult

issue.” (AR 3156.) The Court therefore concludes that NMFS did not act arbitratily a
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capriciously in deciding against such tailoring in favor of adopting the unifordastz
recommended by experts.
V. DECISION TO PERFORM ENVIRONMENTAL ASSESSMENT AND TO ISSUE

FONSI

Oceana also challenges NMFS’ decisiontoatonduct an EIS at the outset of the

SBRM Amendment process, arguing that the available evidence demonstrates 8BRM
Amendmenwill significantly impact the environment. (Pl.’'s Mot. at 34.) Specifically, plaintiff
contends that the agency violated NEPA because it: 1) decided to issue a FIONSI p
developing the EA,; 2) failed to adequately consider the cumulative impacts oingdibeti
SBRM; and 3) failed to consider meaningful alternatives to the “preferreshattve in the EA.
(Id. at 35, 38, 41.)

A. Decision to Issue a FONSI

NEPA “requires preparation of §B1S] whenever a proposed major federal action will
significantly affect the quality of the human environmertsierra Club v. Petersqry17 F.2d
1409, 1413 (D.C. Cir. 1983) (citimi2 U.S.C. § 4332(2)(C)). “To determine the nature of the
environmental impact from a proposed action and whether an EIS will heagidaderal
agencies prepare an environmental assessmieht(€iting 40 C.F.R. 8 1501.4(b) & (c)). “If on
the basis [f] the Environmental Assessment the agency finds that the proposed action will
produce ‘no significant impact’ on the environment, then an EIS need not be prepdred.”
1412-13.

Plaintiff argueghat over a year before it had completed an EA of the SBRM
Amendment, the agency decided that it would find that the Amendment would produce no

significant impact on the environment and that a further EIS would not be needed. (Plas Mot
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35.) Based on this premijgBceanargueshat NMSF predetermined the outcome of the EA
such that the resultant assessment was meaningless and the agenty faitamits duty to
take a “hard look’at its actions in terms of their impact on the environmedt) Gee also
Peterson717 F.2d at 1412 (agencies are required to take a “hard look” at the problem of
environmental impact). Plaintiff bases its allegation on various documents ictine, re
including: 1) January 2006 agency meeting minatatng that the agency is under court order
to fix the defects in [the FMP Amendments reviewe@aeana landll and that] [a]s a result, a
very aggressive schedule for development and implementation is needed to be resptmsive t
court” (AR 220); 2) February 2006 minutes noting that meeting participants “desctied the
amendment should be designed as a technical assessment of bycatch monitoripgreang re
[and that a]s such, an EA should be sufficient” (AR 232); 3) a later statement in tbaryebr
2006 minutes notes that “[tjhe NEPA process provides for an EA to be conducted firsthend if
right conclusions cannot be achieved, theEhcan be performed” (AR 2323); 4) an April
2006 SBRM Amendment timeline indicating that the agency planned to “submit” the EA in
October 2006 and “[a]pprove Amendment/sign FONSI” in March 2007, but also noting that an
EA was only “likely, depending on range of potential management measures to iderechs
(AR 278-79); and 5) an April 2006 “outline” of the SBRM Amendment noting that Chapter 9 of
the SBRM Amendment would contain discussion of NEPA and would contain a “draft FONSI
statement.”(AR 305.) NMFS approved the EA anctRONSI a year and a half latar
October 2007. (AR 3239.)

The Court finds that these documearts insufficient to demonstrate that the agency

prejudged the outcome of the EA.At most, theseambiguous statements suggistt NMFS

29 plaintiff also argues that the agency’s submission of the SBRM Amendment for
approval at the same time as its submission of the EA (which was a part of the SBRM
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expectedhat an EA would be sufficient given the anticipated nature of the SBRM Amendment
but there is no evidence that it was prepared to ignore contrary findings or to avoid baving t
conduct a proper EA in the first place. Plaintiff's attempt to liken these docutoeetords in
cases where cots have concluded that agencies have prejudged the outcome of ithe EA
unavailing. For instance, iDavis v. Mineta302 F.3d 1104 (10th Cir. 2004), the record showed
thattheconsultant hiredby the agencyo prepare the EA wantractually obligatedto prepare

a FONSI and to have it approved, signed and distributed by FHWA by a date cddaat.”

1112. In essence, the agency hired a consultant not to conduct an EA, but to prepare a FONSI.
NMFS’ proposed scheduling documents, however, do not suggest tleatitgeonducing the

EA was obligated to come to a certain conclusion. Similarlgnmarican Wildlands & Native
Ecosystems Council v. Natidrieorest ServiceNo. 97-160, 1999 U.S. Dist. LEXIS 22243.

Mont. 1999) the record contained a schee for the proposed action that “presuppose|[d] that no
[EIS] wlould] be required.”ld. at *10. Another document, an interagency memorandum,
instructed the recipient to “[a]ssume that the amendment will not be significant samnNERA
alternatives will be limited to those that would mitigate impacts of proposed action)(if &ty

at *11. Another document stated that the proposed agency action “will besggnditant

amendment.”ld. The court concluded that these documents indicated a “presumption that an

Amendment document) deprived the agency of the option of deciding to develop an EIS, since
the only option available to the agency if it did not approve the EA would be to disapprove the
Amendment and “start over from scratch.” (Pl.’s Reply at 30-31.) The Cosrtdail

comprehend the significance of the simultaneous submission of the EA and the Amentiment. |
is not clear that the agey had anything more to lobg submitting the EA and the Amendment

at the same time, rather than submitting the EA fifstejection of the Amendment on the
grounds that the agency desired an EIS would not have invalidated the rest of the Antendm
requiring the agency, as plaintiff argues, to begin its development of the Amerithorent

scratch.” (Id. at 31.) Rather, NMFS would have been free to conduct an EIS and resubmit the
Amendment for approval upon completion of the ET®.the extent that NMFS remained free to
approve or disapprove of the EA and conduct an EIS if it desired, its submission schesltde fail
demonstrate a prejudgment of the EA outcome.
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[EIS] would not be called for under any circumstanced.”at *9. In contrast, the documents
cited by plaintiff explicitly note that an EA was only “likef”(AR 278-79) and did not
foreclose the possibility of an Ef3. (Id. 232-33.) As such, the Court concludes that the agency
did not arbitrarily prdetermine the outcome of its EA.
B. Consideration of Cumulative Effects and Meaningful Alternatives

Even if the documents cited by plaintiff were sufficient to indicate the agency
prejudgment of the EA (which they are not), “an agency’s intention or predispositicaftinglr
an EA is irrelevant if the EA itself ultimately satisfies requirements of NEFSuufrider Found.
v. Dalton 989 F. Supp. 1309, 1320 (S.D. Cal. 1998).court reviews an agency’s FONSI . . .
under the [APA] and ‘cannot substitute [its] judgment for that of an agencyafyéhrecy’s
decision was fully informed and well considereddich. Gambling Opp’n v. Kempthorng25
F.3d 23, 29 (D.C. Cir. 2008) (quotitiabinet Mountains Wilderness v. Peterse®5 F.2d 678,
684 (D.C. Cir. 1982) (citations and quotation marks omitted}jasés in this circuit have

employed a four-part test to scrutinize an agency'’s finding of ‘no significg@ct.” Peterson

30 other documents in the record also indicate that the agency did not foreclose the
possibility of an EIS until the EA was complete&eée.g, AR 221 (“Some discussion
occurred on the level of [NEPA] analysis needed and whether an [EA] or [EIS] would be
required. It was decided that an EA should suffice provided no significant impacts to the
environment could be demonstratedid); 285 (“Another audience member asked if an [EIS]
would be required. Mr. Pentony responded by stating that the determination at gréssram
[EA] will be done first and if a [FONSI] cannot be supported, then an EIS will be developed per
the NEPA process.”).

31 A third case cited by plaintifSans Luis Vadly Ecosystem v. U.S. Forest Seryide.
04cv-01071, 2007 U.S. Dist. LEXIS 36242 (D. Colo. May 17, 2007), involved a draft EA that
initially stated that there was a “potentially significant effect to the scahie\of the area,” but
when a commenter noted that such language would require an EIS, the language gestohan
state that there “couldebsubstantial effects on the scenic values within this viewsHhddadt
*34. The court also found evidence that the agency was concerned about approving its action
before certain appraisals expired, indicating the agency’s motive for avordii$ald.

Plaintiff makes no such allegations here, and the record contains no suggestion that NMFS
altered or doctored its EA findings to avoid an EIS.
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717 F.2d at 1413. “[T]he court reviews an agency’s finding of no significant impact to
determine whether:
First, the agency [has] accurately identified thelevant
environmental concern. Second, once the agency has identified the
problem it must have taken a ‘hard loo&t the problem in
preparing the EA. Third, if a finding of no significant impact is
made, the agency must be able to make a convincing case for its
finding. Last, if the agency does find an impact of true
significance, preparation of an EIS can be avoidaty if the

agency finds that the changes or safeguards in the project
sufficiently reduce the impact to a minimum.

Grand Canyon Trust v. FAR90 F.3d 339, 340-41 (D.C. Cir. 2002) (quotBigrra Club v. U.S.
Dep't of Transp./53 F.2d 120, 12{D.C. Cir. 1985).

The SBRM Amendment contains an eight-page EA that includes a detailed discussion of
thepotential environmental effectd the SBRM Amendment. Plaintiff argues that the NBMF
EA is “skimpy.” (Pl.’s Reply at 32.) But “the length of an EA has no bearing on the necessity of
an EIS.” TOMAC, Taxpayers of Mich. Against Casinos v. Nqr438 F.3d 852, 862 (D.C. Cir.
2006). “What ultimately determines whether an EIS rather than an EAuged is the scope
of the project itsé) not the length of the agensyteport.” Id. (QquotingHeartwood, Inc. v. U.S.
Forest Serv.380 F.3d 428, 434 (8th Cir. 2004)].T]he agency’s EA must give a realistic
evaluation of the total impacts and cannot isolate a proposed project, viewing it in a vacuum.”
Grand Canyon Trust290 F.3d at 342To that end, plaintiff also maintains that the NMFS EA
“‘omit[s] an analysis of cumulative impacts and a meaningful consideratioreofatltes.”
(Pl’s Reply at 32.)

1. Cumulative Impact
“Cumulative impact is the impaon the environment which results from the incremental

impact of the action when added to other past, present, and reasonably foreseealaletiorigre
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regardless of what agency (Federal or-Rederal) or person undertakes such other actions.” 40
C.F.R. 8§ 1508.7. The D.C. Circuit has held that “meaningful cumulative impact analystis m
identify’ five things: ‘(1) the area in which the effects of the proposed prajddie felt; (2) the
impacts that are expected in that area from the proposedtp(8jeather actions-past, present,
and proposed, anmgasonably foreseeablethathave had or are expected to have impacts in the
same area; (4) the impacts or expected impacts from these other actions; andviathe o
impact that can be expected if the individual impacts are allowed to accumule@AC 433
F.3d at 864 (quotin@rand Canyon Trus290 F.3d at 345emphasis addeg) Importantly,
“NEPA does not require federal agencies to examine everybpmesivironmental consequence.
Detailed analysis is required only where impacts are likdgaak Walton League of Am. v.
Marsh 655 F.2d 346, 377 (D.C. Cir. 198%ge also id(“Where adverse environmental impacts
are not likely, expensive and time-consuming studies are not necessarng &e the
environmental impact statement identifies areas of uncertainty, the agerfcyfilad its
mission under NEPA.”).
Plaintiff argues thalMFS disingenuously and misleadipgharacterized the SBRM as

“wholly administrative in natre” (Pl.’'s Mot. at 39 (citing AR 2618) Ratherplaintiff
maintains that because the SBRM Amendment results in bycatclit daliahave a direct effect
on fishing levels and quotas set by the agenidi.at 40.) As such, plaintiff argues that thias
in the Amendment will

result in the misallocation of observer coverage, resulting in too

much coverage in some areas and too little coverage in other areas,

and these misallocations may possibly cause the agency to invoke

its ‘extenal operational constraint’ |phole when a correct

allocation of the coverage might allow the agency to continue
following the SBRM.

(Id. at 41.)
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The SBRM Amendmercontains a section entitled “Summary Cumulative Effects
Associated With the Preferred Alternativeyhich contains a threpage explanation of the
agency’s consideration of incremental impacts of the SBRM Amendment oeer (kR 3514-
16; see also id3501-12 (describing “consequences” of SBRM Amendment geneyaNWFS
states that because

the actiondeing considered in this amendment focus solely on the
administrative processes through which data and information on
bycatch occurring in Northeast Region fisheries are collected,
analyzed, and reported to fishery scientists and managers . . . it is

not possible to conduct what is generally considered a traditional
cumulative effects assessment for this action.

(Id. 3514.) The section goes on to state that none of the administrative aspects of the SBRM
“intended to improve the effectiveness and the parency of the Northeast Region
SBRM” is “associated with impacts to any fishing areas or living marine resources thigh
Northeast Region that could be distinguished from the no action baselihe3514-15.) It
then noteshatany possible “downstream” impacts of the Amendment, which is “focused on
establishing a procedural methodology rather than on implementing changastyp fis
operations,” are not reasonably foreseeall. 3615.) To the extent that the SBRM
Amendment results in bycatcltea that necessitates changes to fishing operations, the agency
concluded that such changes would be subject to a separate NEPA process, gaeiati¢ow
specific impacts of those changetd. 38516.)

The Court concludes thBitMFS sufficiently consideré the issue of cumulative effects
and concluded that any potential downstream impacts were not “reasonablgdbtesad
directly linked” to the Amendment.Id; 3515). As such, the agency’s EA analysis was
sufficient under NEPA.See40 C.F.R. § 1508.fcumulative impact is result of impact of action

when combined with “reasonably foreseeable” future actj@@@MAC 433 F.3d at 863 (“all
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that can reasonably be expected” of agency conducting NEPA analysis is #®dimapacts
likely to occur”) IzaakWalton League of Am655 F.2d at 377With respect to plaintiff's
speculation as to the possible future impact of bias, the agency, relying onetssfes
experience,” concluded that bias in the data does not preclude their use in the SBRM
Amendment. (AR 3884.) Because the agency has found that bias is not a problem, it need not to
consider it as part of its NEPA analysiBhat plaintiff disagrees with NMFS that bias is not
likely to affect the operation of the SBRM Amendment is not a basis for this Gaonh¢lude
that the agency’s analysis is deficiems$ the agency is entitled to rely on its own expert findings.
Marsh, 490 U.S. at 378.
2. Meaningful Alternatives

Oceanalso argues that “in its haste to issue a FONSI,” the agency failed to
“mearnngfully consider alternatives to some of the key decisions in the SBRM Amenhdme
(Pl’s Mot. at 41.) Specifically, plaintiff contends that with respect to SER&hent 3
(selection of the performance standard) and Element 6 (the prioritizaticesgrdlce agency
considered “only two alternatives: an illegal status quo and the aggmefesred alternative.”
(Id.) Plaintiff maintains that limiting the discussion of alternatives in an EA to the stat@duo
the proposed action is prohibited untiiEPA. (d.) See also40 C.F.R. § 1508.9 (EA requires,
inter alia, “brief discussions” of “alternatives as required by section 102(2)(E) [and] of the
environmental impacts of the proposed action and alternatiees)alsal2 U.S.C. § 4332(E)
(agencies mst “study, develop, and describe appropriate alternatives to recommended dourses 0
action in any proposal which involves unresolved conflicts concerning alternativefuses
available resources”)Oceana argues that it suggested several alternativies agéncy,

including different CV values or a different statistical metric for Element 3 ands# of
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industry funding and different procedures to modify observer allocation for Elementtbejput
were not considered(Pl.’s Mot. at 42-43.)

“[Clourts apply a ‘rule of reason’ in assessing whether an agency considerfédiard
range of alternatives.Oceana ] 2005 WL 555416, at *7. “The range of options considered by
the agency is ‘bounded by some notion of feasibility,” and a ‘detailed statefraternatives
cannot be found wanting simply because the agency failed to include evergitaleedevice
and thought conceivable by the mind of marid’ (quotingVermontYankee Nuclear Power
Corp,, 435 U.S. at 551). “Moreover, ‘[tjhe goals ofaction delimit the universe of the action’s
reasonable alternatives.1d. (quotingCity of Alexandria v. Slated98 F.3d 862, 867 (D.C. Cir.
1999)). As such, “an agency need not consider options inconsistent with the action’s purpose.”
Id.

Here, he Court concludes that NMFS’ consideration of alternathiagshe EA was

sufficient to meethe requirements of NEPA. With respect to Element 3, the EA clearly states

¥ The agency’s October 15, 2007 response to public comments on the SBRM
Amendment noted that

As describedhroughout the amendment (the Executive Summary
and chapters 6, 7, and 8), the alternatives considered by the
Councils were structured around seven specific elements that
together comprise the Northeast Region SBRM. Multiple
alternatives were developed and considered for each element and,
in some cases, various saptions were also developed and
considered. As noted in Appendix E of the amendment, in
response to a similar comment received on th& draendment,

the available perotations of the varioualternatives considered in
this action exceeds 1,400 if the spjtions are not counted.
Accounting for the suoptions, the number of possible outcomes
exceeds 2,100 sets of management alternatieaddition to the

sets of alternatives expressly arzag in the EA, the Councils
considered, but ultimately rejected from detailed analysis, an
additional four distinct alternatives.

(AR 3232.) The Amendment itself also states:
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that beyond just the “status quo” and the 30 percent CV fleaelvasadopted, the Rgonal
Councils ‘tonsidered aapproach that would have attempted to establish a separate and distinct
CV level for each particular combination of fishing mode and species” aasvillhether an
alternative percentage (15 percent, 20 percent, 40 peetentshould be selected instead.” (AR
3474.) The EA goes on to explain that there is a “lack of scientific justification for &ieg
outside the range recommend2a-30 percent] by the National Working Group on Bycatch”
and “[e]ven within this rangéhere is little scientific justification for choosing one CV level
(e.q., 28 percent) over any other specific CV level (e.qg., 27 percelt))” Tlhe EA then states
that separate CV levels for each fishing mode and/or species “was not purshueddug to
a lack of information necessary to make informed decisions regarding ltigy-cell
CVs.” (Id.; see also id3960 (“In addition to the sets of alternatives expressly analyzed in the
EA, the Councils considered, but ultimately rejected, an additionadistinct alternatives.”)

The Court concludes that these “brief discussions” of alternatives consideregeatetire
by the agency are adequate under NEBAe40 C.F.R. § 1508.9(b) (EA shall include “brief

discussions” of alternativesiCf. 40 C.F.R. § 1502.14(a) (in completing EI8r“alternatives

This amendment provides a range of possible outcomes as
alternative coursed action, but is organized for the sake of clarity
such that for each of seven relatively independent decision points
the status quo is compared to between one and three additional
alternatives (some alternatives include an additional one to three
options) Given the structure of the SBRM Amendment in
categorizing the actions under consideration, there are actually
1,464 distinctoutcomes possible for the SBRM to be adopted by
the Councils, ignoring subptions within some of the alternatives.
Accounting forthe suboptions, the number of different possible
outcomes climbs to 2,160.

(Id. 3759.)
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which were eliminated from detailed studitheagency need only] briefly discuss the reasons for
their having been eliminated,” as opposed to “rigorous” exploration and evaluation).
Similarly, the record is clear that the agency considerddstry funding and other ways
to prioritize spending in the event of funding shortages. For example, the SBRM Anméndme
includes “provisions for industry-funded observer programs.” (AR 38&¥ also id3468
(describing provision in Amendment to allow “development of and/or modifications to an
industry-funded observer program, including observer set-aside provisions . . . through a
framework adjustment to the relevant FNtF3512 (discussing environmental consequences of
industry-funded observer program)sThe Amendment allows Regional Councils to establish
“either a requirement for industry-funded observers or an observer sepasydam” via this
mechanism. I¢. 3953.) NMFS also considered other types of prioritization such as those
suggested by plaintiff, but they were rejected because “the Councils imbgme importance
of retaining sufficient flexibility in the SBRM to adapt to changing conditior@saiorities in
the fisheries.” Id. 3958.) The agency further noted that “retaining some level of discretion in
allocating resources is necessary for the agency to adequately nobégasons under other
laws in addition to the Magnus@tevens Act, such as the ESA and MMPA.) To the
extent the agency concluded that a rigid system of prioritizatiorumwmasasonable and/or
inconsistent with the SBRMmendment’s purpose, it need not have addressed that option in its
EA. See Oceang R005 WL 555416, at *&ee also Citizens Against Burlington, Inc. v. Busey
930 F.2d 198, 195 (D.C. Cir. 1991) (“CEQ regulations oblige agencies to discuss only
alternatives that are feasible, or (much the same thing) reasonallecrdingly, the Court
finds that the agency meaningfully considered alternatives in developing tid ABIRndment

and completing its EA
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CONCLUSION

The SBRM Amendment is a comprehensive, detailed document irefl&l¥IFS’ best
effortsto comply with this Court’s earlier orders. For the reasen$orth hereinthe Court
concldes that the agency’s actions in developing and approving the Amendment were
reasonable and in accordance with the law. Accordingly, the Court will grant dendant
motion for summary judgment, and it will deny plaintiff's motion for summary judgmént.

separate Order accompanies this Memorandum Opinion.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

DATE: July23, 2010
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