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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARY NELL WYATT et al,
Plaintiffs, :. Civil Action No.: 08-0502 (RMU)
V. Re Document No.: 15

SYRIAN ARAB REPUBLICet al,
Defendants.

MEMO RANDUM OPINION

DENYING THE DEFENDANT’SMOTION TO DISMISS

[. INTRODUCTION

This matter comes before the court on the motion to dismiss filed by the Syrian Arab
Republic (“Syria”or “the defendant”), in an action arising outloé alleged hostagking of
two Americans by the Kurdistan Workers Party (“PKK”). The plaintifsa hostage, his family
and the estate and family of another hostage who isdesceased— seek damages against the
PKK under the Antiterrorism Act of 1990, 18 U.S.C. 88 2884ej., and against Syria unddre
Foreign ®vereign Immunities A¢'FSIA”), 28 U.S.C. 8§ 1605Afor its alleged material support
of the PKK and participation in the hostage-taking. Syriaves to dismiss the complafor
lack of subject matter jurisdictio Because the court determines that it has subject matter
jurisdictionover this action pursuant to the FSIA, it denies the defendant’s motion. Additionally,
the court orders the parties to file supplemental briefing addressing ithgffplastate lawtort
claims and whether this case should be consolidated with an earlier pending action irtlielving

same parties.

! To date, only Syria has responded to the plaintiffs’ complaint.
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[I. BACKGROUND
A. Factual and Procedural History

On August 30, 1991, Ronald E. Wyatt and Marvin T. Wilson were traveling near Elmali
Village in Bingol Province, Turkey, when they were abducted at gunpoint byteatists.
Compl. 11 20-21. The PKK is a Marxist organization that agitates for an independeishKu
state in southeastern Turkey and has committed numactaisf terrosm since its inception
Id. § 27. At the time of the abduction, and for many years prior, Syria supported the PKK
through the provision of weapons, safe haven, training, logistical aid and other forms of
assistanceld. 11 2930.

Wyatt and Wilson wre held by the PKK for twentgne days, during which time they
were subjected to harsh conditionid. § 22. Early on intheir captivity, at least two Turkish
soldiers were killed by the PKK during an unsuccessful rescue operationkstirnilitary and
security forces.ld. § 25. “Officers and employees of the [Syrian Ministry of Defense] were
present while Wyatt and Wilson were held hostage and otherwise aided, assistdsatithe
PKK captors.” Id. § 34. Finally, on September 21, 1991, Wyatt and Wilson escaped from their
captors.Id. § 26.

The plaintiffs initially brought suit on July 27, 2001, pursuant to an earlier verstbe of
FSIA. See generalyfCompl.Wyatt v. Syrian Arab Republi€iv. 01-1628 (D.D.C. July 27,
2001). On March 24, 2008, the plaintiffs commencedabi®n asserting allegations identical
to those in their previous action based onnéwly enacted changes to th8IA’s terrorism
exception.See generallfCompl., The plaintiffs also assert claims against Synderthe tort

laws of Tennessee and Texas, the states in which Wyatt and Wilson were respaatieiled



when they wer¢aken hostageld.  4979. Syria filed its motion to dismiss on November 24,
2009. See generallpef.’s Mot.
B. Statutory Framewak

Foreign sovereigns are immune from suit in the United States unless the distion fa
under one of the specific exceptions enumerated in the F2R\U.S.C. § 160£rice v.
Socialist People’s Libyan Arab Jamahirjy289 F.3d 192, 196 (D.C. Cir. 2004). In 1996,
Congress created an exception to sovereign immunity, codified at 28 UX05@&)(7), which
allowed plaintiffs to sue foreign states that had conealior supported terrorist acts and that
were officially designated as state sponsors obtem by the State Departmert8 U.S.C. §
1605(a)(7) (repealed 200&ge alsd’rice v. Socialist People’s Libyan Arab Jamahitig@4
F.3d 82, 89 (D.C. Cir. 2002) (discussing the terrorism exception’s legislativeyistore
Islamic Republic of Iraferrorism Litig, 659 F. Supp. 2d 31, 39 (D.D.C. 2009) (providing a
thorough history of the terrorism exception and pursuant litigation). Until 2084majority of
courts in thigistrictinterpreted § 1605(a)(7) ardrelatecamendmentsee28 U.S.C. 1605 note,
asproviding a private cause of action again&traign state.In re Iran, 659 F. Supp. 2d at 45
Nn.6;see alsaCronin v. Islamic Republic of Irar238 F. Supp. 2d 222, 233 (D.D.C. 2002)
(collecting cases).

In 2004, however, the Circuit rul¢kdat8 1605(a)(7) did not establish a substantizese
of action against foreign state sponsors of terrori®ippio-Puleo v. Islamic Republic of Iran
353 F.3d 1024, 1027 (D.C. Cir. 2004). Instead, for those victims who wished to sue foreign

states directly, the FSIA’s terrorism exception functioned only as a-tpemsgh; permitting

2 The FSIA is “he sole basis for obtaining jurisdiction over a foreign state in ourscburt

Argentine Republic v. Amerada Hess Shipping Cd@8 U.S. 428, 434 (1989). If the foreign
sovereign is not immune, the federal district courts have exclusigdijtibn over the action. 28
U.S.C. 88 1330, 160Maliberti v. Republic of Irag97 F. Supp. 2d 38, 42 (D.D.C. 2000) (citing
Amerada HesA88 U.S. at 434-35).



plaintiffs to bring suit against foreign sovereigns responsible for terrotsbased on other
sources of lawsuch as thetbrt law of the state jurisdiction where they were domiciled at the
time of the terrorist incident giving rise to the lawsuitn re Iran, 659 F. Supp. 2d at 46.

Congress subsequently repealed 8§ 1605(a)(7) in 8 1083 of the National Defense
Authorization Act for Fisca¥ear 2008 (“2008 NDAA”), andeplaced it with a new, broader
terrorism exceptionSeeNational Defense Authorizatioict for Fiscal Year 2008, Pub. L. 110-
181, § 1083, 122 Stat. 3, 338-41 (codified at 28 U.S.C. § 16@88A)alsdveissi v. Islamic
Republic of Iran573 F.3d 835, 840 (D.C. Cir. 200@)t(ng § 1083, 122 Staat338-44).
Section1605A providegplaintiffs with a substantive cause of action against foreign sovereigns
thatincludes punitive damages an available remedy28 U.S.C. § 1605@&); see alsdn re
Iran, 659 F. Supp. 2d at 58-61, 77-79.

Section1083(c) of the 2008 NDAA provides ftre retroactive application & 1605A to
cases already filed undgrl605(a)(7). 8§ 1083, 122 Stat338-41. Under that provisions,
plaintiff may convert 88 1605(a)(7) action by moving the court to have that action considered as
having been filed und& 1605A. Id. Alternatively,§ 1083(c)(3)permitsa plaintiffto file a

new, ‘related action” undeg 1605A, provided that it “aris[es] out ofetlsame action or

3 Section 1605Astateghat foreign sovereigns are not immune when:

money damages are sought againgbraign state for personal injury or death
that was caused by an act of torture, extrajudicial killing, aircrafibtage,
hostage taking, or the provision of material support or resources for suchfan act i
such act or provision of material resourceseiggaged in by an official,
employee, or agent of such foreign state while acting within the scope of his or
her office, employment, or agency.

28 U.S.C. 8 1605A(a)(1). The provision specifies three additional requirementastebe
satisfied for the xeception to apply: (1) the foreign state must be designated as gpstasersof
terrorism at the time the act occurred or was designated as such as a result of sy¢R)aheac
plaintiff must afford the foreign state a reasonable opportunity taatbihe dispute if the act
occurred within that state’s territory; and (3) either the claimanteovitiiim must have been a
United States national at the time the act occurléd§ 1605A(a)(2).



incident” as the originag 1605(a)(7) actiorthat the original action was timely filed under the
previous version of the statuded that the new action is “commenced not later than the latter of
60 days after (A) the date of the enthjugment in the original action[ ] or (B) the date of the
enactment of [the 2008 NDAA, on January 28, 2008j.”

With the statutory framework laid out in sufficient detail, the court now tiarits

resolution of the parties’ arguments.

[ll. ANA LYSIS
A. The Court Has Subject Matter Jurisdiction Under the FSIA
1. The Plaintiffs Have Properly Filed the Instant Action Under8 1605A via 8§ 1083(c)(3)
On July 27, 2001, the plaintiffs filed suit under the original terrorism exception to the

FSIA, 8 1605(a)(7).See generallyCompl.,Wyatt Civ. No. 01-1628 (D.D.C. July 27, 2001Qn
March 24, 2008, the plaintiffs commenceis actionunder § 16054, See generallCompl.
The defendant contends that this action daegjnalify as a related actiamder § 1083(c)(3)
because it is virtually identical to the plaintiffs’ original action ur@l2605(a)(7). Def.’s Reply
at 1415. Consequently, the defendant maintains that the plaintiffs’ action is bamneel,”
“miscast” and “jurisdictionally deficiari’ and should therefore be dismisséd.; see alsdef.’s
Mot. at 1. The plaintiffs counter thatislaction qualifies as eelated action under 8 1083(c)(3)
because it arises from the same “act or incident” as their €adi@d5(a)(7) action, whicthey

claim was timely commenced in@D. PIs.” Opp’'n at 4-5. Asr@lated actionthe plaintiffs

4 The plaintiffs also moved, pursuant to § 3(9(2), to convert their § 1605(a)(7) action to a
8 1605A actionseePls.” Mot. for Order Pursusto §1083(c)(2) of the NDAAWYyatt Civ. No.
01-CV-1628 (D.D.C. March 28, 2008), but that motion was later withdraeeRls.’ Mot. to
Withdraw Mots. Wyadt, Civ. No. 01-CV-1628 (D.D.C. July 7, 2008).



argue, thisaction is timelybecause it was commenced within sigyys of the enactment thfe
2008 NDAA. Id.

A party can bring a separatelated actiorunder 8 1605A if that action “aris[es] out of
the same action or incident” as an earlier action that was timely filed &rid€5(a)(7). 28
U.S.C. § 1605A note (8 1083(c)(3))here is no statutory requirement that a related ab&on
distinctfrom theprior action in any waySeeid.; BenRafael v. Islamic Republic of Ira2010
WL 2465411, *1-3 (D.D.C. June 18, 2010) (permittingeparate actionnder 8 1605A to be
filed even thoughhe separate action was “based on the same facts set forth aniginal 8
1605(a)(7) action)see also In re Iran659 F. Supp. 2d at 98 (allowing a § 160&&ionto
proceed aftethe plaintiffs had already received a default judgment in their § 1605(a)(7) action,
to enable the plaintiffs to take advantage of thelawiity of punitive damages under 8 1605A).
This action “aris[es] out of the same action or incident” as the plaintiffs’ @igine, namely the
abduction of Wyatt and WilsonCompareCompl.with Compl, Wyatt Civ. No. 01-1628
(D.D.C. July 27, 2001) Therefore, this action qualifies asedated action under 8 1083(c)(3).

A related action undeé§ 1605A must have been filed within 60 days of the enactment of
the 2008 NDAA, which occurred on January 28, 2008. 28 U.S.C. § 1605A note (8§ 1083(c)(3)).
Theplaintiffs filed thiscomplaint on March 24, 2008segenerallyCompl., 56 days after the
enactment of the 2008 NDAAThus, this related action is time§ee28 U.S.C. § 1605A note (8
1083(c)(3)).

Having concluded that the plaintiffs timely filedgal605A action that is “related” to
their 8§ 1605(a)(7) action, the courblds that the plaintiffs have satisfifte requirements laid

out in § 1083(c)(3).



3. The Plaintiffs HaveSufficiently Pleaded Facts Necessary to
Establish the Court’s Jurisdiction

The defendanthallengs the sufficiency of the plaintiffstlaim that Syria’s material
support of the PKK “caused” the alleged injuries resulting from the terrotjsteathe
abduction of Wyatt and Wilsohand argus, thereforethat this court leks subject matter
jurisdiction to adjudicate the plaintiffs’ claim$ef.’s Mot. at 40-45. The plaintiffs respond that
theirallegations that Syria provided material support to the PKK are sufficiertigty $a
1605A's jurisdictional causation requinent® Pls.’ Opp’n at 19-20.

To establish jurisdiction under the terrorism exception to the FB&yplaintiffs ‘need
not establish that the material support or resources provided by][®yriarrorist acts
contributeddirectly’ to the hostagéaking Kilburn v. Islamic Republic of Irgr2010 WL
1198561, at *16 (D.D.C. Mar. 20, 2010) (citirtatow v. Islamic Republic of Irar®99 F. Supp.
1, 18 (D.D.C. 1998))see alsilburn, 376 F.3d at 1130 (stating thatposing a jurisdictional
requirement that a state sponsor’s financial assistance to a terroristatigarmust belirectly
traceable to a particular terrorist act would likely render § 1605(a)(7)&rialagupport
provision ineffectual”).Instead the plaintiffs must “alleg[e] facts sufficient to establish a

reasonal®e connection between a country’s provision of material support to a terrorist

3 The plaintiffs also make a claim of extrajudicial killing, in addition to theintral claim of

hostaggaking, by alleging that PKK terrorists killed at least two Turkish sadiethe failed
attemptto rescue the hostages. Compl. § 31. But as the defendant correctly notes, pif.'s Re
at 15-16, this court has previously determined that the plaintiffs haveated st claim of
extrajudicial killing because the victims of the alleged killings wemnkish soldiers, not Wyatt
and WilsonWyatt v. Syrian Arab Republi862 F. Supp. 2d 103, 110-112 (D.D.C. 2005)).

The plaintiffs also emphasize in their opposition that, because thgg #lle direct participation
of Syrian government personnel in the abduction of Wyatt and Wilson, any question abou
jurisdictional causation with regard to Syria’s alleged provisionatenal support to the PKK is
rendered moot. PIs.’ Opp’n at 18. In its reply, the defendant indirectly atteeckesctual
sufficiency of this allegation of direct Syrian involvemeBeeDef.’s Reply at 1718. Because
the court concludes that the plaintiffs’ allegations of material suppodLdficient to plead
jurisdictional causation, the court need not address whether théffdaallegation of direct
Syrian involvement is sufficient to establish jurisdiction.



organization and the damage arising out of a terrorist att&lxv. Republic of Sudad61
F.3d 461, 473 (4th Cir. 2006}iting Kilburn v. Socialist People’s Libyan Arab Jamahiriya¥6
F.3d 1123, 1128 (D.C. Cir. 2004pee als®Owens v. Republic of Suda&81 F.3d 884, 895
(D.C. Cir. 2008) (citingRux 461 F.3d at 474p8 U.S.C. 8 1605A(a)(1) (stating thda] foreign
state shall not be immurieom the jurisdiction of courts of the United States or of the States . . .
for personal injury or death that weaused by an act” of terrorism either perpetrated by the state
or its agent, or materially supported by the gtate

Here, the plaintiffs haw pleadedthat Syria provided a variety of forms of material
support to the PKK, including: (1) “weapons, ammunition, and false passgajtde
“establishment and maintenance of PKK headquarters and offices irf 8jiagafe haven and
shelter inSyna to senior PKK commanders;” (4) “establishment and maintenance of PKK
training and military bases near Damascus, in northern Syria, alongsSyaraer with Turkey,
and in the Syriarwontrolled Beka’a Valley of Lebangn(5) “military and terrorist traiing . . .
by members of the Syrian armed forces and intelligence aggranes(6) the'establishment of
the PKK’s logistical infrastructure in Syrid."Compl. § 30.These allegations sufficiently plead
that Syria’s material support to the PKi&d areasonable connection RKK’s terrorist
activities including he hostage¢aking of Wyatt and WilsonSeeGatesv. Syrian Arab Republjc
580 F. Supp. 2d 53, 658 (D.D.C. 2008) ifoting thatevidence which shows a defendant’s
support in “faditat[ing] the terrorist groups development of the expertise, networks, military

training, munitions, and financial resources necessary to plan and carry ouackeisitt

! In the plaintiffs’ original8 1605(a)(7) action, the defendant challenged the factual accuracy of the
plaintiffs’ material support allegations and, in responsegdlet ordered limited jurisdictional
discovery. Wyatt v. Syrian Arab Republi2z25 F.R.D. 1, 3-4 (D.D.C. 2004). Jurisdictional
discovery was never reached, however, and irsth805A action, the defendant has not
contested the factual accuracy of ghaintiffs’ material support allegationsSee generallfpef.’s
Mot.



sufficient to find causationRux 461 F.3d at 474. Accordingly, the court concludes that the
plaintiffs have allegedufficient facts to support theurt’sjurisdictionunder 8 1605(A).
4. The Defendant’s Attacks on thé/alidity of the FSIA Fall

The defendant advances several arguments attacking the validity of thisrterror
exception to the FSIA, only one of which hreat beerexpressly rejected by the CircfitThe
defendant asserts that the FSIA'’s terrorism exception is unconstitutionakkat “exposes” the
final judgments of Article Ill courts to potential recission by pnesident and Congress, thereby
violating the separation of powdsstween the judicial and political branch&®ef.’s Mot. at
29-40. The plaintiffs respond that this argument has already been rejectedhay distict

court. Pls.” Opp’n at 17-18 (citinGatesv. Syrian Arab Republi&46 F. Supp. 2d 79, 88

The Circuit has rejectatiedefendant’s argumetihat the terrorism exception violates Article 2
of the United Nations ChartekVyatt v. Syrian Arab Repub]iz66 Fed. Appx. 1, 2 (D.C. Cir.
2008) (stating that Article 2(1) of the United Nations Charter does ndtatamith the FSIA’s
terrorism exception “because § 1605(a)(7) does not treat Syria (and theeothresm sponsor
states) unequally.. [since ahy country can come within 8§ 1605(a)(7)’s exception so long as the
Secretary of State designates it a terrorism sponsotig Circuit has also rejected the
defendant’s contention théte Secretary of State’s ability to selectively designate a particular
state as aporsor ofterrorism violateshat state’slue processghts under the Fifth Amendment.
Price, 294 F.3d at 96 (holding that “foreign states are not ‘persons’ protected by the Fifth
Amendment”). Lastly, the Circuit has forecloskd tefendarg assertionhat theFSIA’s
terrorism exceptioallows for cases that preserdnjusticiable political questionsSimon v.
Republic of Irag529 F.3d 1187, 1197 (D.C. Cir. 2008)y’d on other grounds sub nom.
Republic of Iraq v. Beafy129 S. Ct. 2183 (20093tating that]i]f the political branches decide
[that] tort suits against a foreign sovereign are contrary to the foreigtymdlthe Nation, then
they may by law remove them from [the court’s] jurisdiction”).

The defendant provides two recent exampiesippot of his argument.SeeDef.’'s Mot. at 29-

40, 34-35. First, the defendant points to a provision in the 2008 NDAA which allowed the
president to waive the terrorism exception with regaidap id. at 30, a power which President
Bush exercised immedidgeupon signing the bill into lanseePres. Determ. No. 2008-9, 73 Fed.
Reg. 6571 (Jan. 28, 2008ge also Republic of Iraq v. Beaty9 S. Ct. 2183, 2191-93 (2009)
(discussing the President’s waiver of § 1083 with regard to Iraq.). Secou@éfénelat cites the
Libyan Claims Resolution Act (the “LCRA"), Pub. L. 110-301, 122 Stat. 2999 (2008), and its
effect on terrorisnrelated claims&gainst Libya, Def.’s Mot. at 381; the LCRAprovided for the
settlement of all terrorissrelated claims against Lyh, in retun for an assurance of Libya’'s
immunity from suit undeg 1605(a)(7) and § 1605ASeel22 Stat. 2999 § 5(a).



(D.D.C. 2009)). Although this court agrees thatdb&endant’s argument fails,gtounds its
conclision onsomewhatlifferent reasoninghan thagrticulated inGates™®

Article 11l of the U.S. Constitutiofgives the Federal Judiciary the power, not merely to
rule on cases, but gtecidethem, subject to review only by superior courts in the Article Il
hierarchy— with an understanding, in short, that ‘a judgment conclusively resolves the case’
because ‘djudicial Power” is one to render dispositive judgment$taut v. Spendthrift Farm,
Inc.,, 514 U.S. 211, 218-19 (1995) (quaiRrank EasterbroolEresidential Revieyw4d0 Case W.
Res. L. Rev. 905, 926 (1990)n Plaut, the Court addressed the constitnality of legislation
that required the district court to reinstate certain class action soitght under the Securities
Exchange Actlespite théact thatafinal judgmenthad already been issueltl. at 213. The
Supreme Court helthat the legislaon was unconstitutional becauseequired the district
courts to reopen cases with a final judgment, thereby violatingeteration of powers between
the judiciary and the legislaturéd. at240. In so ruling, the Court observibgt the validityof
theunderlying law that produced the final judgment “should not affect the sepao&gmwers
analysis.” Id. at 229. Instead, the Court noted that the separation of powers analysis is
concerned with “the immunitiyom legislative abrogation” ofreArticle IIl court’sfinal

judgment. Plaut, 514 U.S. at 230 (stating that “[t]he issue here is not the validity or even the

10 Gatescited the Circuit’s decision i@wens v. Republic of Sudansupport of its conclusion that
“[t]he Circuit did not find tlat FSIA violated the constitutional requirement of separation of
powers”’ Gates v. Syrian Arab Repuhl@46 F. Supp. 2d 79, 88 (D.D.C. 2009) (citDgens v.
Republic of Sudarb31 F.3d 884, 888 (D.C. Cir. 2008))n Owens however, the Circuit
addresse the non-delegation doctrine of the separation of powers doc8ee Owens$31 F.3d
at 887-89.More specifically, the Circuit determined that it was not an unconstialtdglegation
of power for Congress to require the Secretary of State to designeign sovereigns as state
sponsors of terrorism prior to permitting Article Il courts to exertlieir jurisdiction under 8§
1605(a)(7).1d. Separation of powers arguments concerningdeegation are distinct from
separation of powers argumentisieessing the political branches inability to abrogate a final
judgment by an Article Il courtCompareid. with Plaut v. Spendthrift Farm, Inc514 U.S. 211
(1995) (discussing separation of powers with regard to the finality ofrjeidis rendered by
Article Il courts) Thus, this court is of the opinion thhetCircuit’s holding irDwensis
inapposite to the defendant’s separation of powers argument.

10



source of the legal rule that produced the Article Il judgments, butrdt@eémmunity from
legislative abrogation of those judgnte themselves?)

Here, the defendambntends that the terrorism exception is unconstitutional betaise
president or Congress may at some point in the fityte rescindafinal judgmentrenderedy
the courtunder the terrorism exceptioief.’s Mot at at 3440. But, as the Court suggested in
Plaut, a constitutionahttackbased on a violation of separation of powers is properly launched
against the executive or legislatiaetion thakeffects thaeopening of a judgment, and not
againsthe lav pursuant to whickhefinal judgmentwas made See Playt514 U.S. at 230The
defendaris constitutionakhallenge is therefomaisplaced: iincorrectly challenges the
constitutionality of the FSIA wén, instead, it should letacking the constitwnality of those
executive and congressional acts thgiposedly undermine the integrity of final judgments
issued by Article 11l courts. Thus, the court finds no merthandefendant’s challenges to the
validity of the FSIA’s terrorism exception.

C. The Court Orders the Parties to Submit Additional Briefing

In its reply, the defendant argues for the first time that the plaintiffs’ compldedatly
insufficient because it asserts claims under the tort laws of Tennessee anch3tesalsof
proceeding under federal law, as required under 8 1605A(c). Def.’s Reply at 14. Bbheause
plaintiffs have not been afforded an opportunity to reply, the court declines to edhside
defendant’s argument at this tinsee Aleutian Pribilof Islands Ass'n, Inc. v. Kempthp&3Y
F.Supp.2d 1, 12 n. 5 (D.D.C.2008) (noting that “it is a well-settled prudential doctrine that courts
generally will not entertain new arguments first raised in a reply brief’ (ditemipert
v. Nat'l Acad. of Scis974 F.2d 192, 196 (D.C.Cir.1992))), and orders the parties to submit

additional briefing on whether the plaintiffs’ state tort claims are apprepriader the new

11



terrorism exception framework, and with particular regard to the fedmnabf action granted
by 8§ 1605A(g.

Lastly, the court observes that there are currently two nearly identicaigotn its
docket: the plaintiffs’ original case brought under § 1605(a)(7) and the instarfroagét
under 8 1605A. The plaintiffs’ original action brought under § 1605(a)(7) remains viable,
despite the fact that Congress has repealed that proviSioran v. Republic of Iradp29 F.3d
1187, 1192 (D.C. Cir. 2008)v’'d on other grounds sub noRepublic of Iraq v. Beafy129 S.
Ct. 2183 (2009) (holding thanunconverted action can continue to be adjudicated under §
1605(a)(7))Oveissj 573 F.3d at 840-4(came)

In a status report filed by the plaintiffs in their original case, they e)gutessinterest in
consolidating both actions and proceeding ugdE805A. SeePls.” Status Report)yatt Civ.
No. 01-CV-1628 O.D.C.July 1, 2009). The defendant, however, is opposed to consolidation.
SeeDef.’s Status RepartWyatt Civ. No. 01-1628 (D.D.C. July 22, 2009). The court orders both
parties to submit additionalemoranda specifically addressing whetb@nsolidation is

appropriate and, if not, how best to proceed considering the duplicative nature ofahg. acti

IV. CONCLUSION
For the foregoing reasons, the court denies the defendant’s motion to dismissessd or
the partieso submitsupplemental memoranda whether the plaintiffs’ stataw tort claims are
appropriate under the new terrorism exception framework and whether the cout shoul
consolidate the plaintiffs’ two related action&n Order consisterwith this Memorandum
Opinion is separately and contemporaneously issued this 8th day of September, 2010.

RICARDO M. URBINA
United States District Judge
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