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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JEFFREY BODOFF, et al .,
Plaintiffs,
V. Civil Case Na 08-547

ISLAMIC REPUBLIC OF IRAN, etal.,

Defendants.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

INTRODUCTION

This action against the Islamic Republic of Ir¢firan”) and the IraniarMinistry of
Information and Security (“MOIS”)arises from an act of stasponsored terrorism The
decedent, a United States citizen named Yonathan Barnea, was killedHaniasbombing of
the Number 18 Egged passenger bus in Jerusalem, Israel, on February 25P[a9868fs are
surviving family members and the administrator of Yonathan Bdmeatate Theybrought his
action againsthe two defendantsinder the statsponsored terrorism exception of the Foreign
Sovereign Immunities Act (“FSIA”), 28 U.S.C. § 1605&nacted as part of the Natiosdfense
Authorization Act for Fiscal Year 2008 (“NDAA))Pub.L. No. 116-181, § 1083, 122 Stat. 3,
338-44 (2008). For the reasons set forth below, the Court finds that plaintiffssttiaeently
proved their causes of action, and determines that def@sdmg be held liable under the

FSIA’'s updated state-sponsored terrorism exception.

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2008cv00547/130453/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2008cv00547/130453/31/
http://dockets.justia.com/

Il. PROCEDURAL HISTORY

A. Prior Bodoff Litigation

In 2006, the plaintiffs obtained a judgment from this Court against defendants Iran and
Ayatollah Ali Hoseini Khamene(“Khamenei”) under theformer statesponsored terrorism
exception codified at 28 U.S.C. § 1605(a)(75eeBodoff v. Islamic Republic of Iram24 F.
Supp. 2d 74 (D.D.C. 2006). The Court found that Hamas was responsible for the attack that
killed the deedent and that Iran and Khamenei provided Hamas with extensive materiat suppo
during the years preceding the attackd. at 79-80. The Courtentered judgment awarding
plaintiffs compensatory damages against Iran and Khameni, jointly and |sgveataling
$16,988,300, and punitive damages against Khamenei totaling $300,000J0@0.86-89; see
alsoJ., 02-ev—-1991, Mar. 29, 2006, ECF No. 38.

B. This Action

In January 2008, Congress repeatbd old statesponsored terrorism exceptio@8
U.S.C. 8§ 160%)(7), and replaced it witlan updated versio28 U.S.C.§ 1605A Two months
later, the plaintiffs filed this actiomgainst Iran and MOI$S SeeConpl., ECF No. 1:see also
Bodoff v. Islamic Republic of Irarb67 F. Supp. 2d 141 (D.D.C. 2008) (denyirgirgiff’s
motion for relief under the updated provision in the old tase

The defendantaere properly served pursuant to 28 U.S.C. § (@®08) onJuly 4, 2012,
seeReturn of Servic&ff., ECF No. 22failed totimely appear and answer otherwise mog,

and the Clerk entered default on September 19, 28&2Clerk' s Entry of Defali, ECF No. 25

11t should be noted that, although MOIS was dismissed from the origmiiffcase as a defendasgeOrder, 02
cv-1991, ECF No. 29, certain evidence presented in that case dealt with 84@D8, Paz Aff. 1 4451, 02cv—
1991, Oct. 11, 2005, ECF No. 18, as did evidence presented in other casesrarisihg same attack in which
MOIS was a defendartbee Weinstein v. Islamic Republic of Ir&84 F. Supp. 2d 13, 20 1 80.D.C. 2002)
Mousa v. Islamic Republic of IraB38 F. Supp. 2d,4 1 11(D.D.C. 2001) Eisenfeld v. Islamic Republic of Iran,
172 F. Supp. 2d 1, 6 1 ZB.D.C. 2000).This opinion draws on all of these sources in making findings ofafidiat
respect to MOIS.



On this Courts order, plaintiffs filed Proposed Findings of Fact & Conclusions of LB&F
No. 29.
1. FINDINGS OF FACT

Based on the record of this easand facts available for judicial notieéncluding
evidence presented in earlier cas#éise Court finds that lpintiffs have “establishe[d] [their]
claim or right to relief by evidence that is satisfactory to the Court,é@sined by 28 U.S.C. §
1608(e).

Specifically, his Court finds the following facts to be established by clear and convincing
evidence, which would have been sufficient to establish a prima facie case in a contested
proceeding:

1. Yonathan Barnea was born on July 16, 1976 in Washington, Bo@off 424 F.
Supp. 2d at 7§ 1 He was a Unitetates citizen from the time of his birth until the time of his
death on February 25, 19981. at 78-797 1

2. Plaintiff NachumBarnea is the father of decedent Yonathan Bartokaat 799 2.

3. Plaintiff Tamara Barnea is the motlef decedent Yonathan Barneal. § 3

4. Plaintiff Shlomit Barnea is the sister of decedent Yonathan Batiefh4.

5. Plaintiff Uri Barnea is the brother of decedent Yonathan Barlted] 5.

6. Plaintiff Jeffrey Bodoff brings this action as Administrator of the Estate of Yamat
Barnea.lId. 1 6.

7. On the morning of February 25, 1996, Yonathan Barnea boarded the Number 18
Egged bus in Jerusalem, Israédl. 7 Citing NachumBarnea Aff. § 6 02-cv—-1991,0ct. 12,
2005,ECF No. 2). At about 6:45 a.m. Jerusalem time, while Yonathan Barnea was still aboard,

another passenger detonated explosatebe direction of Hamashich he had carried onto the



bus concealed in a travel batgl. (citing Weinsten v. Islamic Republic of Irgril84 F.Supp. 2d
13, 179 9(D.D.C. 2002) Mousa v. Islamic Republic of Ira@38 F. Supp. 2d, 31 3(D.D.C.
2001); Eisenfeld v. Islamic Republic of Iran72 F.Supp.2d 1, 49 8 (D.D.C. 2000)). The
resulting explosion completely destroyed the bus, scattered debris fostdtd8aneters, and led
to the injury and death of numerous individudls. (citing Weinstein 184 F.Supp.2d at 171 9
Mousg 238 F. Supp. 2d atB3 Eisenfeld 172 F. Supp. 2d at#9).

8. As a result of the explosion, Yonathan Barnea was killedy 8 (citing PostMortem
Rep.(English Trans.) at, 4, 02€v-1991, Oct. 28, 2012, ECF No. 26).

9. Subsequent confessions and other statements to Israeli police and news organizations
verified that Fhmas was responsible for the attatd. I 9 (citing Weinstein 184 F. Supp. 2dt
199 23 Mousag 238 F. Supp. 2d atB4, Eisenfeld 172 F. Supp. 2d at$16.

10. At the time of this attackiHamas, the popular name for the Islamic Resistance
Movement,[was] an organization supported by The Islamic Republic of Iran, dedicated to the
waging of Jihad, or a holy war employing terrorism with the object of seizinipaldership of
the Palestinian people and asserting sovereignty and the rule of thenMeilgdiion over all of
Palestine, including all territory of the State of Israddt. 10 (quotingWeinstein 184 F.Supp.
2d at 197 24 andciting Mousg 238 F. Supp. 2d atB5, Eisenfeld 172 F. Supp. 2d at%17).

11. The affidavit testimony oDr. Reuven Pgzan expert on Islamist Movements, in the
first Bodoffcase emblishes conclusively that Iran and MOIS knew of the destructive purposes
and objectives of Hamawhich were set forth in detail in the organizat®oharter SeeDr. Paz
Aff. 1 4751, 02€v-1991,0ct. 11, 2005, ECF No. 18¢e alsoBodoff 424 F. Supp. 2d &9

11 (citing Weinstein 184 F. Supp. 2dt 199 25 Mousa 238 F. Supp. 2dt 49 10).



12. Defendant Iran provided substantial financial support for Hatea®rist activities
during the years immediately preceding the attatk at 799 12 (citing Dr. Paz Aff. § 47;
Weinstein 184 F. Supp. 2dt 1991 26-27); see also Mous&38 F. Supp. 2d at HJEisenfeld
172 F. Supp. 2d at 5 1 17-20.

13. Defendant Irans aforeign state and has been designated a state sponsor of terrorism
pursuant to section 6(j) of the Export Administration Act of 1979, 50 U.S.C. 8§ 2405()),
continuously since January 19, 19&eeU.S. Dept of State, Determination Pursuant to Section
6(i) of the Export Administration Act of 1979-Iran, 49 Fed. Reg. 28362, Jan. 23, 1984; U.S.
Dept of State,State Sponsors of Terrorisrittp://www.state.gov/j/ct/list/c14151.htrsge also
Oviessj 2012 WL 3024758 at *B)Veinstein 184 F. Supp. 2d at 20 B;2Mousg 238 F. Supp. 2d
at 4 1 9Eisenfeld 172 F. Supp. 2d at 5  21.

14. Defendant MOIS ighe Iranian intelligence service, functioning both within and
beyond Iranian territory. Acting as an agent of Iran, MOIS acted as a conduit fordran
provison of fundsand trainingto Hamas,including training tothe individual responsible for
planning and organizing the bus attack at issue h&einstein 184 F. Supp. 2d at 20 § 30;
Mousg 238 F. Supp. 2d at 4 | HHisenfeld 172 F. Supp. 2d at 6 T 23.

15. Yonathan Barnéa death was caused by a willful and deliberate act of extrajudicial
killing because it resulted from an explosion of material intentionally detdriy another
passenger acting under instructions from an agent of HaBwoff 424 F.Supp. 2d at 79 15
(citing Weinstein 184 F. Supp. 2dt 20 31 Mousg 238 F. Supp. 2dt 49 12 Eisenfeld 172F.
Supp. 2cat 6 29.

16. As a result of the death of Yonathan Barnea, his Estate suffered a bsgeaifons

that would have been expected to occur during the course of his anticipated lifaexpéacthe



amount of $1,988,300ld. { 16(citing Dr. Ziderman Rep. at 8, 10, 82~1991, Oct. 12, 2005,
ECF No. 19.

17. As a result of the death of Yonathan Barnea, his father, NachuresBas suffered
severe emadnal distress Id. { 17 (citing NachumBarnea Aff. 11 631) He suffered anxiety
and distress while waiting for confirmation that Yonathan had been on the &usvds
destroyed Id. (citing NachumBarnea Aff.{ 7). Upon learning that Yonathan was dead, he
faced the anguishing tasks of telling his son, Uri, that his older brother wasaddadentifying
his eldest son’s bodyld. (citing NachumBarnea Aff.{ 13-15).

18. In his testimony in the previolodoffcase, Nachm Barneastated that héelt an
“overwhelming” loss and “tremendous pain” due to the death of hislgoff.18 ¢iting Nachum
Barnea Aff.{1 20, 24 He and his wife attempted to commemorate theif sstife through
donations to organizations in which he had been actdigciting NachumBarnea Aff.q 27).

19. For many years following the attaddachum Barnea suffed from insomnia and
anxiety triggered by reminders of the attad¢tt.  19(citing NachumBarnea Aff.q] 17, 2526).
Holidays and fenily eventsbroughtup painful memories and reminders of the loss of his son
Id. (citing NachumBarnea Aff.q 27). In his testimony from the previous case, he spbkiee
loss of not getting to see his son grow up, start his own family, and advance in his aavn care
Id. (citing NachumBarnea Aff.{ 29.

20. Yonathan Barneéa mother, Tamara Barnea, also suffesedere emotional distress
in the days surrounding the attack, &mdmany years to followld. § 20(citing Tamara Barnea
Aff. 1 13-33, 02€v-1991, Oct. 12, 2005, ECF No. 22). In her testimony in the preBiodsff
case, she stated that she felt “terrible anxiety” and “total helplessness” whilagwait

confirmation that her son had been a passenger on the bus that was atic{aiihg Tamara



Barnea Aff. 1 13. She made a number of telephone calls in search of her son, but eventually
was forced simply to wait for news, during which period her emotional state wavetween
hopefulness and despaid. (citing Tamara Barnea Affl{ 14-18).

21. Tamara Barnea describes the “devastation” she felt upon learning that her son had
been killed, and the pain of never having the opportunity to say gooddyet 86-81 § 21
(citing Tamara Barnea Afff 19-20) For many years aftérer son's death, she experiente
severe anxiety when traveling on a public bus, when traveling near the areatthtke when
in public places, and when her husband or surviving childhene outside the homeld. at 819
21 (citing Tamara Barnea Aff 25-26) Her distressavas sometimes manifested by anxiety
attacks, during which she suffered shortness of breddtliciting Tamara Barnea Aff] 27).

22. In her testimony in the previolBodoffcase,Tamara Barneapokeof the difficulty
of balancing br “inner turmoil” with the pressure of maintaining an appearance of gtrémyg
her familys sake Id. § 22(citing Tamara Barnea Afff 28. She feltacutely a sense of loss
from the fact that shevould not be able to see her son “grow into the person he wanted’to be
Id. (citing Tamara Barnea Aff{ 30). In memory of her son, she and her husband made
contributions to organizations in which Yonathan was active, designated parts of hiag@m
remembrance, distributed photographs of him throughout the house and their workpidces, a
visited his grave frequently.ld. (citing Tamara Barnea Aff{f 3132) These efforts to
commemorate her st life and preserve his memory, however, could medl the “open
wound” that losing a child causekl. (citing Tamara Barnea Aff] 33.

23. Yonathan Barnéa sister, Shlomit Barnea, also suffered severe emotional distress
due to the loss of her brothetd. at 81  23. In her testimony in the previdmdoff case,

Shlomit remembed being very close ther older brotherd. (citing Shlomit Barnea Aff. T 4



02-cv-1991, Oct. 12, 2005, ECF No.)23They spent a great deal of time together and she felt
that he supported hetd. (citing Shlomit Barnea Aff. { 4).

24. In her testimony in the previoBoddf case,Shlomit Barnea descriddghe anguish
she suffered while it was unclear whether her brother had been killed, and the shock and pain she
felt upon receiving confirmation of his deathd. at 81 § 24(citing Shlomit Barnea Aff{{ %

11). The loss of her brother was particularly difficult because she did not have an oppdotunit
say goodbye, and she felt as though she lefasalone to contend with a range of conflicting
emotions relating to the fact that her relationship with her brother washerit dd. (citing
Shlomit Barnea Afffl 12-13).

25.  Shlomit Barnea also describelingering anxiety arising from sirens, bus
transportation obeing in the vicinityof the attack siteld. at 81 § 25citing Shlomit Barnea Aff.

19 14, 19) While she tied to move on with her life, the death of her brothet hmalelibly
marked her identity and slmad beemunable to escape her gridf. (citing Shlomit Barnea Aff.
11 16, 19-22).

26. Uri Barnea, the youngest child in the Barnea family, also suffereefrs emotional
distress from the loss of his big brothéd. at 81 { 2§citing Uri Barnea Aff. { 218 02cv—
1991, Oct. 12, 2005, ECF No. 24 Uri admired his older brother, and felt fortunate that his
brother helped him with homework, supported him, and treated him like a friéngiting Uri
Barnea Aff.{f 3-5). On the dayof the attack, Uri experiencedalong with hisfamily—the
anguish of not knowing what had happened to his brotlier(citing Uri Barnea Aff.qf 7~10).

As a young child athe time, it was particularly distressing for him to see his family so .upket

(citing Uri Barnea Aff.q 10.



27. As expressed by other members of the family, Uri also found it painful to have no
opportunity to say goodbye to his brothéd. at 81 27(citing Uri Barnea Afff] 11). He fek
that he lost some of his innocence as a result of his breteath, and no longer viedithe
world with the same feelings of optimism and security. (citing Uri Barnea Aff.q{ 12-15)

He describd the pan of missed opportunities to spend time with his brother and of knowing that
his brother could not watch him grow ufal. at 81829 27(citing Uri Barnea Aff.JY 15-16).

28. Uri also suffexd continued distress relating to his changed relationship kaigh
parents Id. at 829 28(citing Uri Barnea Aff { 17. He felk restricted by their heightened fear
for his safety, but he alsielt obligated to comply with their requests so as to minimize their
distress Id. (citing Uri Barnea Aff. § 17) Uri de<ribed the deep pain of losing his brother as
one that hevould carry for the rest of his life, something that othevsld notunderstand Id.
(citing Uri Barnea Aff.f 18)

V. CONCLUSIONS OF LAW

Based on these findings of fact, the Court reaches the following conclusions of law

A. Jurisdiction and Sovereign Immunity

The FSIA provides immunity to foreign states from suit and denies United States court
jurisdiction over such actions. 28 U.S.C. 8 1604. Under certain conditions, however, courts
obtain orginal jurisdiction for suits against foreign states, and those 'stab@sunities are
waived by statute Based on the evidence here, these conditions have been met.

1. Original Jurisdiction

The statesponsored terrorism exception provides that federaltegpossess original

jurisdiction over suits against a foreign state only if (1) “money damagesaught,” (2)

“against a foreign state” for (3) “personal injury or death” that (s'waused” (5) “by an act of



torture, extrajudicial killing, aircrafsabotage, hostage taking, or the provision of material
support or resources for such an .act.” 28 U.S.C. § 1605A(a)(1xee alsdveissi v. Islamic
Republic of Iran2012 WL 3024758 at *4 (D.D.C. July 25, 2012).

Here, each of these prerequisitesnist First, plaintifs’ complaint only seeks “money
damages SeeCompl. at 1611, ECF No. 1. Second, defendant Iraplanly a foreign state
With respect to defendant MOIS, the FSIA defines foreign state to includeoliticad
subdivision. . . . or an agency or instrumentality of a foreign stat28 U.S.C. § 1603(a)
Applying this definition, this Court finds (as it hgweviously) that MOIS is a political
subdivision of Iran, and so “is treated as a member of the state of Irdri itgelore, 700 F.
Supp. 2d 52 at 65 (quotiBennett v. Islamic Republic of IraB07 F. Supp. 2d 117, 125 (D.D.C.
2007) (citingRoeder v. Islamic Republic of 1raB33 F.3d 228, 234 (D.C. Cir. 2003))T.hird,
the Complaint contains claims arising out of the murdk Yonathan Barnea-claims that
involve “personal injury or death” under FSIA § 1605A(a)(I3eeCompl. § 1. Fourth, the
evidence establishes that defenddwain provided substantial support for Harhaerrorist
activities for the purpose of undertakiatjacks such as th&ebruary 1996 bus bombing in which
Yonathan Barnea was killed, funneled money and material support to Hamas thriamglacie
MOIS, and also demonstrates that both defendants played necessary planningall@gidtic
support roles leading up the bus bombin§ee Bodoff424 F.Supp. 2d at 780 1 #15
Weinstein 184 F. Supp. 2d at 20 11-80; Mousg 238 F. Supp. 2d at 4 $F11;Eisenfeld 172
F. Supp. 2d at 6 11 223 Thisevidencesatisfesthe FSA’s requirement of a causadmection
between the act or omission of the defendant and the damages which the plainti¢isfltengd
SeeValore 700 F.Supp.2d 52 at 66 (noting that FSIA requires only a “reasonable” connection,

not “butfor” causatiof; Oviessj 2012 WL 3024758 at4. Finally, the 1996 bus bombing

10



constitutes an extrajudicial killing that occurred as a direct and proximate reslefteadants
provision ofassistance to Hamas and its operativ@n the basis of these findings, the Coas h
originaljurisdictionover plaintiffs claims.
2. Waiver of Sovereign Immunity

While this Courts exercise of jurisdiction over this action is a necessary prerequisite to
moving forward, foreign states remain immune from suit absent a waiver eégpvenmunity
Oviessj 2012 WL 3024758 at *5.The statesponsored terrorism exception provides that such
waiver occurs where (1) “the foreign state was designated as a state spdesarisin at the
time of the act . . and . . remains so designated when thai is filedunder this section . ..
(2) “the claimant or the victim was, at the time of the.acta national of the United States”
and (3) “in a case in which the act occurred in the foreign state against which theaddmeeh
brought, the claimant hasfforded the foreign state a reasonable opportunity to arbitrate the
claim” 28 U.S.C. 8 1605A(a)(2)(A)&(iii). Here, the facts warrant waiver of defendants
sovereign immunity.First, Iran has been designated as a state sponsor of terronsnmuaisly
since January 198through the presenSeeU.S. Dept of State, Determination Pursuant to
Section 6(i) of the Export Administration Act of 194%an, 49 FedReg. 283602, Jan. 23,
1984 U.S. Dept of State, State Sponsors of Terrorism
http://www.state.govl/j/ct/list/c14151.htrsge also OviessP012 WL 3024758 at *SjVeinstein
184 F. Supp. 2d at 20  28pusg 238 F. Supp. 2d at 4 JBisenfeld 172 F. Supp. 2d at 5 | 21.
Second, decedent, Yonathan Barnea, was a United States citizen up to the time athhis de
Bodoff 424 F.Supp. 2d at 7879 1 Finally, the murder occurred in Israel, not Iran,the
FSIA's requirement that defendants be given an oppibytuto arbitrate this claim is

inapplicable. For these reasons, defendamisiunity is waived and they may be held liable.

11



B. Liability

Section 1605A(c) creates a federal private right of action for victims & stansored
terrorism A plaintiff can seek to hold a foreign state liable for (1) “an act of tqrture
extrajudicial killing aircraft sabotage, hostage taking, or the provision of material support or
resources for such an act” where (2) the act was committed, or the provision provideel, by
foreign stateor agent of the foreign state, atie act (3) “caused” (4) “personaljury or death”
(5) “for which courts of the United States may maintain jurisdiction under ttii®sdor money
damages 28 U.S.C. 8 1605A(a)(1)c). As the Court has discussed at lengigewhergthe
third and fourth elementscausation and injur-“require plaintiffs to prove a theory of
liability” in which plaintiffs justify the damagethey seek, generally expressed “through the lens
of civil tort liability.” Rimkus 750 F. Supp. 2d at 176.

The Court willnow apply the facts of this case to eafhlthese elements in turn.

1. Act

Throughevidence presented the firstBodoffcase 424 F.Supp. 2d 74and othecases
arising from the same bus bombjMyeinstein 184 F.Supp. 2d 13Mousg 238 F. Supp. 2d 1;
Eisenfeld 172 F. Supp. 2d 1 plaintiffs have sufficiently established that defendants were
responsible for the murder of Yonathan Barnea in 199& evidence concerning the actions of
defendants Iran and MOIS demonstrates that they are culpable both for the exatdlbing
of Yonathan Barnea and for the provision of material support tBldhgasmembers involved in
the bus bombing, in satisfaction of the fistiuiremenof liability under 8 1605A.

FSIA defines extrajudicial killing by reference to Section 3 of the TorturdinVic
Protection Act of 1991. See28 U.S.C. 8§ 1605A(h)(7)That Act defines an extrajudicial killing

as

12



a deliberated killingnot authorized by a previous judgment pronouncecdaby

regularly constituted cousgffording all judicial guarantees which are recognized

asindispensable by civilized peoples.

Torture Victim Protection Act of 1991 § 3(a), 28 U.S.C. § 1350 ndtee evidence establishes
that Yonathan Barnés death was caused by a willful and deliberate act resulting from an
explosion of material carried aéd@ a bus and intentionally detonated by another passenger
acting under instructions from Hamas. There is no evidence that this order wasnsanby

any judicial body. Based on these findings, the murder of Yonathan Barnea constitutes a
extrajudicialkilling, undertaken by Hamas acting as agent for defendants Iran and MOIS.

The FSIA declares that the concept“ofaterial support or resources$ defined by
reference to the federal criminal cod28 U.S.C. § 1605A(h)(3).That definition states that
support

means any property, tangible or intangible, or service, including currency

monetary instruments or financial securities, financial services, lodgagint,

expert advice or assistance, safehouses, false documentation or identification,

communications equipment, facilities, weapons, lethal substances, explosives,

personnel . .and transportation, except medicine or religious materials.
18 U.S.C. § 2339A(b)(2).

The evidence demonstrates that during the period leading up to the busdydrmabimand
MOIS supported Hamas for the purpose of advancing their own ageSd&sBodoff424 F.
Supp. 2d at 79 | 12 einstein 184 F. Supp. 2d at 29091 26-27, 30, Mousa 238 F. Supp. 2d
at 3-4 11 6, 11 Eisenfeld 172 F. Supp. 2d atb {1 1#20, 23. Athe time of the attackjamas
was a terrorist organizatiomtent on waging “holy war,” and was supported tangibly and

financially by Iran and MOIS Bodoff 424 F. Supp. 2d at 79 11 10, ¥2einstein 184 F. Supp.

2d at 1920 11 24, 2627, 30;Mousa, 238 F. Supp. 2d at8 1Y 56, 11;Eisenfeld 172 F. Supp.

13



2d at 56 1Y 1£20, 23 These actxonstitute the provision of material support for FSIA
purposes.
2. Actor

The evidence presented establishes that Hamas acted as an agent for Iran and MOIS
during 1996.Bodoff 424 F. Supp. 2d at 79 1 10, Weinstein 184 F. Supp. 2d at 19-20 11 24,
2627, 30;Mousg 238 F. Supp. 2d at-38 1 56, 11;Eisenfeld 172 F. Supp. 2d atb 1 1#
20, 23. Under such circumstances, defendants may be held wtaricable for the
extrajudicial killing perpetrated by the suicide bomber.

3. Theory of Recovery—Causation

The elements of causation and injury inL@5A require FSIA plaintiffs “to prove a
theory of liability” which justifies holding the defendants culpable for the injuries that the
plaintiffs haveallegedly suffered Oviessj 2012 WL 3024758 at *7 (citingalore, 700F. Supp.
2d at 73; see also Rimky§50 F.Supp.2d at 17576 (“[P]laintiffs in § 1605A actions . .must
articulate the justificatiorior such recovery, generally througtetlens of civil tort liability.).
When determining the contours of these theories, the D.C. Circuit has cautionedilhdhaevh
“extent and nature” of such claims “are federal questiahg, FSIA“does not . . authorize the
federal courts to fashicm complete body of federal lavBettis v. Islamic Republic of Ira@15
F.3d 325, 333 (D.C. Cir. 2003). Based on the Cirsuguidance,district courts in this
jurisdiction ‘“rely on weltestablished principles daw, such as those found in Restatement
(Second) of Torts and other leading treatises, as well as those principleavbdieen adopted
by the majority of state jurisciions” to outline the boundaries of these theories of recovery
Oviessj 2012 WL 3024758 at *7 (quotirig re Islamic Republic of Iran Terrorism Litigs659 F.

Supp. 2d 31, 61 (D.D.C. 2009)).

14



The Court finds that MOIS was a division of the State of Iran which acted as atcondui
for Iran's provision of fundsand training to ldmas including training to theindividual
responsible for planning and organizing the bus attack at issue\Weiastein 184 F. Supp. 2d
at 20 1 30Mousa 238 F. Supp. 2d at 4 | HHisenfeld 172 F. Supp. 2d at 6 T 23.

In the priorBodofflitigation, plaintiffsreceived relief under District of Columbia law for
wrongful death and intentional infliction of emotional distr€8&€D”) and received a judgment
for compensatory damages against Iran and Khameinei in the amount of $16,988,300, and
punitive damages against Khamenei in the amount of $300,0008xbff 424 F. Supp. 2d at
85-89 Here, the Court must ensure that plaint#fso satisfy the requirements for an award
under § 1605A(c).

In the firstBodoffcase, theCourt concluded thatcivil conspiracy povide[d] a basis of
liability for defendantdran and Khamenei” and thathé elements of civil conspiracy [we}
established between the defendantsand the actual perpetrators of the attack24 F.Supp.
2d at 84. The Court alsofound that, undemDistrict of Columbia law, Iran and Khamengere
liable for the wongful death of Yonathan Barned, at 85, and forintentional infliction of
emotionaldistress as to each plaintiidi. at 85-86.

This Court and others have frequently addreslsedIED theory following enactment of
8 1605A.See, e.g.Fain v. Islamic Republic of Irar856 F. Supp. 2d 109, 123 (D.D.C. 2012).
Relying principally on the Restatement, courts have s#t tbe following standard: “One who
by extreme and outrageous condudemtionally or recklessly causes severe emotional distress
to another is subject to liability for such emotional distress, and if bodily hahme twher results
from it, for such bodily harm.Heiser v. Islamic Republic of Irar659 F. Supp. 2d 20, 26

(D.D.C.2009) (citing Restatement (Second) of Torts § 46gje, the Court finds that this test

15



is satisfied by taking judicial notice of its fimgj in the first Bodoff casethat the District of
Columbia’s IIED standard (virtually identical to this oneassatisfied. “First, a terrorist attack
constitutes extreme and outrageous condibdoff 424 F. Supp. 2d at 8giting Stethem v.
Islamic Republic of Iran201 F. Supp. 2d 78, 89 (D.D.C. 2008econd, “the emotional distress
caused to plaintiffs wasitentionally or recklessly caused by the suicide bomber by virtue of the
act itself.”Id. And third, “each of Yonathan Barnea’s surviving family members in this @ase h
established in great detail the severe emotional distress that resulted frotadkéldt

The scope of recovery undie IIEDtheory is limited by two qualifications: the plaintiff
must be “a member of [the injured persjnimmediate family” and must be “present at the
time.” Fain, 856 F. Supp. 2d at 1224 (quotingRestatemet (Second) of Torts § 46(2)(afb)).
The former qualification is of no consequence here, as plaintiffs are dighpatents or siblings
of the decedent, and thus fall within even the strictest definition of immediate faifdg
Valore 700 F.Supp.2d at 79d@ting that immediate family “is consistent with the traditional
understanding of ong immediate family” and includes “orsespouse, parents, siblings, and
children”).

The issue of presence, however, warrants a bit more disculsisina.of the plaintiffsn
this action were present and witnesses tohihe attack However, this Court has previously
recognized that the preseneuirement is subject to a caveaspecifically, the Restatement
“‘expresses no opinion as to whether there may not be other stamwsas under which the acto
may be subject to liability:’Heiser, 659 F.Supp.2d at 2627 (quoting Restatement (Second) of
Torts 8§ 46). As thédeiserCourt explained: “Terrorism [is] unique among the types of tortuous
activities in both its extreme nieids and aims . . ‘All acts of terrorism are by the very

definition extreme and outrageous and intended to cause the highest degree of kdistliess,
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literally, terror.” Id. at 27 (quotingStethem201 F.Supp.2d at89). Thus, the Court concluded
that a plaintiff “need not be present at the place of outrageous conduct, but must be a member of
the victim s immediate family.’ld.

Thus, the Court is warranted in finding that the plaintiffs satifg causation
requirementfor an awardagainst both efendantsherein under the federal cause of action in
FSIA §1605A(c).

4. Personal Injury

This Court has already determined that plaintiffs have brought an action feofipér

injury or death™y bringing a claim arising out of the extrajudicial killiofyYonathan Barnea.
5. Jurisdiction

The Court has already determined that it is proper to exercise jurisdictiodefeadants
in this action, and that plaintiffs are only seeking monetary compensattos final element is
thus satisfied, and defendamrmay be properly held liable and their award may be confirmed
under the federal cause of action embodied in 28 U.S.C. § 1605A(c) for the 1996 murder of
Yonathan Barnea.

V. DAMAGES

Damages available underetirSIAcreated cause of actiomtlude econorne damages,
solatium, pain and suffering, and punitive damageg&8 U.S.C. § 1605A(c)(4). To obtain
damages against defendants in an FSIA action, the plaintiff must prove that the careseqbien
the defendantsconduct weré reasonably certain (i.e., melikely than not) to occur, and must
prove the amount of the damages by a reasonable estimate consistent witirtis d]
application of the American rule on damagesOviessj 2012 WL 3024758 at *8 (quoting

Salazar v. Islamic Republic of IraB70F. Supp. 2d 105, 1186 (D.D.C.2005) (quotingHill v.
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Republic of Irag 328 F.3d 680, 681 (D.Cir. 2003))) As found in the initiaBodofflitigation,
plaintiffs have proven that the defendant®mmission of acts of extrajudicial killing and
provision of material support and resources for such killing was reasonably ternd indeed
intended to, cause injury to plaintifBodoff 424 F.Supp. 2d 74. Thus, damages are appropriate.

A. Compensatory Damages

In the priorBodofflitigation, the Cout awardedcompensatory damages in favor of all
plaintiffs against defendants Iran and Khamenei, jointly and severally, in the amount of
$16,988,300 and punitive damages of $300,000,000 favor of the administrator of the
decederit estate as against Khamenei.

Here,the Courtwill confirm the prior compensatory damages judgment, now extended to
defendant MOIS Thus, plaintiffs shall be awarded a judgment in their favor and against
defendants Iran and MOIS, jointly and severally, in the amount of $18(888he award shall
be distributed among plaintiffs in the same manner as this Court ruled in tiBoticffcase.

This judgment shall be enforceable under the terms of the newly enacted statbuder |
to avoid double recovery, plaintiffs may not seek to enforce the prior judgment for $16,988,300.

B. Punitive Damages

“Punitive damages, made available under the revised FSIA terrorism exceptimnto
punish and deter the actions for which they are awdrd€iessj 2012 WL 3024758 at *9
(citing In re Islamic Republic of Iran Terrorism Litig59 F.Supp.2d at 6Heiser, 659 F.Supp.
2d at 29-30; Acosta v. The Islamic Republic of Itah74 F.Supp.2d 15, 30 (D.D.C2008);
Restatement (Second) of Torts § 908(1)Punitive damages are not meémtcompensate the
victim, but instead meant to award the victim an amount of money that will punish ouisage

behavior and deter such outrageous conduct in the futuid In determining the proper
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punitive damages award, courts evaluate four fact¢i3:the character of the defendarast,
(2) the nature and extent of harm to the plaintiffs that the defendants caused or irderzalese t
(3) the need for deterrence, an{l tffe wealth of the defendantsfcosta 574 F. Supp. 2d at 30.

Here, the ature of the defendantact and the nature and extent of the harm defendants
intentionally caused are among the most heinous the Court can faBadoff 424 F. Supp. 2d
at 88 (determining thisus bombindo be “extremely heinoly. “The defendantglemonstrated
policy of encouraging, supporting and directing a campaign of deadly terrorisndenee of
the monstrous character of the bombing that inflicted maximum pain and sufferingament
people” 1d. (quotingCampuzano v. Islamic Republic cdh, 281 F.Supp.2d 258, 278 (D.D.C.
2003)).

As to deterrence and wealth, Iran is a foreign state with substantial leaithas
expended significant resources sponsoring terroriSee OviessR012 WL 3024758 at *9Dr.
Patrick Clawson, an expert on Iranian terrorism activities, has testifisdvieral cases on the
amounts of punitive damages that would serve to deter Iran from supporting tentivises
against nationals of the United Stat&ee, e.g., Flatow@99 F. Supp. at 3¥eiser, 659 F. Supp.
2d at 30. Dr. Clawson declared that “the financial material support provided by lsapport
of terrorism is in the range of $300 million to $500 million a yedtlawson Aff. § 4 Valore
700 F. Supp. 2d 52 (68v-1959, ECF No. 58)Dr. Clawson based his range on Iran’s provision
of approximately $200 million in direct cash assistance to Hezbollah in 2008, assvib# a
provision since 2006 of “many tens of millions of dollars” worth of sophisticated wegponr
including some 40,000 roclket Id. § 3.a. (citing U.S. Dep’'t of State, Country Reports on
Terrorism 2008, at 183 (2009), available at http://

www.state.gov/documents/organization/122599.pdf). In addition, the Court finds it appropriate
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to examine awards that courts have issued nmlai statesponsored terrorism casesSee
Oviessj 2012 WL 3024758 at *10Considering similar cases will assist this Court in following
the Supreme Coud instruction that a punitive damages award be “reasonably predictable in its
severity . . . so that [a] . . . bad man can look ahead with some ability to know what therstakes a
in choosing one course of action or anathdeéxxon Shipping Co. v. Bakeés54 U.S. 471, 502,
(2008).

In Gates v. Syrian Arab Repuhlis80 F. Supp. 2d 53, 75 (D.D.C. 2008)dge Collyer
awarded a total of $300,000,000 ($150,000,000 per victim) in punitive damages against Syria for
the beheading of two civilian contractors. Similarly, in Acosta, this Countdeaae$300,000,000
in punitive damages against Iran for the 1990 assassination of Rabbi Kahane and wounding of
two other American citizens in New York City574 F. Supp. 2d at 381. Magistrate Judge
Facciola awarded a total of $450,000,000 ($150,000,000 per victim) to the families of three
victims executed during the hijacking of Egypt Air Flight 648aker v. Socialist People
Libyan Arab Jamahirya775 F. Supp. 2d 48, 86 (D.D.C. 2011). In his survey of FSIA punitive
damages cases, Magistrate Judge Facciola noted that “this Court had, witlcept®exnever
awardced an amount higher than $300,000,000 in punitive damages agaitistittatn Wultz v.

Islamic Republic of Iranthis Court awarded $300,000,000 in punitive damages arising out of a
terrorist bombing at a Tel Aviv restaurant that severely wounded a father andhkslleeenage

son 864 F. Supp. 2d 2¢D.D.C. 2012). Therefore, this Court finds that it is appropriate to
award plaintifs $300,000,000 in punitive damages.

However, there is one more step to the inquiry. This Court must consider whether
$300,000,000 punitive damages award comports with recent Supreme Court guidance on

punitive damagesThis Court addressed this issue at lengtBeer v. Islamic Republic of Iran
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where it held that foreign sovereigns cannot use the constitutional raonist of the Fifth
Amendment due process clause to shield themselves from large punitive damagesaadiards
that this Cours longstanding method for the calculation of punitive damages in FSIA terrorism
cases remains viabler89 F. Supp. 2d 14, 486 (D.D.C. 2011). Therefore, plaintiff is entitled
to $300,000,000 in punitive damages.

This Courtalreadyawarded $300,000,008 punitive damageagainst Khameneén the
prior Bodofflitigation. 424 F.Supp. 2d at 89The defendantsactions are no less heinous now
Accordingly, this Courtconfirmsits prior award inthe amount of $300,000,006 punitive
damages in favor of plaintiffsand now extends that awardnder 8 1605Aagainstiran and
MOIS, jointly and severally.

Judgment in the previous casene vacated because Khameisenot a party in this case.
The outstanding judgment from that case in the amount of $ 300,000,000 against Khamenei shall
remain outstanding.
VI. CONCLUSION

Based upon the foregoing, the Court finds that the plaintiffs batablisked their case
under FSIA 81605A warranting the Court in: (a) entering final judgment in favor aitiffigi
under 8§ 1605A(b) confirming its prior award of compensatory damages of $16,98&3ador
of plaintiffs now applicable against both defendants herger 8 1605A; and Yconfirming the
awardof punitive damages of $300,000,000 now against both defendants here under § 1605A.

A separate order and judgment consistent with these findings shall issue otethis da

SignedDecember 32012 by Ryce C Lamberth, Chief Judge.
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