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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALEXANDRIA JONES,
Plaintiff,

Civil Action No. 08-0620 (CKK)

V.

JANICE QUINTANA, et al,

Defendants.

MEMORANDUM OPINION
(October 1, 2013)

Plaintiff Alexandria Jones, a former employee of the District of Columbia Office of
Unified Communications (“OUC”), filed suit against the District of Columbia and Janice
Quintana, the Director of the OUC, alleging that (1) the Defendants retaliated against the
Plaintiff in violation of the Détrict of Columbia WhistlebloweProtection Act, D.C. Code 88 1-
615.51et seq. (2) Defendant Quintana retaliated against the Plaintiff for exercising her First
Amendment rights in violation of the 42 U.S&1983; and (3) the Defendants retaliated against
the Plaintiff in violation ofthe Americans with Disabilities Act (the “ADA”), 42 U.S.C.

88 12101et seq. Presently before the Court isetiDefendants’ [91] Motion for Summary
Judgment. Upon consideration of the pleadindeg relevant legal authites, and the record as
a whole, the Court finds the Defendants arétled to summary judgment on all remaining

claims. Accordingly, the Defendants’ motion is GRANTED.

! Defs.” Mot. for Summ. J., ECF No. [98].’s Opp’'n, ECF No. [95]; Defs.’ Reply, ECF
No. [100]; Pl.’s Notce, ECF No. [101].
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I. BACKGROUND

A. FactualBackground

From 1999 until 2008, the Plaifitwas employed as a 911 operator with the Office of
Unified Communications (“OUC”). Defs.’ Stmt. f?1In 2007, Defendant Janice Quintana was
appointed by then-Mayor Adrian Fenty to serve as the Director of the dJ®.2. The OUC
“provides centralized, District+de coordination and managemaeritpublic safety voice radio
technology and other publgafety wireless communicatisystems and resourcesld. | 3.

Prior to 2007, the District of Columbia utkd “727-1000” as a telephone number for city
services. Id. 1 4. Mayor Anthony Williams, Mr. Fenty’'predecessor, proposed replacing the
727-1000 number with “311.1d. Immediately after takingffice in January 2007, Mayor Fenty
outlined a plan to establish 727-1000 as a 24-hour, 7-day per week “Mayor’s Call Number,”
within six months, and intended to rali+ the 311 number within one yedd. { 5.

Defendant Quintana testified before the City Council on March 8, 2007, and explained
that OUC was working towards operai the 727-1000 number 24 hours per day, and
“eventually merging the 7-digitelephone number to a 3-digit 311.” Defs.” Stmt. 6. Ms.
Quintana further testified that order to determine best ptames, OUC officials visited “311”
and “911” call centers in Chicago and other major cities.| 7; Defs.” Ex. 1 (Quintana Dep.)

27:6-28:9. She further indicatéttbt OUC officials attended a nibber of meetings conducted by

2 As indicated in the September 21, 20$2heduling & Procedures Order, ECF No.
[89], the Court strictlyadheres to the requiremendf Local Civil Rule 7¢)(1). As the Court
previously advised the partiegbe Court may assume facts identified by the Defendants in their
statement of material facts are admitted unlesh dacts are controverted in the Plaintiff's
responsive statementd. at { 6(d). Thus, the Court shaitecto the Defendants Statement of
Undisputed Material Facts (“Defs.” Stmt.”) unless a statement is contradicted with evidence, in
which case the Court may cite ttee Plaintiff's Response (“Pl.'s §& Stmt.”) or directly to the
record, as appropriate.
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community organizations in the District of Colbia to discuss the merger of the 727-1000 and
311 telephone numbers wititizens of the District.Defs.” Stmt. { 8.

Ms. Quintana testified before the Cityohcil once again on March 16, 2007, at which
point Councilmember Phil Mendelson inquired asvtty it made sens® combine the 727-1000
and 311 numbers. Defs.” Stmt. 9. Ms. Quiatandicated that the new system would be
modeled after systems in several major sjtimcluding Baltimore, Chicago, and New York,
would have a dedicated staff for each numbed, would allow emergency operators to handle
only 911 calls. Id.®> During the hearing, Mr. Mendelscend Ms. Quintana discussed the
different purposes underlying the 727-10001,3and 911 numbers, and various models and
systems for handling emergency and non-emergency police Ichlfs10.

On December 14, 2007, the Committee on Public Safety and the Judiciary conducted a
hearing regarding the OUC. The Plaintiff allsgdbhat she and several of her co-workers sought
leave to attend the hearing, ldbeir requests were denied. Jones Aff. {{ 19-20. During the
hearing, Councilmember Yvette Alexander expdai she had received complaints from her
constituents regarding confusiontaswhether particular situatis were considered emergencies
or non-emergencies. Defs.” Stmt. § 11. u@dlmember Mendelson indicated that he had
received similar complaints of confusiorid.  13. Ms. Quitana explained that the 727-1000
number would “collapse into 31&nd utilized for non-emergeiss, while 911 would be used
anytime the caller sought a police, fire, or ambulance respdds$.12. The Plaintiff concedes
that the systems routes allllsaseeking a police, fire, oambulance response to the 911

operators, but the Plaintiff “disputes” Ms. Quiméés testimony insofar athe Plaintiff would

® The Plaintiff disputes the accuracy of M3uintana’s statement that the District's

system is modeled after the other cities, butsdaot dispute that Ms. Quintana testified as
indicated. Pl.’s Resp. Stmt. { 9.



characterize some of the calleging a police response as “non-emergencies.” Pl.’s Resp. Stmt.
1912, 13.

Following the December 14 oversight hearing, Rlteantiff sent an email to several City
Councilmembers asserting that Ms. Quintana “h@addeal [sic] how to run this agency,” and
“has no communications skills.” Defs.” Ex. 2(14/07 Email PI. to VBonnett, J. Graham, D.
Catania). The Plaintiff also took issue with Maiintana’s plan to rege 911 operators to work
10 hour shifts, and assertdtht the employees of OUC feltutas a “big mistake” to combine
311 with 727-1000.ld. Specifically, the Plaintiff argued th& lot of citizens of the District of
Columbia call 311 with emergency situatioasd [the merger ith 727-1000] would delay
service if the call has tbe transferred to 911.1d. The Plaintiff further suggested that “it will
take a long time to get the citizens usedalling 311 for trash service[,] etcld. The Plaintiff
subsequently forwarded the email to City Council Chairman Vincent Gray and Councilmember
Yvette Alexander. Defs.” Ex. 3 (12/17/07 Email PI. to V. Gray, Y. Alexander). Councilmember
Jim Graham forwarded the Plaintiff's emad Councilmember Mendelson. Defs.” Ex. 4
(12/18/07 Email).

The Plaintiff testified during her deposition that she had previously expressed concerns
regarding the 311 mergén Ms. Quintana dunig a labor-management partnership meeting in
October 2007. Defs.” Ex. 5 (JonBgp.) 55:8-56:1. The Plaintiffiidicated to Ms. Quintana that
the merger was problematic because the QS understaffed, and the staff had no way of
prioritizing emergency callsvithin the 911 system. Id. After Ms. Quintana dismissed the
Plaintiff's concerns, the Plaiffitireportedly told Ms. Quintana #t the Plaintiff “would contact
the City Council, the Mayor and anyone outside of the District governwiemtwould listen to

[her].” Jones Aff. § 8.



On December 28, 2007, the Plaintiff eled Mayor Fenty, asserting that the
communications center had become “a cluttered warehouse environment,” and alleging that the
privacy of District citizens could be jeaplzed by housing other agencies near the 911
operators. Defs.” Ex. 6 (12/28/@®mail PIl. to V. Gray, V. Bort®. The Plaintiff blamed the
Mayor for these issues, stagi “I can’'t understand [sic] miylayor Adrien Fenty has allowed
the 911 center to become an unsecured open faceitycém and will jeoparde the citizens [sic]
confidentiality with emergency calls for service.ld. (emphasis in orig@). The Plaintiff
alleged that once the 727-1000 and 311 numbe¥syed, operators from the 727-1000 line
would be forced to take 311 Ilsa“without the benefit of &ining,” which would “be a huge
negative impact for the citizens with a delay in service, based on the facts [sic] that 727-1000
employees will have to transfer tieesalls back to the 911 operatorsid. The Plaintiff
requested a meeting with Mayor Feritydiscuss the issues furtheld. Four days later the
Plaintiff sent an email to Mayor Fenty’s schedulasgistant “to get his avability to speak with
him.” Defs.” Ex. 7 (1/1/08 Email PI. to “Scheduler”).

Mayor Fenty visited the OUC on January 7, 2008he Plaintiff alleges that when she
approached the Mayor, indicating that she had lryérg to arrange a meeting with him, Mayor
Fenty yelled at the Plaintifasking “what for?” Jones Dep. @-66:6. The Plaintiff did not
give the Mayor her name, andnst sure whether Mayor Fenty kmavho she was at that time.
Id. at 66:7-14; 68:3-8. The &htiff purportedly responded bgsking the Mayor why he was
yelling, and the Mayor rg®nded with “what for?”1d. at 70:21-22. The Plaintiff asked “Sir,
why are you yelling at me? Thatwhy | don’t want to discusi& on the operation floor,” to
which the Mayor asked Wlell what is it?” Id. at 73:5-7, 75:5-8. ThPBlaintiff explained that
“it's about the Direadr and what’s going oat the agency.’ld. at 75:8-10. The Plaintiff alleges
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the Mayor replied in a loud voiceah“She’s the Director. She cdo whatever she wants to do.
If you have a problem with the Director, you talkn@er about it,” then looked at the Plaintiff and
said “you keep up the hamdork” and walked away.ld. at 75:8-17. Ms. Quintana testified
during her deposition that approximately 20 masuafter he left, #n Mayor contacted Ms.
Quintana to discuss the incitte and instructed Ms. Quintanto fire the Plaintiff for
insubordination. Quintana Dep. 117-119:1. In lieu of termation, Ms. Quintana placed the
Plaintiff on administrative leaven January 10, 2008, informing thealtiff that the Mayor with
displeased by the Plaintiff's disregpiel behavior. Defs.” Stmt. | 21.

The day after she was placed on administeateave, the Plaintiff gave a televised
interview with a local news station “to letettpublic know what was going on at the OUC.”
Defs. Stmt.  22. The parties disagree as tetlhndr other employees @gared on television to
discuss their concerns regiergl the proposed agency changes, and whether it was common
practice for OUC employees to b#erviewed about changestae agency. Pl.’s Resp. Stmt.
11 23, 24. Regardless, Ms. Quintana testifiedghathad no reaction to the Plaintiff's interview,
and did not take criticisms d¢iie 311 merger personally becatise Mayor wanted to merge the
systems. Quintana Dep. 98:20-99:10; 104: 9k2M;seelones Aff. | 42 (alleging Ms. Quintana
reacted “in a negative way” whenever the Plffigtisagreed with Ms. Quintana). Ms. Quintana
testified that as of Jaary 18, she was not aware of the mifis prior contactwith the Mayor
and Councilmembers regarding OUC, and did he#trn that the Plaintiff had contacted
Councilmembers until the Plaintiff testifiedt an oversight hearing on January 24, 2008.
Quintana Dep. 97:7-98:19.

On January 18, 2008, Ms. Quintana sentbd Plaintiff with a proposed 30-day
suspension without pay on the grounds the Rfaifdisplayed unproéssional, rude and
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disrespectful conduct” towards the Mayor. Defs.” Ex. 8§08 Advanced Written Notice of
Proposed Suspension of 10 Days or More) atThe notice indicated that the Plaintiff had
previously been reprimanded for “[d]iscourteous treatment of the pubticdt 2. The Plaintiff
appealed the proposed suspension, and stispension was ultimately not sustained and
dismissed without prejudiceDefs.” Stmt.  34.

The Plaintiff testified before the City Couhoegarding her concerns with the proposed
311 merger during a hearing on January 24, 200gs. T&tmt. 28. The Plaintiff testified that
she was “very concerned” that the new system would cause a “serious incident,” but if the
former 727-1000 operators were trained aedified, the new system “may work.id. I 29.
The Plaintiff also indicated sheelieved the proposed susp@&mswas retaliatory, the 911 system
was understaffed, and the new call system led to backlogs of 911 Ichlfs28. Several other
individuals testified to theiopposition to the new system cugithe hearing, tluding Tiffany
Hopper (an OUC employee), and Michael Patterom national vice president of the National
Association of Govenment Employees.ld. § 30. The Plaintiff admit¢hat these individuals
testified regarding

concerns for public safety (Loftusstanony), proper training for call takers

(Patterson and Hopper testimony), kground checks for employees (Hopper

testimony), OUC giving the appearancebafing fully staffed when it was not

(Hopper testimony), potential delays in answering emergency calls (Hopper and

Loftus testimony), and emergency lsabuilding up in the queue (Hopper
testimony).

Defs.” Stmt.  31see also id{]f 32-33 (describing other dissions during the hearing).

In early 2008, the operators at the OUC lmegarking 10-hour shifts rather than 8-hour
shifts, in part because a majority of the opamafweferred the longer shift length. Defs.” Stmt.
135. On April 2, 2008, the Plaintiff submittéd her employer a letter from her treating

therapist, Sonja Watts-Meanskewg that the Plaintiff be pwvided an accommodation under the
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ADA. Defs.” Ex. 9. The letter did not spécithe medical conditioror the scope of the
accommodation, except to say that the Plaintiff “@agries of symptoms and relevant treatment
interventions that are sometimes debilitatimgl anpacts [sic] her general sense of wellness,”
therefore she “should not balgected to undue stress otense working conditions.'ld. The
OUC informed the Plaintiff that in ordeto provide the Plaintiff with a reasonable
accommodation, the Plaintiff would have to sutbadditional information from her medical
professional, including “diagnosis, the associatedctional limitations; the duration of the
limitations, the accommodation being recommendedoartdat [Plaintiff] is requesting.” Defs.’
Ex. 10 (4/10/08 Ltr. A. Bonner-Evans to Pl.) at OUC indicated thatvhile the Plaintiff's
request was in review statushie would remain on her reguladcheduled 10-houwhifts, though
the Plaintiff would be permitted to take two hours of leave each shift. The Plaintiff was
advised that “if the business needs of the dpmra floor change, your request [for leave] may
be denied and you will be expected to work thll 10-hour schedule. Should you not work the
assigned schedule you may be charged AWOLdisadplinary action may be consideredd.

One week later, Dr. Arnulfo Bonavente,opided OUC with a ledr stating that the
Plaintiff “is under my care for a medical probldéhat necessitates treatment with prescription
medication,” and asked OUC to “allow her weork only eight hows a day while she is
recovering from her medical condition.” Defs.” Ex. 11 (4/15/08)LtMThe Plaintiff's therapist
submitted a separate request for a reasorstgemmodation on April 24, 2008, indicating that
the Plaintiff had been diagnosetdth a general anxiety discgd Defs.” Ex. 12 (4/24/08
Employee Request for Reasonable Accomrtiodaunder the ADA). Dr. Watts-Means
described the Plaintiff's symptts as including poor conceation and focus, anxiousness,
fatigue, distractability, and headachdd. at 1. The request asked thia¢ Plaintiff be relocated
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to an office with the fewest distractions amadue demands and that she be permitted to work
only eight hours per dayld.

Between April 24 and May 15, the Plafhthad a number of meetings with an
administrative officer for the OUC regarditige Plaintiff's request for an accommodatidBee
Defs.” Ex. 13 (5/15/08 Ltr. A. Bonner-Evans to)Rit 1. On May 15, OU@otified the Plaintiff
that it had received all of the necessarydical documentation, but for an estimate of the
duration of the Plaintif functional limitations.ld. The OUC explained #t as a 911 operator,
it is essential for the Rintiff to answer calls, and the ergency calls the OUC receives “require
that [Plaintiff] be able to concentrate, provideick response service and expeditiously route
calls for police, fire and EMS, and other public safdt:. Since OUC did not have 8-hour shifts
on the emergency operations sid@JC proposed allowing the d&itiff ten to fifteen minute
breaks (if needed) every sixty to ninety minutksing her 10-hour shift, in addition to two
fifteen minute breaks and a thirty minute lunch brelakat 2. It appears #t during the May 12
meeting, the Plaintiff rejected the proposed antwmdation involving multiple breaks in lieu of a
shortened shiftld. As a result, OUC thus offered two additional proposed accommodations: (1)
detailing the Plaintiff to a vacant customervsee representative position on the non-emergency
side, which included an 8-houri&hor (2) holding the Plaintif§ position as an operator and
allowing the Plaintiff to use aoged leave and leave withoutypfor up to the maximum amount
of time permitted by District of Columbia personnel regulatidds.

The May 15 letter from OUC indicated the Ptdfrcould continue to use annual or sick
leave while the parties finalizeéte details of the Plaintiff’'s acoamodation request. Defs.” Ex.
13 at 2. The Plaintiff, througher union representative, objectedOUC requiring the Plaintiff
to use her accrued leave to watortened shifts. Defs.” Ex. 15/23/08 Ltr. M. Patterson to A.
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Bonner-Evans). The Plaintiff subsequently regdahe proposals set forth in the OUC’s May 15
letter, noting that another 911 operator was permitted to work 8-hour shifts to accommodate
medication taken for a seizure disorder, and the customer service representative position was on
a lower pay scale and scheduled for a peak sh#éfs.” Ex. 16 (5/26/08 Ltr. Pl. to A. Bonner-
Evans). Several days later, Dr. Bonavente stibdha follow-up letter to the OUC stating the
Plaintiff's improvement “ha[s] &en delayed because of her wammed stress,” and reiterated his
recommendation that the Plaintiff be permittedvirk only eight hours peday. Defs.” Ex. 17
(5/29/08 Ltr.).

The OUC advised the Plaintiff on June 5, 200&t she did not have sufficient leave to
cover her request for two hours lelive in connection with her shift on June 6, 2008, and that
she would be expected to report to work on Joir@es scheduled. Defs.” Ex. 18 (6/5/08 Denied
Leave Request). The Plaintiff failed to reportwork on June 6 and was issued a letter of
warning by Assistant Watch Commander Benni@t€s, advising the Plaiff that although her
overall performance is generally satisfactoryr falure to appear for a scheduled shift was
“unacceptable” and her demeanor was affecting her “overall productivity and performance.”
Defs.” Ex. 19 (6/13/08 Ltr. of Warning) at 1. MCoates indicated that “it may be necessary to
take further disciplinary action up to and including dismissal, unless these problems are
corrected.”Id. at 2.

On June 30, 2008, OUC responded to the RisnMay 26 letter rgarding the Office’s
proposed accommodations, discusghmgydetails of the customer s representative position.
Defs.” Ex. 20 (6/30/08 Ltr. A. Bonner-Evanskb.) at 1. The OUC funer indicated that after
reviewing the medical documentation submitteg the Plaintiff, “the OUC cannot make a
determination as to whether you have a llgg as defined by the ADA,” and asked the
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Plaintiff to provide additional medical information regarding specified topidd. at 2.
Nevertheless, the OUC decided to provide traen@ff with a temporay workplace modification

in the form of a temporary detail to the cusesnservice representad position in the non-
emergency operations side. The parties hefteating on July 21, 2008, to further discuss the
Plaintiffs accommodation requesDefs.” Stmt. § 49. The Plaintiff refused the transfer to the
non-emergency position, leading OW&transfer the Plaintiff baclo her original 10-hour shift,
and advised the Plaintiff that if she did not wbase¢ full 10-hour shift, she would be terminated.
Defs.” Ex. 21 (7/24/08 Ltr. ABonner-Evans to Pl.). As duly 24, 2008, the Plaintiff had not
submitted the additional medical docurtaion requested by OUC on June 3.

The Plaintiff completed informal EEO counselian July 22, and reed a notice of her
right to file a discrimination complaint with tHaistrict of Columbia Gfice of Human Rights.
Defs.” Stmt. 1 50; Defs.” Ex. 22 (7/22/08 NoticeRifyht to File). Despite prior warnings from
OUC, the Plaintiff continued to work only eighburs of her ten-hour shifts, and was charged
with being absent without official leave for thours each shift. Defs.” Stmt.  51. The Plaintiff
filed a formal charge of discriminationitv the Office of Huma Rights on August 7, 2008,
alleging she had been subjected to a hostile work environmenispatate treatment because of
her disability, and was threatened with termoratn retaliation for engaging in informal EEO
counseling. Defs.” Ex. 24 (Charge of Discrimination) at 2-3.

The OUC later served thelaintiff with a 15-day advanced notice of proposed
termination for insubordination andibg absent without official leas Defs.” Stmt. § 53; Defs.’
Ex. 25 (8/14/08 Advance Written Notice of PropdsRemoval). The Plaintiff, through her
union representative, provided apense to the notice to a hearing officer, alleging the failure to
accommodate the Plaintiff was retaliation in tighi the Plaintiff’'s July 2008 meeting with an
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EEO counselor. Defs.” Stmt. | 54; Def&k. 26 (8/22/08 Employee Response to Proposed
Action) at 2. The Hearing Officer recommeddthat the Plaintiff' sproposed termination be
sustained, and OUC terminatee thlaintiff effectiveSeptember 26, 2008. Defs.” Ex. 27 (Report
of Hearing Officer); Defs.” Ex. 28 (Notioaf Final Decision Proposed Removal).

B. ProceduraHistory

The Plaintiff filed the present action dpril 10, 2008, alleging violations of the D.C.
Whistleblower Protection Act, retaliation in vititan of the D.C. Workers’ compensation statute,
and deprivation of the Plaiffts First Amendment RightsSee generallfCompl., ECF No. [1].
The Plaintiff fled an amended complaiein January 2, 2009, adding additional factual
allegations and two new claims: (1) that thefddelants failed to providéhe Plaintiff with a
reasonable accommodation in violation ok tADA; and (2) the Defendants wrongfully
terminated the Plaintiff in retaliation for filg a complaint regarding the Defendants’ purported
violation of the ADA. See generalbAm. Compl., ECF No. [19]. The Court granted in part and
denied in part the Defendants’ subsequent mdtodismiss, leaving only the Plaintiff's claim
under the Whistleblower Protection Act, the Fidgnendment claim as to Defendant Quintana
only, and the Plaintiff’'s ADA retaliation claimJones v. Quintana58 F. Supp. 2d 183 (D.D.C.
2009).

Consistent with the Court's Septemt®0, 2009, Memorandum Opinion, the Plaintiff
moved to amend her First Amendment claim, but omitted the remaining claims from the
proposed second amended complaint. Pl.’s Mo#Am., ECF No. [32]. It appeared from the
Plaintiff's motion that she waabandoning her remaining claims, but to avoid any ambiguity, the
Court ordered the Plaintiff to re-file a second amended complaint including “all facts and
remaining legal claims at issue.” 10/5/09 Mm@rder. The Plaintifflid not submit a revised
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second amended complaint. Thus, the Courtrasdithe Plaintiff was proceeding only with her
First Amendment claim, and later granted asceded the Defendants’ motion to dismiss the
First Amendment claim. 10/23/04inute Order; 10/2&9 Mem. Op. & Order, ECF Nos. [36,
37].

The Plaintiff filed a notice of appeal the Court’s decision granting the Defendants’
motion to dismiss as conceded. Notice of &glp ECF No. [39]. The United States Court of
Appeals for the District of Columbia Circuit hetlie appeal in abeyance to allow the Plaintiff to
seek reconsideration of the Court's ordet/20/10 Order, ECF No4[]. After the parties
briefed the Plaintiff's motion to reconsider, tBeurt indicated that it would grant the motion if
the D.C. Circuit remanded the matter. 3/27Mém. Op. & Order, ECF No. [49]. The D.C.
Circuit subsequently dismissed the appeal anthreled the case to this Court, at which point
the Court instructed the Plaintiff to file a ifth Amended Complaint.5/8/11 Am Order, ECF
No. [52]; see generallyThird Am. Compl., ECF No. [57]. The Third Amended Complaint
asserts three separate claims. Count | alegat Defendant Quintana’s decision placing the
Plaintiff on administrative leavg@roposing a suspension, and the Defendants’ termination of the
Plaintiff constituted retaliation against thelaintiff for protected disclosures under the
Whistleblower Protection Act, namely, the Plaintiff's December 2007 and January 2008 emails
to the Mayor and members of the City Counditl. 7 45-49" Count Il contends that Ms.
Quintana placed the Plaintiff on administrative leave, proposed suspending her, and later

terminated the Plaintiff in refiation for the Plaintiff speakingp the City Council and the media

* Each of the Counts set forth in the Third Amended Complaint also allege the Plaintiff's
suspension was retaliatory, but as the undisprgedrd indicates, theroposed suspension was
dismissed on appeal, and there is no evidegheePlaintiff ever semd any portion of the
suspension. Defs.” Stmt. | 34.
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regarding the Plaintiff's concerngth respect to the 311 mergdd. 1 50-54. Count V alleges
that the Defendants terminated the Plaintiff retaliation for engaging in informal EEO
counseling in July 2008 regarding the Defendamiteged failure to grant the Plaintiff an
accommodation, in violation of the ADAILd. 1 55-58. Following thelose of discovery, the
Defendants filed the present motion for summadgment, which is now ripe for consideration
by the Court.

II. LEGAL STANDARD
“The court shall grant summary judgment if thevant shows that there is no genuine dispute as
to any material fact and the movant is entilequdgment as a matter of law.” Fed. R. Civ. P.
56(a).

A party asserting that a facannot be or is genuinetlisputed must support the
assertion by:

(A) citing to particular parts ofmaterials in the record, including
depositions, documents, electroally stored information,
affidavits or declarations, stimtions (including those made for
purposes of the motion only), adssions, interrogaty answers,
or other materials); or

(B) showing that the materials atelo not establisthe absence or
presence of a genuine dispute, that an adverse party cannot
produce admissible evidence to support the fact.

Fed. R. Civ. P. 56(c)(1). “If party fails to properly support aassertion of fact or fails to
properly address another party’sadion of fact as required Bule 56(c), the court may . . .
consider the fact undisputedrfpurposes of the motion.” FedR. Civ. P. 56(e). When
considering a motion for summary judgment, tbart may not make credibility determinations
or weigh the evidence; the evidence must balyaed in the light most favorable to the
nonmoving party, with all justifiableaferences drawn in his favoAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986). “If material facare at issue, othough undisputed, are
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susceptible to divergent inferencesmsnary judgment is not available.Moore v. Hartman
571 F.3d 62, 66 (D.C. Cir. 2009) (citation omitted).

The moving party bears the lblen of demonstrating the abse of a genuine issue of
material fact. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The mere existence of a
factual dispute, by itself, is inficient to bar summary judgmenSee Liberty Lobhy77 U.S.
at 248. “Only disputesver facts that might affect the come of the suitinder the governing
law will properly preclude the entry of summary judgmend’ For a dispute about a material
fact to be “genuine,” there must be sufficientréskible evidence that @asonable trier of fact
could find for the nonmoving partyid. The adverse party must “deore than simply show that
there is some metaphysical doalstto the material facts.Matsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586 (1986). Conclusory asses offered without any factual basis
in the record cannot creaa genuine disputeSee Ass’n of Flight Attendants—CWA v. U.S. Dep't
of Transp, 564 F.3d 462, 465-66 (D.C. Cir. 2009).

[11. DISCUSSION

A. Whistleblower Protection Act Claim

The District of Columbia Whistleblower Protection Act prohibits any “supervisor” from
threatening to take or taking a prohibitedgomnel action or otherwgsretaliating against an
employee because of the employee's “pretbatlisclosure.” D.C. Code § 1-615.53. A
“protected disclosure” is defined as:

any disclosure of information, not sjfexally prohibited by statute, by an

employee to a supervisor or a public body that the employee reasonably believes
evidences:

(A) Gross mismanagement;

(B) Gross misuse or waste diblic resources or funds;
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(C) Abuse of authority in connech with the administration of a
public program or the execution of a public contract;

(D) A violation of a federal, state, or local law, rule, or regulation,
or of a term of a contract bedwn the District government and a
District government contractor wiids not of a merely technical
or minimal nature; or

(E) A substantial and specific danger to the public health and
safety.

Id. 8 1-615.52(a)(6). “A ‘protected disclosunender the [statute] is one that the employee
‘reasonably believes' evidences one or morthefcircumstances delineated in D.C. Code § 1-
615.52(a)(6)(A)—(E) (2001).” Th&employee must disclose suderious errors by the agency
that a conclusion the agency erred is debatable among reasonable peopleWilburn v.
District of Columbia 957 A.2d 921, 925 (D.C. 2008) (quotikghite v. Dep’t of the Air Forge
391 F.3d 1377, 1382 (Fed. Cir. 2004)). TherRitiialleges that her December 14 and 17, 2007
emails to members of the City Council, licember 28, 2007, and January 1, 2008, emails to
Mayor Fenty, and her January 7, 2008, convensatith Mayor Fenty onstituted “protected
disclosures” for purposes of the Whistleblow&otection Act. ThirdAm. Compl. 1 45-48.
The Plaintiff thus argues that the decision glace the Plaintiff on administrative leave,
proposing that the Plaintiff be suspended, ationately terminating the Plaintiff constituted
retaliatory personnel actiongd. § 49.

The Defendants move for summary judgmesgarding the Plaintiff's Whistleblower
Protection Act claim on a numbef grounds, including that ¢ Plaintiff’'s Whistleblower
Protection Act claim fails because the Plainsiflisclosures simply contributed to the ongoing
public debate. IWilliams v. District of Columbia9 A.3d 484 (D.C. 2010), the D.C. Court of
Appeals confirmed what it had guiously implied: a disclosures not protected if the facts

alleged are “public knowledge” and there ha®ib “vocalized public concern about the very
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information that [plaintiff] conveyed,” altholigthe court stopped shoof limiting protected
disclosures to “instances in which no oneha general public is aware of the abudel.”at 489.
The Defendants allege that tRdaintiff's statements did not constitute prdeet disclosures
because the Plaintiff was simply “giving heinrdpn on a policy issue that was being debated by
the government and the public,hch that Defendant Quintana chadentified the same issues
discussed by the Plaintiff during Quintana’s esrdiscussions with #h City Council regarding
the proposal during public hearings---several oficlwhpre-date the Plaintiff's first protected
disclosure by nearly nine months. Defs.” Mot. at 44s&& supraSection |.A., at 3.

The Plaintiff does not dispute ishcontention, except to say that “[t]his Court, in its
September 30, 2009 Memorandum, held that sketements by Plaiifit were protected
disclosures pursuant to the WPAPI.’s Opp’n at 29. The Plaiiff's argument refers to the
Court’s decision regarding theefendants’ motion to dismiss the Amended ComplaiSee
generally Jones 658 F. Supp. 2d 183. The Defendantsved to dismiss the Plaintiff's
Whistleblower Protection Act claim on three groundsrst, the Defendants argue the Plaintiff
could not pursue a claim agat Defendant Quintana in méndividual capacity under the
Whistleblower Protection Actld. at 198. The Court agreed with several prior decisions in this
District finding the Act does not create a prevaight of action againgtdividual defendantsld.
Second, the Defendants argued the Plaintiffscldsures were not giected under the Act
insofar as they did not evidence “gross mismanant,” “abuse of authity,” or any of the
other circumstances set forth IhnC. Code § 1-615.52(a)(6)(A)—(E)d. at 199. The Court
found that allegations in the Amded Complaint were “sufficient uggest that she reasonably
believe[d] her emails evidenced [a] substantial and specific danger to the public health and
safety,” and thus sufficiently alleged “protected disclosures” fopgaes of a motion to dismiss.
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Id. at 199-200. Third, the Defendants suggestedAtimended Complaint failed to sufficiently
allege that the Plaintiff's protected disclosumere a contributing actor in the prohibited
personnel actions allegedly taken against the Plaindffat 200. Noting that the Whistleblower
Protection Act broadly dimes “contributing factor” to meafiany factor which, alone or in
connection with other factors, tends to affecaimny way the outcome of the decision,” D.C. Code
8§ 1-615.52(a)(2), the Court found thatthe context of motion to dismiss, it reasonably could
be inferred from the short timeframe betwees Bhaintiff’'s protectedctivity in December 2007
and the personnel action that the Plaintiff's protclisclosures were a comituting factor in the
Defendants’ decision to platiee Plaintiff on administrative leave on January 10, 2068.The
Defendants did not argue, and thus the Courindidaddress, the isspeesented here: whether
the Plaintiff's statements merely addressedssna already the subject of a public discussion.
The Plaintiff offers no response to the Defendaatgument that the Pl&iff simply provided
her opinion regarding facts preusly revealed as part of the public discourse on the issue.
Therefore, the Defendants are also esditito summary judgment on the Plaintiff's
Whistleblower Protection Act claim.

B. First Amendment Retaliation Claim

It is true that individals do not “relinquish the Bt Amendment rights they

would otherwise enjoy as citizens” when they accept employment with the

government. . . . However, “the State laterests as an toyer in regulating

the speech of its employees that difsggnificantly from those it possesses in
connection with regulation of theespch of the citizenry in general.”

Navab-Safavi v. Glassma637 F.3d 311, 315 (D.C. Cir. 2011). “To balance these competing
interests in First Amendment retaliation clailns government employees,” the Court applies a
four-factor test to determingvhether an employer retaliated against an employee for the
employee’s exercise of her First Amendment rights:
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First, the public employee must haygoken as a citizen oa matter of public
concern. Second, the court must consigbether the governmental interest in
promoting the efficiency of the publicrseces it performs through its employees
outweighs the employee’s interest, agitizen, in commenting upon matters of
public concern. Third, the employee must show that [his] speech was a
substantial or motivating factor in prompting the retaliatory or punitive act.
Finally, the employee must refute thevernment employer’s showing, if made,
that it would have reacheithe same decision in the absence of the protected
speech.

Bowie v. Maddox642 F.3d 1122, 1133 (citation omitted). TPlaintiff alleges in Count Il of
the Third Amended Complaint that she spasea citizen on a matter of public concern by
“voic[ing] her concerns aboutif§ safety of D.C. residents tthe city council and speak[ing]
with the media,” and that her speech was a rattig factor in the Defendants’ decisions to
place the Plaintiff on administrative leave, propose a 30-day suspension, and finally terminate
the Plaintiff. Third Am. Compl.  51. ®hDefendants move for summary judgment on the
Plaintiff's First Amendment claim, arguing, amg other things, that ¢hPlaintiff failed to
proffer any evidence to suggest that her protesfgech was a motivating factor in any of the
allegedly retaliatory acts. The Court agrees tiratPlaintiff failed to proffer sufficient evidence
from which a reasonable jury could concluttat the Plaintiff's protected speech was a
motivating factor in prompting the Deferrda’ allegedly retaéitory conduct.

As a threshold matter, the Court notes that for the first time in her opposition brief, the
Plaintiff alleges she also engaged inotpcted speech during the October 2007 labor-
management meeting. Pl.’s Opp’'n at 17. Tdllegation is nowhere to be found in the Third
Amended Complaint, nor could one reasonably ifrfan the reference to speech before the City
Council and the media that the Plaintiff's claamcompassed a meeting months prior involving
neither the City Council nor the mediaThe Plaintiff cannot amend her complaint to
significantly alter the scope of her First Ameratrhretaliation claim by way of her opposition to
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the Defendants’ dispositive motionArbitraje Casa de Cambio, S.A. de C.V. v. U.S. Postal
Service 297 F.Supp.2d 165, 170 (D.D.C. 2003) (“It is awadic that the Plaintiff cannot amend
her Complaint by the briefs in support of orapposition to a motion for summary judgment.”).
For the same reason, the Plaintiff cannot use her opposition to allege new retaliatory conduct by
the Defendants.SeePlIs.” Opp’'n at 21 (alleging that Bendant Quintana’s knowledge of the
Plaintiff's protected speech “predated the othdverse actions against Ms. Jones, from the
denial of a number for her to submit a workexsnpensation claim . . . , to the rejection of her
request for a reasonable accommodation under th& #&Dhe imposition of AWOL [] status”).
Therefore, in analyzing the Plaintiff's First Amdment retaliation claim, the Court considers
only the protected speech identified in Pldfistiopposition as protected speech and alleged in
the Third Amended Complaint, specifically) ¢the Plaintiff's December 14 and 17, 2007, emails
to members of the City Council, Pl.’s Opgah 15; (2) the Plaintiffs December 28, 2007, email
to Mayor Fentyid. at 15; and (3) the Plaintiff's January 11, 2008, interview with a local news
station,id. at 16.

The Defendants contend that fPlaintiff fails to raise a genuinesue of fact with respect
to causation in large part because Ms. Quintarmaneaaware of the Plaintiff's protected activity
until late January 2008. The Plaintiff suggests Ms. Quintana was aware of the Plaintiff's
protected activity for five reasons. The Court addes each issue seriatim. First, the Plaintiff
argues Ms. Quintana was aware of the R protected activity in December 2007 and
January 2008 because several months prior, tok@c 2007, the Plaintiff told Ms. Quintana that
the Plaintiff intended to contact the City CoiincBy her own admission the Plaintiff did not
contact any member of the City Council for adesix weeks, and thednttiff does not allege
that she ever informed Ms. Quintana that the @he Plaintiff) actually contacted members of
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the City Council.

Second, the Plaintiff alleges Ms. Quintananidd the Plaintiff and several of her co-
workers leave to attend an oversight hearing beatoeeCity Council. Thélaintiff alleges that
“[iiln December 2007, following [her] contacts wisleveral City [C]ouncil members” she sought
leave to attend the hearing, but “wafd that Ms. Quintana persdlyadenied [her] leave so that
[she] could not testify at the Council [h]earingJones Aff. § 19; Pl.’s Opp’n at 23 (indicating
the request for leave was made “little mdhan three weeks” before January 10, 2008).
Initially, it is unclear when this exchangeght have taken place because the only City Council
hearings in this timeframe discussed by gasties are (1) the December 14, 2007, hearing,
which the Plaintiff attended and which precedled Plaintiff's protecte activity; and (2) the
January 28, 2008, hearing at which the Plaintiff testified. Riéegss, this argument is misplaced
for the same reason as the Plaintiff's October 2007 statement: setting aside the fact this statement
is hearsay,at most it establishes that Ms. Quintana knew the Plaintiff may have wanted to speak
to the City Council about the 311 merger, bigies not suggest that Ms. Quintana new the
Plaintiff had alreadycontacted several City Councilmembeefore seeking leave to attend the
oversight hearing.

Third, the Plaintiff alleges, ithout further elaboration, thathe has learned that City
Councilmember Mendelson and Mayor Fenty hagdoficy of forwardingcomplaints to the
agencies at issue in the complaints. The Bfawmffers no documentationr other evidence to
support her assertion that she learned (from an unknown source) that Mayor Fenty and

Councilmember Mendelson had a policy of forwardiognplaints to relevant District agencies,

® The Plaintiff does not even attempt tgw@e in her opposition thany of the hearsay
statements in her declaration could bespnted in a form admissible at trigheeWilburn v.
Robinson480 F.3d 1140, 1142-42 (D.C. Cir. 2007).
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nor does the Plaintiff offer any evidence tedher Mayor Fenty o€ouncilmember Mendelson

forwarded any of the Plaintiffemails to Defendant Quintand.o the contrary, Ms. Quintana

testified that she did not receive any emails was otherwise informed by the City Council of
the Plaintiff's concerns. Quintana Dep. 97:7-28;6-15. Not only is the Plaintiff's assertion
hearsay, without any informatias where the Plaintiff learned tfe alleged policies, the Court
cannot determine how many levelshafarsay might be involved.

Fourth, the Plaintiff allegethat during the phone call between Mayor Fenty and Ms.
Quintana following the January 7 incident, Mayeenty must have mé&aoned the Plaintiff's
prior correspondence with the Mayor. This gdlgon is pure speculation. Plaintiff's counsel
guestioned Ms. Quintana regarding her convensatith the Mayor, and relevant exchange
from Ms. Quintana’s depdsn is set forth below:

Q: And what do you recall about -frlean if you could recount for me
as much of that conversation as you can.

A: He just said what's the youngdids name | was talking to, | want
you to terminate her because Inththat was insubordinate, and
that was that.

Q: Did you ask him what himought was insubordinate?

A: No.

Q: Did you see anything thgou thought was insubordinate?

A: Yes.

Q: What was that?

A: | think Ms. Jones’ behavior, {lemg at him and taking her headset
off while she was still logged on to take 911 calls.

Q: So her behavior? And how about the mayor?

A: | think he was angry about it, | mean obviously, yes.

Quintana Dep. 118:17-119:15. Nothing in the recsrdgests Mayor Fengver stated to Ms.
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Quintana that the Plaintiff had previously com¢gichim, nor is there anything to suggest Mayor
Fenty and Ms. Quintana had angalission regarding the contents of the Plaintiff's emails to the
Mayor.

The Plaintiff's fifth argument is similarly sgulative. The Plaintiff indicates that she
contacted a local television newtation on January 7, to dissuthe 311 merger. Jones Aff.
1 35. At some point between January 7 antudey 11, the Plaintiff was interviewed by a
reporter at the stationld. {1 36-38. The Plaintifhsserts that the reporter told her that the facts
she told the reporter would need to be verifiettl. § 43. The Plaintiff was placed on
administrative leave on January 10---her firsy deck to work after the incident involving
Mayor Fenty---and the interview aired on Jauat. The Plaintiff offers no evidence, apart
from her own speculation, to suggest that the tep@ontacted Ms. Quintana, much less that he
informed Ms. Quintana that the Plaintiff had eegsed her concerns regarding the 311 merger to
the reporter.

To be fair, causation is tein a question for the juryHall v. Ford, 856 F.2d 255, 258
(D.C. Cir. 1988) (citations omitted). Neverkbgs, to avoid summary judgment the Plaintiff
must show that there is “evidence (either ofradtior indirect nature) from which a reasonable
jury could find the required causal link betweea firotected disclosures . . . and the allegedly
retaliatory actions."Williams v. Johnsan701 F.Supp.2d 1, 17 (D.D.C. 2010). As the non-
moving party the Plaintiff must deonstrate more than “the mere existence of a scintilla of
evidence” in supporf her position.Liberty Lobby 477 U.S. at 252. Thus, the Court considers
the (albeit speculative) evidence the Plaintifes to show when Ms. Quintana became aware
of the Plaintiff's protected speech in combination with the other evidence the Plaintiff proffers to
show her protected speech wamativating factor in the thregpecified personnel actions. The
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Court examines each of the personnel actions in turn.

With respect to Ms. Quinta’s January 10,8, decision to place the Plaintiff on
administrative leave, as noted above theairfdff offers nothing but speculation and
unsubstantiated hearsaydstablish Ms. Quintana was awaretloé Plaintiff's protected speech
as of that date. Moreover, Ms. Quintanaiftiest that the decisiorto place the Plaintiff on
administrative leave was made in response to MBgoty’s request that Ms. Quintana terminate
the Plaintiff. Quintana Ded.18:2-119:4; 125:14-126:18. The PitHif suggests Ms. Quintana’s
decision was questionable because Ms. Quintana based the decision “on her asserted
conversation where she was told in one sentdrateMs. Jones was insuldanate when there is
not a scintilla of evidence ohg insubordinate behavior.” Pl.Bpp’'n at 24. The Plaintiff fails
to articulate why Ms. Quintana should haeeight additional information from the Mayor when
Ms. Quintana personally witnessed the inniden question. Quintana Dep. 119:2-21. No
reasonable jury could conclude from this record that the decision to place the Plaintiff on paid
administrative leave on January 10 was in reialigfor the Plaintiff's protected speech.

Turning to Ms. Quintana’s January 18 demmsto suspend the Ptiff without pay for
insubordination (referring to ¢hJanuary 7 incident), the Ritiff emphasizes the short time
frame between the airing of her television inteww (January 11) and the issuance of the notice
of proposed suspension (January 18). The Defendant argues suspension was a result of the
January 7 incident involving Mayor FentyThe record indicates that on January 10, Ms.
Quintana placed the Plaintiff on administrative kawe in light of the Mayor’s request that she
be terminated for insubordinati, but was not sure if the @tiff's actions “necessarily
warranted termination.” Quintana Dep. 125:17-726tn a similar context, the Supreme Court
has held that “[elmployers need not suspegreviously plannedpersonnel actions] upon
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discovering that a Title VII suhas been filed, and their proceeding along lines previously
contemplated, though not yet definitively deterndines no evidence whatever of causality.”
Clark Cty. School Dist. v. Breedeb32 U.S. 268, 272 (2001). IBreeden the employer
announced that she was contemplgtiransferring the plaintiff, budid not transfethe plaintiff

until after the employer learned the pl#inhad filed a discmnination law suit.ld. The Court
ruled that the fact the employer became awarthefplaintiff's lawsuit one month before the
transfer “is immaterial in light othe fact that [themployer] concededly was contemplating the
transfer before it learned of the suild. Here, the undisputed evidence indicates Ms. Quintana
was contemplating disciplining ¢hPlaintiff by way of termingon as of January 10. Under
Breeden the fact that Ms. Quintana watched the Plaintiff's interview with a local news station
before issuing the notice of proposed susmenss immaterial because Ms. Quintana was
contemplating a more severe sanction befeaening of the Plairfli's protected activity’

Curiously absent from the Plaintiff's discussiof her First Amended retaliation claim is
any discussion of the Plaintiff’'s terminatiomhich was first proposed by the Defendants on
August 14, 2008---over seven months after the Plaintiff's ladepted speech regarding the 311
merger. The Plaintiff concedes that unBeezedena six month gap cannot support an inference
of causation. Pl.’s Opp’'n at 2Breeden 532 U.S. at 273 (citing Wi approval cases finding
three and fourth month gaps insufficieatsupport an inference of causatiocsge also Payne v.
District of Columbia 741 F. Supp. 2d 196, 219-20 (D.D.ZD10) (finding eight month gap
insufficient to support inference of causation regay plaintiff’'s First Amendment retaliation

claim). Moreover, the Plaintiff fails to respondtte Defendants’ contention that it would have

® See also Anderson v. Ramsiy. 04-56, 2006 WL 1030155, at *12 (D.D.C. Apr. 19,
2006) (finding the same holding Breedeninstructive in the context of a First Amendment
retaliation claim).
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terminated the Plaintiff even absent any priécspeech because of the Plaintiff's repeated
AWOL status, thus careding the argumentHopkins v. Women’s Div., Gen. Bd. of Global
Ministries, 284 F.Supp.2d 15, 25 (D.D.C. 2003) (“It is weiderstood in this Circuit that when

a plaintiff files an opposition to a dispositive iom and addresses only certain arguments raised
by the defendant, a court may trd¢hose arguments that the plaintiff failed to address as
conceded.”). Accordingly, the Defendants arétlked to summary judgment on all aspects of
the Plaintiff's First Amendment Retaliation claim.

C. Americans with Disabilities Act Retaliation Claim

The Americans with Disabilities Act providésat “[n]o person shall discriminate against
any individual because such imtlual has opposed any act ractice made unlawful by this
chapter or because such individual made agehatestified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under this chapter.” 42 U.S.C. § 12203(a).
The Plaintiff alleges in Count V of the ThiAkmended Complaint the Defendants terminated the
Plaintiff in retaliation for her July 2008 eeting with an EEO counselor regarding the
Defendant’s alleged failure to accommodateRkantiff's disability. Third Am. Compl. ] 55-

58. As with the prior claimsthe Defendants seek summagwgdgment with respect to the
Plaintiffs ADA retaliation clam on a number of grounds, onbne of which the Court need
address, namely, the Plaintiff's failuregghaust her administrative remedies.

“Before bringing suit in federal court, ADA auhtiffs, like those under Title VII, must
exhaust their administrative redies by filing an EEOC charge and giving that agency a chance
to act on it.” Marshall v. Fed. Express Corpl30 F.3d 1095, 1098 (D.C. Cir. 1997) (citing 42
U.S.C. § 12117(a)). “[O]rdinarily receipt & notice of right-to-sue letter is a condition
precedent” to filing suit under the ADADahlman v. Am. Ass’n of Retired Persor@1 F. Supp.

26



2d 68, 75 (D.D.C 2011). The Defendants argue the Plaintiff failed tastxhar administrative
remedies with respect to her ADA retaliatiomiol because the Plaintiff filed suit before the
District of Columbia Office oHuman Rights issued the Plaint#fright-to-sue letter regarding
the claims.

The Plaintiff contacted an EEO counselor July 2008 in connection with the
Defendants’ alleged failure to accommodate Rieantiff's disability. The July 24, 2008, letter
from OUC to the Plaintiff advised the Plaintiff that she may be terminated if she did not work her
full ten-hour shifts. The Plaintiff filed a chargé discrimination withthe Office of Human
Rights on August 7, 2008, alleging the Defendambjected the Plaintiff to a hostile work
environment and discriminated against her on accoluhéer disability, and further claimed that
the July 24 letter was issued retaliation for the Plaintiftonsulting an EEO counselor, in
violation of the District of Colmbia Human Rights Act. The Plaintiff was ultimately terminated
on September 26, 2008. In October 2008, the Pilaamtiended her charge of discrimination to
include retaliatory discharge inolation of the Americans with Babilities Act. The Plaintiff
amended her initial complaint on Januar@09, to include the present retaliation clainder
the ADA at which point the Office dluman Rights had yet to makey determination as to the
Plaintiff's charge of discrimination. Accordingly, on June 24, 2009, the Office of Human Rights
dismissed the Plaintiff's charge because it wasofimed that a similar charge” was filed with
this Court.

The Plaintiff does not disputedhfact that she has neverceived a right-to-sue letter
regarding her ADA retaliation claim. Insteade tRlaintiff suggests that she never sought to
bring a retaliation claim pursuant to the ADA, bather intended to bring claim for retaliation
in violation of the District of Columbia HumaRights Act. Pl’s Oppi at 25. The Plaintiff
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explains:

When Plaintiff was terminated, she moved to amend her complaint to add the

termination and the failure to reasonably accommodate her. The termination claim

was categorized as retaliation for having filed a disability claim. The filing was

confused and the terminology of an ADA claim became part of the reference. The

Court, in its September 30, 2009, decision, relying on the amended complaint, sought

to clarify the situation stating the retaliation claim was pursuant to the Americans

With Disabilities Act, because she alleged that she was terminated one month after

filing a claim that the OUC had violated the ADA. The Amended Complaint was in

error. As seen now from Defs’ Exh 24, Ms. Jones filed a complaint about disability,

but did not mention the ADA. [S]ince it was filed with OHR and since it was based

on the EEO Counselor’s Notice of Right to File, which granted her permission to file

a DCHRA claim, Defs’ Exh 22, more accurately, the retaliation is from a DCHRA

filing.
Pl’s Opp’n at 25. Whatever confusion midfdve existed in 2009, nottg in the Plaintiff's
opposition excuses the fact she explicitly invokbd American with Disabilities Act in her
Third Amended Complaint---the operative complidior purposes of the Defendants’ motion.
Count V of the Third Amended Complaint, which the Plaintiff alleges she was fired in
retaliation for filing a discrimination compta in August 2008, does not specify under which
statute the Plaintiff seeks relief. Third Am. Cdnfff] 55-58. However, in her prayer for relief,
the Plaintiff seeks “[a]n ordafeclaring defendants’ actiots be retaliation against Ms. Jones in
violation of the Americanwith Disabilities Act of 1990as amended,” and “[a]n order enjoining
defendants from continuing to discriminate amdietaliate against Mslones regarding her
reasonable accommodations” under the AD&.at 10 (emphasis added). The only reference to
the District of Columbia Human Rights Act the entirety of the Third Amended Complaint
appears in the tenth paragraph of the prayereief, which seeks “[a]order granting plaintiff
attorney’s fees pursutiio the D.C. Whistleblower sta#; 42 U.S.C. 2000 et[] [s]eq,[ ]Jthe
District of Columbia’s Human Rights Act, éhfederal Access to Justice Act and 42 U.S.C.

81983.” Id. The Plaintiff cannot amend her claim state a cause of tkan under a different
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statute by way of her opposition brieArbitraje Casa de Cambio, S.A. de GC.297 F. Supp. 2d
at 170. Therefore, the Defendants are entitled to summary judgment on the Plaintiff's ADA
retaliation claim.
V. CONCLUSION

For the foregoing reasons, viewing the evokenn the light most favorable to the
Plaintiff, the Court finds the Plaiffitfailed to raise an genuine issue of material fact with respect
to any of the claims in Third Amended Coleapt. The Plaintiffdid not repond to the
Defendants’ contention thatdhPlaintiff's conduct did not amourtb a protected disclosure
under the District of Columbia WhistleblowBrotection Act because the Plaintiff's comments
conveyed information already at issue in thiblg debate concerning the 311 merger. The
Plaintiff failed to produce sufficient evidence framiich a reasonable jurgould conclude that
the Plaintiff's protected speech was a motivatiagtdr in the decision to place the Plaintiff on
administrative leave, proposed suspension tleé Plaintiff, or the Defendants’ ultimate
termination of the Plaintiff. Fially, the Plaintiff concedes that she filed her claim for retaliation
in violation of the Americans witDisabilities Act without firstreceiving a right to sue notice,
and thus failed to exhaust her administratreenedies. Accordingly, the Defendants’ [91]
Motion for Summary Judgment is GRANTED.An appropriate Order accompanies this
Memorandum Opinion.

/sl

COLLEEN KOLLAR-KOTELLY
WNITED STATES DISTRICT JUDGE
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