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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHAWALI KAHN,

Petitioner,
V. Civil Action No. 08-1101 (JDB)
BARACK H. OBAMA, et al.,

Respondents.

MEMORANDUM OPINION

PetitionerShawali Kahn was in U.S. custody from November 2002 thrddetember
2014. For most of that time, he was detained at the U.S. Naval Base at Guantana@ubBay
Since 2008, Kahn and the United States have been engaged in lengthychgheaproceedings,
through which Kahn has attempted to challenge the legality of his detefrti@ecember 2014,
the United States relinquished custody of Kahn and transferred him to the control of the
governmenbf the Islamic Republic of Afghanistan. Because Kahn is no longer in U.S. custody,
theUnited Statesow moves to dismiss Kahn'’s petition for habeas corpus as moot. Kahn opposes
that motion,contending that he is still subject to significant collate@isequences due to his
former detention at Guastamo Bay, and thuat thisCourt retains jurisdiction to consider the
merits of his petition.However, following the D.C. Circuit’'s opinion in Gul v. Obama, 652 F.3d
12 (D.C. Cir. 2011), thi€ourt concludes that the collateral consequences Kahn identifies are not
a sufficient injury to confer continuing jurisdiction ahis Court. Respondentsimotion will
thereforebe granted.

BACKGROUND
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Kahn is a citizen of Afghanistan who was capture2d@2. Kahrv. Obama, 741 F. Supp.

2d 1, 4 (D.D.C. 2010)He was detained #ihe U.S. Naval Base at Guantdnamo Bay from 2003
throughDecember2014. Id.; Not. of Transfer [ECF No. 282]In 2008he filed a petition for
habeas corpusgrguingthat the 2001 Authorization for Use of Military Force (AUMF), Pub. L.
10740, 115 Stat. 224 (2001Jid not authorize his detentio®eeKahn’s Pet. [ECF No. 1Kahn

741 F. Supp. 2ét 4. After two years of discovery and briefing, and a thdes evidentiary
hearing, this Court determined that Kahn'’s detention was lawful under the Adbddicise he more
likely than not was apart of” Hezbi-Islami Gulbuddin, an “associated force” of the Taliban and

al-Qaeda.Kahn 741 F. Supp. 2dt5, 17~18. The D.C. Circuiaffirmed. SeeKahnv. Obama

655 F.3d 20 (D.C. Cir. 2011Kahn then filed for posudgment relief under Federal Rule of Civil
Procedure 60(b) in light of new evidertbat he believed demonstrated that he n@Spart of”
Hezbi-1slami Gulbuddin. See Notice of Pet's Mot. for PostJudgment ReliefECF No. 248]

This Court denied his motioseeKahn v. Obama, No. Civ. A. 68101, 2014 WL 48439QAt

*17-18 (D.D.C. Sept. 2, 20143ee alsad. at *3-5 (further describing procedural background).

Kahn then filed a renewed motion to reconsideOutober2014 after the government
turned over additional materials to Kahn’'s coung#eNotice ofPet's Renewed Mot. for Post
JudgmenRelief[ECF No. 276]. Following Kahn'sansferfrom U.S. custogin December 2014
that motion was stayed to allow Kahn and his counsel time to confer, and then Hedglance
after the government filed this motion to dismiss in August 20&6eRespondents’ Mot. to
Dismiss [ECF No. 295].

LEGAL STANDARDS

Article 11l of the Constitution limits the federal courts to resolving actual “Cases” and

“Controversies,” rather than rendering advisory opinideelLexmark Int’l, Inc. v. Static Control




Components, In¢.134 S. Ct. 1377, 138&Q14 (quoting U.S. Const.ra lll, § 2. This

requirement applies “at all stages of review, not merely at the time the campldiled.”

Arizonans for Official English v. Arizona, 520 U.S. 43, 67 (199njernal quotation mark

omitted) A litigant petitioning for a writof habeas corpus must be “in custod$ée28 U.S.C.

§ 224Xa), (c), Rasul v. Bush, 542 U.S. 466, 484 (2004) (holding § 2241 applies to persons held at
Guantédamo Bay). When a petitioner is no longer in custodynhest demonstrate that he was

in custod at the time he filed the petitiandthat his subsequent release has not rendered the
petition moot,.e., that he continues to present a case or controversy under Article Ill, § 2 of the

Constitution.” Qassim v. Bush466 F.3d 1073, 107@.C. Cir. 2006)internal quotation marks

omitted) (quotingZalawadia v. Ashcroft731 F.3d 292, 297 (5th Cir. 2004 In the context of

habeas review of a domestic criminal convictiompacustodiapetitioner may defeat mootness
by demonstrating somécollateral consequence of the conviction” that is‘cancrete and

continuing injury other than the nended incarceration.”Spencern. Kemna 523 U.S.1, 7

(1998) (internal quotation marks omitteddeeid. at 8 (explaining that the doctrine originally
required a petitioner to show “concrete disadvantages or disabilities that hadocciated, that

were imminently threatened, or that were imposed as a matter of e’ plsdJnited States v.

Juvenile Male564 U.S. 932, 936 (2011) (discussing nmessdoctrine).
In Gul v. Obama652 F.3d 12 (D.C. Cir. 2011), the D.C. Circuit considevadn collateral
conseqguences alleged by formB&rantanamadetainees are sufficient to defeat mootn&e® also

Magaleh v. Hagel738 F.3d 312, 321-23 (D.C. Cir. 2013) (applyidg). In Gul, the petitioners

allegedfour collateral consequences that resulted from their prior detention and tesigisga
enemy combatantgi) their countries of residence (Afghanistan and Sudan) imposed travel

restrictions; (ii) the United States prohibited them from entering; (iii) the United Staués$ c



subject them to rarrest, capture, detention, or extrajudicial killing under éwedfwar; and (iv)
they suffer reputational harnGul, 652 F.3cat 16. The court found neof thosewere sufficient
to defeat mootness.

The court explained that there is no presumption of collateral consequencésrder
prudential reasons that the Supreme Cbad identified in Spencer First, facts sufficient to
support standing “mst affirmatively appear in the record” rather than be inferrédl. at 17
(internal quotation markmitted) (quotingSpencer 523 U.S. at 1811) Second, relying on a
presumption is inappropriate in the standing conteatause standing serves nstaeheck on
litigants, but insteads a“means of defining the role assigned to the judiciary in a tripartite
allocation of power.” Id. (internal quotation mark omitted) (quotif8pencer523 U.S. at 11).
This is especially true when applying a presumptd collateral consequences “could infringe
upon the domain of the branches of government responsible” for foreign reldtdorsnd third,
because the release ®liantdnamaletainees is a relatively recent phenometioe courts have
little information regarding whether such petitioners “routinely” suffer collateral consegsienc
Id.

Thecourtthen concludethatthe harmalleged by petitionenseretoo speculative avere
not redressable by a court, and tbasld not‘sustain the exercise of fedérarisdiction.” Id. at
18. It first explained that the travel restrictions imposed on the petitiomeesnet caused by a
party before the courndwere “therefore beyond the power of the court to redredsl” It
emphasized that this especially true where travel restrictions are imposed as an “exercise of
broad and legitimate discretion” by a foreign sovereign, which a court “canrsoinpeeeither to

control or to predict.” 1d. (internal quotation marks omitted) (quoting Lujan v. Defers of

Wildlife, 504 U.S. 555, 562 (1992)). The cotlmén explained that the United States’ restriction



on the petitioner’s ability to enter this country is both remstee petitioners hadotalleged that
they wished or planned to travel to tbimited States—and also not edressable. A decision
grantingthe requested petition would “mean only that the Government has not he\jésrmer]
detainee more likely than not ‘materially support[ed] or was ‘part of reef@ssociated with al
Qaeda or the Taliban.Ild. at 19 (second alteration original) (quoting AUMF 8 2(a), reprinted at
50 U.S.C. 8§ 1541 note)lt would not remove the statutory and other legal barriers to those
petitioners’ entry into the United Statestarting with the federal stdatry requirement that “any
individual who was a detainee” at Guantdnamo Bay be added to the No flyd.i¢internal
guotation marlomitted)(quoting 49 U.S.C. 84903(j)(2)(C)(v)). Next, the court explained that
the allegedcollateral consequence of former detainees being subject to further harm from the
United States because they are designated “enemy combatants” rather thians’tiwas too
speculative, because the petitioners “hald] no basis whatsoever for belitvnf).S.]
Government might pursue them” agaiid. at 20. Finally, the court explained that while the
petitioners might suffer real reputational harm, that harm is not “susceptibtkdi@jeorrection.”

Id. at 21(internal quotation mark omittedgjuotingMcBryde v. Commto Rev. Circuit Council

Conduct, 264 F.3d 52, 57 (D.C. Cir. 2001)).
ANALYSIS
The parties agree, as they must, tBatcontrols the analysis her&ahn’s circumstances
and allegations aneot materially distinguishabledm those of theGul petitioners As in Gul,
Kahndoes not have the benefit of gmmgsumption of collateral consequenc8seid.at 17. There
may be more publically available information today regarding the lastiegtsof incarceration
at Guantdnam@ay thanwas the casethenGul was decided in 2011See, e.g., Charlie Savage,

After Yemini’'s 13 Years inGuantanampoFreedom for the Soul Takes LagN.Y. Times (Jul.




29, 2016%; Matt Apuzo, et al.How U.S. Torture Left a Legacy of Damaged MindsY. Times

(Oct. 9, 20163. If relevant at allhowever this only goes to ththird element of the D.C. Circuit’s
analysis of when a presumption of collateral consequences applies; everrn¢ iswificient to
lead to a different conclusion on that elemehe first two elements of the D.C. Circuit’'s analysis
remainunchanged.

The specific collateral consequences that Kahn alleges aresiatdar to those inGul.

And like in Gul, they are too speculatiyer not redressable bthis Court, toform the basis for

this court’sjurisdiction. Kahnidentifies three collateral consequences that he believes are
sufficient to defeat mootnesg) that his designation gsart of a terrorist groumakes it more
difficult to regain the deexito his family’s fuit orchards and land, which were taken from his
family when he was capturgBet.’s Opp. to Mot. to Dismiss [ECF No. 29Pat 2, (ii) that his
continued designation @sart of a terrorist groumakesit more likely that he will harmed by the
United States, as exemplified by the fact that multiple news outlets mistakemtifiedea photo

of him as a photo ofraallegedterrorist who was killed in a U.&irstrike, id. at 2-4; and (iii)
restrictions that the Afghan government has placed on his ability to obtain a passiiterefore
totravel id.at 4 The Courwill take each of these in turn.

First,Kahn assesthat granting his habeas petition would help him regain the deeds to his
land that was seized by Afghan forc&eePet.’'s Opp. at 2He states that deeds to his farsly
land were taken when he was captured by Afghan forces, presumably inl80dRahn states
that he “has petitioned the Afghan government to retuemdéeds for his land” and “that if this
Courtwereto clear him and reverse its finding that he is connected to a terraust, gre would

be able to persuade the Afghan government to provide the dektdsThis harm is concrete,

! Available athttp://www.nytimes.com/2016/07/30/world/europe/guantangemenestoniagader.html
2 Available athttp://www.nytimes.com/2016/10/09/world/efarture-guantanamdoay. html
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rather than speculativéBut even if the Court assumes that Kahn'’s characterization of the Afghan
government’s actions is accurakghn’s harm is caused by a party not before the cenamely,
the government oAfghanistan. SeeGul, 652 F.3d atl8. If the Afghan government were to
impose this onsequence “as a matter of law” due to taaurt’s prior finding that Kahn was a
part of Hezhb-Islami Gulbuddin, then this injurynight be sufficiently redressable tiefeat
mootness.SeeSpencer523 U.S. at A (describing original version afollateral consequences
doctrine which required‘’concrete disadvantages .that were imposed as a matter of [awBut
Kahn does namnake that claim. To the contrary, by stating that “he would be able to peithead
Afghan government to provide the deeds,” Pet.’s Opp. at 2, he implies$ tha matteof the
Afghan government’s discretion—and thergtirelyoutside of this Court’s power to remedgee
Gul, 652 F.3d at 18.

Second, Kahn assertisat his “terrorist designation has continuecekpose him to real
dangers following his release.” Pet.’s Opp. at 2. He does not fully explain whatslaeger
referring to, but as an example he ndtest in February 2015 several prominent news outlets,
including the New York Times and CNN, ran his picture and identified him as Mullah Raddl
Khadim, a recruiter for the Islamic State in Afghanistan, who was killad)u$. airstrike Seeid.

at 2-3 (citing, inter alia, Taimoor Shak Joseph Goldsteiihe Afghan Militant in the Photo?

The Wrong Man, and He’s Not Happy, N.Y. Times (Feb. 16, 2)1%ahn states that the photo

was supplied to these news organizations by the Afghan National Directb&seurity, and that
the error “was made possible because Kahn is still categorized as a personkwitb terror
groups.” Id. at 4. He also states that his “life was put in serious jeopardy by the publicatias o

photo as the terrorist targetgdan airstrike.” 1d. It is unclear what harm Kahn believes stems

3 Available athttp://www.nytimes.com/2015/02/17/world/asia/muHabdutrauf-khadimshawalikhanphoto.htm!

7



from these mistaken articles identifying him as a deceased terrdeshight believethatU.S.,
Afghan, or other government forces private individualsnay now mistakenly believbathe is
Khadim (the deceased terrorisgnd therefore try to harm him after seeing him and believing that
Khadim was not in fact killed in an airstrike. Alternatively, he migatieve that his prior
detention aGuantanam®aymeans that in the futurefs likely to again be mistakenly identified

as a terroristBut these harms ateo speculative to support jurisdictioBeeGul, 653 F.3d at 20.

As was also truen Gul, there is no evidence that tbhimited Statesor any other government or
individual, mistakenly believes that Kahn is Khadim, much less that any ertttgéting him for

that reason.Seeid. Moreover, Kahn presents no information as to why being once midtaken
Khadim means he is more likely be mistaken for a differeatlegedterrorist in the future.

Instead, Kahn’'s theory of harm might be that his reputation has suffered frag bei
mistakenly identified as Khadim. Even if ti@®urt assumes that these instances of mistaken
identity wee caused by Kahn's detention@tiantanamday, any reputational harm that flows
from thatis not “susceptible to judicial correction]d. at 20.

Third, Kahn asserts that he “cannot obtain a passport” from the Afghan government “as
long as there is arffecial court finding that he is connected to terrorist groups.” Pet.’s Opp. at 4.
In particular, he states that he sustained hearing loss as a result of [dand music” used
“during interrogations, mostly at CIA facilities before [he] was sent tmrG&anamo.” Id.
According to Kahn{[t] he Afghan government has tgldm] it will arrange treatment” at a facility
in India. 1d. However, he cannot travel to India without a passport. Assuming that Kahn's
statements are accurate, the Court is syngpatto the picklan which Kahnseemingly finds
himself he is unable to receive medical treatment for injuries allegedly sustained wbil§.in

custody because diis history of being held in U.S. custody. However, this injury is not



redressable by a federal courGul, 652 F.3d at 18. As explained @Gul, travel restrictions
imposed by a foreign government are not only not caused by a party before tlamddtiverefore
beyond the power of the court to redress,” but also are part of the “broad andhlegitiseretion”
of a foreign sovereign which a court “cannot presume either to control or to prediciriternal
guotation marlomitted).

Finally, Kahn raisesin alternative argument. Hssertshat the government intentionally
withheld exculpatory evidence unSleptember 2014ust before releasg him from custody so
as tothwart Kahn'’s and th€ourt’s ability to properly adjudicate the merits of his petition. He
argues that this ia sufficient legal groundo defeat mootness, and thatdencludeotherwise
would incentivize the government to improperly delay releasing excupataence in future
cases.Pet. Oppat 5. However, Kahn does not cite any case law that supports his position that
even an intentional and improper delay provides lawful grounds for this Court to retsdicpiion.
While that exact question has not been deciethe Supreme Couirt the context of 28 U.S.C.
§ 2241, which pertains Buantdnam®ay detainees, it hdgen decideth the context of habeas
corpus review of a state court conviction under 28 U.S.C. § 2258pdncerthe Supreme Court
rejected a similar argument, explaining thatiles the“petitioner argues thagven if his case is
moot, that fact should be ignored because it was cdnysbe dilatory tactics of the state attorney
general’s officg’ that isnotlegally relevant: “nootness, however it may have come about, simply

deprives us of our power to act[.]Spencer523 U.S. at 18see alsdRimi v. Obama60 F. Supp.

3d 52, 59(D.D.C. 2014) aff'd, 608 F. App’x 4 (D.C. Cir. 2015) (nonprecedentigrfe,n the
§ 2241 context).But theCourt need not decide todayhetheradelay indisclosing exculpatory
evidencecouldeverdefeat mootnesd-ere, it is sufficient to note that tlggvernment appears to

have made a good faith effort to keep @mirt and Kahn’s counsel informetboutnew evidence



as it became availablé&seeKahn 2014 WL 4843907, at *20 n.14lhus,even if the Court were
to assume that an intentional delay could defeat mootness in some circumdtaedasnliy does
not do so here.

CONCLUSION

For these reasonsgspondents’ motion to dismiss will beagted. Petitioners renewed
motion for postudgment relief willbe denied A separate order has been issued on this date.
Is/

JOHN D. BATES
United States District Judge

Dated:October 25, 2016
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