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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SEAN M. GERLICH, et al.,
Plaintiffs,

V. Civil Action No. 08-1134 (JDB)

UNITED STATESDEPARTMENT
OF JUSTICE, et al.,

Defendants.

MEMORANDUM OPINION

This casarises froma dark chaptein the United State®epartment of Justice's history.
Plaintiffs are unsuccessful applicants for employment wittibéggartment of JusticggDOJ")
who assert claims arising from the wpllblicized misconduct of senior DOJ officials who
apparentlyrejectedcertain applicants based upon their political affiliations. This Court
previously dismissedome of plaintiffs’ claims, including aif the claimsagainst individual
defendants whareformer and current DOJ officialsPaintiffs haveremaining claims&gainst
defendanDOJ for monetarydamagesinder the Privacy Act of 1974. The Court also previously
dismissed several of the original plaintiffs for lack of standing to brirggtieenainingPrivacy
Act claims. Now pending before the Court arssmotions for summary judgment filed by the
three remaining plaintiffsral byDOJ. Also pending before the Court auaintiffs' motion for
spoliation sanctions and DOJ's motion for leaveléodn amended answer.

Plaintiffs claim thatthe Justice Departmeniplated the Privacy Adn 2006in its
administration of théttorney General's Honors Program, the program by which DOJ hires

recent law school graduates and judicial law clefdse Privacy Act generally prohibits
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government agencies from maintaining records describing how an individuabegdfst
Amendment rights. IRintiffs allege that the Departmeiotund such information about them on
the Internet, supplemented their applications for the Honors Prograrthaithformation, and
denied them interviews on the basis of the information. The Justice Department do@&y not de
that DOJ officials conducted this activity with resp® some, but nall, applicantgo the 2006
Honors Program Because theelevantfiles have been destroyedowever DOJmaintains that
plaintiffs cannot prove that inappropriate records were crediedt them spdéacally. Plaintiffs
counter that the destruction of thkes constituted spolian and that they are therefore entitled
to an inference that inappropriate records were created about kham.specifically they
contend that the destruction of the files constituted spoliation because it vibateederal
Records Act.

The Caurt agrees with plaintiffs that misconduct from senior government offishadald
not be condoned. Nonetheless, as much as the Court might disapprove of certain tt@nduct,
evidence before it must be objectively analyaader the law. As explained below, the Court
finds that destruction of the relevant fildisl not constitute spoliation. Without a spoliation
inference plaintiffs have failed to offer evidence on which a finder of fact could reasohalaly
the Department liable under tReivacy Act Hence the Court will deny plaintfg' motions for
spoliation sanctions and summary judgment and grant the Justice Departmeatisfonoti
summary judgmentForthereasons set out belovia Court will alsaggrantDOJ's motion for

leave to fle an amended answer.

|. Background



a. Allegations of Misconduct in the Honors Program and Summer Law Intern Rrétjrang
Proces$

The Attorney General's Honors Program is the exclusive means by which B®J hir
recent law schodajraduates and judicial law clerks who have no prior legal experience.
OIG/OPR Report at 3. Historically, the Honors Program has been very covepetid the
number of applications received in a typical year far surpasses the nurpbsitioins that are
available.Id. Several of DOJ's component divisions participate in the Honors Program hiring
process, which is overseen by DOJ's Office of Attorney Recruitment and &aeag
("OARM"). Id. Although OARM processes all applications, each component hires its own
Honors Program attorney$d. A similar hiring process also exists for paid summer interns in
DOJ's Summer Law Intern Program ("SLIPIYL at 34.

In 2002, the Honors Program and SLIP hiring process was revarSeetl. at 4.

Among other things, inrder to allow more political appdees in leadership positions to
participate, the hiring process became more centraliz&bshington, @. Seeid. at 4. Tolat
end, a Screening Committee wasated to review and afgwe the candidates who were
selected for interviews by the compondiisions. Id. at 5. Although the composition of the
Screening Committee changed from year to ybarconduct currently at issue involves the

Screening Committee as constitute®006.

! The facts set forth in this section are taken primarily from plaintift&rset amended complaint
("Sec. Am. Compl."). The second amended complaint incorporates a report issuedjyointly
DOJ's Office of the Inspector General ("OIG") and Office of Pradess Responsibility

("OPR"), entitled "An Investigation of Allegations of Politicized Hiring in thepBément of
Justice Honors Program andr@mer Law Intern Program” (June 24, 2008) ("OIG/OPR
Report"). Because the second amended complaint incorporates this report, thlCalsd
consider it in resolving the instant motior8eeEEOC v. St. Francis Xavier Parochial Sch., 117
F.3d 621, 624 (D.C. Cir. 1997). The second amended complaint also incorporates an additional
report issued jointly by OIG and OPR, entitled "An Investigation of Politicizeddiby

Monica Goodling and Other Staff in the Office of the Attorney General" @&iI008). This
report is not relevant to the present motions.
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The 2006Screening Committee consistefiMichael Elston, the Deputy Attorney
General's Chief of Staff, Daniel Fridman, an Assistant U.S. Attorney oih toettae Deputy
Attorney General's office, and Esther Slater McDonald, a Counsel to thaeaiessitorney
General.ld. at 3738. According to the protocol developed informally by the Screening
Committee Ms. McDonald first reviewed the applications of those candidates who weresdelect
for interviews by DOJ componentfd. at 71. Ms. McDonald ab conducted Internet searches
to obtain further information about the candidaties.at 72. Ms. McDonalthadenotations on
applicationgeflectingher impressions of the content of the applicatessvell asnformation
found on the Internet arattaded print-outs of certaimternet search results some
applications.ld. at 7£73, 82. Ms. McDonald theseparatethe applications into categories
based on whether she thoughthcandidate should beléselectetfrom theinterview list Id.
at 7273. Ms. McDonaldchextpassed the applicationshMy. Fridman, who also made
amotations on applications and separated the applications into similar catetghrisB.

Fridman then passed the applications to Mr. Elston, who separated the applicatidinglin
categories indicating which candidates were deselected from intervi@vat 72, 81. The
Screening Committee deselected 186 ouhe602 Honors Program candidates who had been
selected for interviews by DOJ componetite Committee gave noeasons or explanations for
its decision to deselect a candidate from the list of those to be intervidédved 5 38. The
components were allowed to appeal the Screening Committee's decisianaila@Mr. Elston.
Id. at 38. The components appealed 32 of the deselections, and 16 were ddanted.

From 2002 through 2005, OARM received very few complaints about the new hiring
process or the decisions of the Screening Committeet 5. However, in 2006 OARM

received a number of complaints regarding the abnormal length of time tal&xrdening



Committee review and the unusually large number of seemingly qualified Haoograf and
SLIP candidatewhowere deselected for interviewgl. As a result of the complaints, DOJ
changed the hiring processae again in 2007, transferring control of the Screening Committee
from political appointees to career employeleks. Then, in April 2007, an anonymous letter was
sent to the Chairmen of the House and Senate Judiciary Committees from "A Group of
Concernd Department of Justice Employeedd. at 66. That letter claimed that a number of
highly qualified candidates, who had been selected for interviews by careeyeesplathin the
individual DOJ components, had been subsequently rejected by the Sgi€@emmittee on the
basis of their Democratic Party or liberal affiliatiorid. at 1 n.1. OIG and OPR, which were
already investigating issues related to the removal of certain United Steteseps, decided to
expand the scope of their investigation to include the allegations regarding HagremiPand
SLIP hiring. Id. at 1.

On June 24, 2008, OIG and OPR issueddim report summarizing their findingsSec.
Am. Compl. § 59. That report serves as the basis for the allegatitims case Haintiffs now
assert that thereation and maintenance of records contaifiimgt Amendment information by
Ms. McDonald violated the Privacy Act.

b. Procedural History

This case hasfairly long procedural history in this CourRlaintiff Sean Gerlich
originated this action on June 30, 2008, less than a week after the OIG/OPR report wed.relea
The first amended complaint followed on August 15, 2008. Before all defendants could respond
to the amended complaint, plaintiffs moved for leave to amend their complaint for a sewand t
This Court granted plaintiffs' motion and the second amended complaint was filed on Novembe

12, 2008. The second amended complaint generally alleges that plainaffsirsuccestul



applicants for employment with D@3 have been injured by the "politicized" hiring process
that plagued the Honors Program and SLIP during 2002 and 2006. Specifically, the second
amended complaint asserts fifteen separate counts arising under#oy Rct (Counts Mll),
the U.S. Constitution (Counts VIMdII), the Civil Service Reform Ac{Count XIV), and the
Federal Records A¢Count XV).

On September 16, 2009, the Court dismissed plaintiffs' claims arising under the U.S

Constitution, the CiviService Reform Act, and the Federal Records AgeGerlich v. U.S.

Dep't of Justice659 F. Supp. 2d 1, 8-12, 18-20 (D.D.C. 200Bhese claims included all the

claims against the defendants who @werent or former DOJ officials, so those defendavere
dismissed from the case. Sdeat 1820. The Court also dismissed plaintiffs’ claims for
equitable relief. _Seigl..

Plaintiffs' remainingclaims are against the Department of Justice for monetary damages
andarise undethe Privacy Acbof 1974, 5 U.S.C § 553#he "Act"). In Counts | through VIl of
the Second Ameradi Complaint, plaintiffs assetttat DOJ violated seven separate provismins
the Act. Regarding the first two claims @@nts | and Il)the Court concludedhat the plaintiffs
had satisfied their pleading burdeBeeGerlich, 659 F. Supp. 2ét 1316. The Court dismissed
the five other claim§Counts Il through VII), because the provisions relied on in those claims
include a requirement that the documaitssue be'actually incorporated into a system of

record$' and the documents here were neeid. at 16-17 (quoting Maydak v. United States,

363 F.3d 512, 516 (D.Cir. 2004). The Court also concluded that only three of the plaintiffs
— James Saul, Matthew Faiella and Daniel Herbdnad standing tbring the remaining two

Privacy Actclaims andaccordinglydismissed the oth@ramedplaintiffs from the suit.See



Gerlich, 659 F. Supp. 2dt 1718. The three remaining plaintiffs were all applicatttshe 2006
Honors Program. Sec. Am. Compl. {1 3-10.

On September 29, 2009, plaintiffs moved for partial reconsideration of the Court's
dismissal of some of plaintiffs’ claims and dismissal of some plaifrififs the suit. The Court
denied plantiffs' motion for partial reconsideration November 2009SeeMem. and Ordeof
Nov. 13, 2009 [Docket Entry 116]. ldntiffs then moved for an entry of final judgment on their
constitutional claims. The Court denied entry of final judgnmetecenter 2009. SeeMem.
and Order of Dec. 4, 2009 [Docket Entry 126]. On November 20, 2009, plaintiffs moved to
certify a class comprising virtually all individuals who applied, but were netteel, for the
Honors Program and SLIP in 2006. The Court dedliask certificationn April 2010. See
Mem. Op. and Order of Apr. 19, 2010 [Docket Entry 13lgintiffs then moved for
reconsideration of the denial of class certificatiofhe Court denied plaintiffs' motion for
reconsideration of the denial of stacertificationn June 2010SeeOrderof June 4, 2010
[DocketEntry 139]. The partiethereafteproceeded with discovery.

On May 20, 2011, the three remaining plaintiffs moved for summary judgment. DOJ filed
a crossmotion for summary judgment on June 27, 2011. On July 25, 2011, plaintiffs moved for
imposition of spoliation sanctions in connection vitikir motion for summary judgmenOn
August 19, 2011, DOJ moved for leave to file an amended an#&iter.receiving theparties'
briefing, the Court held a hearing on October 14, 2011 on the pending motions. On October 17,
2011, the Court ordered the parties to submit supplemental bri§eeMinute Order of Oct.
17, 2011.Theparties then filedheir supplemental befs and the pendg motions are now ripe
for resolution.

[I. DOJ'sMotion for Leave to File an Amended Answer




Before addressing the substance of plaintiffs' claims, the Court wiksslthe
Department of Justice's motion for leave to file an amended answer. The Repaeeks to
amend its answeoriginally filed in October 2009, in order to add the affirmative defense of
mitigation of damagesSeeDef.'s Mem. in Supp. of its Mot. for Leave to File #&m. Answer
[Docket Entry 170] ("Def.'s Am. Mem."). The Departmendicates that this defense involves a
September 2008 letter from the Attely Generabffering remedial interviews tapplicants,
including the plaintiffswhom the Screening Committéed deselected from imeews for the
Honors Programld. at 5 n.4. By the terms of the letter, deselected applicants had to respond
within two weeks in order to receive a remedial intervi&eeDef.'s Mem. in Opp'n to PIs.'
Mot. for Summ. J. and in Supp. of Def.'s Cross-Mot. for Summ. J. [Docket Entry 158] (‘'®kf.'s
Mem.") Exs. J, K, L. Noneof thethree plaintiffs did so.The Departmerattributes the need to
amend its answeo "oversight by counselld. at 3.

Federal Rule of Civil Procedure 15(a)(2) instructs courts to "freely ¢pas'e toamend
a pleading "when justice so require$¥'hether to grant a motion to amend is within the sound

discretion of the district court. Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996).

However, it is an abuse of that discretion to deny a motion to amend without a "jgstdyin

sufficient reason. Foman v. Davis, 371 U.S. 178, 182 (1962). These reasons include "undue

delay, bad faith or dilatory motive on the part of the movant, repeated failure to ficiendes
. . . undue prejudice to the opposing party . . . futility of amendment, letc Generally, under
Rule 15(a) the non-movant bears the burden of persuasion that a motion to amend should be

denied. SeeDove v. Washington Metro. Area Transit Auth., 221 F.R.D. 246, 247 (D.D.C.

2004);seealsoGudavich v. District of Columbia, 22 Fed. Appx. 17, 18 (D.C. Cir. Dec. 27,

2001) (noting the non-movant "failed to show prejudice from the district court's action in



allowing the motion to amend"). A court may, however, “deny a motion to amend on grounds of

futility where the proposed pleading would not survive a motion to disniNsgI’"Wrestling

Coaches Ass'n v. Dep't of Educ., 366 F.3d 930, 945 (©irC2004);see alsd-oman 371 U.S.

at 182.

Here, DOJ argues ththere is no prejudice to plaintiffs because plaintiffs appear to have
anticipated the mitigation defense and also previously received notice of theedbjemeans of
the Department's related interrogatories. Def.'s Am. MembatRlaintiffs oppose the motion
for leave to amendThey argue that the Department should be barred from procedural leniency
now since it previously opposed plaintiffs' class certification on procedunahds and that the
defense that the Department seeks to addthout merit. PIs." Opp'n to Def.'s Mot. for Leave to
Am. its Answer [Docket Entry 171] at 3-14. Furthermore, plaintiffs contleaidthey are
prejudiced by the late amendment because two of the three plaintiffs made eamgloym
decisions subsequent to the Department's October 2009 answer and were not gorent suffi
notice prior to thenld. at 15-19.

Plaintiffs’ arguments in favor of denying the motion are unavailings not relevant that
the Department previously opposed plaintiffs' class ceatibnon procedural groungdsince the
standard for class certificationgsite different from the standard for granting leave to amend.
Furthermore, it is hardly futile for the Department to argue that plaintiffsifealenitigate
damages by decliningramedialoffer to interview for the very jobs that are the subject of this
suit. Finally, the remedial offer that is the subject of the amendo@ne and wertiefore the
Department initially filed its answerlt is hard to see hoplaintiffs areprejudiced ly an
amendmento the answeregardingan event that happenbedforethe answer'iling.

Accordingly, the Court will grant the Department's motion for leave to file anded answer.



[11. Privacy Act Claims

The PrivacyAct "regulate[s] the collection, maintenance, use, and dissemination of
information" about individuals by federal agencies. Privacy Act of 1974, Pub. L. No. 93-579, §
2(a)(5), 88 Stat. 1896, 1896. "The Act gives agencies detailed instructions for mgathagi
records and provides for various sorts of civil relief to individuals aggrievedloyes on the
Government's part to comply with the requirements.” Doe v. G##oU.S. 614, 618 (2004).
One such form of relief enables an individual to seek money damages when an agency
intentionally or willfully fails to comply with the Act's requirements "in suchiay as to have an
adverse effect on an individual." 5 U.S.C. 8§ 552a(g)(1)(D), (9)(4).

Under the Privacy Act, a "records fany item, collection, or grouping of information
about an individual that is maintained by an agency . . . and that contains his name, or the
identifying number, symbol, or other identifying particular assigned to theidi@il.” 1d. §
552a(a)(4) The records at issue here are the handwritten anteprinteuts allegedly created
by Ms. McDonald from Internet searches perforrdadng the Screening Committee's 2006
review of Honors Program candidates. The first OIG/OPR report establatak both parties
now acknowledge, that to the extent these records once existed they were déaseayyd
2007. SeeFirst OIG/OPR Report at 689. The destruction of the records is discussed in more
detail below.

As noted, the Court previously dismissbd Privacy Act claims i€ounts Il through
VIl of the Second Amended Complaimecauselaintiffs did not allege their files were
incorporated into a "system of recotdas required by the provisions at issue in those counts.
The emaning Counts | and Il assert that DOJ has violated subsections (e)(5))&f)dbfehe

Act, which do not require the files to have been incorporated into a system of records.
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a. Subsection (e)(7) €ount |

Subsectior{e)(7) provideghat any agency maintaining a system of records shall
"maintain no record describing how any individual exercises rights guadadmyebe First
Amendment unless expressly authorized by statute or by the individual about whonottiésrec
maintained or unless pertinent to and within the scope of an authorized law enforcement
activity." 5 U.S.C. 8 552a(e)(7). The D.C. Circuit has concluded "that an agenayaingins
anysystem of records is prohibited from maintaining a record of an individued(s Fi

Amendment activity 'even if [that record] is not subsequently incorporated intgeheyes

system of records." Maydak v. United States, 363 F.3d 512, 516 (D.C. Cir. 2004) (quoting

Albright v. United States631 F.2d 915, 916-17 (D.C. Cir. 1980)térationin original).

Beyond establishinthat the agency maintained the record itself, a damages claim for a
violation of subsection (e)(7quires'that the making of this record had an adverse effect on
[plaintiff] as required by subsechdg)(1)(D) of the Act."Albright, 631 F.2d at 921. Moreover,
a plaintiff "must establisithat the agency acted in a manner which was intentional or willful.™
Id. (quoting 5 U.S.C. § 552a(g)(4)).

Plaintiffs hereasserthatMs. McDonald conducted Internet searches regarding
applicants' political and ideological affiliations, including "organizatimnahich candidates
belonged.” Sec. Am. Compl. 1 62, 103. Plaintiffs furte=rerthat shebothcreated prinbuts
of such informatiorandmade written "comments on the applications throughout the process
concerning the liberal affiliations of candidatefd. As for the "adverse effect” that these
records had on plaintiffs, plaintifssserthat the making of the records advéyssfected their
search for postaw school employment- in the form of out-of-pocket expenses, loss of time

and emotional distress — and deprived them of a fair opportunity to obtain the professional and
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economic benefit of employmenttine Honors Progim. See, e.gSec. Am. Compl. 11 40, 42.

Finally, with respect to the element of "intentional or willful" conduct, plam@fisert that DOJ,
acting through its employees, flagrantly disregarded "the legal regemte and prohibitions that
are imposedipon it by Privacy Act subsection (e)(7)" and that such disregard constitutes
intentional or willful conduct, not mere gross negligen8eeSec. Am. Compl. {1 105-06.

The Justice Department previously argued that Count | should be dismissed kidsause i
precluded byhe Civil Service Reform ActSeeGerlich 659 F. Supp. 2d at 14. The Court
rejected this argumentpncluding that it has awbligation to "reach[] the merits of the Privacy
Act claim" while being "mindful of the tension that often exisetween the CSRA and the
Privacy Act." Id. at 1415. The Department alscontendedhat plaintiffs failed to allege a
causal link between the Privacy Act and the adverse effecttioeds had on the plaintiffs
becausethe mere cllection of information on the Internet concerning plaintiffs’ First
Amendment activities did natausehe alleged harm- it was only caused by the subsequent
actions of the Screening Committedd: at 15. The Coumejectedthis argument, concluding
that it was sufficient for plaintiffs to allege thah& adverse personnel action would not have
occurred but for reliance upon the offending recoid."

b. Subsection (e)j5— Count I

Subsection (e)(5) provides that any agemamntaining a system of records shall
"maintain all records which are used by the agency in making any deteaniabtut any
individual with such accuracy, relevance, timeliness, and completenesgasoisably
necessary to assure fairness to theviddal in the determination.” 5 U.S.C. 8§ 552a(e)(5).
"Subsection (g)(1)(C) provides a civil remedy if an agency fails to gahisfstandard in

subsection (e)(5) and consequently a determination is made which is adversadoritheal."
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Deters v. US. Parole Comm;85 F.3d 655, 657 (D.C. Cir. 1996)To prevail ona claim for

money damages under subsection (g)(1)(C), a plaintiff establisithat: "(1) he has been
aggrieved by an adverse determination; (2) the [agency] failed to maintagtbids with the
degree of [relevancy] necessary to assure fairness in the determinatibe; [(®)dncy's]
reliance on the [irrelevant] records was the proximate cause of the adverse detenmamd (4)
the [agency] acted intentionally or willfully in failing to maintain [relevantarels.” Id. at 657.

Plaintiffs asserthat they suffered an adverse determination (deselectichinag), that
DOJ maintained irrelevant records (regarding plaintiffs’ First Amendawivities) which
undermined the fairness of the hiring process, that DOJ's reliance on thods (duoughts
employees) proximately caused the adverse determination, and that D@Jtfagagh its
employeepacted intentionally or willflly in maintaining such records.

c¢. ConductViolating the Privacy Act

It is important to be clear about whainduct would congtite a Privacy Act violation
underplaintiffs' remaining claimsand what would not. éforming Internet searches on the
plaintiffs would not in and fatself constitute a Privacy Act violation, even if the searches were
related to plaintiffs’ First Amendment activities. Subsections (e)(5§egf®) both provide
restrictions orhow an agency "maintain[s]" "recortisThe Act defines "record" as "any item
collection, or grouping of information about an individual that is maintained by aeyagen

and that contains his name, or the identifying number, symbol, or other identifyiraylparti

2 Subsection (g)(1)(C) provides that an individual may bring a civil action wheaeagency
"fails to maintain any record concerning [him] with such accuracy, relevameiness, and
completenss as is necessary to assure fairness in any determination relating talifreations,
character, rights, or opportunities of, or benefits to [him] that may be made lbasikeof such
record, and consequently a determination is made which is adoghsen].” As is true for
subsection (e)(7) claims, the "system of records" requirement does notagpiyns made
under subsection®)(5) and (g)(1)(C) SeeMcCready v. Nicholson, 465 F.3d 1, 12 (D.C. Cir.
2006).
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assigned to the individual." 5 U.S.C. § 552a(a)(4). UnaePtivacy Act, "the term 'maintain’
includes maintain, collect, use, or disseminatd."§8 552a(a)(3). The D.C. Circuit has thus
concluded that the Act "clearly prohibits even the mere collection of such a receknaeént

of the agency's maintenance, use, or dissemination of it thereafter.” AlBB4HE.2d at 918.

While this language is fairly broad, it nonetheless includes a requiremeritaéteabe a "record;"
that is, thanformation must have been committed to some form. Hence, the Court finds that a
"record” (such as a written annotation or print-out) must have been created fhoieraet

search in order to implicate the Act.

Furthermorethe Department of Justice's use of political or ideological affiliation in civil
service hiring doenot, in and of itself, violate the Privacy Act. This condaaertainly
inappropriate, and could conceivably be the basis of some other ddaitras far as the Privacy
Act is concerned, in order to prevplhintiffs must show than inappropriately maintagal
record caused their injuryHence, to prevail on their Privacy Act claims here, plaintiffs must
show thatheir deselection was caused by an inappropriate reatirer tharinformation
gleaned from th applicationshattheythemselvesubmitted to te Department.

V. Evidence

The key issue at this poirgwhether Ms. McDonaldreated-ecordscontaining First
Amendment information about the three plaintiffs. It is undisputed that Ms. MaiDonal
performed Internet searches regarding, anaihgr things, publicationsritten by some
applicantsandthe group membership ebmeapplicants. It is atsundisputed thathe
sometimegprinted out the informatioshefound on the Internetndsometimesnade
annotations on specific applicahtiles regarding informatiofound on the Internet, and that

these annotations and print-ole¢d tosome of the Screening Committee's decisiortse
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guestion, howevers whether Ms. McDonaltbok this actiomregardinghese threspecific
plaintiffs. The Courthas been presentedth evidencaegardingMs. McDonald's Internet
search historybut notwith anydirect evidences towhich of hersearches resulted in the
creation of annotations or print-outshel'actual materials used by the Screening@itee
were apparentlgestroyed shortly after the @mnittee's decisionwere made Plaintiffs argue
that this destructiomiolated the Federal Records Act ahdrefore constituted spoliation,
entitlingthemto an inference that Ms. McDonald did, in famgateinappropriate records about
them? The Court is not convinced.

a. Evidencen the Record

The Court has been presented wélatively direct as well asomeindirect evidence
regardinghe creation of records abquitiintiffs. The more directorm of evidence isertain
information about thénternet searcheactually performed by Ms. McDonaldIG and OPR, as
part of their investigation into the activity in question, obtained from Ms. McDoradiputer
the "search history" of Interheearchethatshe conducted on 2006 Honors Program applicants.
SeeDef.'sSupplemental MeniDocket Entry 182] at 11. This search history, relevant portions
of which were submitted to the Court, includesghrches otwo of the three plaintiffs— Mr.

Faella and Mr. Herber— but not orMr. Saul SeeDef.'sSupplemental Memat 11;seeid. EX.
4,
The Department argues that, si@ks and OPR were able to retrieve evidence of

Internet searchanducted omanyother Honors Program applicants but not on Mwul3he

3 Even if plaintiffs received such an inference, therelgtdishing that the Department
maintained inappropriate records about them, they would still, of course, need tolegtablis
other elements of a Privacy Act claim, suchihes the violation was willful. Because the Court
decides thaplaintiffs cannot establish that inappropriate records were created about them, the
Court does not reach the other elements required for a Privacy Act claim.
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evidencesestablisheghatMs. McDonald did not conduct searches on Mr. S&deDef.'s
Supplemental Memat 12-13. Plaintiffs' counsel disputes that the evidence gathered from Ms.
McDonald's computeshows MsMcDonald did not search for Mr. Saihame Plaintiffs'

counsel argues th#te search of Ms. McDonald's computer may not have been "comprehensive"
or sufficientlyaccurateand notes that Justice Department officials are waged to work from

home computers, which have natem examinedSeePls.'Supplemental MeniDocket Entry

183]at 9-13.

The Court haghereforebeen presented with convincing evidence that Ms. McDonald
performed Internet searches on two of the three plaintiffs. This evidence doegeabtvhether
Ms. McDonald creted print-outs or annotations regarding these two plaintiffs, as she did about
someapplicants. With respect to the third plainthfy. Saul,it is possible that Ms. McDonald
performed a search that was not found inetkeminationof her Intenet history Nonetheless,
the factthat Ms. McDonald'searchhistory contained searches on many other applicants but not
on Mr. Saul is strongvidencewneighingagainst his claim that Ms. McDonald found
inappropriatenformationabout him and@ommittedsuchinformation o a record.And plaintiffs
have presentedo affirmative evidence that an Internet search was performed on Mr. Saul.

TheCourt has also been presented with indirect evidence regarding the creation of
records aboyplaintiffs. There isinformationavailableon the Internet abouwtl threeplaintiffs
that mayhave been relevato Ms. McDonatl's searches— that is, information reflecting their
"liberal political or ideological affiliations SeePls.' Statement of Material Faets to Which
There Is No Genuine Iss{iBocket Entry 1542] at 35; Pls.'Supplemental MenExs. 2 and 3.
Moreover, the Court has been presented with the applications that each of the thiéfe plaint

submitted tdOJ. SeeDef.'s SJ Mem. Exs. E, F, QVith respect tMr. Saul, the Court has
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alsobeen presented with internal doaemis from the Department of Justice indicating Heat
was originally accepted for an interview with DOJ's Environmend|Natural Resources
apparently due to the intervention of the Screening Commi8eePIs. Mem. in Opp'to Def.'s
CrossMot. for Summ.J., in Further Supp. of Pls." Mot. f@umm.J., and in Suppof Their Mot.
for Imposition of Spoliation Sanctions [Docket Entry 161] ("PIs.' Opp'n Mem.") ESiiZce the
Screening Committee generally only acbhgthreventing certaimpplicantdrom receivingan
interview with DOJ the treatment of Mr. Saul was apparently quite unusual.

The parties haveachemphasized particular facts reflectedhis indirect evidence.
DOJsuggests thatlaintiffs may have been deselected by the Screening Committee on the basis
of information on the face of their applications, rather than information found on the tratedhe
added to their applicationd.-hemembers of the Screening Commitsggpaently relied on both
ideological and academic considerations in deciding whom to deselect from inger8iee
OIG/OPR Report at 71-84D0Jargues that information relevant to these factors was apparent
on the face of each of the three plaintiffs’ applicatiofise Department notes that emplaintiff,

Mr. Herber, appeareid have been in the bottom half of his law school class and stated in his
application that he had previously worked for two environmental organizatiorteehat
Screening Committee could have perceivetliberal." SeeDef.'s SJ Mem. at 146. The
application of another plaintiff, Mr. Faiella, contaimedltiple typographical errorsSeeid. at

15. The third plaintiff, Mr. Saul, stated in his application that he had previsasked for an
environmental organization that could have beerteived as "liberdl Seeid. at16; see also
Def.'s Rply Mem. in Supp. of its Cross-mot. for Summ. J. and Mem. in Opp'n to Pls." Mot. for

Imposition of Spoliation Sanctions [Docket Entry 16®ef.'s Reply Mem.") at 8. Plaintiffs,
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in responsgmaintain that Mr. Herber had "manifestly strong overall credentiald,trtba
typographical errors on Mr. Faiella's application "actually are mirglraad that the jobs
indicatedon Mr. Herbe's and Mt Saul's resumes were "merely summer employrhd?is.'
Opp'n Mem. at 12-14.

Plaintiffs, on the other hand, strabst "there was considerable information reflecting
their 'liberal political or ideological affiliations' . . . that was readily avéelatd Ms. McDonald
onthe Internet.” PIs." Mem. in Supp. of their Mot. for Summ. J. [Docket Entry 154-1] ("Bls.’
Mem.") at8 n.12. Plaintiffs maintain that this information "transcended what was contained in
their respective applications" and "conveyed much informabonitatheir political/ideological
affiliations and orientations." PIs.' Opp'n Mem. at 16 nRRintiffs emphasize the relevance of
some of the information available on the Internet, such as statements by Mn &aul
environmental advocacy newslettétls.'Supplemental Memat 13 n.19. Plaintiffslso argue
thatthe fact thathe Screening Committee deselected Mr. Saul for an interview with one division
but offered him an interview with another suggests that it "was acting on teebasgceptiona
information.” Id. at 13.

Finally, the Court has been presented with portions of depositions from various former
Justice Department officialsSThese depositions include testimony from Ms. McDonald and Mr.
Elston, but not Mr. FridmanThe Justice Department emphasizestimony from Ms.

McDonald indicating that she made notations regarding informalitminedfrom the Internet
on only a "subset" of applications and that "it was not common for [her] to prifiigyiut and

attach it b an applicatiori Def.'s SJ Memat 14:seeMcDonald Tr. atl97:11-12* The

* Some portions of Ms. McDonald's deposition testimony cited by the Court were sabasitt
Exhibit B toDOJs summary judgment moticeind other cited portions were submitted as
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Department also notes that Ms. McDonald did not remember the three plaintiffsngyand
that plaintiffs' counsel did not take Ms. McDonald up on her repeated offers todraneimory
refreshed by thplaintiffs’ applications. Def.'s SJ Memat 14 n.5seeMcDonald Tr. at 181:8-
12; seealsoDef.'s Reply Mem. at-&. Additionally, the Department notes testimony from Ms.
McDonald and Mr. Elston that the majority of Ms. McDul'e deselection recommendations
concerned academic credentials or errors in the applicahensselves Def.'s Reply Mem. at
5-6; seeMcDonald Tr. at 159:7-10, 289:18-290:1; Elston Tr. at 67:16-18inti#fs emphasize
testimony from Ms. McDonald indicating that Mr. Elston said, in reference tdeteuction of
the Screening Committee's files, "at least thats thing | did right." PlsSIJMem. at 28see
McDonald Tr. at 261:19-262:2.
b. Spoliation

The most direct evidence of whether Ms. Molalul ceatedinappropriate records about
the plaintiffs would, of course, be the records themselVes. Screening Committee used paper
copies of the applications in its review. OIG/OPR Report aflé#sefiles, however, were
destroyed shortly aftehé Screening Committee completed its review of Honors Program
applications, prior to the initiation of the OIG/OPR investigation and prior tolthg &f the
current suit.Seeid. at 6869. According to the OIG/OPR report, Mr. Elston gaveSbesening
Committee's files to his staff assistant after completing his review, and fhesstatant placed
the files in a "burn box" for destruction shorthereafter Id. at 6869, 81. Mr. Elston testified
that his usual practice washave his assistadestroy personneklated documents when he

was done using thenBeeElston Tr.at 137:4-1385.

Exhibit 1 to plaintiffs' summary judgment motion. The cited portion of Mr. Elston’s tiepos
testimony was submitted as Exhibit@DOJ's summary judgment motion.
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Plaintiffs maintain that the destruction of the Screening Committee materials viblated
Federal Records ActAccordingly, plaintiffs have moved for spoliatisarctions against the
Department and seek an inference that Ms. McDonald created records contagting F
Amendment information about them.

1. Legal Framework and DOJ Action

The D.C. Circuit "has recognized the negative evidentiary inference arising from

spoliation.” Talavera v. Shal638 F.3d 303, 311 (D.C. Cir 2011) (citing Webb v. D.C., 146 F.3d

964 (D.C. Cir. 1998)).This inference is alevidentiary presumption that the destroyed
documents contained favorable evidence for the party prejudiced byélsauctiond’ Talavera
638 F.3d at 311. More specifically, "violation of a regulation requiring document preserva
can support an inference of spoliationd. (citing cases). "[T]he obligation to preserve records
attaches as long as the partykseg the inference is 'a member of the general class of persons
that the regulatory agency sought totpct in promulgating the ruléld. at 311-12 (quoting

Byrnie v. Town ofCromwell 243 F.3d 93, 109 (2d Cir. 2001)). Thalaveracourtthus held

thata spoliation inference was appropriate when a U.S. Agency for Internatiemalopment
employee destroyed notes regarding a job interview in violation ofdmo@iffice ofPersonnel
Management regulation requiring him to keep the notes for two years and arEEgpi@yment
Opportunity Commission regulation requiring him to keep the notes for one yalanera 638
F.3d at 312.

Here, plaintiffs contend that a spoliation inference is appropriate becaussttiuetdmn

of the Screening Committee's records violdtedFederal Records Aet4 U.S.C. § 290&t
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seq® "The Federal Records Act is a collection of statutes governing the creatioagement,

and disposal of records by federal agenti€xib. Citizen v. Céin, 184 F.3d 900, 902 (D.C.

Cir. 1999). The FRA mandates that "[t|hkead of each Federal agency shall make and preserve
records containing adequate and proper documentation of the organization, functiores, polici
decisions, procedures, and essential transactions of the agency and desigmeshtthéur
information necessary to protect the legal and financial rights of the Gosetiamd of persons
directly affected by the agency's activitieg4 U.S.C. § 3101Each agency head "shall

establish and maintain an active, continuing program foradbeanical and efficient

managemiet of the records of the agency," id. § 3102, asitthll establish safeguards against the
removal or loss of records he determines to be necessary and required bioregofdhe

Archivist [of the United Stateg]id. 8 3105. The Act defines records afi . . documentary
materials, regardless of physical form or characteristics, made or recgigadagency of the
United States Government under Federal law or in connection with the transaction of public
business and preserved or appropriate for preservatitirabggency or its legitimate successor
as evidence of the organization, functions, policies, decisions, procedures, operations, or othe
activities of the Government or because of the informational valueafrddtem: Id. 8 3301

seeArmstrong v. Bush, 1 F.3d 1274, 1283 (D.C. Cir. 9980 qualify as a record under the

FRA, a document must satisfy a two-pronged test. It must be (1) ‘'made veddngian
agency' . .. and (2) 'preserved or appropriate for preservation by that agerigy' . . . .
Furthermorethe FRArequires thérchivist of the United States t@fovide guidance

and assistance to Federal agencies with respect to ensuring adequate ardbpuopentation

> As noted above, &hCourt previously dismissed plaintiffs' claim for declaratory relief utide
Federal Records Act (Count XV of the second amended compl&e&Gerlich, 659 F. Supp.
2d at 19 & n.19.
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of the policies and transactions of the Federal Government and ensuring profks recor
disposition," 44 U.S.C. § 2904(a), and requiresAtiministrator of General Servicés "provide
guidance and assistance to Federal agencies to ensure economical and efferade reco
management bguch agenciesjt. 8 2904(h. To that end, the Archivist and tiA&ministrator
arerequired to, among other things, "promulgate standards, procedures, and guidelines with
respect to records management" acmhtiuct inspections or surveys of the records and the
records management programs and practices within and between Federal dgeh&es.
2904(c). In accordance with this duty, the National Archives and Records Atlatiors
("NARA") has promulgated a regulationwhich "[s]everal key terms" from the FRA are
"further explained.” 36 C.F.R. § 1222.10(lNARA has definedappropriate for preservation"
to mean documentary materials made or received which, in the judgment of the adgemdy, s
be filed, stored, or otherwise systematically maintalmedn agency because of the evidence of
agency activities or information they contain, even if the materials are noeddweits current
filing or maintenance procedurésld. An additional NARA regulatiorfurther explais that
"agencies must distinggh between records and nonrecord materials by applyendetfmnition
of records” contained in the statute and regulatidehs§ 1222.12(a).Finally, this NARA
regulation states that "[w]orking files, such as preliminary drafts andhnooigs, and o#r
similar materials, are records that must be maintained to ensure adequptepser
documentation” if "[t]hey contain unique information, such as substantive annotations or
commentg] that adds to a proper understanding of the agency's formulation and execution of
basic policies, decisions, actions or responsibilitiéd.'8 1222.12(c).

In 1981, the Department createckaordsdisposition schedule for Honors Program and

SLIP applications.SeeDef.'sSupplemental Memat 4. This schedulevhichwas approved by
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the predecessor to NARA&allsfor "application materials,including "a four page DOJ
application and law school transcript” and other "[o]ptionaterials” (such assums), to be
preserved for one yeald. Ex. 1. The schedule applied to materials from applicants who did not
accept employment under the program; the materials from those waococgigtemployment

were incorporated into the employees' official personnel fde.In 2009 (after the events at
issue in this case took pkc the Department createsh@wdisposition schedule for Honors
Program and SLIP materialgl. at 5. This schedule, which was approved by NARA, calls for
the fifteenyearpreservation oinformation submitted by the applicaisuch as nam address,
program to which the applicant is applyjrexperience, and academic record) as well as certain
information about the applicant's movement through the Honors Program applicatiessproc
Id. Ex. 2. Specificallythe disposition schedutallsfor the presevation of information about
"DOJ components to which the candidate applied, interviews by composaetgion as finalist
by component, offer extended by component, [and] acceptance or declinddion.

Plaintiffs contend thahe Department violat the Federal Records Act and the
accompanying regulatogyrovisions when it destroyed the materials used by the Screening
Committee. Theyargue thathe Sceening Committee's filebecame a set of 'federal records’
under the Federal RecordstAluring the Screening Committee's particular deselection process
in 2006" becausée filescontained "unique information, such as substantive annotations or
commens' . .. required to be maintained to 'ensure adequate and proper documettson'
Screening Committee's decisianaking process.” PIs.' Supplemental Mab6 (quoting 36
C.F.R. § 1222.12(e)). I&ntiffs object to the characterization of these materials as "random
notes" or "scraps of paper.” PIs.' Supplemental Mar&6. Theyalso contend that the fact that

the Justice Department's disposition schedule now requires the maintenance efffogam

23



records for fifteen yearsnfirmsthe "importance of preserving Honors Program records in
particular." 1d. at 7. Finally, plaintiffs assert that they are members of the classes sought to be
protected byhe FRA, citing the statute's requirem#rdtagency heads shall presereeords

"to furnish the information necessary to protect the legal and financial rigthte Glovernment

and of persons directly affected by the agency's activitigs 4t 8 (quoting 44 U.S.C. § 3101).

2. Analysis of Spoliation Claim

The problem with plaintiffsSpoliation argument is that, in the Court's vigve Federal
Records Act does ndirectly require specific documents to be presend ratherequires
agencies to decide which materials are or aréapyropriate for preservation." A decision by
anagency about what records ought to be preserved might itself be subject to eradleng
inconsistent with the FRA. Furthermore, sitite FRA requires agencies to make records
managementecisions, the absence of any decision-makingragency might warrant a
spoliation inference. But wheas hereanagencydevelops a records disposition policy under
the FRA and officials take action @mpliance with that decision, a spoliation inference is, in
the Court's view, natvailable after the fact on the basis of argusatthe agencyreviously
made the wrong decision under the FRAhatthe FRA iselfdirectly governs the documents at
issue TheJustice Department made such a decialoout which Honors Program materials to
preserveand that decision was that internal deliberations atemdidatesvould not be
preserved The destruction dhe Screening Committee's working filwasconsistentvith that
policy. Giventhatbackdropplaintiffs are not entitled ta spoliation inference.

There is some authority for the proposition that an interested person can, under certai
circumstancesg;hallenge an agency's decision under the Federal Records Act as to what

materials should be preserveld. American Friends Service CommitteéVebster 485 F.
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Supp. 222, 226, 231 (D.D.C. 1980), individuals who were "subjects of FBI investgation
alleged victims of FBI activities among other plaintiffs, sought accessé¢veral years of FBI
field office files Fa two of the years in question, the agency's records disposition schedules
indicated that closed field office files should genlgré destroyed, while a records disposition
schedule for a third year indicated that files should be presendsstoyed at the discretion of
"non-professional FBI personnel” on the basis of five general critieliat 229 n.13, 231The
D.C. Circut heldon appeathat "private parties whose rights may have been affected by
government actions" had standing to challenge the FBI's records disposition p&itiescan
Friends, 720 F.2d 29, 57 (D.C. Cir. 1983haftcourt concluded that the disposition schedule
with the five criteriavas not arbitrary and capricious becauseribvide[s] sensible guidance to
agency personnel,” but nonethelesacluded that all three schedules weég&cientbecause the
agency, among other thindajled toexplainhow it was taking into account "the legal rights of

persons directly affectieby the FBI's activities.'ld. at 68. Similarly, in Armstrongv. Bush

plaintiffs challenged th&lational Security Council's decision not to presemr of its internal
e-mail communicationsincluding "lengthy substantiveeven classified-'notes’ that, in content,
are often indistinguishable from letters or memoranda." 1&.B279. The court concluded
that the FRA "surely cannot be read to allow the agency by fiat to déctgpropria¢ for
preservation' an entire set of substantiveal documents generated by two administrations
over a sevetyear period."Id. at 1283.

If a Department employee had destroyed agency materials in violation ofdsreco
disposition schedule, that destruction wolikdly warrant a spoliation inferencélthough the
Talaveradecision dealt with destruction of agency materials in violation of foregallations,

thecourtrelied onthe decision in Byrnie v. Town of Cromwell, which the colmamacterized as
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holding "that where there was a written policy requiring document preservatiaoauments

had been destroyed in violation of that policy, the obligation to preserve recordesatiadbng
as the party seeking the inference is 'a merabt#ite general class personghat the regulatory
agency sought to protect in promulgating the rule.” 638 F.3d at 311 (q&utinig, 243 F.3d at

109). Thedecisions ilAmericanFriends and Armstrongnake clear that "private parties whose

rights mayhave been affected by government actiarg"within the statute's "zone of interést
Since the Screening Committee's actions clearly affected the plaitiffe materialsused by
the Committee had been subject to preservdtyoa records disposith schedule, then
destruction omaterialsin violation of that policy wouldikely constitutespoliation.

The situation might also be differaehthe Attorney General had simply ignored his
duties under the Federal Records Act to deewich Honors Programmaterials are "appropriate
for preservation.” Under such circumstances, the Department of Justice woulddhaiesl the
legal duty pacedon it by the FRA to decide which materials should be preserved. A spoliation
inference might thereforge appropriate.

In this case, howevethe Justice Department, in accordance WithFRA, made a
records disposition decision with respect to Honors Program maténalsaterials sought by
plaintiffs were simplyoutside the bounds of the applical®cords dispositions schedule.
Plaintiffs do not argue otherwise. Rather, they conteatithe FRA and its accompanying

regulationsiiemselveprovide a directive equivalent to the regulation$ataveraor Byrnie.

The Court finds, howevethat the FRA requireagency head$o make decisions about
what records to preservieut doesot itself directly classifgpecific materials as records
requiring preservation. THeRA consistentlyindicateshat "the head of each Federal agency”

shalltake action, inalding making and preserving "adequate and proper documentation™ of
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agency action and develop a records management program. &&&J.S.C. 88 3101, 3102,
3105. The Act does ndefine "adequate and proper documentation” or prescribe with aaly det
what the requirements are for agencies or agency employees. Similaléythehict offers a
definition of "records" that could be extremely broad'al+. . . documentary materials
regardless of physical form or characteristies"it limits that definition to materials "preserved
or appropriate for preservationld. 8 3301;seeArmstrong 1 F.3d at 1283Theterm

"appropriate for preservation” is inherently subjective, and the NARA reéguldé¢fining that

term makes clear that the determinat®subject to "the judgment of the agency." 36 CFR §
1222.10(b). Likewise, the NARA regulations diragenciego "distinguish between records

and nonrecord materialsld. § 1222.12(a).TheD.C. Circuit inArmstrongaccordingly
emphasized that "the agency undoubtedly does have some discretion to decide if arparticula
document satisfies the statutory definition of a record.” 1 F.3d at 1283.

It is true thaNARA regulatiors alsg in one instancendicatemore specifically that
"[w]orking files, such as preliminary drafts and rough notes" must be maidtayregencies—
provided that "[t]hey contain unique information, such as substantive annotations or coniments|
that adds to a proper understanding of the agency's formulation and execution of baseg; polici
decisions, actions or responsibilitiedd. § 1222.12c). But it cannot be the caskat all
"working files," no matter hoyreliminaryor how minor, are appropriate for preservatiorhis
regdation can only be interpretex$ a directivéo agency heads that these type of materials
would be"approprate for preservationf they add to a "proper understanding” of agency
decisionmaking. Onecanargueabout whether or not DOJ made the right judgnmegéarding

whether preservinmformal delikerationrecordswould contribute to a "proper understanding”
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of how Honors Program decisions were made. iBstnonethelessuethat this regulatiomoes
notdirectly apply to thematerialsin question.

In fairness to plaintiffs, it should be noted that no one at the Department of Justice
appears to havgiven any thought tavhether the materials used by the Screening Committee
were appropriate for preservation. This thoughtlessness is troublesome, but D@édlesset
did, in accordance with its duty under the FRA, create a records disposition sdhatichose
to preserve certain information regarding Honors Program hiring — and, byatgticto
disregard other information. The records dispositiordale that DOJ created and NARA's
predeessomlpproved did not preserve any of the Department's internal deliberations about
whom to offer interviews or to hire. Plaintiffs seek a spoliation inference aboetiatgtn this
category. Theres thereforeevery reason to believe that DOJ chose not to preserve the type of
materialsabout whichplaintiffs seek an inference.

Plaintiffs are not, as iAmerican Friender Armstrong seeking to challenge an agency

head's decision about what records should be preserved. Rather, they argue thatahe ERA
accompanying regulatiorsgldress the materials in question. But the FRA addrgesesal
decisions made by agencies, not specific materkalsthermoreas the Department now
accurately points out, if a spoliation inference could be gée@directly from the FRA, the
court's analysis of the regulationsTialaverawould have been superfluous, since the FRA,
which applies to all federal agencies, certainly applied to the agency tlesaBefSs

Supplemental Mem. at 10. Hence, this Cdinds that where, as in the present case, an agency
has made a policy decision about the disposition of certain materials under thecEk®Ataken

in compliance with that policy does not warrant a spoliation inference.
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In sum, he members of the Screeg Committegwhetheiknowingly and intentionally
or not, took action in accordance with Justice Department policy regarding HoograrRr
records disposition. If DOJ had not performed its duty under the FRA to make a records
management decision, that would be a different situation. If plaintiffs sought tercjeathe
Department's generegcordsdispositiondecision thatwould alsobedifferent And if DOJ
officials had violatedDepartment policy, thabo would bea differentcase But the Court
cannot, after théad, infer spoliation fronthedestruction of documenis accordance with
Department policyPaintiffs' motion for imposition of spoliation sanctions will therefore be
deniedand the summary judgment motions will be considered without a spoliation inference.

V. Summary Judgment Standard

Summary judgment is appropriate when the pleadings and the evidence demdradtrate t
"there is no genuine dispute as to any material fact and the movant is entitled terjuegra
matter of law." Fd. R. Civ. P. 56(a). The party seeking summary judgment bears the initial
responsibility of demonstrating the absence of a genuine dispute of miaietri&eeCelotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). The moving party may successfullytstgppor

motion by identifying those portions of "the record, including depositions, documents,
electronically stored information, affidavits or declarations, stipulatioctufling those made
for purposes of motion only), admissions, interrogatory answemther materials," which it
believes demonstrate the absence of a genuine issue of material fact. Ged PR56(c)(1);
seeCelotex 477 U.S. at 323.

The satisfactio of the moving party's summary judgment burden is influenced by the
party bearinghe burden of proof at trial. 10A Charles Alan Wright, Arthur R. Miller & Mary

Kay Kane, Federal Practice Aitocedure 8§ 2727 (3d ed. 1998)t the movingparty will bear
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the burden of persuasion at trial, that party must support its motion withleredidtence . . .

that would entitle it to a directed verdict if not controverted at'triadlotex 477 U.S. at 331.

Onthe other hand, if the burden of persuasion at trial would be on the non-movingtparty, "
moving party may demonstrate to the Court that the nonmoving party's evidence isiamguti
establish an essential element of the nonmoving party's claiime nonmoving party cannot

muster sufficient evidence to make out its claim, a trial would be useless and thg partyns
entitled to summary judgment as a matter of ldd. (citations omitted)see alsad. at 328

(White, J., concurring). "Thus, where the nonmoving party shoulders the burden of progf at tria
the movant's burden is met by a sufficient 'showinghat.therdas an absence of evidence to

support the nonmoving party's caseérito-Lay, Inc. v. Willoughby, 863 F.2d 1029, 1032 (D.C.

Cir. 1988) (quoting €lotex 477 U.S. at 325alteration in original)
In determining whether there exists a genuine disputeaténmal fact sufficient to
preclude summary judgment, the court must regard the non-movant's statemestsiagd tr

accept all evidence and make all inferences in thenmavant's favor.SeeAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 255 (1986). A non-moving party, however, must establish more than
the "mere existence of a scintilla of evidence" in support of its posikibrat 252. Moreover,

"if the evidence is merely colorable, or is not significantly probativensary judgment may be
granted.” Anderson, 477 U.S. at 248 (citations omitted). Summary judgment, then, is
appropriate if the non-movant fails to offer "evidence on which the jury could reasomabigrf

the [non-movant]."ld. at 252.

VI. Application of Summary Judgment Standard

The Court must apply the principles of summary judgment to the evidence in the context

of plaintiffs’' claims. Under the Privacy Ac¢he plaintiff bears the burden of provitige
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elements otheclaim, except when plaintiff seeks disclosure of records. Reuber v. United

States 829 F.2d 133, 141 & n.58 (D.C. Cir. 1987); Mervinv. FTC, 591 F.2d 821, 827 (D.C. Cir.

1978);see alsdMaydak 630 F.3d at 178.Hence, with respect to plaintiffs' motion for summary

judgment plaintiffs (as moving artiesbearng the burden of proof) must suppdréir motion

with credible evidencthat would entitledhemto a directed verdiaf not controverted at trial.
Celotex 477 U.S. at 331With respecto the Department's motion, the Department (as moving
party not bearig the burden of prodimeets its burden if it makes a sufficient showing that there
is an absence of evidence to supptatntiffs’ case.Frito-Lay, 863 F.2d at 1032.

Theissue then, is whether there is sufficient evidence that the Departmentccreate
records containing First Amendment information about these three plaiMfitiout evidence
of theactualrecords themselves, and without a spoliation inferencegtéeant evidences the
following: (1) the history of specific Internet searchegfgrmed by Ms. McDonald; (2)
information on the Internet about the three plaintiist may have been relevant to Ms.
McDonald's searches; (3) each plaintiff's applicatothe Honors Program; (4) internal DO
documentsegarding Mr. Saul's intervievand (5) testimony from Ms. McDonald and Mr.
Elston.

As noted previously, the Court has been presented with evidence that Ms. McDonald
performed Internet searches on two plaintifBut these factdo notnecessarilyghow that Ms.
McDonald ceatedinappropriate records about thgdaintiffs, sinceshetestified (and plaintiffs
have not disputed) that she only annotated files or made print-outs for "some" canulidate
whom she performesearches Since neitheMs. McDonald nor Mr. Elston could remenmlibe
plaintiffs specifically, all that remains in the recastplaintiffs' applications to DQJhe

arguably relevant information on the Internet, and the unusual treatment of Mr. Saul
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The Department has presentgdusible arguments about why the Screeningh@dtee
could have rejectedach of thehree applications orts face— without reference to any Internet
information —for reasonsanging from typographical errors to unimpressive academic
credentials to "liberal" affiliationseflectedon plaintiffs’ resumes. I&ntiffs have alsgresented
informationavailable on the Internet thebuld plausibly havenfluenced the Screening
Committeeafterbeingadded to the applicatiomy Ms. McDonald On the other hand, although
the treatment of Mr. Saul was unusual, dii§icult to see how the Screening Committee's
choice to swith his interview from an environmental division to the Civil Division suggests that
the Committee relied on information from theéemet,especially giverthat Mr. Saul's
application itselicontained environmental affiliations and no evidengstesuggesting that an
Internet search as even performed on Mr. Saul.

Regarding plaintiffs’ motion for summary judgment, there is certainly not enough
evidence to entitle plaintiffs to a directed verdidhi¢ evidence were uncontrovertdrial.
Since theDepartment has made plausible argumentsethett of theapplications could have
been rejected oits face andhere is neevidence that Ms. McDonald madanotations or print-
outs abouthese three plaintiffsareasonable jury could concludeat plaintiffs have not met
their burden of proof. Plaintiffs' motion for summary judgment must therefore be denied.

Thecall is closeregardinghe Department'siotion for summary judgmentstill, the
Department has made a sufficient showohtheabsence of evidensipportingplaintiffs' case.
Plaintiffs' applications alone could plausibly have caused the Screenmgpi@ee to deselect
them, as could the information on the Internet about the plaintiffs. Given conflictingiljga
accounts— as to which neither side relies on eviderms®mpposeé to conjecture— the plainiff,

as the party with the burden of proof, must produciner pobative evidence in support of its
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claims. Without the Screening Committee's files, it is difficult to see what furthematon
could shed light on the matter, and plaintiffs have not indicated that they intend tangffer
additional probative evidenééwe will simply never know whether the Screening Committee
relied on the plaintiffs’ applications or on information added to their files sk o Internet
searchesThe plaintiffshave therefore failed to offer evidence on which a finder of fact could
reasonably hold the Department liable. This is not a situation of a conflict (or genpueXis
as tothe facts, but rather one of a paucity of prooplamtiffs on their Privacy Act claims, on
which they have the burden afogpf ard hence the burden of producing adequate evidenge no
In the absence of sufficient probative evidence, the Department's motion foasyjudgment
must be granted.
VII. Conclusion

This case reflds extremelytroubling behavior from high-ranking Department of Justice
officials. This Court, and others, have often condemned that conduct. Even so, plaintiffs have
not met their burden to prevail on the Privacy Act claims presamtéds case An adverse
inference from spoliation of evidence is not warranted here, and in the absence ohaldditi
probative evidencelaintiffs cannot prove that they themselves were injured as a result of
Privacy Act violations Accordingly, for the reasons explained above, plaintiffs’ motions for
spoliation sanctions and foammary judgment will be deniedndthe Department of Justice's
motiors for leave to file an amended answer fmmcsummary judgment will be granted. A

separate order has been issued on this date.

® At the hearing on October 14, 201dlaintiffs indicated that they woukeka bench trial
rather than a jury trial if their motion for summary judgment was denied. iH&ahdve not
indicatedthattheywould introduce any further evidenae such a proceeding beyondhat is
presently before the Court.
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JOHN D. BATES
United States District Judge

Dated: Decembel5, 2011

34



