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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
LOCKHEED MARTIN CORPORATION, )
)
Plaintiff, )
)
V. ) Civil Action No. 08-1160 (ESH)
) UNDER SEAL
UNITED STATES, )
)
Defendant. )

)

MEMORANDUM OPINION

Lockheed Martin Corporation brings tlastion against the United States under the
Comprehensive Environmental Response, Gamegtion, and Liability Act (‘CERCLA”"), 42
U.S.C. 8§ 960kt seq. for recovery of past and futuresponse costs to remediate the
environmental contamination caused by its cafmpredecessor’s operation of three rocket
motor-production facilities- Redlands, Potrero Canyon, and LaBorde Canyon — in California
from 1954 to 1975. Both parties admit to being kad potentially responsible parties (“PRPs”)
for the contamination at the three facilities un@G&RCLA 8§ 107(a). Th€ourt held a twelve-
day bench trial from February 10 to March 2814, to determine the equitable allocation of
response costs between the parties. Having cenesidhe evidence, the controlling law, and all
relevant equitable factors, tlurt has determined that aguéable allocation for the past
response costs for all three facilities is 0%iligbto the United States and 100% liability to
Lockheed. In contrast, the Court will equitably allocate future respmsée between the parties
differently for each facility: 29% to the Unit&tates and 71% to Lockheed for the Redlands
facility; 24% to the United Stas and 76% to Lockheed for the Potrero Canyon facility; and 19%

to the United States and 81% todkbeed for the LaBorde Canyon facility.
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BACKGROUND*

HISTORY OF THE SITES

The environmental contamination that underlieis action arosedm the operation of
solid propellant rocket production facilities by Lockheed Propulsion Company (“‘ERE€three
locations in Redlands and Beaumont, Califaraithe Redlands facility, the Potrero Canyon
facility, and the LaBorde Canyon facility (¢ettively the “Sites”) — between 1954 and 1975.

A. Government contracts for solid propellant rockets at the Sites

LPC researched, developed, and manufactstiae-of-the-art solid propellant rocket
technologies at the Sites in support of militand scientific programs critical to the United
States’ Cold War efforts. (Roman Decl. 11 23.) 2Government interegt the development of
solid propellant rocket technol@s grew significantly in th&950s following the Soviet Union’s
successful nuclear tests in 1949 and the Sputnik launches in 185%7 19, 24-25.) Rocket
motors using solid propellants offered, at a Ioa@st, several benefitsrer their liquid-based

counterparts — greater safety, openadil readinessna reliability. (d. § 24, 27.) The

1 What follows in this section, although labéf@Background” and generally undisputed by the
parties, constitutes findings of fact in accordance with Fed. R. Civ. P. 52.

2 Grand Central Rocket operated the Sites ft@%4 to 1963, when LPC purchased the company.
(USX88.0044.)For simplicity’s sake, the Court will refer to GCR and Lockheed Propulsion Company as
“LPC.” During its existence, LPC was an operatinggion of Lockheed Aircraft Corporation, which, in
1977, became the Lockheed Corporation. The Lockkeedoration merged with the Martin Marietta
Corporation in 1995 to form the Lockheed Martin Corporation.



Eisenhower administration’s decision to inkahe development of several large missile
programs and to prioritize the research and ldgweent of solid propellants created the market
for a private solid praglant industry. Id. § 33.) As the only purchaser of advanced solid
propellant rockets at the time, the United &ateld monopsonistic control over the solid
propellant industry. (Trial Tr. 666 (Roman); Roman Decl. | 5, 34.)

LPC was one of the largest participants iatthdustry, and as awotractor, it developed
or manufactured rockets for eight major Coldn\geograms: the Vanguard artificial satellite,
the Explorer artificial satellitehe Nike-Zeus anti-ballistic missile system, Project Mercury, the
Apollo Program, the Large Solid Propellant Motor Program, the TAGBOARD reconnaissance
drone, and the Short Range Attack MissilBRAM”) program. (Roman Decl. 1 7, 35.)
President Eisenhower designatedr of these programs — Vanguard, Nike-Zeus, Mercury, and
Apollo — as of the “high& national priority.” d. 1 7, 23.)

As described by three aeroniastscholars, “[t]he brieffe of the Lockheed Propulsion
Company was marked by rather modest, buttiethistorical and technical achievements in
solid rocket development.” (PX0088 at 14.) @.Pontributed to four major Cold War space
programs both as a developer and manufactursolaf propellant rocket motors. In the 1950s,
LPC developed and manufactured the thirdetagtor for the Vanguard satellite program and
loaded solid propellants into motors for theplorer satellite programFollowing the first of
many successful launches into orbit in 1958hbéanguard and Explorer were foundational
space race programs. (Roman D818, 36-37.) LPC later developed and manufactured
launch escape motors for Prdjétercury, the United States’ firsmanned space program. The
escape motors — critical for the safety of éiséronaut in the event of an emergency during a

launch — had a 100% reliability rate over numerous tests and missidn$y 10, 40-41.)



Finally, LPC developed and maaatured the launch escape anith control motors for the
Apollo manned lunar exploration program. Thetons were part of the space capsule for eight
Apollo lunar missions, includingpollo 8, the first manned orbit of the moon in December 1968,
and Apollo 11, the first mannédnar landing in July 1969.1d. 11 11, 42-43.)

From 1958 to 1974, LPC also researched, ldpesl, and tested large solid propellant
motors for NASA and the Department of Defe({$80OD”). Large solid propellant motors were
necessary to generate enoughdhta lift large vehicles intspace. Under the Large Solid
Propellant Motor Program, LPC designed, fabadatand tested the first 120-inch and 156-inch
solid propellant motors and contributed to nuowsrtechnological advaes later incorporated
by competitors in the Space Shuttle and ballistigsite programs. For instance, the “Lockseal”
device developed by LPC as a solution to sol@pptant rocket thrust vector control became a
mainstay in the solid propellant rocket industrid. [ 12-13, 44-45.)

LPC also contributed as avadoper and manufacturer tioe conventional Cold War
arms race. LPC developed the second-stagerrfaitthe Nike-Zeus missile, a surface-to-air
missile designed to destroy incoming nuchkvarheads. The Nike-Zeus missiles were
successfully tested in 1958 and 195RlI. {{ 38-39.) LPC also developed and produced forty-
five motors for the then-highly classifiedAGBOARD reconnaissance dropeogram in the late
1960s. LPC designed motors capable of allowlegunmanned drone to reach an altitude and
speed that would ignite the drone’s ramj@nce the ramjet ignited, the drone could reach
speeds in excess of Mach 3 and photographemsaxty miles wide and 3000 miles long in a
single flight. The government ultimatelysdontinued TAGBOARD in 1971 for technical and

political reasons. Id. 11 49-50see alsd®?X0088 at 13.)



LPC’s largest contracts, however, wévethe SRAM program. The SRAM was a
nuclear-armed air-tground missile designed for use on theadront lines in the case of an
American invasion into Soviggrritory. (Roman Decl.  51.)PC developed and manufactured
a revolutionary two-pulse solid gpellant rocket motor, which abled an individual SRAM to
shut down and then restart mid-flight. Tmeovation created the possibility for three distinct
flight profiles and an “omni-directional” striking capability for each missild. {{ 51, 54, 70-
71;see alsdlrial Tr. at 68 (Roman).)

The Air Force developed the technical regments for the SRAM program in the spring
of 1964. (Roman Decl. 1 53) The Air ForcecRet Propulsion Lab (“AFRPL”) initiated SRAM
research and development contracts with LPQedkas several of its competitors, that same
year. (Trial Tr. at 1340-41 (Dul)) LPC was the only contracttw successfully demonstrate the
feasibility of a two-pulse motor during its resgaand development contracts. (Roman Decl.
54.) In 1966, Boeing won the development cacttfor the SRAM program (Trial Tr. at 1339,
1341 (Dull)) and awarded the subcontract fer development of the propulsion systeire=
the solid propellant rocket moterto LPC. (Roman Decl.  55.)

Numerous technical difficulteeand rocket failures plagdi¢he SRAM program. (Trial
Tr. at 1341 (Dull); Roman Decl. 11 56-60.) Theteenber 1969 initial qualification tests for the
SRAM motor were unsuccessfulRoman Decl. § 61.) Shortlygheafter, Boeing and LPC filed
a $54.2 million claim against the Air Forcgsarting that the SRAM propulsion system
requirements were “unattainablefid “grossly impracticable.” EhAir Force settled the claim
for $20 million before it could be adjudicatedd.(] 63.)

Setbacks notwithstanding, the Air Force dedrthe SRAM motor fit for production in

1971. The Air Force awarded Boeing the fpsiduction contract, anBloeing awarded LPC a



one-year production subconttavorth $27.6 million. I¢l. § 64.) The Air Force awarded Boeing
four more production contracts, and Boeing and LPC entered into four additional production
subcontracts between 1972 and 1975. During that period, LPC produced 1500 SRAM solid
propellant rocket motors and completed 107 consezsticcessful test fise (Trial Tr. at 1395-
96 (Dull); Roman Decl.  68.) Each SRAM was 1i€hes long, nearly 18 inches in diameter
(seeTrial Tr. at 1337 (Dull)), and carried a thesmuclear weapon with a yield of approximately
170 kilotons, roughly ten times the yield oétAtomic bomb the United States dropped over
Hiroshima during World War Il. (Roman Decl69.) Thus, a B-52 bomber with the capacity to
carry 20 SRAMs had a destructive powguiwalent to 200 Hiroshima bombsld.

In light of decreased government focus olidspropellant rocketry for defense and space
exploration purposes, LPC ceased its operatiotiseisummer of 1975 at the end of its fifth
SRAM subcontract. Id. § 68.) Nonetheless, SRAMs — all of which contained solid propellant
motors produced by LPC — remained a mainstdiie United States’ arsenal through the 1980s
and were considered critical to the deterreraafof the United States’ strategic bomber force.
(Id. 9 70-72.) Even twenty years after thet fasccessful SRAM test firing, the Soviet Union
had not developed an air defense system capébleutralizing the omni-directional capabilities
of SRAMs provided by LPC'’s tarpulse rocket systemld( T 71.)

B. Solid propellant rocket operations at the Sites

While the parties dispute what happened dato-day basis with respect to operations
at the Sites, particularly relating to thepmbsal of the hazardous substances, many of the
background facts are undisputed.

LPC began its rocket motor production opienas at the nearly 500-acre Redlands

facility in 1954 when it leased the facility from the City of Redlands. (USXé&&;also



USX11.0020-21.) Between 1958 and 1962, LPC aeduhe parcels comprising the much-
larger 9,100-acre Potrero Canyon and 2,5004aaBorde Canyon facilities located near
Beaumont, California. (USX12.0042.) ockheed researched am@nufactured solid propellant
rockets at the Redlands fhiyi from 1954 to 1975. (USX11.0018-20.) LPC used the Potrero
Canyon facility for manufacturing solid propellantkets, testing rocket motors, and washing
out defective rocket motors for re-use fra®68 to 1974. (Sterrett Decl. § 213; USX12.0046.)
LPC used the LaBorde Canyon facility for asdéing small rocket motors, testing rocket
motors, and washing out defective motlisreuse from 1958 to 1974. (Sterrett Déc214;
USX13.0011-12.)

The design, testing, and production procefsesPC’s contracts followed a general
protocol. The government provided requirerseegarding the performance, dimensions, and
interface points of the solid propellant rocket motor. (Trial Tr. at 78 (Oppliger).) From those
specifications, LPC’s engineering analysts malaifga the composition @he propellant and the
physical design of the propellant grain witlie rocket casing to aiglve desired rocket
performance. I{l. at 78-79.) LPC engineers thersamed the rocket casing and casing
insulation based on the characteristi€the propellant grain designld(at 80.) From there,
LPC began the iterative procesgsedting subscale ifd eventually to-scajeockets against the
government-provided specificationsSefe idat 80-83.)

Although LPC'’s applications of solid propeltaiocket technology we state-of-the-art,

solid propellant rocket motors themselves“amnple units” with “no moving parts.” (PX91 at

® Today, the San Bernardino Valley Water Comation District owns the majority of the
Redlands facility and uses portions of it for wateesging to recharge groundwater. Operators of an
industrial park own the remaining sixty-six acrestaf Redlands facility. (USX11.0021.) California
owns and manages as a wildlife area all but nearly 600 acres of the Potrero Canyon facility. Lockheed
owns the remaining acreage under a conservation easelfySX12.0047.) The County of Riverside
has owned the LaBorde Canyon facility since 2006. (USX13.0011.)



934.) A solid propellant rocket “motor cortsi®f an encased energy supply, which is a
combustible mixture of all of the elements reqdifor the generation of propulsive energy” — it
is self-contained and ready todfiwhen it leaves the factoryld|()

A solid propellant is composed of threesltacomponents — an oxidizer and two fuels, a
“rubber-like binder” and powdered aluminumd.(at 935.) Because solid propellant
combustion occurs in the closed environment fcket’s core, a solid propellant requires much
more oxidizer than fuel.lq. at 955.) The oxidizer used by CRonsisted of precise proportions
of ground and unground ammonium perchlorate (“ARP.C used several grinders at the Sites
to grind raw AP down from 200 microns in diagrefunground) to precise sizes of less than
eight microns in diameter.ld)) LPC combined the ground and unground oxidizer with a fuel
slurry in a large mixing machine psoduce a homogenous fluid propelland. at 958.)

LPC then “cast” the fluid propellant intogliocket motor case under vacuum conditions,
and “cured” the rocket by heating the cast for lyemmveek to “stiffen(] it into a rubbery, shape-
retaining mass.” I¢l. at 935, 961.) LPC produced thesédspropellant motors in short,
cylindrical segments that could be joined to complete the rocket madorat 040.) Once the
nozzle and igniter were added, the rockets weaey for either testing or shipmentd. (@t 938.)

Aside from providing the initial specificatiorier a particular solighropellant rocket
motor, the government played several additiookgs in the design, tesy, and production of a
rocket? First, as a government contractor or ufiractor, LPC had to comply with any military
and federal specifications incorporated paaticular contract(PX1057 {1 13-14 (Speer
Decl.).) Deviation from government specificaitsorequired government review and approval.

(Id. 1 14.) Second, LPC's contracts often mpavated by reference specific safety and

4 Because of the lack of contracts and documents from the LPC'’s earlier years, this section
focuses primarily on LPC's later — and biggest — subcontracts under the SRAM program.



production manuals.SgeTrial Tr. at 941 (Nagle)see also, e.gPX0001-0003, 0005, 0007,
0009.) The manuals provided guidance for pesttices regarding gy and production
processes. Although LPC was megjuired to comply with all aspects of the referenced and
applicable manuals, LPC was required to compljhwot to seek a waiver or deviation from, any
directives in the manuals that ugbe words “shall” or “must.” feeTrial Tr. at 439 (Delaney);
id. at 941 (Nagle); PX0007 § 102). Waivers ovidgons, however, were commonly sought and
granted. (Trial Tr. at 941 (Naglesee, e.g.PX400.)

Specifications aside, the government had lichitgput into LPC’s tehnical development
of solid propellant roakt motors under government contradis.the mid-1960s, the government
adopted the so-called TotalsSgm Performance Responsibility (“TSPR”) for the SRAM
contracts, meaning that the prime contractBoeing — and its subcontractor —LPC — had “total
system responsibility to build thfe SRAM] \widut any more direction from the Air Force.”

(Trial Tr. at 1338 (Dull)seeUSX222.0003.) “The Air Force provide[d] a statement of work,
what [it] want[ed] to be built, and a systemec that goes into technical details” regarding
performance, but it did not “dictate the dgsiof the rocket. (Trial Tr. at 1338 (Dul)

Given the technical complexity of the B8R program, LPC held daily early morning
meetings to discuss pertinent program detafee{rial Tr. at 86 (Oppliger).) Government
representatives from the Air Force Systems Program Office (“SR@d)the AFRPL attended
these meetings, as well as other technidakrimange meetings scheduled by Boeing, only on
invitation by Boeing. I@. at 1341, 1345-47 (Dull).) AlthoughdHrequency of these meetings
increased over time due to the repeated rocket motor failures that plagued SRAM, government

representatives at the meetingsre instructed not to providkrection, but to only “observe,

° The SPO, located at Wright-Patterson AirdeoBase near Dayton, Ohio, was the Air Force
division responsible for procuring weapons systems, including SRAM. (Trial Tr. at 1335-36 (Dull).)
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take notes, and report back to . . . supervisoisl’a 1347-48.) Even at SRAM’s preliminary
design review, which included high-ranking oféils from LPC, Boeing, and the Air Force, the
Air Force representatives attended only “as obssreewitness the progress at [LPC] at that
time.” (Id. at 1349.) Waste disposal practices weredmitussed at these technical meetings.
(Id. at 1352.)

At the beginning of its SRAM development subcontract, LPC formed the SRAM
Propulsion Program Review @umnittee to provide LPC monthly guidance on meeting the
SRAM program’s technical and schedule objeagi (PX0571 at 443.) The Committee was
initially comprised of Lockheed Aircraft Corpatton employees who did not generally work for
LPC at the Sites.Id.) In early 1968, pending the commemant of SRAM rocket motor test
firing, LPC , with the permission of Boeing, exjpled the Committee to include several outside
experts, including Boeing enginsescholars, and Donald Ross, “Mr. Solid Rocket,” from the
AFRPL. (d. at 444, 446seeTrial Tr. at 1369-70 (Dull).)Although Mr. Ross was generally an
“observer” under the TSPR (Trial Tr. at 1370 (Dull)), he provided some technical input to LPC
through the Committee.SEePX0571 at 0439.) LPC promptly implemented many of the
improvements recommended by the expanded CommitBseRoman Decl. T 60.)

In 1970, at the request of the SPO, the AER®iewed the design of the SRAM rocket
motor, the test firing results, and LPC'’s agland manufacturing pcesses and internal
procedures, to ensure that LR&as] ready for production” and to “document the things that
needed to be completed” before SRAM roaketor production could lggn. (Trial Tr. at 101,
104-05 (Oppliger)see alsarrial Tr. at 1356 (Dull); PX0577 at 110PFursuant to this review,
the AFRPL provided eight recommendations to Boeing regarding LPC’s readiness for SRAM

rocket motor production.SgeePX0577 at 115-18.) Theseccanmendations ranged from the

11



procedural — recommending that Boeing conduétst Article Contraatal Inspection following
the eight test motor firingste the prudent — suggesting thd&C’s engineering work force
could be reduced by fifty percent oncerelepment ended and production begdd. 4t 116,
118.) Although the government recommendatiodsndit bind either Boeing or LPC (Trial Tr.
at 1376-77 (Dull)), LPC ultimately adopted many of themd. &t 106 (Oppliger).)

The government’s quality assurance presendke Sites was much larger than its
technical development presence described abAltaough LPC had its own safety and quality
control inspectorsd. at 128), both Boeing (as prime cattor for SRAM) and the Defense
Contract Administration ServigeDCAS”) had offices at the Redlands facility and had the
“right[]” to “roam the production floor and seawhing they wanted to see and watch anything
they wanted to watch.”lq. at 90-92, 94, 110-11.) DCAS offads, Boeing officials, and LPC
engineers reviewed the process specificataams manufacturing press standards before
production could begin and inspettie processes once underwalgl. &t 90.§ DCAS officials
determined which steps in the production predbsy wanted to inspect and, in theory, a
production process could not proceed beyond acdeati inspection point until a DCAS official
had inspected and “stamped off” the proce$s. at 90-92.)

During the SRAM development and production contracts, DCAS had between four and
five full-time representativeasnd Boeing had around twenty ftilne employees stationed at the

Redlands facility. (Trial Tr. at 111 (Oppliger), at 1346, 1357 (Dull).) By comparison, LPC

® “Process specifications” identified the applicatprernment specifications for a contract and
provided a high-level description of the production proceSeeRfX1057 1 16-17 (Speer Deckge,
e.g, PX328.) Manufacturing process standards, omther hand, were “howo” documents that
provided step-by-step instructions for the completion of certain processes in compliance with the process
specifications. (PX1057 { 28ee, e.9.PX913.) That is, “[m]anufacturing process standards were used to
tell the operators how to do or how to use a ceggine of equipment or how to do a certain thing.”
(Trial Tr. at 117 (Oppliger).)
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had around four hundred employees at the Redf@uwdgy. (Trial Tr. at 139 (Oppliger);
PX1202 at 133.)

The frequency and quality of inspections & 8ites varied over time. “The amount and
kind of inspection to be performed by the Giawaent [wa]s at the discretion of DCAS.”
(USX270.) Inits 1970 review of the SRAM RatkMotor, the AFRPL criticized all three
parties — LPC, Boeing, and DCAS - for practicirigiasez-fairé“call us and we’ll come and
inspect” approach to specting production processe (PX577 at 117, 151-5@f. PX576 at 48-
49, 81.) The AFRPL therefore concluded that thatSRAM program had “not been receiving
the on-station witnessing of work that the paogrhas and continues to deserve” (PX577 at 151-
52) and suggested that SPO recommend to BaiddCAS to “re-evaluate their inspection
philosophy and inspection operatsowith a view to substantially increasing their on-station
witness of work operatiortsesides work results.”ld. at 117;see alsdlrial Tr. at 1375-76
(Dull).) After this review, bdt inspection points and the freaquoy of inspections increased at
the Sites as the first SRAM production contrgat underway. (Trialr. at 138 (Oppliger).)
Nonetheless, DCAS continuéa “lean[] on Boeing for engeering judgment and decisions
essential to the quality sisrance function.” (USX221.0004.)

In addition to their daily quality assur@minspections, DCAS peesentatives also
occasionally undertook safety inspections at the Si®se, (e.g.PX476-77, 482-84")

However, these inspections were limited to saffisiys involving fires anexplosions inherent in
the production, testing, and disposébropellants and did notldress safety risks regarding

environmental pollution. See, e.g.Trial Tr. at 87 (Oppliger).)

" Prior to the creation of DCAS in 1964, the Los Angeles Ordnance District undertook safety
inspections. (Trial Tr. at 960-61, 1013-14 (Nagle).)
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C. General waste disposal practices at the Sites

Solid propellant rocket motor researchside, testing, and produoti processes produce
myriad and voluminous waste streams includingte/@ropellant (used, unused, and defective),
waste solvents containing prdla@ts, and scrap motorsS¢€eP X457 at 801.) As a result,
disposal of waste was “regardasl an integral part of solid propellant rocket operations.”
(PX0009 § 7-1.1.)

During its operations of the Sites, LR€ed several organic solvents — including
trichloroethylene (“TCE”) and 1,1,ttichloroethane (“TCA”) — to clean the equipment used to
produce the solid propellambicket motors. At the Redlantiility, AP and propellant-laden
wastewaters, AP and propellant-laden solverid, solvents in general, were first piped,
pumped, or transported via drums to “evaporatits’p (Trial Tr. at669 (Feenstra); Feenstra
Decl. 11 50-51.) These shalloggncrete-lined basins allowecetbrganic solvents and water to
evaporate, leaving behind a residsialdge containing large amounts of ASeé€Trial Tr. at
700 (Feenstra).)

LPC ultimately disposed of most of its propellant wastes — including sludge taken from
evaporation pits — by burning them in eartheuarn pits” at the Redlands and Potrero Canyon
facilities. (Feenstra Decl. {1 5156.) In some instances, propellant wastes were disposed of
off-site at Camp Irwin — a military facilitin the Mojave Desert (now Fort Irwin)Séed. 1 42;
PX431; PX440.)

An exception to disposal-by-burning existéowever, for defective rocket motor
casings. Rather than burning the entire rocket motor — and ruining the expensive metal casing —
LPC often attempted to reuse the motor casingelyoving the propellant with water. In the

1950s, LPC did this by “soaking out” the scrappatket motors in evaporation pits at the
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Redlands facility. (Feenstra Decl. {1 47, & alsd®X429.) Later, LPC began “hogging out”
defective rocket motors at ti®trero Canyon facility using highgssure water jets to remove
the propellant from the motor casingsegTrial Tr. at 393 (Delaney); USX49.0068.)
. CLEANUP OF THE SITES

As of the beginning of the trial, Lockhebdd incurred environmental response costs for
the Sites totaling nearly $287 million. Lockhessdimates it will incur another $124 million in
future response costs for the SiteSedMeyer Decl. § 50 fig. 29.)Because each facility has a
distinct operational and cleanup history, @®urt considers them separately below.

A. Redlandsfacility

TCE® and perchlorafeare the principal contaminantsudng the cleanup s relating to
the Redlands facility. Due to a combimeattiof hydrogeologic factors around Redlands, the
majority of the TCE and AP disposed of during LPC’s operations is no longer located at the
facility. (Sterrett Decl. 1 44.Rather, the substances percolatedugh the soil and into the
groundwater and have travelled downgratlte form the “Redlands plumes®approximately

four miles away. %ee generally id[f 29-45see alsdlrial Tr. at 286-87 (Blackman).) Because

8 TCE is now recognized as a probable carcindgehumans (PX1621 at 263) and the ingestion
of TCE-contaminated water has been associatddamwide variety of other health problems.
(USX826.0023, 0067-0111.)

° During the trial, at the Court’s directiongtiparties and witnesses did not distinguish between
“AP” and “perchlorate.” However, the Court musstinguish between the two in this Memorandum
Opinion: while AP is the oxidizer LPC used and disgmbof at the Sites, perchlorate is the component of
AP that contaminates the soil and groundwater at the Sites.

AP is an inorganic salt that “dissociates’water into its constituent cation and anion:
ammonium (NH") and perchlorate (CIQ, respectfully. $eePX1224 at 1; PX1685 { 3.) Perchlorate is
highly soluble and mobile in water and chemicalpgb#t. As a result, perchlorate forms persistent
contaminant plumes when it is released into surfagroundwaters. (PX1224 at 1.) Perchlorate is
harmful to human health because, even in the low pg/L range, itteaieia with iodide uptake by the
thyroid gland, thereby resulting in decreaseddid/hormone production. (PX1224 at 4, 35-36.)

19 Although substantially overlapping, the pearate and TCE plumes are distinct. (Sterrett
Decl. 1 46.)
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the plumes are “detached” from the Redlandsitgc#gnvironmental investigation of the facility
cannot demonstrate a “direct connectiontileen specific location@nd thus production
activities) at thedcility and the plumes. (Sterrett Decb2]) That is, simply by looking at the
plumes and the facility, one cannot reliably discghere in the facility the TCE or perchlorate
originated.

1. Trichloroethylene

The California Department of Health Sex@s first discovered the Redlands TCE plume
in 1980. (PX1677 1 1.) Throughout the 1980s, séwewaicipal wells were shut down after
testing revealed TCE concentrations aboveQakfornia drinking water maximum contaminant
level of 5 ug/L. [d. T 3.}* Lockheed began investigatingethlume in the early-to-mid 1980s,
concluding in 1985 that a locakrport, and not LPC'’s activitiest the Redlands site, was the
“most likely source” for the TCE.Id. T 12.) Notwithstanding that conclusion, the Santa Ana
Regional Water Quality Control Board instructectkbeed to conduct further investigations into
its operations at the Redlands sitll.)( Lockheed and the Board continued investigating the
Redlands facility as a potential soufoethe TCE plume into the early 19904d. (T 13-32.)

By October 1992, Lockheed argued that condd investigations into the Redlands
facility would be fruitless because whatever TCE might have been disposed of at the facility had
either volatized or dispersed through the pommisand formed the detached Redlands TCE
plume. (d. Y 33.) In November, the Board infaeohLockheed that it had concluded the
Redlands facility was the source of the Redlahd& plume and that it @uld order Lockheed to

investigate and cleanup the pluméd. § 34.) Lockheed replieddhit would consider proposing

1 As of 2008, the maximum TCE concentrations in the plume are in the mid-20 pg/L range.
(USX11.0032.)
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to the Board a remediation plan that won&bate the need for any order and thereafter
undertook a detailed study oftfRedlands TCE plumeld( 11 34-35.)

On May 6, 1993, Lockheed denied responsibititythe plume, informing the Board that
“Iit was [its] position that there was not substantial evidence to indicate that Lockheed was the
source of the TCE contamination in the [Redlapidsne], and that Lockheed, therefore, was not
in a position where they could justifiably utié stockholders’ funds in conducting any additional
work.” (Id. 7 36.}* The Board responded on January 28, 1994, by issuing its first Cleanup and
Abatement Order for the RedlanG€E plume. The Order requiredier alia, that Lockheed
submit a workplan for using groundwater monitg wells to define the plume and based on
data gathered from those wells, submit and impl&rplans to first contain and then remediate
the plume. Id. at 10-11see alsdrrial Tr. at 286-87 (Blackman).) On that same day, the Board
also issued an “investigative order” requiringckheed to conduct groundwater and subsurface
soil investigations at the Rexlds facility. (PX1678 at 18ee alsdlrial Tr. at 285 (Blackman).)
On April 22, 1994, after discussions with Locktiethe Board modified its initial Cleanup and
Abatement Order by removing the requirement timatkheed implement any remedial actions
for the plume while investigationgere still ongoing.(PX1679 at 10-11see alsdrrial Tr. at
295-96 (Blackman).) Lockheed continued tayleesponsibility for the Redlands TCE plume
(seeUSX653 (January 1994 letter from Lockheedtmard)), but otherwise complied with the
1994 Orders and worked with the Board to develop an acceptable remediation plan. (Trial Tr. at

296-99 (Blackman).)

12 Mr. Blackman explained that Lockheed inlifavas unconvinced that the Redlands TCE
plume originated from LPC’s operations at the Redafacility because testing of groundwater at the
facility had not revealed the presence of TCE. (Trialat 288 (Blackman).) That is, Lockheed was
unconvinced of its liability because the pleinvas “detached from” the facility Sée id)
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2. Perchlorate

In late April 1997, following a breakthrough testing methodologig®r perchlorategee
Trial Tr. at 301-03 (Blackman)), the CalifoanDepartment of Health Services discovered
perchlorate levels in several wells within RRedlands TCE plume that exceeded California’s
provisional drinking weer standard of 18 pg/L. (PX1685 1 34 .The Board connected
LPC’s use of AP at the Redlands facility — angbanticular the waste disposal practices — with
the Redlands perchlorate pluméd. [ 3, 5.) The Board accordingly issued a Cleanup and
Abatement Order requiring Lockheed to investegand then develop and implement a remedial
action plan for the Redlands perchlorate plumé. at 2.) Lockheed appealed the Order, but
complied during the appellate process. (TTialat 337 (Blackman).Because the Redlands
facility was “the only sourcef [AP] in the” watershed, Lakheed eventually accepted
responsibility for the Redlands perchlorate plunfeeg(idat 307.) Further, after the discovery
of the perchlorate plume, Lockheed “began t@ize that the TCE, which was fully enveloped in
the perchlorate plume, must have also cémm the” Redlandsacility as well. [d. at 308.)

Since that time Lockheed has complieithvall orders of the Board regarding
investigation, containment, and remediation of the Redlands plumes, including working with
water purveyorsd.g, surrounding municipalitiegp reduce TCE and pdmrorate concentrations
to acceptable levels and to drill newells for drinking water supplieslId{ at 314-17;

USX11.0023-26.) Among other remabisteps, Lockheed treatédm select wells TCE-laden

13 As of 2008, maximum perchlorate levishe plume ranged from 60 to 90 pg/L.
(USX11.0031.)
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groundwater with granular activated carbon ARdladen groundwater with an ion exchange
resin. SeeTrial Tr. at 319-2QBlackman); USX11.0041-429

Although Lockheed has removed large amewitTCE and perchlorate from the
Redlands plumes, concentrationseen at levels that will reqre continued treatment that may
“go on for many decades.” (Trial Tr. at 3214&Bkman).) As of 2011, Lockheed had incurred
over $231 million in response cedbr the Redlands plumés. (SeeMeyer Decl. § 50 fig. 29.)
Response costs for the Redlands plumes alée mathe lion’s share of the more than $25
million in response costs at the Sites from January 1, 2012 to February 10, 2014, and are
expected to comprise the majority of the pot¢d $125 million in future costs for the Sites.
(Trial Tr. at 1188 (Lockheed counsetf; Meyer Decl. § 50 fig. 29.)

B. Potrero Canyon facility

Although TCE, TCA-related compountfsand polychlorinatetiiphenyls have been
found in the soil and groundwater at the Pati@anyon facility, perchlorate is the principal
contaminant of concern at the facility. (Sterig¢tl. 11 22.) Unlike at the Redlands facility, the
contamination at the Potrero Canyon facility i$ detached, so the perchlorate contamination is

traceable to specific locationstae facility. (Feenstra Decf 155; Sterrett Decl. { 216.)

14 Granular-activated carbon is a less costietogy than ion exchange, which was developed
specifically for perchlorate contamination. (Trial at 322 (Blackman).) While response costs for the
Redlands plume in the 1990s were primarily from the cleanup of TCE, the recent, current, and future
costs are perchlorate-driverid.(at 1188 (Lockheed counsel).)

!> Facility-specific data are unavailable for response costs incurred after BkeMefyer Decl.
1 50 fig. 29;see alsdJSX378; USX401-402.)

18 These compounds include 1,4-dioxane and 1,EDC4-dioxane is a chemical used to
“inhibit” — or stabilize— TCA. (Feenstra Decl. § 155.) Similarly, TCA — once “uninhibited” by the
preferential removal of 1,4-dioxane in water — degrades in the presence of powdered aluminum (a fuel in
rocket propellant) to 1,1-DCE. (Trial Tr. at 678-(Feenstra).) Thus, the presence of 1,4-dioxane and
1,1-DCE can indicate the prior disposal of TCA.
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The primary sources of perchlorate soil contetion at the Potrero Canyon facility are
the Large Motor Washout Area an@tBurn Pit Area (@rrett 1 220-21Y with perchlorate
levels as high as 302,000 pug/kg and 171,000 pg/kg, respectively. (USX12.0229-30.) The
former Rocket Motor Production Area is a se@mydsource area, covering a much larger portion
of the facility but with lower perchlate soil concentrains (20,400 pg/kg).ld. at 0229, 0244-
45.) The Sanitary Landfill is also identified @secondary source area, with soil perchlorate
levels as high as 67,300 pg/kisterrett Decl. § 222; USX12.0233.)

The Burn Pit Area is the primary sourcepefchlorate groundwater contamination at the
facility. (Feenstra Decl. 155; Sterrett Decl. 1 226-27; U$X0237-38.) Secondary sources at
the facility include the Rockéflotor Production Area and, tdesser extent, the Large Motor
Washout Area. (Feenstra Decl. 1 165; USX12.0237-38.)

In 1986, Lockheed conducted a historical study of the Potrero Canyon facility (along with
the LaBorde Canyon facility) to better platelainvestigations into environmental
contamination. $eeUSX49.0011.) Following that study éia 1989 Consent Order from the
California Department of Health Servicésckheed has undertaken further remedial
investigations and some remedial actions afféicility, the most recémnd relevant beginning
in 2002. BeeUSX12.0064-90.)

As of 2011, Lockheed had incurred ne&@B1 million in response costs for the Potrero
Canyon facility. SeeMeyer Decl. T 50 fig. 29.) Furthermedial actions are presently under
evaluation. (Feenst Decl.  154see generalljySX699.144-300.) As of 2012, the preferred
remedial alternative for perchlorate-impacted saiilthe facility is excavation and off-site

removal. The preferred remedial alternafweperchlorate-contamated groundwater at the

" The TCE-contaminated soils identified at taeility — located in the Burn Pit Area — were
remediated in the 1990s. (Sterrett § 224; USX12.0233-35.)
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facility hydraulic containmerthrough the installation of pump-and-treat system involvirmx
situ treatment of the groundwateritivthe discharge of remediatedter back into the ground or
into local waterways. (USX699.0299-300.)

C. LaBorde Canyon facility

The soil and groundwater at the LaBordeng@m facility are also contaminated with
perchlorate and, to a lesser extar€E. (Sterrett Decl. {1 25, 2383s at the Potrero Canyon
facility, groundwater contamation at LaBorde Canyon is ndé¢tached and is therefore
traceable to specific lotians of historic operatns at the facility. I(l.  235.) The primary
sources of perchlorate at thecility are the Test Bay Canyoaad the Waste Discharge Area.
(Feenstra Decl. 1 167; SterrBiecl. 1 239.) Perchlorate hibeen detectdd soil at
concentrations exceeding 100,000 pug/kg argtaundwater at concentrations exceeding
100,000 pg/L. (USX13.0236-38, .0241.)

As was the case at Potrero Canyon,Kbeed undertook a historical study of the
LaBorde Canyon facility in 1986.S€eUSX49.0011.) The California Department of Health
Services issued a Consent Order requiring clpari contamination at the facility in 1989.
(USX13.0012.) Lockheed completed remedial stigations and removal actions from 1990 to
1993, after which the California Department @iXic Substances Control issued a “Report of
Completion of Removal Actiondtating that no further remexdiaction was necessaryld.
USX700.0037-38.) Groundwater peratdte contamination was firsttéeted at the facility in
the early 1990s. (Feenstra Degll74.) However, the Codirnia Department of Toxic
Substances Control did not reopen the facfbityfurther assessment until 2003. (USX13.0012.)
Since then, Lockheed has engaged in neanly¢ars of remediahvestigations. (USX13.0027-

31.)
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As of 2011, Lockheed had incurred over $10 million in response costs for the LaBorde
Canyon facility. SeeMeyer Decl. 1 50 fig. 29.) Furthermedial actions are currently under
evaluation. (USX700.0148-206.) A§2012, the preferred remedalternative fothe facility
is limited shallow soil removal, plum@ctainment, and institutional controldd.(at 0191,

0215.)

lll.  LOCKHEED'S INDIRECT RECOVE RY OF RESPONSE COSTS THROUGH
U.S.-GOVERNMENT CONTRACTS

Lockheed has recovered and continuesdover its response costs for the Sites (and
others sites like them) from its customers bycating its cleanup expensgsits contracts as
indirect costs. Because the U.S. governmeby ifar Lockheed’s largest customer, to date
Lockheed has indirectly recovef&&208 million — over 72% of its tal past response costs for
the Sites — through indirect costs charged 18.-government (primarily DOD) contracts.
Because the U.S.-government share of Lockheedigdmssis larger than it was in the past, the
percentage of total response costs for thesShat Lockheed has recovered through U.S.-
government contracts is expedtto rise in the future.

This cost-recovery system has its founaiain the byzantine federal contracting
regulations and was formalized, as to emwinental response costs in particular, by the

Discontinued Operations Settlement Agreement (“DOSA”) signed by Lockheed and the U.S.

'81n its public filings, Lockheed refers to fisrmalized recoupment @hnvironmental response
costs through its contracts with the U.S. government as a “recov&geU5X397.0069 (Lockheed
2012 Annual Report).)

¥ The vast majority of Lockheed’s U.Soxernment contracts are with the DOBeé
PX397.0017.) However, Lockheed also has corgraith NASA, the Federal Aviation Administration,
the Social Security Administration, the Departef Treasury, the Department of Justice, the
Department of Health and Human Services, thefenmental Protection Agency, and the U.S. Postal
Service. (Trial Tr. at 1654 (Gatchel); USX397.0016.)
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Defense Contract Management Agency (“DCMR'h 2000. As a result of these regulations
and the DOSA, the Court must decide, in deteimg the equitable allmation of response costs
between the parties under CERClw)at weight, if any, should bgiven to the fact that a
government contractor (1) has already forgnathough indirectly, “recovered” from the U.S.
government a significant portion of its respemrests through theipmg of its goods and
services and (2) now seeks to directly recdk@m the U.S. government those same response
costs under CERCLA. As thparties agree, this is @sue of first impressioft. But before the
Court can address that questiimust explain the relevantgelations and the DOSA, both of
which complicate the resolution of this case.

A. The Federal Acquisition Regulations

Lockheed’s cost-recovery system hasatablished basis in the complex Federal
Acquisition Regulations (“FAR”) that govern government contractingursuant to the FAR, the
government pays contractors botkiti'direct” and “indirect” costsplus a profit. (Wright Decl.
1 84.) Direct costs are those cotlated to a specific contrastich as materials and lab&@ee
48 C.F.R. 8 31.202. Indirect costs are thosesaust associated with a specific contract —

essentially overheadSee id§ 31.203. Profit factors are detened on a contract-by-contract

The DCMA is the component of the DOD that engages directly with defense contractors on
issues of contract compliance.

2L Although an issue of first impression, it is far freni generis Counsel for the parties
identified at least two other cases involving Lockhaed the government whettee same issue will need
to be addressed. (Trial Tr. at 999-10089e Lockheed Martin Corp. v. United Sta@gscv-1032-RSL
(W.D. Wash. filed July 21, 2006) (“Seattle Shipyard&§ckheed Martin v. United Stafed6-cv-1438-
RJL (D.D.C. filed Aug. 15, 2006) (“Great Neck”). The issue was also raidedyitheon Aircraft Co. v.
United States2007 WL 4300221 (D. Kan. Dec. 8,&0, but that case settled before triBecause
environmental contamination at defense contractiedgifies is pervasive, the issue likely looms large in
any case where a major government contractor cathgugovernment for recovery of environmental
response costs under CERCL(Ef. Trial Tr. at 1996 (government closing).)
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basis. $eeTrial Tr. at 600-01 (Wright)id. at 1660-61 (Gatchel).) Aass all contracts in 2013,
Lockheed'’s operating margind., pre-tax profit) was over 9.993.

The government will only reimburse a contoadbr “allowable” indirect costs. An
indirect cost is “allowald” if it is “reasonable,i.e., “it does not exceed that which would be
incurred by a prudent person in the conduatarhpetitive business,” 48 C.F.R. § 31.201-3(a), is
“allocable,” complies applicable accountingraiards, and is not otherwise disallowed by
regulation or contractSeed. 88 31.201-2, -4. Although not spiecally allowable under the
FAR, see generally id§ 31.205, environmental costs “aremai costs of doing business and are
generally allowable costs if reasonable and allocable.” (PX1862 8§ 7-2120.1 (Defense Contract
Audit Agency Contract Audit Manualf§ Environmental cleanup cesat facilities no longer in

operation are generally allocalas indirect costs.Id. { 7-7120.7.) Attorneys’ fees and legal

22 5eePress Release, Lockheed Martin Corp., Lockhdadin Reports Fourth Quarter and Full
Year 2013 Results (Jan. 23, 201aVailable athttp://www.lockheedmartin.com/us/news/press-
releases/2014/ january/0123hg-earnings.html.

% There was a movement in the late 1980s thengmvironmental cleanup costs, except for those
at government-owned, contractor-operated facilities, unallowable; however, the proposal was ultimately
withdrawn in the face of industry resistan@&eeCpt. Gerald P. Kohns et. ah,Primer on Contractor
Environmental Remediation and Compliance Gosksvy LAw., Nov. 1993, at 22, 28. In 1991, a
revised draft environmental cost principle — proposed FAR § 31.205-9 — was approved by Defense
Acquisition Regulation Council and by the Civilian égy Acquisition Council. Cpt. Joshua H. Van
Eaton,A Not-So Equitable Allocation: The Nefed an Environmental Cost Principlé4 Mo. ENVTL. L.

& PoL’'Y REV. 441, 459 (2007). The proposed principlewd have disallowed environmental cleanup
costs except where the contractor could show thedstperforming a government contract at the time of
the disposal that required cleanup and that performafitte government contract caused the disposal.
Id. at 460. Even in those instances, however, the contractor would also have to demonstrate
reasonableness of costs, due dilggercompliance with environmental standards of care and laws at the
time of disposal, and the exhaustion of legal remedies to defray cleanupldoat473-74. The
regulation was never finalized, presumably becausesafnbratorium on new regulations in effect at the
time. Id. at 460. Even so, the U.S. Governm&atountability Office continued to press for the
development of an environmental cost principladdress what it considered to be inconsistent — and
ultimately detrimental to the government — treaita environmental costs by contractotd. at 461-

63. In 1997, after years of industry resistance,RD ultimately abandoned its efforts to develop an
environmental cost principldd. at 463-64.
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costs incurred while pursuing a CERCLA actionyraéso be treated asdirect costs.See48
C.F.R § 31.205-47.

For a fixed-price contract, caattors attempt to predict tiecurrence of indirect costs
that will be allocated to that coatt over its term. Because thécprof the contract is fixed, the
contractor benefits from a relatively higher reton its contract if it overestimates the total
indirect costs; on the other handth& contractor underestimates tiotal indirect costs, it will
receive a relatively lower profit onahcontract. In contrast, sost-reimbursement contracts the
contractor is paid for all allovide direct and indirect costs atlated to the contract. Thus, over-
or under-estimating indirect coststh regard to a cost-reimbursent contract does not pose the
same potential for increased or reduced retur@$.T¢ial Tr. at 1660, 1679 (Gatchel).)

Even after the contractor has allocated iclicosts to specificontracts and has been
paid for those costs pursuantthmse contracts, the contractnust credit back to the
government “either as a costtestion or by cash refund” anypplicable portion of any income,
rebate, allowance, or other citeklating to” those indirect castreceived by or accruing to the
contractor.” 48 U.S.C. § 31.201-5. For environtakoleanup costs in particular, this provision
requires a contractor to cretdiack to its indirect environméad cost pool any recoveries for
cleanup costs from insurance policieotrer PRPs. (Wright Decl. { 50.)

B. The Discontinued OperationsSettlement Agreement (“DOSA”)

Lockheed and the DCMA recognized #i®wability and appropriate accounting
treatment of environmental remediation experasemdirect costs when they signed the DOSA
on September 6, 200@USX1033 at 10.) The DOSA formaldllowed as indirect costsiter

alia, environmental response costs incurred for ‘@itinued operations,” seor facilities that
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Lockheed closed, abandoned, or sold prior to Jgn&2000, including all tiee Sites at issue in
this case. I¢. 1 1.7-.8.)

Under the DOSA, Lockheed collects its aovimental response costs for discontinued
sites in an accounting poolthe corporate level — the SettlBiscontinued Operations Pool
(“DiscOps Pool”)?* (Id.  2.4.) Environmental response costs in the DiscOps Pool are not
charged to contracts immediately upon incucegrnnstead, the costs for a given year are
amortized over a five-year period. (USX407 at 5; Mateer Decl. § 8.) Both parties benefit from
amortization because it smoothes costs over tineeglly increasing predididity in multi-year
contract prices and promoting uniformity anangarability in the measurements of contract
costs. (Mateer Decl. 1 See generally?X1859 at 3-4.)

Lockheed “flows down” the allocable costs togiven year from the DiscOps Pool to its
business units using a three-factiormula typically used igovernment contracting. (USX1033
1 2.8; Wright Decl. § 45.) It ihe business units that then deyeindirect rates, based partially
on the DiscOps Pool, to use when bidding on aliddpgovernment contracts. (Wright Decl.
45; Mateer Decl. 1 10-12.) &lpercentage of Lockheediddirect costs passed on to U.S.-
government contracts roughly celates with the U.S. government’s share of Lockheed’s
business for a given year. (Wright Decl. | 74.)

Thus, under DOSA, if Lockheed spent $1illion on environmental response costs at
discontinued operations in the year 2005, it wouldwize those costs over the next five years,
and $2 million per year would flow down to lissiness units from 2006 to 2010. Assuming that

U.S.-government contracts make up 80% ofkbmed’s business, Lockheed would recover $1.6

4 The DOSA also settled disputes between thegsaais to the allowability of past response costs
allocated as indirect costs through the DiscOps Pool from 1991 onv@edJ$X1033 11 2.9-.11.)
Importantly, the DOSA merely formalized past preetand did not materially affect how Lockheed had
treated or would continue to treat theaeery of response costs for the Sites.
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million per year — or $8 million total — of the pEnse costs through its government contracts. In
addition, Lockheed would recover the remairtd@0,000 per year — or $2 million total — in an
identical manner from non-U.S. government contracts.

The DOSA also provides that Lockheed ‘i6nat realize a double cevery with regard
to any Settled Discontinued Operations Costsd @ the extent that does, it “will reimburse
the United States for any such double recoveryunder government contracts.” (USX1033
4.7.) Pursuant to this provision, and as requueder 48 C.F.R. § 31.201-5, Lockheed credits to
the DiscOps Pool any direct payment it recefoe®nvironmental remediation costs at its
discontinued operations, whether in the fornnsturance proceeds, settlements, or other
recoveries. (Wright Decl. 1 50; Meger Decl.  14.) Credits are#éted the same as costs and are
amortized over the five years following receiptloé payment. (Wright Decl. § 51.) Therefore,
credits represent a bottom line reduction to the DiscOps Pool, lowering the total indirect costs
passed on to Lockheed’s clients. Thus, agasuming that U.S.-govenent contracts make up
80% of Lockheed’s business, the U.S. govemtrmeould receive 80% of the benefit of any
credits allocated to the DiscOps Poothe form of reduced contract cost§e€Wright § 73-74;
USX1009 at 154-55 (Reese Dep.).)

C. Lockheed’s treatment of respons costs for the Ses under the DOSA

To date, the DOSA and DiscOps Pool hawectioned as intended. As to the three
discontinued Sites in this case, Lockheedihasrred environmental response costs related to
those Sites, allocated them to the DiscOps Rwobrtized them over five years, and passed them
down to its business units for bidding and bglipurposes. Because once individual costs enter

the DiscOps Pool, they are not “tracked” or “followed” (as individual costs) down through the

% Beyond the U.S. government, Lockheed presigoods and services to other governmental and
some commercial entities, including foreign governtagstate governments, municipalities, institutions
of higher education, and the United Parcel Service. (Trial Tr. at 1653-56 (Gatchel).)
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business unit or specific contracit is impossible to identify drace response costs for the Sites
to any particular government contracBe@Mateer Decl. § 13.) Nonetless, it is clear that
Lockheed has indirectly recovereand continues to indirectly recover, response costs for the
Sites from the U.S. government through the indicests charged to U.S.-government contracts.
(Wright Decl. 1 57-59; USX407 at 4-5.) Indeedckbeed boasts that itanderlying tenet in
pricing [its] contracts with the U.S. governmeit’its “ability to recover [its] costs . . .

regardless of the type obwtract.” (USX407 at 4-5.)

As of December 31, 2013, Lockheed hadirectly recovered through its U.S.-
government contracts more than $208 million #2% — of its estimated $287 million in total
nominal response costs at the SitéMeyer Decl. 29 & fig. 5 In the future, this “effective
government share” of response costs at thassérpected to rise because U.S.-government
contracts will make up an evergher percentage of Lockheedbgsiness than in the pasGeg
Trial Tr. 581 (Wright); Meyer Decl. 1 82 &di 30; USX 402.0002.) Irekd, in the past few
years, Lockheed'’s recovery rate through U.S.-government ctstras been approximately 87%
(Wright Decl. { 66), and it is predicted that thesovery rate will continue to fluctuate around
that percentage ithhe near future. SeeTrial Tr. 591-93 (Wright); USX 402.0002.) Accounting
for the increase in Lockheed’s U.S.-governmamitract base, and considering the projected
future cleanup costs for the Sites, the goventia@xpert economist estimates that Lockheed
will ultimately indirectly recovethrough U.S.-government contracts nearly 83% of its total

nominal response costs at the Sit@deyer Decl. T 30 & fig. 6.)

% | ockheed also earned, and continues to earn, a profit factor on every dollar of response costs
passed through to its contracts, U.S.-government or othervBseMéyer Decl. § 39; Wright Decl. 1
77, 83.) Thus, the higher the indirect costs charged to the DiscOps Pool, the more profit Lockheed earns
from its clients. $eeWright Decl. 1 84.)
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Aside from its indirect recovery of over 728bits response costsr the Sites through
U.S.-government contracts to date, Lockheesldiso allocated as amdirect cost and
subsequently recovered (though tiobugh the DiscOps Pool) alsstantial portiorof its legal
fees and costs associated with bringing #ttion. The government’s expert economist
estimates that Lockheed inéatly recovered throughiovernment contracts, in nominal dollars,
over 85% of the $7.35 million indml fees and costs it incurred between 2007 and 2012. (Meyer
Decl. 1 163-75.) Lockheed incurred an additional $3.2 million in legal fees and costs through
November 2013 (Gov't Closing Presentatiork{CNo. 144] at 245), and undoubtedly, it has
incurred several million dollars more in fees and costs for the extensive pretrial preparation and
trial briefing since December 2013, the expedd for the six experts who provided testimony at
trial, and the fees and costs agated with the five counsellvo attended a twelve-day trial.
According to the government’s expert econontisgkheed will indirectlyrecover over 85% of
its total legal fees and costs (presumattlieast $10 million) through U.S.-government
contracts. $eeMeyer Decl. § 172.)
V. PROCEDURAL HISTORY

A. Related actions while the CERCLA statute of limitations was tolled

Lockheed did not bring this action faraovery of response costs under CERCLA until
2008, fourteen years after it began remediatiorrtsffat the Redlands facility. The parties,
through Lockheed’s in-house counsel and a#gsrwithin the Envisnmental and Natural
Resources Division of the Department of Justiggeed to a tolling ahe CERCLA statute of
limitations,see42 U.S.C. § 9613(g)(2), beginning in 199BeéPX1788, 1823, 1838, 1849,
2078.) These tolling agreementsesifically for the Redlands sitejere in effect from January

27,1997 to November 1, 2003. (PX 1788, 2078.) The parties renegotiated the agreements on a
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semi-annual basis during this time period, unlthg negotiating a one-yeaxtension of the
tolling agreement on July 10, 2000 (PX1849), leas thvo months before Lockheed and the
DCMA entered into the DOSA on September 6, 2000. (USX1033 at 10.)

Although the DOSA addressed environmental cleanup costs, it dplirort to settle
CERCLA liabilities between Lockheed atite government. To the contrary, the DOSA
explicitly provides that it does not settle any claimsaifiy, arising under CERCLA.”Id.
4.18.) Indeed, the DOSA implicitly recognized ff@ential coexistence of direct recoveries
from the government under CERCLA and indirect recoveries from the government through costs
charged to U.S.-government contsactn particular, the parties\deed an entire section of the
DOSA to the treatment of the January 20, 2000 Consent Decree signed by Lockheed and the
Department of Justice in thBurbankCERCLA litigation?” (USX1033 1 3.1-.5.) In the
BurbankConsent Decree, the Unitedafits agreed to pay Lockhegidectly for over forty-four
percent of past response costs mdifty percent of most futureesponse costs for the site.
(PX1844 11 3.1-.6, 4.1-.3.) While tBarbankConsent Decree acknowledged that Lockheed
was already allocating “certain environmental rdiagon costs” to its discontinued operations
pool, it did not purport to “resolve[]” the “allovisdlity and allccability of these costs.”Id. |
2.14.) Nonetheless, the Consent Decree did specify that under no circumstance could the United
States determine that the agreed-upon past ease “not properly subgt to payment under the

terms of the Decree because the costs wengqursly reimbursed bthe United States or

" TheBurbankcase arose when, in 1991, the UnitedeStaued Lockheed, among others, under
CERCLA § 107(a) for the recovery of response cast®ciated with the cleanup of TCE at a former
Lockheed aircraft and aeronautic production facilitBurbank, California. (PX1844 11 2.1, 2.5.) The
parties signed an initial consent decree in 1992 neguiockheed to operate a groundwater treatment
plant at the Burbank facility and to reimburse glo@ernment for response costs it had incurrédl. 1|
2.5.)) In 1997, Lockheed filed a counterclagainst the government under CERCLA 8 113(f), seeking
contribution for its past and future response costs at the Burbank fadiity] 2.9.) The 2008urbank
Consent Decree settled Ldwed’'s counterclaim against the United States.
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another party through an overhead pod&e&lthe discontinued operations podd. § 3.16.) To
counterbalance that provision, the Consent Becequired that “Lockleel Martin shall not
realize a double recovery witbgard to any” response coatsd “shall credit its continued
operations pool with amounts received from tUnited States pursuant to this Decree in
accordance with an agreement of Lockh®ktin and the United States.1d({ 3.25.) The
“agreement” encompassed the DOSA, whereinpidrties agreed to disallow $80.6 million in
costs related to the Burbank site and disat@® million in credits paid to Lockheed by the
United States pursuant to tBerbankConsent Decree. (USX1033 11 3.1-.3.)

During the tolling period, Lockheed was invalvim several related matters. In 1993, a
group of insurers sued Lockheed in state cou@alfornia, seeking a deslation that they were
not required to defend or indemnify Lockhdedthe costs of environmental remediation at
multiple sites, including the Redlands facilitiyrocter v. Lockheed CorpCase No. 731752,
Complaint (Cal. Sup. Ct. May 27, 1993) (PX207The trial court ruled for the insurers,
holding,inter alia, that Lockheed’s indirect recoveoy response costs through government
contracts triggered tHgovernment reimbursement exclusiorgntained in the policies, and
thus, the insurers were not requiteddefend or indemnify LockheedProcter v. Lockheed
Corp., Case No. 731752, Statement of DecisionPe&se Il at 65-79 (Cal. Sup. Ct. Oct. 27,
2003) (PX2073). Prior to the entry of judgmdmickheed sought declaratory relief in federal
court to enjoin the state court’s preliminaying. In that actionthe government filed an
application to intervene in support of Lockhesgalosition that indirect payments for response
costs through government caantts does not reduce or elimi@ahtsurance coverage under the
government reimbursement exclusion. (PX2069 g&8orterfield Decl.).) The federal court

dismissed Lockheed’s action for lack of subjeettter jurisdiction, anthe state court entered
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final jJudgment on October 22, 2003d.(11 27-28.) Lockheed imediately appealed, and on
November 22, 2005, the California Court of Aapaffirmed the trial court’s decisiorkbee
Lockheed Corp. v. Cont'l Ins. G&5 Cal. Rptr. 3d 799 (Cal. Ct. App. 2005). The Supreme
Court of California denied Lockheed’s paiitifor review on March 22, 2006, and the parties
subsequently entered into a confidentialleetent agreement whdrg the insurers “bought
back” the disputed policies. (Trial Tr. at 479 (Lockheed counsel); PX2069 31 (Porterfield
Decl.); PX2075-76.) The proceeds from thaeagnent were credited to the DiscOps Pool.
(Trial Tr. at 1455-56 (bckheed counsel).)

In 1995, Lockheed sued Seven W Enterprises, which at the time operated a
manufacturing facility on a portion of the Radts facility, for receery of response costs
incurred for the Redlands TCE plum®&ee Lockheed Martin Corp. v. Seven W Enterpri¥es
cv-6153, Complaint (C.D. Cal. Sept. 14, 1995). Ran$ to a confidentiadettlement in late
1996, Lockheed indemnified Seven W from futureiligbin exchange for a lump sum payment.
Lockheed credited the amount recovered underctm§idential agreement the DiscOps Pool.
(Trial Tr. at 476-77 (Lockheed counsel).)

That same year, a group of plaintiffs filetbaic tort class actiosuit against Lockheed
seeking medical monitoring costs and punitive damages based on the contamination of drinking
water from the Redlands TCE plum8ee Lockheed Martin Corp. v. Superior Cp68 P.3d
913, 916 (2003). The California Court of Appeal mseel the trial court’slass certification and,
in 2003, the Supreme Court of California affirmed. at922. The case settled some ten years
later, while the second bellwetheogp of plaintiffs was seeking da certification. (Trial Tr. at

372-73 (Lockheed counsel).)nder the DOSA, Lockheed’s payments pursuant to its

32



confidential settlement of the toxic tort actioe apecifically allowable asdirect costs charged
to the DiscOps Pool. (USX1033 11.8.)

Finally, in 2004, Lockheed — sponsored by The Boeing Company — pursued an appeal
under the Contracts Dispute Act, 41 U.S.C. § 7di0deq.to the Armed Services Board of
Contract Appeals (“ASBCA”) seeking indemumiition from the government for response costs
and toxic tort liabilities athe Sites arising out of LPCiserformance of SRAM production
contracts from 1971 to 197%eegenerallyln re Boeing Cq.ASBCA No. 54853, 06-1 BCA
33,270 (Apr. 12, 2006¥ Lockheed sought indemnificati under provisions in its SRAM
production subcontracts that prded for government indemnifigah for certain claims or
losses resulting from “unusihahazardous” risks See id. After several rulings on cross-
motions for partial summary judgmeste, e.g Appeal of the Boeing COASBCA No. 54853,
11-2 B.C.A. 1 34,813 (July 28, 2011), the parfikesi summary judgment briefs on whether
environmental response costs iagsout of LPC’s solid propellanbcket motor production were
“unusually hazardous risks.” (Trial Tr.3f4-75 (government counsel).) On April 15, 2013,
after the toxic tort settlemeand before the ASBCA could rule on those motions, Lockheed
(through Boeing) voluntarily dismissed @ppeal with prejudice. (USX74.)

B. The government’s partial motion for summary judgment

Meanwhile, after over fourtegrears of cleanup actions attRedlands facility, on July
1, 2008, Lockheed brought this iact against the United States under CERCLA § 107(a). The
government filed a counterclaim against Loadh@nder CERCLA § 113(f) seeking, to the

extent it was a PRP, equitaldllocation of response cedietween the parties.

% Boeing sponsored LPC’s claim because Boeing was the prime contractor for the SRAM
production contracts. (Trial Tr. at 371 (Lockheed counsel).)
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Several months later, the government nabfer a partial summary judgment on the
ground that Lockheed could n@&cover under CERCLA § 107(a) those response costs for the
Sites that it had already recogd through indirect costs clggd to the DiscOps and passed
through to government contracts. (Mot. fortRd Summ. J., Jan. 9, 20(Bkt. No. 25-2] at 10.)
The government contended that Lockheedtovery of costs under CERCLA, for which the
government-as-client (primarily the DOD) hadealdy indirectly paighursuant to the DOSA,
would result in a double recoverya-violation of both the DOSA ardERCLA. See42 U.S.C.

8§ 9614(b).

On September 29, 2009, Judge Robertson egjeébie government’s legal arguments on
several groundsSee Lockheed Martin Corp. v. United Sta&&t F. Supp. 2d 14 (D.D.C.
2009). Judge Robertson firsstinguished the bar on doubkcovery in CERCLA § 114(b)
from the present case. Section 114(b) stai@s‘[a]ny person who receives compensation for
removal costs or damages or claims pursuamyaméher Federal or Stal@w shall be precluded
from receiving compensation for the same removal costs or damages or claims as provided in
[CERCLA].” 42 U.S.C. 8§ 9614(b)Judge Robertson faulted the government’s argument for
failing appreciate the distinction between thevernment-as-client” and the “government-as-
PRP.” To Judge Robertson, the governnmamatlient’s indirect cost payments under
government contracts were not “compensation'the government’s liability in the same
manner as direct payments from an nesuprivate PRP, or government PRExckheed Martin
Corp., 664 F. Supp. 2d at 19. Judge Robertsoméumoted that the DOSA “explicitly states
that it ‘doesnot settle claims, if anyarising under CERCLA."Id.

Judge Robertson also distinguished the doubtovery cases cited by the government.

In those cases, plaintiffs sought to recover@asp costs which they had already recovered from
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other PRPs (through settlementstaite-law versions of CERCDAr response costs which their
insurers had paid for directiyd. The courts in those casagplied CERCLA section 114(b) in
order to prevent plaintiffs from receiving “a windfall from its environmental cleanlgp.”

Judge Robertson concluded that there wouldnioewindfall” in this cae because Lockheed was
required under both the DOSAGthe FAR to credit any CERCLA recovery from the
government to the DiscOps Poddl. at 19-20. Thus, “any CERCLA recovery from the
government would lead to a commensurate redngéti the [DiscOps Pool] that Lockheed could
charge as indirect costs on gsvernment contracts. Frcemonetary standpoint, Lockheed
would be back where it startedld. at 19.

Judge Robertson also emphasized thetrtant implications for both parties” —
Lockheed would “improve its competitive positicafid the government-as-client would benefit
from decreased contract pricdd. at 20. Accordingly, JudgRobertson concluded:

If Lockheed is only partially liable for éhresponse costs it is incurring at the Site,

it should not have to includal its response costs ihe [DiscOps] Pool. The

ruling on the instant motions ensures thatkheed may recover separately under

CERCLA from the government-as-PRPtfie suit ends with a recovery),

burdened in its dealings with the gomerent-as-client only by those costs for
which it is actually liable.

On October 22, 2009, the government moved for reconsideratienalia, on the
grounds that Judge Robertson improperly imgbréguirements, such as the potential for
“windfall,” into the language of CERCLA § #{b) and failed to address the argument that
Lockheed’s indirect recovemyf response costs through gawaent contracts could be
considered as an equitable factor duringcatmn of response cosiader CERCLA § 113(f)(1).

(Mot. for Reconsideration, Oct. 22, 2009 [Dkt. No. 39] at 2-3.)
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Judge Robertson denied the motion ohrkary 18, 2010. (Mem. Order, Feb. 18, 2010
[Dkt. No. 43] at 2-3.) Whileemaining steadfast in his dahof summary judgment, Judge
Robertson acknowledged that some of the gawent’s positions, “including those about the
equitable considerations undezc8on 113(f)(1) and bden to taxpayers, may be relevant to
allocation determinations that might lie ahead in this litigatiofd” &t 3.¥° Judge Robertson
therefore left open the door tise equitable double cevery and taxpayer bden arguments that
are now at the center of th#location phase of the ca¥e.

C. Trial on equitable allocation

The parties engaged in exteresfactual and expert discovawyer the next four years.
On September 26, 2013, the Court bifurcated the pgridal into two phases(1) the parties’
liability as PRPs under CERCLA 8§ 107(a) and &guitable allocatioaf response costs under
CERCLA 8§ 113(f); and (2) the “accurate accongtiof response costs. (Order, Sept. 26, 2013
[Dkt. No. 97] at 2.) The Court scheduletihva-week bench trial for Phase | to begin on
February 10, 2014.1d.)

Leading up to the trial, thearties stipulated that theyere both PRPs liable under
CERCLA 8§ 107(a) for the response costs thatkheed had incurred atdtSites and that the
Court should allocate liability for the respensosts between them according to equitable
principles under CERCLA § 113(f)(1). (Stipulation on Liability, De@, 2013 [Dkt. No. 103] at
2-3.) The parties also stipulated thatrexpuired under CERCLA, Lockheed had incurred at

least one dollar of “necessary costs of respoas#ie Sites in a manner “consistent with the

# In Raytheor(citedsupran. 21), the government raised an affirmative defense analogous to that
rejected by Judge Robertson in this case. 2007 WL 4300221, atA2-Bidge Robertson did, the judge
in Raytheorconcluded that Raytheon’s indirect recovery of response costs through U.S.-government
contracts could be considered as an equitable madtkeat *3. However, as noted, tRaytheorcase
settled before the issue of allocation was reached.

% Following Judge Robertson’s retirement, the eaae reassigned to this Court on June 3, 2010.
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National Contingency Plan.” (Stipulation ondpense Costs, Dec. 20, 2013 [Dkt. No. 104] at 1-
2 (quoting 42 U.S.C. § 9607(a)(4)(B)).)

Given the stipulations on lility, the Phase | bench ttiaoncerned only the equitable
allocation of liability under CRCLA 8§ 113(f)(1). The Court preked over the Phase | bench
trial over twelve days beginning Februd and ending on March 14, 2014. Through no fault
of the parties or their counséhe evidence at the trial was both voluminous and inconclusive in
many significant respects. Arguably, the mastful testimony came from the only two
witnesses who had been on the ground during &E@eérations at the Sites, but even those
witnesses had limited recollectionsSeg, e.qg.Trial Tr. at 95 (Oppliger)d. at 1374 (Dull).)
Otherwise, the record suffered from thenymahortcomings inherent in CERCLA actions:
hundreds of missing contrattand significant gaps in the documents; a lack of
contemporaneous accounts of waste disposal opesadt the Sites; almost no fact witnesses,
thus requiring extensive reliance on “historic” depositions, themselves taken some twenty to
thirty years after operations aetlsites; and contamination that)edst at the Redlands facility,
had migrated miles from the location of origidiédposals. In viewf these evidentiary
constraints, the parties undersfably relied almost exclusively on experts. The experts, who
provided direct testimony by decddion and were subject to @®examination and redirect at
trial, predictably presented diametrically oppd®pinions regardingralst every important
subject, often relying oassumptions that were not sufficilgrprovable for the Court to draw

any reliable conclusions.

31 Out of the estimated hundreds or thousand®wfracts relevant to this action, Lockheed’s
contracting expert had reviewed “paps three” and could not confirmattany contract he had reviewed
was actually complete. (Trial Tr. at 148-49 (Johnson).) Without contracts themselves, the experts had to
rely on Master Project Orders and documentation of contract revisions to attempt to piece together the
“very limited database” of contracts available in this cakb.af 149.)
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The testimony and evidence presented at trial addressed five somewhat-overlapping
issues, and as could be expected, on each issuersavine Court had a batof the experts.
First, Dr. Peter Roman, Lockheed’s expertdmsin, provided a mostly undisputed account of
the history of the solid rockgropellant industry and LPC’s gavement contracts. Second, the
parties presented evidence of tiegree of government activityaatd control over the Sites with
respect to government specifications, safety ralyroject reviews, and safety inspections.
Each party also called a fact witness to desdhbegovernment’s presence at the Sites. Mr.
Gerald Oppliger testified abobts experiences working as angineering analyst for LPC
designing rockets for several government constantluding SRAM, from 1962 to 1971. (Trial
Tr. at 74-77 (Oppliger).) MiPeter Dull testified about hisork on SRAM as a propulsion
engineer for the SPO from the program’s inceptimbhockheed’s delivery of the rocketdd.(at
1337-38 (Dull).) Third, the pties put on dueling experts relatitgthe subject of government
contracting — Mr. Richard Johnson (for Lockhead)l Mr. James Nagel (for the government) —
who provided opinions on whether and to wastient the government, through contracting
regulations, owned the TCihd AP at the Sites.

Fourth, the parties spent an excessivelgdaamount of trial tira on the issues of
contamination and, in particular, which of LP@dtivities caused it. Lockheed called Thomas
Blackman to provide foundational testimony regagdihe contaminationmna response actions at
the Redlands facility. Both parties then putnoultiple experts. Lockheed’s primary expert, Dr.
Stanley Feenstra, a hydrogeologatined on the probable souradsl CE (vapor degreaser) and
perchlorate contamination (burrtgjiat the Sites and the lew#lcare with which LPC handled
its solvent and propellant wast Dr. Tod Delaney, an environmental engineer, provided a

rebuttal opinion to thgovernment expert opinion from Thomas Cain, a chemical and process
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engineer, regarding the souradgerchlorate contaminationoim the southern half of the
Redlands facility. The government’s primaxpert, Dr. Robert 8trett, a hydrogeologist,
opined primarily on probable sourcesI&E (employee dumping) and perchlorate
contamination (burn pits and grinder part waghat the Sites, while Mr. David Bauer, a
chemist, opined on the level of care with whidhC handled its solvent and propellant wastes.
The government also called Ms. Mary Sittoraasaerial photography expert who analyzed
historical aerial photographs of the Sites fadewce of sources of potion. Of the myriad,
though incomplete, sources available to them gtkperts relied primarily on LPC’s process
specifications, engineering diagrams of buildiagsl equipment, and the historic deposition
testimony of dozens of former LPC workefBhe experts also relied on their own personal
experiences and general industaat military practices at the ten Nonetheless, the ultimate
expert opinions often amounted to no mitr@n exercises in reasoned speculation.

Finally, the parties spentsagnificant amount of triabn the accounting and economic
issues that make this case unique. Lockheeddcklte Robert Gatchel, Lockheed’s current vice
president of government finance, to descthimimplementation of the DOSA and Lockheed’s
government contracting procedures. Each pasy called two experts address the DOSA,
double recovery, and Lockheed soeomic benefit from a CERCLA recovery in this case. For
the government, Mr. Wiley Wright opined on tipeneral function of DOSA, and Dr. Joan Meyer
presented an economic model demonstratiegonefit to Lockheed from various CERCLA
recovery scenarios. Lockheed’s experts, Miark Kiefer and Mr. RodneMateer, criticized the
assumptions and methodologies of the governmepérts, but provided no competing economic
model to substantiate their fisn that Lockheed would not economically benefit from a

CERCLA recovery in this case.
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The difficulty of an incomplete recoahd heavy reliance on expert testimony was
compounded by the lack of analogous CERCLA c&sa&hile many CERCLA actions have
been brought by government contastagainst the U.S. government, only a few appear to have
reached the allocation stagendinone of those address the key issue in this case: whether the
fact that the government contractor has badirectly recovering & response costs from the
U.S. government-as-client through U.S.-goweemt contracts should, as an equitable
consideration, reduce its ery from the U.S. government-as-PRP under CERCLA.

LEGAL FRAMEWORK

Congress enacted CERCLA “in response tosdréous environmental and health risks
posed by industrial pollution.United States v. Bestfoqgds24 U.S. 51, 55 (1998). The statute
“was designed to promote the timely cleanubatardous waste sites and to ensure that the
costs of such cleanup efforts were borne by those responsible for the contamiriidimgton
N. & Santa Fe Ry. Co. v. United Stat8s6 U.S. 599, 602 (2009) (internal quotation marks
omitted). By requiring responsible parties to pay for cleanup efforts, CERCLA also ensures that
“the taxpayers [are] not requddo shoulder the financial kden of a nationwide cleanupB.F.
Goodrich Co. v. Murtha958 F.2d 1192, 1198 (2d Cir. 1992).

In furtherance of these goals, CERCLA allguvgsate parties to recover the costs of
cleaning up hazardous wastes from several bratayories of PRPs. 42 U.S.C. § 9607(a)(1)-

(4)3 Liability under these provisions is striand, by default, joint and sever&CS Nitrogen

32 At the Court's request, the parties filed sev@elpful memoranda on legal issues, including
operator and arranger liability, dtable indemnification, double cevery, and prejudgment interest.

33 A private-party plaintiff establishespgima faciecase for cost recovery under CERCLA by
establishing that (1) the defendant is a PRP; @}ite constitutes a “facility”; (3) a “release” or a
threatened release of hazardous substances exises“#dcility”; (4) the plaintiff has incurred costs
responding to the release or threatened releaseafdmis substances (“response costs”); and (5) the
response costs conform to the National Contingency F&g Nitrogen Inc. v. Ashley Il of Charleston
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Inc. v. Ashley Il of Charleston LL.C14 F.3d 161, 168 (4th Cir. 2013Relevant to this action,
PRPs include any past “owner” ‘@mperator” and any “arranger.See42 U.S.C. 8§ 9607(a)(2)-
(3)_34

Under CERCLA, a person is liable as a pastrier” or “operator” if he “at the time of
disposal of any hazardous substance owned aatgukany facility at which such hazardous
substances were disposed ofd. § 9607(a)(2). The phrase “owraroperator” is unhelpfully
defined “only by tautology . . . as ‘apgrson owning or operating’ a facility Bestfoods524
U.S. at 56 (quoting 42 U.S.C. § 9601(20)(A)(iiJourts consider “owner” and “operator”
liabilities in the disjunctive.Commander Oil Corp. v. Barlo Equip. Cor@l5 F.3d 321, 328 (2d
Cir. 2000);cf. Bestfoods524 U.S. at 64. In this regard, pagtner liability is fairly simple, and
premised on the ownership, whetlerfactoor de jure of a “facility’ at the time of the disposal
of a hazardous substancd?CS Nitrogen714 F.3d at 172 (citing 42 U.S.C. § 9607(a)(8¢k
Commander OjI215 F.3d at 331-3%. Notably, the ownership of tHeazardous substances

disposed of at a given facility iselevantto ownership liability.See42 U.S.C. § 9607(a)(2).

LLC, 714 F.3d 161, 167-68 (4th Cir. 2018ge alsalt2 U.S.C. 88 9601(9), (22), 9607(a). Each of these
requirements is stipulated to or otherwise undisputed in this c&seSt{pulation on Liability, Dec. 20,
2013 [Dkt. No. 103]; Stipulation on Response Costs, Dec. 20, 2013 [Dkt. No. 104].)

3 Because both parties have stipulated to liability under CERCLA § 107(a), the Court need not
determine under which provision(s) each party faN®netheless, the Court does find it useful to
consider the breadth (and limits) of types ofPPRbility when balancing the equities under CERCLA §
113(f).

% Under CERCLA, the term “facility” has two meags. First, the term “facility” serves as a
catch-all for almost any original source fravhich a disposal might have occurreslee42 U.S.C. §
9601(9)(A) (defining “facility” as “any building, strugte, installation, equipment, pipe or pipeline
(including any pipe into a sewer or publicly owned treatment works), well, pit, pond, lagoon,
impoundment, ditch, landfill, storage container, motdriee, rolling stock, or aircraft”). Second, the
term “facility” includes “any site or area wherdazardous substance has been deposited, stored,
disposed of, or placed, or otherwise come to be localed8 9601(9)(B). Courts have interpreted this
second meaning to cover, at a minimum, “the bounds of the contaminateeePCS Nitrogen714
F.3d at 178 (quotintnited States v. Twp. of Brightots3 F.3d 307, 313 (6th Cir. 1998)). Thus, “[tlhere
may be several ‘facilities’ at a site for purposes of CERCLA, including separately owned ‘equipment’
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Operator liability is more nuanced, B¢stfoodgrovides some helpful guidance. There,
the Supreme Court clarified that when defai‘operator” liability under CERCLA, Congress
“obviously meant something more than merehamical activation of pumps and valves” and
intended liability to extend to thesvho “exercise . . . direction avthe facility’s activities.”

524 U.S. at 71. On this basis, the Coorncuded that an opator under CERCLA must
“manage, direct, or conduct operations specifycalated to pollution, thas, operations having
to do with the leakage or disposal of hazardeaste, or decisions about compliance with
environmental regulations.Id. at 66-67. The definition of “operator” Bestfoodsclearly
requires actual participation, noierely the potential to do soCity of Wichita, Kansas v.
Trustees of APCO Oil Corp. Liquidating Tru806 F. Supp. 2d 1040, 1054 (D. Kan. 2088g
alsoUnited States v. Twp. of Brightoh53 F.3d 307, 314 (6th Cir. 1998) (describBestfoods
as “highlight[ing] the importance of establisbisome actual control layputative operator”).
Although “actual participation” ithis sense “does not requadinding that the [defendant]
directly participated in the day-to-day activities” at the facikige United States v. Kayser-Roth
Corp., 103 F. Supp. 2d 74, 82 (D.R.l. 200Bgstfoodsequires that anperator “make the
relevant decisions” regarding tdesposal of hazardous wastem“a frequent, typically day-to-
day basis.”City of Wichita 306 F. Supp. 2d at 1055 (collecting cases).

Arranger liability gengally “prevents owners of hazardous waste from avoiding liability
under CERCLA by transferring ownership of thesteato another party for the purposes of
disposal.” Wilson Rd. Dev. Corp. v. Fronabarger Concreters,,Irck. Supp. 2d. ---, 2013 WL

4875071, at *6 (E.D. Mo. Sept. 11, 2013). CERGi&fines “arranger” as “any person who by

within a larger facility,”Am. Int’'| Specialty Lines Ins. Co. v. United Staf&10 WL 2635768, at *21

(C.D. Cal. June 30, 2010), as well as the location wihereontamination has migrated over time. In this
regard, the “facilities” in this case include not only &storic sources of contamination at the Redlands,
Potrero Canyon, and LaBorde Canyon propertiesalsotthe area of the Redlands TCE and perchlorate
plumes.
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contract, agreement, or othes@ arranged for disposal oeéitment, or arranged with a
transporter for transport for disposal or treat) of hazardous substances owned or possessed
by such person, by any other party or entitygrat facility or incineation vessel owned or
operated by another party or tind containing such hazardous substances.” 42 U.S.C. §
9607(a)(3).

Arranger liability requires omership or possession of hazardous substances, but “cannot
be imposed on that basis alon&forton Int’l, Inc. v. A.E. Staley Mfg. C843 F.3d 669, 679
(3d Cir. 2003)*® Instead, as the Sugme Court clarified iBBurlington Northern “whether an
entity is an arrangeequires a fact-intensive inquiry that looks beyond the parties’
characterization of the transamtias a ‘disposal’ or a ‘salehd seeks to discern whether the
arrangement was one Congress intended tavitlin the scope of CECLA's strict-liability
provisions.” 556 U.S. at 610. Under the plEnguage of the statute, a persoonky an
arranger if he “plans for” or “takes inteatial steps to dispose of a hazardous substance” he
owned or possessetd. at 611. Accordingly, although knovdge that a hazardous substance
will be disposed of “may provide evidence oé thntity’s intent to dispose of its hazardous
wastes, knowledge alone is insufficient to privat an entity ‘planned for’ the disposal,
particularly when the disposataurs as a peripheral result degitimate” transaction, such as
the sale of a useful produdd. at 612. Courts oftentimes consider — as with operator liability —
a party’s exercise of control over the dispadaiazardous substances‘asrucial element of
the [fact-specific] determination @fhether a party is an arrangeiSee United States v. Shell

Oil Co., 294 F.3d 1045, 1055 (9th Cir. 2002).

% But sedUnited States v. Iron Mountain Mines, In881 F. Supp. 1432, 1451 (E.D. Cal. 1995)
(collecting cases where courts “impose[d] arranger liability on partiedighwot literally own or
physically possess hazardous wastes,” but noteig‘itn each of these cases the party either was the
source of the pollution or managisl disposal by the arranger.”).
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A plaintiff who is also a PRP theoretilfamay avoid CERCLA liability altogether by
imposing joint and several liability on a PREfendant under CERCLA § 107(a). However, the
PRP-defendant can “blunt any inequitable disttion of costs by filing a 8 113(f) counterclaim”
against the PRP-plaintiffUnited States v. Atl. Research Cofb1l U.S. 128, 140 (2007). In
such instances — as here — a court must detertihénallocation of liabilies between the PRPs
pursuant to CERCLA 8§ 113(f)(2).

CERCLA 8§ 113(f)(1) states #t “[i]n resolving contribtion claims, the court may
allocate response costs among ligideties using such equitablecfars as the court determines
are appropriate.” 42 U.S.C. § 9613(f)(1). Gsurave universally e that “[t]his plain
language grants a court significaliscretion to choose which facsoto consider in determining
equitable allocation of liability.”PCS Nitrogen In¢.714 F.3d at 186ee also Boeing Co. v.
Cascade Corp.207 F.3d 1177, 1187 (9th Cir. 2000). “[l]n any given case, a court may consider
several factors, a few factors, or only one determining factor . . . depending on the totality of
circumstances presented to the couHrivtl. Transp. Sys., Inc. v. ENSCO, Jri869 F.2d 503,

509 (7th Cir. 1992).

“Courts generally trot out two lists €dictors when considering allocation under
CERCLA.” Yankee Gas Servs. Co. v. UGI Utilities, Ji852 F. Supp. 2d 229, 247 (D. Conn.
2012). The first, the so-called “Gore Factors,” find their source in the legislative history (and
unsuccessful amendment) of CERChAthen-Representative Al Gor&ee Boeing207 F.3d at
1187. The “Gore Factors” include:

[1.] the ability of the parties to demonstrétat their contribution to a discharge, release
or disposal of a hazardoumste can be distinguished,

[2.] the amount of the hazardous waste involved,

[3.] the degree of toxicity of the hazardous waste involved:;
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[4.] the degree of involvement by the parties in the generation, transportation, treatment,
storage, or disposal of the hazardous waste;

[5.] the degree of care exercised by theipamvith respect to the hazardous waste
concerned, taking into account the chagestics of such hazardous waste; and

[6.] the degree of cooperatidny the parties with Feder&tate or local officials to
prevent any harm to the pubhealth or the environment.

Envtl. Transp. Sys969 F.2d at 508 (quotirgnited States v. A & F Materials C&78 F. Supp.
1249, 1256 (S.D. Ill. 1984)).

Courts also often invoke tls®-called “Torres Factors,” nashafter the “critical factors”
enumerated by then-Judge Torres:

1. The extent to which cleanup costs atelattable to wastes for which a party
is responsible.

2. The party’s level of culpability.

3. The degree to which the party benefitted from disposal of the waste.

4. The party’s ability tgpay its share of the cost.
United States v. Davi81 F.Supp.2d 45, 63 (D.R.l. 199%8).

Given the broad discretion granted in CERC 113(f)(1), courts also look beyond the
Gore and Torres factors when égbly allocating response costSee, e.gAm. Int’l Specialty
Lines Ins. Co. v. United StatesISLIC II), 2013 WL 135405, at *9 (C.D. Cal. Jan. 9, 2013). Of
relevance to this case, courts have atswsiered the following factors under CERCLA 8§

113(f)(1):

%" Some scholars have argued that while “[thegFactors are most relevant in academic and
theoretical analysis of the way Superfund liabilisesuldbe allocated. . . . in the real world Judge
Torres’ list of four critical factors often provides the basis upon which Superfund allocations are made.”
Robert P. Dahlquistylaking Sense of Superfund Allocation Decisions: The Rough Justice of Negotiated
and Litigated Allocations31 ENVTL. L. REP. 11098, 11099 (2001) (emphasis addsd§ alsorankee
Gas 852 F. Supp. 2d at 247.
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1. The “knowledge and/or acquiescent¢he parties in the contaminating
activities.” Weyerhaeuser Co. v. Koppers Co/1 F.Supp. 1420, 1426 (D. Md.
1991).

2. The value of the contaminaticausing activitieso furthering the
government’s national defense effort3adillac Fairview/Cal., Inc. v. Dow
Chemical Co0.299 F.3d 1019, 1026 (9th Cir. 2003hell Oil,294 F.3d at 1060.

3. The existence of an indemnification agreement demonstrating “the parties’
parties’ intent to allocatiability among themselves.Halliburton Energy Servs.,
Inc. v. NL Indus.648 F. Supp. 2d 840, 863 (S.D. Tex. 2088 also Beazer E.,
Inc. v. Mead Corp.412 F.3d 429, 447 (3d Cir. 2005).

4. “The financial benefit that a party yngain from remediation of a sitel’itgo
New Jersey, Inc. v. Martjr2011 WL 65933, at *9 (D.N.J. Jan. 7, 201dee also
City of Wichita 306 F. Supp. 2d at 1101.

5. The potential for windfall “doublrecoveries” by a plaintiffSee, e.gLitgo
N.J. Inc. v. Comm’r N.J. Dep’t of Envtl. Prof.25 F.3d 369, 391 (3d Cir. 2013);
Friedland v. TIC-The Indus. Cdb66 F.3d 1203, 1207 (10th Cir. 2009).

6. The potential that a plaintiff might ‘ake a profit on the contamination” at the
expense of another PRBeeVine St., LLC v. Keelingx rel. Estate of Keeling
460 F. Supp. 2d 728, 765 (E.D. Tex. 2006).

7. CERCLA’s intent that “responsible partieather than taxpayerdyear the
costs™ of cleanup.Yankee Ggs852 F. Supp. 2d at 256 (quotiNgarsh v.
Rosenbloonm499 F.3d 165, 182 (2d Cir. 2007) (emphasis added)).

With these factors in mind, the Court now turnghi® ultimate question before it: the equitable
allocation between Lockheed and the government of past and future eespstssat the Sites.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
To reach an equitable allocation for the Sites, the Court proceeds in three steps. First, the
Court determines, to the extent pitde, the sources of contamination at the Sites. From there,
the Court bifurcates its equitable allocation gsigl to consider (1) the familiar exercise of

allocating response costs among parties and ¢ akiel issue of whether Lockheed’s indirect
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recovery of those responsest®through U.S-government contsashould affect the otherwise-
equitable allocation.
l. SOURCES OF CONTAMINATION AT THE SITES

Although in many cases courts can find that @i@alar facility, pary, or disposal action
was responsible for a specific proportion of contamination at asseite e.g.AlliedSignal, Inc. v.
Amcast Int’'l Corp, 177 F. Supp. 2d 713, 724 (S.D. Ohio 2001), the Court is unable to do so here
given the gaping holes in the record. Instéld Court must limit itself to determining the
probable sources of perchlorate ancETédntamination at the three Sites.

A. Redlandsfacility

1. Perchlorate

The parties agree that gsificant proportion of the perabiate contamination in the
Redlands perchlorate plume originated from thenimgr of propellant wastes in the burn pits in
the northern portion of the Redlds facility. (Feenstra Ded] 123, 127; Sterrett Decl. 11 17,
136-41.) As described by Dr. Sterrett, the “bpitis were essentially trenches dug in the bare
ground.” (Sterrett Decl. § 136.) LPC employeesbdrpropellant wastes, containing waste AP
in liquid and solid form, on a daily basis. (USX963.0086 (Speer Decl.).)

The operation of the burn pits contributedghdorate to the Redtals perchlorate plume
because, unbeknownst to anyone at the time, théigg®sed of in the pits was not completely
destroyed by burning. (Trial Tr. at 730 (FeenssagPX1224 at 10.) Any AP residue
remaining in the pits after burg could dissolve in solvent (including water) and infiltrate
through the porous soil downto the groundwater.SgeFeenstra Decl. § 126; PX1224 at 10).

Dissolution of residue AP occurred during rainfatents (Feenstra Decl. § 126) and when LPC
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operators “thoroughly soaked with water” the bpits when used multiple times in a dayseé
PX0007 § 1505(d) (1968 DOD Safety Manual).)

The presence of perchlorate in groundwatdtsme the southern portion of the Redlands
facility also suggests the ete@nce of perchlorate sources ssaciated with the burn pits.
(Feenstra Decl. 11 122, 148, 153.) The parties oiggly dispute the southern source of the
perchlorate at the facilityThe Court finds that thergere three probable sourcgs.

First, beginning as early as November 196@iid solvent and AP wastes drained onto
the ground outside of Building 52, where LPC mixed propel@&ntSterrett Decl. 1 146-47.)

At that time, a pipe intended to connecilBung 52 to EvaporatioRit 61 only “drainedoward’
the pit, even though LPC recognizibat it “should be pipedght into [the] pit.” (USX43.0002

(emphasis in original).) A@ctober 16, 1959 aerial photoghashowed staining and liquid

3 Contrary to Dr. Feenstra’s opinion (Feengex!. 11 148-49), neither fugitive dust from AP
handling and processing nor leakage from evaporatternwere probable sources of perchlorate in the
Redlands plume. While some fugitive dust inevifad8caped the grinding buildings at the Redlands
facility — particularly in the 19505€eUSX1160.0006, .0012-14) prior to the installation of advanced
baghouse technologieseeUSX1117) — prevailing winds would have spread the light, small AP dust
particles far and wide before they settled onto thergitoCain Decl. 11 45-47.) Spread so far, it is
unlikely the AP dust, once settled and dissolved mfalh, could develop a wetted pathway necessary to
migrate through the soil to the groundwater. Similahgre is no evidence that the evaporation pits at
the Redlands facility ever leaked (Feenstra Decl. [d&®alsdrrial Tr. at 1252-53 (Sterrett)), nor any
evidence that AP-laden wastewdi®m the “soaking out” of rocket motors in the evaporation pits was
disposed of on the groundSdefFeenstra Decl 152.)

Nor, contrary to Dr. Sterrett and Mr. Cain’s opinion (Sterrett Decl. 11 142-44; Cain Decl. 1Y 108-
15), was Building 114’s settling basin a probable sourgeothlorate in the Redlands plume. LPC used
Building 114 as a propellant research laboratory fronchvh discharged approximately 2500 gallons of
wastewater into a dedicated settling basinSX@81.0001.) Each week during dry weather, LPC
pumped the water out of the settling basin “to aderground drain (storm sewer) catch basin” that
“traverse[d] . . . into an open swale.ld From that point, the water ran “on open ground” and
infiltrated “due to the great percolation ability of the soilld.) Although LPC’s research laboratory
used AP (Trial Tr. at 1282-83 (Cain)), the efflupaomped from the settling basin was actually lower in
total dissolved solids (which would include AfRan the average groundwater in the ar&eeifl. at
1256-58, 1261 (Sterrett).) Based on this conflictinigemce, the Court cannot conclude that Building
114 was a probable source of perchlorate for the Redlands plume.

% Because LPC used cyclohexane, and not EGH, solvent in Building 52 in the late 1950s
(USX43.0002), there is no evidence that this unconnected pipe was a source of the Redlands TCE plume.
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within a drainage channel consistevith drainage from Building 5®wardrather than into
Evaporation Pit 61. (Sitton Decl. I 34; USX670.) Although it is unclear precisely when LPC
addressed the problem it firecognized in late 1958 aerial photography confirms by at least
April 1963 a pipe did connect Builth 52 to Evaporation Pit 61.S¢eTrial Tr. at 1434 (Sitton).)

Second, AP-laden wastewater percolatéal ihe ground outside of several buildings
when LPC employees washed down the interiotb@$e buildings with hoses and failed to
collect the water or otherwiserdct it to evaporation pitg(Sterrett Decl. {1 1483; Cain Decl.

9 102;seeFeenstra Decl.  151.) LPC employeeshed down the interiors of grinding
buildings at the Redlands flty on a weekly basis. SeeUSX808.0022 (Building 77 Process
Specification); USX873 at 126-27 (Caldwell DepJSX973 at 157-58 (Spencer Dep.).) LPC
employees also washed down the interiors ofitheng buildings, although with less frequency.
(USX895 at 103-05 (Eastman Dep.).) For the podiof those buildings that did not have
drains, the AP-laden wastewateain out of the building”ifl. at 101) and onto the ground
(USX994 at 115-16 (White Dep.), where it peateld into the soilrad ultimately into the
groundwater. (Sterrett Decl. I 153.)

The final — and most signifant — source of perchlorate frahe southern portion of the
Redlands facility was the washing of AP offgifnder parts and dust collection bags into the
south sump outside of Building 77. LPC opera@edding 77 as an AP grinding facility. In
1962, LPC issued a manufacturing process stand&tandard 00COO5 — addressing cleanup
procedures for oxidizer grindingperations at Building 77. @&X32.) The Process Standard
instructed LPC employees after eagind to “flush[] with water’certain parts othe grinder “to

remove contamination.”ld. at .0003.) The standard furttsgrecified that “[t]he flushing will

40 A July 11, 1960 letter from LPC to the LAsgeles Ordnance District suggests that the
unconnected pipe probably was addressed by that p&aePK1046 at 2.)
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be performed at the faucet and suonpside the lower level of Bldg. 7Do not use water inside
the building” (Id. (emphasis in original).) The same process was mandated for the washing of
the AP dust collection bagsld(; see alsdJSX807.0031-33.)

Based on this process standard, both paatiese that after 1962, LPC washed AP dust
off of the grinder parts and bagatsideof Building 77. However, the parties dispute into which
of the sumps on the west side of Building 7& &P-contaminated washwater flowed. Mr. Cain
opined that LPC employees waslthd grinder parts and bags on the concrete slab outside of
Building 77 and the washwater flowed naturally intogbathsump, where it then percolated
into the ground through a drain or was pumpeithéosouth to drain nataily on the bare ground
downhill and away from Building 77. (Cain Decl. {1 50-59,s&% alsSterrett Decl. 1 125-

35.) In rebuttal Mr. Delaney, Lockheed’s expert, opindcht LPC employees washed the parts
directly over and into theorth sump, which pumped the washwater to an evaporation pit.
(Delaney Decl. 11 38-5@ge alsd-eenstra Decl. {{ 109-21.)

The Court credits Mr. Cain’s opinion thattlvashwater from cleaning the grinder parts
and bags flowed to the south sump and ultimately percolated into the soil and migrated to the
groundwater. LPC’s process standards mledino clear instructions on precisblywto wash
the grinder parts and bags at the “atfthecet and sump” outside of Building 5€€USX32 §

1.3)* and the record lacks any evidence on hawibrkers actually performed the task. Mr.
Delaney opined that LPC employees must havghed the parts and bags directly over the 3-

foot by 3-foot north sump because they would have known that washing the parts over concrete
would have presented a fire and explosion hazard if the AP recrystallized before reaching the

south sump. (Delaney Decl. 11 28, 43-44lbhough Mr. Delaney’s corern has a scientific

1 Generally, wastewater containing AP was to be treated the same as waste proSelare.g(
PX1023 § 6.31.1; PX1043 §8100.6.5.)
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basis ¢f. Cain Decl.f 49), he vastly overstates the safaipsciousness of LPC’s employees.
Former employee Donald Eastman statedde@osition that, when the workers washed AP-
laden wastewater out of grindibgildings, there was no effort tmntain the water because *“it
wasn't considered a problem.” (USX895 at 10agqithan Dep.).) Likewise, the numerous other
instances of employees ignoring LPC-established safety protgeelsnfral.A.2) undermine

Mr. Delaney’s suggestion thétose same employees would/ep at Building 77 their own,
more burdensome, cleaning protocols in the name of safety. Ultimatelyjshitle evidence

to support the conclusion thaetiworkers would on a near-dailydisspend the time and effort
to remove the heavy lid over the north sump anshvibe parts and bags directly over that sump
when they had available the much easier proockasshing the parts armhgs over the concrete
pad and allowing the wastewater to floaturally into the south sumpSdeTrial Tr. at 1298-99
(Cain).f?

Moreover, two pieces of evidence support Mr. Cain’s opinion that washwater from
cleaning the grinder parts and bdigsved into the south sumgrirst, George Nelson White, a
maintenance mechanic at LPC from 1961 to 18%&ed that when the south sump reached
capacity, “it pumped the water up to the top ofdie out into the rocksThey’re all oxidizers
there.” (USX994 at 116 (White Dep.).) Secoand perhaps most persuasively, an April 16,
1966 aerial photograph shows an areataining or standing liquidt the end of the drainage

channel down-gradient frometsouth sump fallout.SgeTrial Tr. at 1412-13 (Sitton); Sitton

“2\When Building 77 and its sumps were consted, the washing of grinder parts occuiireside
the building. Because the top floor had an intednain to the north sump and, ultimately, to an
evaporation pit, releases of AP-laden washwater onto the ground were minimal in the earlySg=ars. (
Trial Tr. at 1301 (Cain).) It was not until 1962, evh due to humidity concerns, LPC changed its process
specification to disallow washing inside Building 77. (Trial Tr. at 1300 (Cs#®);alsdJSX32 § 1.3).)
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Decl. § 41; USX672% Because there had been no precipitation in the fifteen days prior to the
photograph (Sitton Decl. § 42), the south sump would have only filled up and pumped water to
the outfall if LPC employees were washing gen parts and bags into the south sump.

Based on this evidence, the Court finds that AP-laden washwater from LPC employees’
regular washing of grinder parts and bags outsfdeBuilding 77 flowed into the south sump
and contributed significantly tihe Redlands perchlorate pluiffe.

2. Trichloroethylene

The parties disagree vehemently as tadeatity of the source of the Redlands TCE
plume. The government argues that the Ddginated primarily from LPC employees’
intentional dumping of solventmto the bare ground at vauis locations at the Redlands
facility. (Trial Tr. at 89798 (gov't opening); SterteDecl. {1 54-75.) In contrast, Lockheed
asserts that the TCE primarily originatedrfr discharges from a solvent-water separator
attached to the vapor degreaser in Building @Xial Tr. at 42-43 (Lockbed opening); Feenstra
Decl. 7 63-95% Having considered the evidencetbrse sources, the Court finds that both

probably contributed substantialio the Redlands TCE plume.

*3 Lockheed suggested, based on an engineeravgnly of Building 77 (PX837), that the water
from the south sump flowetbrtheast rather tharsouthwestand thus the staining or standing liquid Ms.
Sitton identified could not have originated in the south surBeeXrial Tr. at 1410 (Sitton).) However,
close inspection of the engineering drawing revessthe “existing drainage” flowing to the northeast
had been “close[d] off” by the construction ofykd. (PX837.) With the “existing drainage” to the
northeast closed off, the “sump drains over [the] dyla) {o the southwest, consistent with Ms. Sitton’s
analysis of the aerial photography and theegal topography at the Redlands facility.

4 Mr. Cain estimated that up to 20,000 pouatithe between 40,000 and 60,000 pounds of
perchlorate in the Redlands plume may have originated from the washing of AP dust collection bags at
Building 77. (Cain Decl. 1 9&eeSterrett Decl. § 51.) The Court finds it unnecessary to decide on the
validity of his estimations; it suffices to say that theesshing of grinder parts amgs outside of Building
77 contributed significantly to the Redlands perdiiemplume and thus cleanup costs at the Redlands
facility.

> Although in his declaration Dr. Sterrett opirtedt TCE could have leaked into the ground
through cracks in the evaporation pits (Sterrett DE@RB), he admitted on cross-examination that he had
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First, the Court finds ample evidencathPC employees poured TCE on the bare
ground and that those actions were a prabablrce of the Redlands TCE plum8edSterrett
Decl. § 54.) Repeated pouring of small amount lafuid onto a porous and permeable soil can
create a “wetted pathway” by which a liquid’s chance of evaporation in the soil strata decreases
and newly dumped liquids move quickly and easlgroundwater. (Trial Tr. at 829 (Feenstra);
Sterrett Decl. 1 60.) The recordréeplete with credible historidepositions from LPC employees
admitting to frequently pouring TCE and othelveots on the bare ground in contravention of
company policy. $eePX961.) For example, Earl Wessman, a maintenance mechanic at the
Redlands facility from 1963 to 1975, testifiectine dumped a quart to two gallons of TCE
daily at the same “very porous” bed of granetth of Building 119, where the TCE would “sink
rightin.” (USX989 at 188-90 (Wessmaep.); USX990 at 419-420 (Wessman Degpeg also
USX987 at 15-17 (Wessman Test.).) Likewiseri€tan Mulder, a nighshift operator at the
Redlands facility from 1956 to 1965, testifiectlme and his colleagues dumped one to two
gallons of TCE on the ground outside Buildingargl 12 “just about evgmight.” (USX941 at
34-35, 46-47 (Mulder Dep.).) Although Mulder amd colleagues knew of éhavailability of a
nearby evaporation pit for solvediisposal, they refused to watkere at night for fear of the

“rattlesnakes and tarantulas.” Instetlgby poured the waste TCE on the ground. 4t 86-87.)

no evidence that cracks existed in the evaporation pits at the Redlands fe8@iyridl Tr. at 1252-53
(Sterrett).)

The parties’ experts also dispute whether pitsiwere a minor source for the Redlands TCE
plume. CompareFeenstra Decl. 11 40-4&ith Sterrett Decl. 11 70-78 Although LPC employees
poured small amounts of TCE directly into the burn pit at the Redlands fasdal$X944A.0002
(Nunes Decl.)), there is no evidence of TCHEhe soil gas surrounding the burn pitSe¢USX818.)
Thus, the Court credits Dr. Feenstra’s conclusionttteburn pits at the Redlands facility were not a
probable source of any sizable amount of TCE in the Redlands plume.

53



Several other LPC employees also admittedtermittent pouring of TCE on the bare ground at
Redlands. $eeSterrett Decl. 7 68-72JSX944A.0002 (Nunes Decl.{9

However, recognizing that some o&tfCE poured onto the ground would have
evaporated before it could percolate intoghe (Trial Tr. at 82QFeenstra)) and that LPC
shifted from using TCE to TCA as its peefed solvent in theid-1960s (USX847 at 246-49
(Borgelt Dep.)), the Court concludes that iingrobable that LPC ephoyee’s pouring of TCE
on the ground could account for the entirety of the Redlands TCE plume.

Instead, some portion of the TCE in the Radis plume probably originated in the vapor
degreaser in Building 91. Vapdegreasers are used to clgaease and oil off of metal
instruments. Heating elements in the bottwfma vapor degreaser boil a “solvent liquid to
produce a zone of hot solvent vapor.” (FeerBtal.  64.) When dgeaser operators place
cold metal parts into the vapor zone, eithea imasket or on a chain, the vaporized solvent
condenses on and cleans the part. The “soligdid solvent drips backown into the degreaser
sump, where it is reheated into a vapdd. { 65.) Solvent vapors that do not condense on the
metal parts are condensed by cooling coilshenperimeter of thdegreaser tank. This
condensed liquid collects and is directed taolvent-water separatoWhen functioning
properly, the solvent-water separator separatésnit@at had condensed with the solvent from
the solvent and directs the solvent back theomain degreaser tank to revaporize. { 64,

81.) Any condensed water will flband, once it reaches a certaind it is released via a drain

onto the floor. (Triallr. at 833 (Feenstra).)

“° Dr. Feenstra questioned whether the emplogeakl recall which solvent they had poured on
the ground decades before, or if, at the time gfatial, they could have disguished between TCE and
TCA. (SeeFeenstra Decl. § 32.) The Court finds Dr. Feenstra’s opinion in tension with Mr. Oppliger’s
testimony that LPC was a “very unique company” veitot of highly educated” and “attentive [and]
detail-oriented type people” (Trial Tr. at 85-86pjidiger)), and therefore, it credits the LPC employees’
identification of the solvents they dumped on the bare groudeeSterrett 1 58, 66.)
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LPC operated the vapor degreaser in Buildfgo degrease rocket motor casings and
other large componentsSdeFeenstra Decl. I 23.) Dr. Feaasbtpined that the solvent-water
separator in the degreaser functioned imprgpant released one-to-two gallons of watered-
downed or even pure TCE per day onto the ffdBuilding 91, which then flowed through a
drain directly into the subsurface soil$d.({ 76, 85-87; Trial Trat 817 (Feenstra); PX841
(diagram showing drain hmv vapor degreaser).).

The Court credits Dr. Feenstra’s theokjapor degreasers (and their solvent-water
separators) are common sources of solvent congion at industrial and dry cleaning sites and
can release pure solventarthe environment. (Feenstra Dei84.) That there is no evidence
that any LPC employees noticed releasesdll amounts of TCE &m the solvent-water
separator is not surprising, casexing the substantial TCE odasaciated with the operation of
the degreaser, which was capable of boiling 12gsof TCE at a time, and the fact that
solvent-water separators release water ontfidbe when functioning properly. (Trial Tr. at
685 (Feenstra).)

However, there is little evidence to suppor. Feenstra’s opinion that the vapor
degreaser was ttlelesource of TCE in the Redlands pluntérst, Dr. Feenstra’s opinion that
the solvent-water separator released exclusiwetg TCE throughout LPC’s operations at the
Redlands facility lacks convinag support in the record. (Tri@f. at 1185 (Steett); Sterrett
Decl. § 109.) Second, the evidence indicatesltR@t did not operate the vapor degreaser every
day or “with any great frequency.” (USX951 at 61 (Rodgers Dep.); USX995 at 117 (White
Dep.).) And finally, contrary to Dr. Feenstraipinion and Lockheed'arguments, the Court

finds, based on Lockheed’s sworn statemengsior legal and administrative actions, that LPC
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switched from using TCE to TCA in the vapegreaser “about lafe966 or early 1967%*
(USX22.0012-13 (Lockheed interrogatagsponses in Seven W litigatiosge also
USX120.0007-09 (response to request for infdromafrom California Department of Toxic
Substances Control).) Thus, while the Court itsedr. Feenstra’s opinion that the solvent-water
separator on the vapor degreaser in Buildings@3lprobable source afsignificant portion of
the Redlands TCE plume, it is improbable thaDas-eenstra opines, the vapor degreaser was
the only source. SeeFeenstra Decl.  92°)

B. Potrero Canyon facility

As described above, the sources of peretéocontamination ithe soil and groundwater
at the Potrero Canyon faityl are undisputed. SeeTrial Tr. at 1238-39 (Lockheed and
government counsel).) A primary source of eonihation for both soil and groundwater is the
Burn Pit Area. (Sterrett 11 220-21, 226-27.)m8®f the perchlorateontamination at the
Potrero Canyon Burn Pit Area, like at the Redlafiaddity, resulted fronthe fact that a burn

event would not completely destroy all of the AP, and some of the remaining AP residue

" Lockheed attempted to disassociate itself from its prior sworn representations by arguing that
the representations were made “very early in fést development.” (Trial Tr. at 1731-32 (Lockheed
closing).) The Court rejects Lockheed’s attempalay fast-and-loose with its prior and at-the-time-
advantageous sworn representations regardmguwiich from TCE to TCA in the vapor degreaser,
especially since Lockheed’s past position is corroborayedarry Borgelt, who was a safety engineer for
LPC from 1966 to 1974.SeeUSX841 at 251-52 (Borgelt Dep.).)

“*8 The Court also concludes that the contribution, if any, of TCE from the Norton Air Force Base
TCE plume into the Redlands TCE plume is of noseguence. The map relied on by Dr. Feenstra that
showed the Norton and Redlands TCE plumes overlappeePK1972) demarcated the plumes using
TCE concentrations of 0.5 pg/L, ten times lowantiCalifornia’s current maximum contaminant level
for TCE of 5 pg/L. (Sterrett Decl. 11 165, 288¢ alsdrial Tr. at 648-50 (Feenstra).) The two plumes
do not currently overlap at TCE concentration levels requiring cleanup, and to the extent that they
overlap, the commingling will not cause the TCE concentration in the Redlands TCE plume to increase
above the maximum contaminant level. (Trial Tr6%8-54 (Feenstra).) Moreover, Lockheed failed to
demonstrate that contributions from the Nortonarce Base TCE plume has caused in the past or
would cause in the future increased response costs for the Redlands TCE pluaie656-56; Sterrett
Decl. 91 20-21, 209-10.)
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dissolved in the rain and percolated ittte soil and eventually the groundwatetf. (Trial Tr. at
730 (Feenstra); Sterrett Decl. 1 141; PX1224 at 10.)

However, the Court also finds that someta perchlorate contamination at the Burn Pit
Area probably originatedre-burn. LPC operated the Burn Pit Area at Potrero Canyon much
differently than its burn pits at the Redlandsility. Rather than burning propellant wastes on a
daily basis, mere minutes after putting the wastes into thegqatUSX910 at 183-84 (Heeseman
Dep.); USX963 at 86 (Speer Dep.)), at th&r&o Canyon facility LPC accumulated wastes
(propellant, solvent, etc.) over montheleburned them only a few times per yes&ed
USX49.0074-75; USX53' The pits were deeper than teagt Redlands and the burns much
larger — each containing up to 250,000 pounds of wastes. (USX49.0074-76.)

Larry Borgelt, a safety engineer at LRGmM 1966 to 1974, explicitly contrasted the
Redlands and Potrero Canyon burn pits (USX84433t33 (Borgelt Dep.)), referring to the
latter as a “disposal area.” 8X841 at 318 (Borgelt Dep.).) In anticipation of a burn event, LPC
stored some wastes in drums on a congrate(USX49.0077), but also accumulated wastes
directly in the burn pits. SeeSterrett Decl. § 228.5ome of the barrels accumulated in the pits
were leaking and some wezgeptied directly onto the ground. (USX841 at 318-19 (Borgelt
Dep.); USX842 at 432 (Borgelt Dep.).) These-purn event practicemntributed to the
perchlorate contamination associated withBen Pit Area. Liquid wastes containing AP,
either poured directly into the burn pit or leakout of barrels, percated into the soil and
groundwater. Likewise, solid ABumped into the burn pit weeks mionths before a burn would

dissolve in the rain and infiltrate into theil and groundwater. (Sterrett Decl. 1 230.)

*9 This was only the case following the termination of the Large Solid Propellant Motor Program
in 1966. Prior to 1966, LPC burned materials on a daily or weekly basis. (Feenstra Decl. I 156;
USX49.0076.)
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LPC’s “hog out” procedures caused the pdorate soil and groundater contamination
associated with the Large Motor Washout Ared the Rocket Motor Pduction Area. (Sterrett
Decl. 11 220-21.) As described above, LPC wdgbropellant out of defective rocket motors
using high-pressure water jetsaibow the reuse of the expensivetalegocket casings. (Feenstra
Decl. 1 164; USX49.0068; USX12.0050, .0055-56he propellant was hogged out onto the
bare ground where the AP leached out of the plaoedissolved in the water, and percolated
into the soil and groundwate(Sterrett I 221; USX49.006&f. PX1067 at 4.) Today, hog out
procedures are a recognized source of perchlorate groundwater and soil contamiSagon. (
PX1224 at 10.) As Mr. Bauer testified, “if thepgged out on the ground, then it's a source.”
(Trial Tr. at 1160 (Bauer).)

C. LaBorde Canyon facility

As with the Potrero Canyon fiéity, the parties do not dispaithe sources of perchlorate
contamination at the LaBorde Canyon facilitygeé€Trial Tr. at 1238-39 (Lockheed and
government counsel).) Perchlorate contatimeassociated with the Test Bay Canyons
originated, as the name suggests, from rocket motor testing and firing operations. (Feenstra
Decl. § 169; Sterrett Decl.  240.) Although itiiclear precisely by what mechanism AP from
the test-fired rocket motors ended up on thaugd, the levels of pentorate contamination
associated with the Test Bay Canyon indi¢htd the ground surfaseas “flood[ed]” with
“perchlorate-bearing water.” (Feenstra Decl. | 8@ als®terrett Decl. 1 240.) Dr. Feenstra
hypothesized that LPC may have “hogged-out” defective motors at the Test Bay Canyon.
(Feenstra Decl. 1 169.)

Perchlorate contamination associated with\itlaste Discharge Area was caused, at least

in part, by LPC’s disposal of proltent wastes from its burn pit§Feenstra Decl. { 170; Sterrett
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Decl. § 241.) In 1962, the Santa Ana ReglidMater Pollution Control Board issued a
Resolution to LPC to direct its opéicn of the Waste Discharge AreaSegPX1116.) Under
that Resolution, LPC was allowed to dispo$@pproximately 5000 gallons per year of
propellant waste that remained after burning louen pit. (PX1116 at 1-2.) As described above,
burning did not completely destroy all of the APpropellant wastes. Thus, some of the AP
residue remaining in the wastgisposed of at the Waste Discpa Area dissolved in rainwater
and percolated into the soil and groundwat&ee{rial Tr. at 730 (Feenst); Feenstra Decl.
171; PX1224 at 10.)
. TRADITIONAL EQUITABLE ALLOCATION

Because the parties have stgdel to liability, and substaally all of LPC’s operations
at the Sites were in performance of governncentracts or subcontractee Court begins its
analysis by invoking thper capitaapproach: a fifty-fifty split between Lockheed and the
government.Cf. Davis 31 F. Supp. 2d at 63-64 (describthg proper and improper times to
begin with aper capitaapproach). $ee alsdrial Tr. at 29-30 (Lockheed counsel advocating a
per capitaapproach)id. at 1931, 1941 (Lockheed closingFyom there, the Court adjusts the
equitable allocation based on its findings, keepingiimd that “[m]athematical precision in this
process is not realisticalpchievable or desirable United States v. Consolidation Coal Co.
184 F. Supp. 2d 723, 744 (S.D. Ohio 2002).

A. Limited value of certain equitable factors

1. Wastattributable to each party

In many cases, “the dominant factor inedenining each party’s equitable share of

liability is the extent to whickhe response costs are attributablevaste for which that party is

directly responsible. Davis 31 F. Supp. 2d at 64. This consatern, reflected inhe first three

59



Gore Factors and the first Torres factor, is ingjalle here, for all of the perchlorate and TCE
contamination originated from I@s operation of the Sites indlperformance of its government
contracts. It is therefore impsible to attribute even rough qtiéies of the perchlorate and TCE
contamination between the parties without dejvimto issues reganagy the extent of the
government’s involvement in and control ovaste disposal practices the Sites. See infra
Section II.B.-C.)

2. Parties’ relative benefitsdm waste disposal activities

“Fairness suggests that pastigeriving greater benefit frodisposal of hazardous waste
should bear a greater portion of the respoligitbor mitigating its adverse effects.Davis, 31
F. Supp. 2d at 6&ee also Weyerhaeus&71 F. Supp. at 1426. The economic benefits to the
parties from LPC’s operations tiie Sites were “roughly equal3ee AISLICGI, 2013 WL
135405, at *9. The government benefitted fronCldresearch and development and received
rockets supporting eight major Cold War-eragrams, and LPC received payments for these
services and product$ee id.Although LPC may not have reggh large profits from its
contracts with the government, it helped its pamorporation Lockheedircraft Corporation
establish a foothold in the rocketopulsion field, a position thabckheed retains to this day.

3. Degree of cooperation.

The sixth and final Gore factor considersetdegree of cooperati by the parties with
Federal, State or local officials to prevent &aym to the public healtbr the environment.”
Envtl. Transp. Sys969 F.2d at 508. Because non-cooperating parties can undermine
CERCLA'’s goal of promotingjuick and efficient cleanupsee Consolidation Coal84 F.

Supp. 2d at 751, “[tlhe degree of cooperation \gitkiernment officials to prevent any harm to

¥ Seel ockheed’s Memo. on the Benefit Receivedlmgkheed Propulsion Company, Feb. 20,
2014 [Dkt. No. 124] at 3-6; U.S. Memo. on the Bfgrieeceived by Lockheed Propulsion Company, Feb.
23, 2014 [Dkt. No. 134] at 1-2.
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the public health or the environment is venportant in the comibution analysis.”Cent. Maine
Power, Co. v. F.J. O’'Connor C®B38 F. Supp. 641, 646 (D. Me. 1993). Lockheed argues that
because it has cooperated with California cleaauthorities since before remediation efforts
began, and the government did not admit liabuityil the eve of this trial, the “cooperation”
factor should favor Lockheed and disfavae tovernment. (Trial Tr. at 1939 (Lockheed
closing).)

However, Lockheed proceeds on a somewlistbrted view of the facts. Although
Lockheed has cooperated with the state authsniegarding cleanup at the Sites, it cooperation
can hardly be considered voluntarily. Lockheéedied liability for the Redlands TCE plume for
years (PX1677 11 12, 36; Trial Tr. at 332a@man)) and initiated cleanup effoasly after
ordered to do so by the Santa Ana Regional W@tmlity Control Board.(Trial Tr. at 331-32
(Blackman).) For the government’s part, thereasvidence that any California state agency
ever asked the government to undertake respeffaes, and neither Lockheed nor any other
party sought reimbursement from the government under CERCLA until this suit was filed in
2008. And while the government has dwoectly paid for any response costs yae
Consolidation Coal184 F. Supp. 2d at 751 (finding that a failure to pay for response costs or
actions prior to CERCLA suit relevant to whetlige PRP meaningfully cooperated), its protests
against doing so are grounded primaatythe fact thait has alreadyndirectly paid for the
majority of Lockheed’s rgmnse costs at the SitesSeeMeyer Decl. I 29 fig. 5.).

In short, Lockheed was forced by aeg@ and abatement orders to undertake its

remediation efforts, and the government hétsefaindirectly) footed most of the biif. On these

*1 The fact that Lockheed has indirectly reaebthrough government contracts over 72% of its
past response costs for the Sites distinguishes this cas@lgiC I, in which that court concluded the
plaintiff’s cooperation with state regulatory authadtiover a twenty-year period, without assistance from
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facts, the Court cannot conclude that the government hasriesemnngfully uncooperative such
that it should receive an upward adjustmants equitable allocation for the Sites.
4. The government’s ownership of waste

Pursuant to the government propeaatguses in its contracts with LPthe government
owned an unknown, but undoubtedly siealamount of the AP and TGQRat was disposed of at
the Sites. Under government contracting provisititis will vest in the government for certain
property — including chemicals and other raw malge — purchased anged by a government
contractor. When title vests in the governngenerally depends on the type of contract and
whether contractor charges the prapas a direct or indirect cost.

Under LPC’s cost-reimbursement contractghsas the Apollo subcontract (PX104), title
vested in the government for property charged dsect cost aoen as the property was
delivered to LPC, and title vestéar property charged asdirect costs at the earliest of three
events, including LPC’s use of property in periance of the contract or the government’s
reimbursement of the cost to LPC. (Johnson D8l) For LPC's fixed-price contracts with
progress payments, such as the SRAM produstitacontracts, title vested in the government
for property charged as both direct and indicaxgts upon the issuanceaprogress payment to
LPC. However, title reverted back to CRit the termination of the contractd.(f 9; Nagle

Decl. 11 98, 103-105)

the federal government, necessitated a 5% isergathe government’s equitable shasee AISLIC |l
2013 WL 135405, at *5-6.

%2 Government regulations did not requineefi-price contracts without a progress payment
clause €.g, USX188) to include a government property clause. (Nagle Decl. § 100-01.) Thus, LPC
owned and retained ownershipadf AP and TCE used in its performance of those contraBise id
102.) Due to the limited record in this cased supran. 31), it is impossible to determine what
percentage of LPC’s contracts were fixed-price without a progress payment clause or what percentage of
AP and TCE wastes those contracts represengeeT (ial Tr. at 151-52, 156-57 (Johnson).)
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LPC most likely charged most,nbt all, AP as a direct coahd TCE as an indirect cost
to government contracts. (Johnson Decl. T 2@i&lRBecl. § 135.) Thuysitle vested in the
government for both materials during some pairthe manufacturing processes and, depending
on the contract type, remained vested in theegament indefinitely (cost-reimbursement) or
until the end of the contract (fixed-price wihogress payments). In either event, the
government retained title over at least some ®fAR and TCE at the time of their disposal at
the Sites® Lockheed argues that the governmeatisiership of the AP and TCE ultimately
disposed of at the Site should result inghler equitable allocatidior the government.H.g.,

Trial Tr. at 33 (Lockheed opening).)

Merely owning the hazardous substances tiaused response costs is, however,
insufficient for liability under CERCLA.See Morton Int)l 343 F.3d at 679. Instead, a non-
disposing owner of a hazardous substance is ggnkaale only if he aranges for its disposal
or treatment by a third party. 42 U.S.C. 8§ 9607(a¥8¢; alsdurlington N, 556 U.S. at 610-

11. The Court considers this distinction todmeimportant signal that, in passing CERCLA,
Congress was more interested in hoddiiable, where digtguishable, thosetho disposeodf
andcontrolled the disposalf hazardous substances rather than thideeownedhem.

In its exercise of equitable digtion, the Court applies thisstiinction here. It is unclear
how much of the AP or TCE used (and dispos@at the Sites the government actually owned.

While the government ownership waselik significant in absolute terms.(), pounds of AP or

3 Mr. Nagle, the government’s contracting expert, opined that “any title to materials acquired by
the government pursuant to a title vesting clause[] @vaot survive the consumption of the material in
the manufacturing process and, therefore, the govemhdid not ‘retain’ title to waste generated by
[LPC] during contract performance.” (Nagle De&glLl43.) The Court is sympathetic to Mr. Nagle's
pragmatic opinion that the title vesting clausesen®t meant to extend to waste and shares his
reluctance to engage in a debate over the metaphysiestion of who owns waste at the molecular level.
(SeeTrial Tr. at 1058 (Nagle).) However, from xtigal standpoint, the contract clauses do not provide
automatic title reversion or automatic governnmasdandonment for “waste” property. Thus, the Court
concludes that the government's title in AP ai€E survives even afterach becomes “waste.”
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gallons of TCE), Lockheed’s government contsatpert could not cohale with a reasonable
degree of certainty that the government owned rtfae fifty percent of either AP or TCE used
at the Sites. (Trial Tr. at 157 (Johnson).) rtaver, regardless of the government’s ownership,
Lockheed possessed the waste at all times apdancluding the time of disposal. And, for

fixed price contracts with progse payments (like SRAM), the waste — even if already disposed
of — reverted back to Lockheed upthie termination of the contractSeeAlISLIC I, 2013 WL
135405, at *8.

Thus, while ownership of the TCE and APyntee an importantaictor in establishing
arranger liability under CERCLA 8 108)(3), this is not the issue beéathe Court. Rather, as to
the allocation analysis, the Cofirtds the ownership of the substes to be of limited value.

Cf. AISLIC Il 2013 WL 135405, at *8. The tidal issue is not ownerghin the first instance,
but rather the parties’ respeaicontrol over the disposal ®CE and AP at the SitesS€e infra
Section II.B.-C.)

5. The government’s owrship of facilities

Owning a facility at the time hazardous substanee® disposed of at that facility results
in liability under CERCLA. See42 U.S.C. 8§ 9607(a)(2). From this statutory hook, courts
frequently allocate an “owner’s share” of lilillyi to parties “simply by virtue of being the
landowner,”United States v. R.W. Meyer, In@32 F.2d 568, 571 (6th Cir. 1991), or owning the
leaking or faulty equipment at a site.g., AISLIC II, 2013 WL 135405, at *4-5.

Both parties owned equipment at the Site3ee( e.g.USX26.0018-28; USX27,
USX28.0025-27.) Indeed, the government stimadb its liability under CERCLA because it
owned and furnished some of the major pieces of equipment for LPC’s operaBen$ridgl Tr.

at 899 (government counsel).) Lockheed ardgli@isgovernment ownership of this equipment —
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including the vapor degreaserBuilding 91 and the hogged-outcket casings at the Potrero
and LaBorde Canyon facilities — should weigh.otkheed’s equitable favor because those
pieces of equipment were source§ 6E and perchlorate contaminatiore( “facilities”) at the
Sites. E.g, Trial Tr. at 33 (Lockheed openinggt. at 1946 (Lockheed closing.)

Lockheed is correct thabth the government-owned vapor degreaser and hogged-out
rocket casings ar“facilities” under CERCLA 8§ 101(9)See Am. Int'l Specialty Lines Ins. Co. v.
United StategAISLIC I), 2010 WL 2635768, at *23-24 (C.D. [Caune 30, 2010). The Court,
however, does not consider the government’s roergrship of certain pieces of equipment to
have much importance in determining an edpé@allocation. Instead, just as with the
ownership of the waste, the Court considers “[flextuditional to the simple fact of ownership”
of facilities — in particular the parties’ respecto@ntrol over the disposal operations — to be the
paramount equitable consideratiddee Yankee Ga852 F. Supp. 2d at 248. Thus, the Court
does not adjust theer capitaequitable allocationn account of either pig’s ownership of
equipment or facilities at the Sites.

6. Knowledge of risk gfollution from AP and TCE

The fifth Gore Factor considefthe degree of care exerdisky the parties with respect
to the hazardous waste concerneBrivtl. Transp. Sys969 F.2d at 508. As the Court
concluded above, the contantioa at the Sites originatethter alia, from pouring TCE and AP
wastewaters, and burning solid propellant wasbn the bare ground. Mr. Bauer, a government
expert, opined these disposal iirees violated the standard cdire in existence at the time of
LPC’s operations. (Trial Tr. at 1086-87 (Bayy Bauer Decl. 111(b), 11(e), 138(b).Jhe

Court does not credit Mr. Bauer’s testimony for two reasons.
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First, although LPC knew that the Sites wie@ated in areas witbensitive groundwater
supplies gee, e.gUSX15.0002-03; USX43.0002)SX50.0002; USX970 at 140-41 (Speer
Dep.); USX977 at 35-36, 43 (Stickney Depngjther TCE nor perchlorate were known
groundwater contaminants at the time LPC ofeerthe Sites. “[T]here was generally no
recognition that TCE posed a dangettie environment until the mid 1970’sBolinder Real
Estate, L.L.C. v. United State®002 WL 732155, at *8 (D. Utah Apr. 24, 2002). Indeed, TCE
groundwater contamination was first discovare@alifornia only in 1979 (PX1537 at 12), and
the EPA did not regulate TCE as a drinkuagter contaminant until 1989. (PX2060 at 18.)
Similarly, according to the U.S. Governmerdcduntability Office, perchlorate “was initially
identified by EPA as a potential [groundedtcontaminant in 1995” (PX1229 at 3), and,
according to the DOD, did not “emerge[] as an emvinental issue of natnal interest [until]
1997,” when new testing processtecreased the det®n threshold from 400 to 4 pg/L.
(PX1223 at 5see alsd®X1229 at 3-4% Although LPC knew when it operated the Sites that
AP was a dangerous material, their safety concerns were limited to fires and explosions and did
not extend to environmental contaminatio8eé, e.q.Trial Tr. at 8794-95 (Oppliger).)

Second, both pouring TCE and AP wastewatesburning solid propellant wastes on
bare ground were entirely consistevith the general standards of ean existence at that time.

For TCE, the Court need look no further thihe government’s position in a prior case:

>* Accordingly, the Court does not credit Mr. Bauer’s testimony that members of scientific
community knew that pouring TCE or AP wastewsiter burning propellants on the bare ground would
cause groundwater contamination. (Trial Tr. at1t88 (Bauer).) Mr. Bauer’s reliance on “personal
experience and knowledge and chemical reseaithat 1083), as well as a single, ambiguous scholarly
article from 1953 that concluded “[s]olvents and soluble chemicals contained in industrial wastes . . .
remain in solution in the liquid phase . . . ggaicolate downward to the underlying groundwater”
(USX810.0006) is countered by the vast weightefevidence that neither TCE nor perchlorate were
considered groundwater pollutants at the time LPC operated the Sess-eénstra Decl. 11 96-102
(TCE), 175-91 (AP/perchlorate); PX2020-2024 (summary tables of historic published literature on
groundwater contamination re: E} PX2025-2028 (summary tables of historic published literature on
groundwater contamination re: AP/perchlorate).)
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It is undisputed that thglaintiff's allegations ohegligence, in particular,

‘pouring the solvents onto the ground . .even if true, could not have violated

any standard of care in existencepto, or during . . . the early 1970s.
Snyder et alv. United State04-cv-627, Gov’'t Memo. in Support of Mot. for Summ. J. at 3-4,
(Feb. 22, 2006 S.D. Miss.) (PX2060). Snydey the government adopted its expert’s opinion
that the disposal of TCE on the bare ground ‘detting it evaporat’ was common practice
throughout the period from 1940 until 1973, followadnufacturer's recommendations, and was
not at variance with state taderal regulations.”Id. at 19;see alsd®X1948 (summary table of
historic manufacturer disposal recommendationgE).) This was so because the prevailing
understanding at the time was that TCE pouredawa ground would evaporate or be absorbed
in the surface or subsurface soils and “waudtl contaminate or alter the intended use of
underground water supplies.” (PX2060 af)19

For perchlorate, the Court does not crédlit Bauer’s opinion that LPC should have
burned AP and propellant wastes at the Retfaand Potrero Canyon facilities in burn pans
rather than on the bare ground in burn pitsau@ Decl. 11 11(e), 133-36, 138(c).) LPC’s
burning of propellant wastes on the bare grounsl @zmsistent with both military and industry
practice during LPC’s operations at the Sites. Military manualscajpe to the LPC’s
operations explicitly recommended the bamof explosive wastes on bare grounied, e.q.
PX0002 at 316; PX0003 § 125(b)(1), (c); PX0&3¥%3-6, 4-11, 4-12; PX0007 § 1505; PX0009 8§
7-2(c).) And the United States military itself had propellant wastes on the bare ground and in
burn pits at its facities (Trial Tr. at 1380 (Dull))including at Camp Irwin, where the
government occasionally disposed of wastes from the Redlands faclagU$X852 at 168
(Borgelt Dep.).) Indeed, the government failed to ideraifygovernment facilities where burn

pans were used for propellant wastes prior €0li80s. It is no surprise, then, that the rampant
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perchlorate groundwater contaration at historidOD and NASA facilities was caused by the
same activities for which the government now seekfault LPC: “disposing of perchlorate
wastes in open pits, open burning and detonatf perchlorate, angsing water to remove
perchlorate residue fronocket engines.” eePX1229 at 267 Indeed, in 2010, the GAO
identified, in California alone, seven governmeaulities with perchlorate-contaminated
groundwater that were listed on the Superfundadati Priorities List and eleven DOD facilities
with perchlorate groundwater levels exceeding 15 pgil.af 42, 44.)

On these facts, the Court cannot agree thighgovernment’s position that LPC breached
any generally recognized standard of car@dyring TCE and AP wastewaters and burning
solid propellant wastes on the bare ground at the Sites.

7. Violation of California water quality laws
A party’s violation of an environmental law force at the timef its disposal of

hazardous wastes can be an important equitabler relevant to a PRP’s degree of care,

> The Court also concludes that LPC’s hog ootpdures did not violate any a standard of care
in existence at the time. In the 1970s, “hogging out” was widely used by solid propellant rocket motor
manufacturers as a cost-saving tactic that allovedeuse of expensive metal rocket casin§ee (
PX0457 at 5-10 to 5-1kgee alsdPX1229 at 26.) Indeed, as late as 1975 DOD contracted with companies
to hog out rocket motorsSeeAlISLIC |, 2010 WL 2635768, at *11-12.

% Mr. Bauer appeared to adopt the so-called “prémaary principle” as the relevant standard of
care in a CERCLA allocation actionSde, e.qg.Trial Tr. at 1087, 1141 (Bade) An amorphous pillar of
contemporary environmental theory, the precautiondngcipte “requires that in the light of scientific
uncertainty, when credible evidencepist forth that a risk exists, action should be taken to minimize that
risk or eliminate it even though absolute proa$mot been obtained which quantifies the rigkew
Mexico v. Gen. Elec. Ca335 F. Supp. 2d 1185, 1221 (D.N.M. 20GBe alsdOXFORD DICTIONARY OF
ENVIRONMENT AND CONSERVATION 353 (2008); Thomas O. McGarityITBE: A Precautionary Tale28
HARV. ENVTL. L. REV. 281, 334-35 (2004). While the pretianary principle may be equitably
applicable in other CERCLA cases, it is of little v@here. For applying the precautionary principle as a
standard of care requires, at a minimum, a demonstration that some factual basis for the exercise of
precaution —+.e., knowledge of the potential environmental riskxisted at the time of the relevant
disposals. There is no such factual basis herectnt evidence exists that anyone (the government
included) was exercising precaution, or had any inklindotso, with regard to the disposal of TCE or
AP between 1954 and 1975. Hindsight, however peiifean insufficient basis for imposing a standard
of care as demanding as the precautionary principle.
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culpability, and cooperation with government authorities. Environmental violations are most
relevant to the extent that (1) the lawna coterminous with CERCLA liabilityi.€., strict
liability for disposal of hazardowgibstances); (2) the party’s actsoclearly violated the law as
established at the time of the plisals; (3) those violations wesgher knowing or reckless; and
(4) compliance with the law would have redutlee total contamirteon or response costs.

The government argues that LPC’s equitablare should be increased because it failed
to submit reports of various waste dischargdbaSites as required under the Dickey Act, 1949
Cal. Stat. ch. 1549. (Trial Tr. at 874, 901-02 (gov't openifigPRassed in 1949, California’s
Dickey Act established regional water qualityntrol boards and a seatvater quality control
board “to co-ordinate state activities with reygo water pollution and nuisance by sewage and
industrial waste.”SeeNote,California’s Water Pollution Problen3 Sran. L. ReEv. 649, 652
(1951). Dickey Act 8 13054 required “[a]ny person proposing to disclsargage or industrial
waste within any region, bér than into a community seweissgm, [to] file with the regional
board of that region a report sfich proposed discharge.” (USX122.0087Q®nce a discharger
filed a report, the regional board was to “prése requirements as to the nature of such
discharge with relation to the conditions existing from timénbe in the disposal area or
receiving waters upon or into which the disgjeis proposed and notify the person proposing
the discharge of its action.ld() The discharger was required‘fwovide adequate facilities to

meet any such requirements” prescribed by the regional bddril. (

" The government did not dispute Lockheed’s a&sethat LPC complied with California’s air
pollution laws by obtaining the necessary permits waggrating the evaporation and burn pits at the
Sites. (Trial Tr. at 1751 (Lockheed closing); Feenstra Decl. 11 40, 49-50.)

%8 Dickey Act § 13005 defined “industrial wastefoadly as “any and all liquid or solid waste

substance, not sewage, from any producing, manufacturing or processing operation of whatever nature.”
(USX122.0002.)
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According to the California Attorney General’s interpretation of the Dickey Act, the
disposal of industrial wasteh land with a possible subsequardvement by evaporation or
percolation into . . . underground waters” was abered an “indirect” discharge. 48 Op. Cal.
Att'y Gen. 85, 86 (1966) (USX1175). The governmasderts that LPC repeatedly violated the
Dickey Act by disposing ¢juid industrial wastes e.g, TCE and AP wastewaters — on the bare
ground at various locations aetites without filing notices gfroposed indirect discharges
with the Santa Ana Regional Water Quality Control BoaElg.( Trial Tr. at 900-03 (gov't
opening); Bauer Decl. at 1 168.)Mr. Bauer opined that LPC was aware of the Dickey Act
because it submitted a notice of proposed wastehdrge in 1962 for the Waste Discharge Area
at the LaBorde Canyon facility and subseqlyer@ceived a Resolution from the Board
approving the proposed disega. (Bauer Decl. T 168°%) Mr. Bauer further opined that had
LPC submitted notices of proposed waste dischdogats various indirect discharges across the
Sites, the Board would have investigated kkely placed requirements on the discharges to
limit groundwater pollution. Id. 7 166.)

Lockheed’s expert, Mr. Delaney, testifisdresponse that LPC had no responsibility

under the Dickey Act to file nmtes of proposed waste dischas with the Board for the

% In particular, Mr. Bauer opined that LPC violated the Dickey Act by failing to notify the Board
of most of its disposal activities, including, but hotited to, LPC’s use of burn pits at the Redlands and
Potrero Canyon facilities, the washout from gnmgdand mixing buildings and the discharges from
Building 77’s south sump at the Redlands facility, the hog out procedures at the Potrero Canyon and
LaBorde Canyon facilities, and the waste dispossdsat the Potrero Canyon and LaBorde Canyon
facilities. See, e.g.Bauer Decl. 1 104, 117, 122, 137, 168.)

89 Mr. Bauer also opined that LPC violatedhtickey Act Resolution for the Waste Discharge
Area at the LaBorde Canyon facility — Resolution 62-24 — by constructing too many ponds and by
discharging perchlorate and other compounds not listed in the resolution. (Bauer Decl. 1 205-06.)
However, under that Resolution, the Board wasaadtbto and did “[p]eriodically” inspect the Waste
Discharge Area to ensure compliance with tlesdution. (PX1116 at 3; PX1121; PX 113@0rther, as
noted above, no one at the time knew that the baimegidues disposed of at the Waste Discharge Area
would still contain perchlorateqSeeTrial Tr. at 730 (Feenstra); Feenstra Decl. § 171; PX1224 at 10.)
Based on these facts, the Court cannot agreé B@tviolated Resolution 62-24 when operating the
Waste Discharge Area at the LaBorde Canyon facility.
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disposals of TCE and propellants on the barempiat the Sites. (Delaney Decl. § 13.) In
particular, Mr. Delaney opined thaeéither the Dickey Act nor itsuccessor, the Porter Cologne
Water Quality Act of 1969, 1969 Cal. Stat. cB24prohibited “intermittent or accidental
wastewater [indirect] discharges’ctuas those that occurred a¢ thites. (Delaney Decl. | 13;
see alsdlrial Tr. at 419-20 (Delaney).) Instkaaccording to Mr. Delaney, the notification
provisions of the Dickey Act only covered “largeale, purposeful” disposals of industrial
wastes directly or indicly into surface or groundwaters. rid Tr. at 419 (Delaney); Delaney
Decl. 1 13))

Although the parties dedicatesignificant amount of time tthe issue of whether LPC
violated the Dickey Act, thedlirt is unable to resolve thislube for purposes of determining
Lockheed’s equitable share. rdij it is unclear whether LPC théhe duty to report to the Board
its disposal of TCE and propatit wastes on the bare groundhet Sites. Contrary to Mr.
Delaney’s opinion, the Dickey Adoes noprovide an exception fate minimisor intermittent
discharges. Instead, the plaanguage of the statute respd a notice of proposed waste
discharge foanydischarge of industrial waste. $8122.0007.) Further, that TCE and AP
were not known groundwatepllutants at the times(praSection 11.A.6) seems irrelevant under
the Dickey Act’s broad defition of “industrial waste.” (USX122.0002.) On the other hand, the
Board periodically inspected each of the SiseePX1121; PX1130), and no evidence exists
that the Board ever instructed LPC to filaaice of proposed waste discharge for any of its
disposal activities. Gf. PX1130 (“No written instructions @egulations from [the Board] has
been received.”).) Indeed, in 1967, the Baaodsidered “the amouwff industrial waste
discharged by LPC into the water drageebasin . . . to be negligible.1d() This arguable

conflict between the statutedthe Board’s on-the-ground enforcement of the Dickey Act
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suggests that the Board and LPC’s contempmas understanding of the Act was thalidt not
apply to LPC'’s disposal activiti&.

Second, even assumiagguendathat the Dickey Act applied to LPC’s disposal
activities, the Court cannot agree with Mr. Bauer’s speculation had LPC complied with the law,
the Board would have imposed requirensethiat would have reduced groundwater
contamination or response costsha Sites. Under the Dickéct, the Board lacked the power
to prohibit indirect discharges. 48 Op. Cal. Att'y Gen. af86=urther, although the Board
could set limits on the concentrations of contaminants in discharged industrial se@3tea(

Tr. at 1129-31), the statute “prohibited [the Bjdrom specifying thelesign, location, type of
construction or particular manner in which compliance may be had.” Ronald R. Riaies,
Pollution: An Affirmative Response by the California LegislatuirBre. L. J. 2, 19-20 (1970).
Considering the Board’s seeming lack of cem regarding LPC’s industrial waste disposal
practices $eePX1130), the fact that neither TCE rpmrchlorate were recognized groundwater
contaminants at the tinféand that LPC generally operateshsistent with the recognized
standards of care for TCE and AP waste dispaea supréSection 11.A.6), the Court is unable

to conclude that if LPC hadperted its waste discharges, theaBbwould have required LPC to

®1 The government provided no evidence that other solid rocket motor manufacturers filed notices
of proposed waste discharges for the common disposal metleadsyrn pits and hogging out, that are at
issue here. Indeed, with the exception of the Aerojet General Corporation’s notice of proposed waste
discharge (which, as discusgatfta n. 64, is not comparable to Ldteed’s activities at the Sites), the
government provided no evidence that any manufactatehe time filed notices of proposed waste
discharges related to TCE or perchlorate.

62 Although the Porter-Cologne W Quality Control Act was passed in 1969, it was not until
1975 that the California Attorney General interpreted the statute as providing regional boards with the
authority to prohibit indirect discharges. 58 Op. Cal. Att'y Gen. 531, 531 (1975) (USX1176).

% Indeed, as the Los Angeles Regional Water Quality Control Board 8iat68Q “TCE and
other volatile organics now listed on EPA priority pollutant lists were not knowel@ved to have been
posing [a] pollution threat to groundwaters becaudbaaif high volatility and loss to evaporation at the
time of use” in the 1950s throlighe 1970s. (PX1532 at 128.)
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undertake preventative actionsréaluce the TCE or perchloratencentrations in its industrial
wastes before dispos¥l. The government’s suggestions that the Board could have set discharge
limits that required burn pans other preventative measures (Trial Tr. at 881, 903-04 (gov'’t
opening);id. at 1140 (Bauer); Bauer Decl. § 35) arsoadpeculative and lack support in the
record.

In sum, the Court cannot conclude that LR@ated the Dickey Act as it was understood
or applied at that time or that LPC’s “coliamce” with the Act would have led to Board
regulation of its discharges and thus reducedacommation and response costs at the Sites today.
Accordingly, the Court gives no equitable weigihthe issue of LPC’s compliance (or lack

thereof) with the Dickey Act.

® To argue otherwise, the government points to the regulation, under the Dickey Act, of the
Aerojet General Corporation’s solid rocket mgbooduction site in Rancho Cordova, Californi&eg,
e.g, Trial Tr. at 883-84, 900-01 (gov't opening); iga Decl. T 34.) Aerojet submitted a notice of
proposed waste discharge to the Central Valley dgediWater Pollution Control Board in the early
1950s and the Board adopted a Resolution prohibiting the discharge of wastes cointéniatig, TCE
and AP “in a manner which will permit their entry into either the groundwater or the waters of the
American River.” (USX128.0002.) The Board moeiifithe Resolution in 1962 to impose stricter
discharge limits. (USX132.) The government arghas Aerojet’s filing of a notice of proposed waste
discharge and the Board’s issuance of Resolutiaregdeng those discharges demonstrates both that LPC
violated the Dickey Act and that, had LPC filed aic®bf proposed waste discharge, its regional board
would have regulated its disposals as indirect discharges.

However, Aerojet’s operations are too distifioin LPC’s to credit the government’s argument.
First, Aerojet’s discharge methods wepecifically designetb allow its industrial wastes to percolate
into the ground. KeeTrial Tr. at 413-14 (Delaneyig. 802-03 (Feenstra).) LPC's only directly
comparable disposal processes at the Sites weredheofation pits” in the Waste Discharge Area at the
LaBorde Canyon facility, for which LP@id file a notice of proposed waste dischargBedd. at 802-03
(Feenstra).) Second, Aerojet’s disposals were vimlans — up to 1000 galloqser day — and contained a
much higher quantity of AP than at LPC’s Sites — up to 270 pounds per day. (PX1112 at 1; Trial Tr. at
1154 (Bauer).) Even so, the Board’s concern Wihojet’s discharges wassicity to plant life.
(PX1112 at 3.) And finally, the Aerojet and LPC operations fell under the jurisdiction of different
regional water quality control boards — Central Vallagl &anta Ana, respectfully — such that the Court
cannot automatically infer that the Santa Ana Boasdldrhave taken the same actions for LPC that the
Central Valley Board took at the Aerojet facility.céordingly, the Court finds that Aerojet’s regulation
under the Dickey Act is of limited relevance to this case.
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8. Ability to Pay
“[T]he principal reason for considering ability pay is to ensure that the party seeking
contribution will not bear sole responsibilfiyr any portion of the joint liability otherwise
attributable to defendants frowhom recovery is unlikely."Davis 31 F. Supp. 2d at 66. This
factor is not an open invitationrfgourts to increase or decreasparty’s equitable share based
solely on net worth, but is instead meant to geize “that a PRP’s shaoé liability should not
be established at a level that exceeds its resqutestthe plaintiff be left to shoulder that
PRP’s equitable sharéd.® In this case, the parties’ aliiéis to pay have no real importance
because both Lockheed and the federal governarerdapable of shouldeg the entirety of the
cleanup costs for the Sites. The Court notesgehew that in the recégears of increased
government austerity and seridiscal shortfalls, Lockheeldas — primarily through U.S.-
government contracts — seen “record . . . @gsiand profit margin as well as strong cash
generation.” $eePress Releassypran.22.§°
9. Indemnificatiorprovisions
Both parties claim that certaindemnification clauses indlcontracts argue in favor of
lowering their share. Indemnification mershifts, but does not negate, CERCLA liabilitpee

42 U.S.C. 8§ 9607(e)(1). To determine whetme-CERCLA indemniftation clauses cover

% In this regard, the “ability to pay” consideration iseananteprotection against so-called
“orphaned” shares — “those shares of ‘liability attriblggb a party who is insolvent, cannot be located,
or cannot be identified.”PCS Nitrogen714 F.3d at 168 (quotirigyondell Chem. Co. v. Occidental
Chem. Corp.608 F.3d 284, 303 (5th Cir. 2010)).

% Since 1994, Lockheed’s stock price has soared from around $20 per share to around $160 per
share today, more than doubling the performance of the S&P 500 and the Dow Jones Industrial Average
during that time periodSeelLockheed Martin CorporatignY AHOO! FINANCE, http://finance.yahoo.com/
echarts?s=LMT+Interactive#symbol=LMT;range= (lasited April 22, 2014) (compare with “DJI” and
“GSPC” from January 3, 1994 to April 1, 2014)lthugh Lockheed’s net sales were down in the first
guarter of 2014, its profits were up by over 22% @frillion) compared to the first quarter of 2013.

Press Release, Lockheed Martin Corp., Lockheed Martin Reports First Quarter 2014 Earnings Results
(April 22, 2014),available athttp://www.lockheedmartin.com/usdws/press-releases/2014/april/0422hg-
earnings.html.
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CERCLA liabilities, “courts haveniformly held that the clausaust be either ‘[1] specific
enough to include CERCLA liability or [2] genéenough to include any and all environmental
liability which would, naturally, inalde subsequent CERCLA claims EIf Atochem N. Am. v.
United States866 F. Supp. 868, 870 (E.D. Pa. 1994) (quolegzer E., Inc. v. Mead Cor@4
F.3d 206, 211 (3d Cir. 1994)). Neither the inddrmoation provisions in the government-owned
facilities contracts (Wich favor the government) ntre ultra-hazatous activities
indemnification provisions in the SRAM produanti subcontracts (which favor Lockheed) satisfy
this test’

The government asserts that indemnificatiawvgions in its facilies contracts support
imposing a higher equitable allocation on LockheBdring LPC’s operationat the Sites, the
government and Lockheed entered into facilidestracts that provetl (often rent-free)
government-furnished equipmene-g, the vapor degreaser in Build 91 — to LPC for its use
in performance of its contracts. (U328.0004 (28 C.F.R. 813.101-8 (1955).) Facilities
contracts were required tovegovernment indemnificationaalses. (Trial Tr. at 952-53
(Nagle); Nagle Decl. 1 109.ynder one example of a goverant indemnification provision,
LPC agreed to

indemnify and hold the Government harmlagainst claims for injury to persons

or damage to property of the contraatoothers arising from the Contractor’s

possession or use of the Facilities. Herethe provisions of the Contractor’'s

related procurement contracts shaivgrn the Government’s assumption of

liability for such claims ariag out of or related to the performance of each such

related procurement contract and involtyithe possession or use of the Facilities.

(USX84.0029; USX 113.0020.)

67 At least two abandonment contracts, througiich the United States abandoned government-
owned equipment or raw materials, contained indfcation provisions that clearly shifted liability
arising from the disposal of those equipment and raw materials (including AP) to ERC PK461;
PX1073.) Because those contracts are so few, aniiddrto relatively small amounts of hazardous
substances, they are insufficiensstuft the equities in this case.
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The language in this provision is typicaf the type of language used to indemnify a
transferor against a tort, nuisance or trespkss)” — environmental liabilities are nowhere
mentioned.See Mobay Corp. v. Allied-Signal, Iné61 F. Supp. 345, 358 (D.N.J. 1991).
Without more, the Court may not infer anyeint to cover CERCLA response coslis.
Moreover, the provision is expressly limited by any contrary liability-shifting provisions in the
related procurement contract. (USX84.0029.) Thus, even assuming the facilities
indemnification provisiorid cover CERCLA response cositsis impossible to determine
whether the provision applies &my given instance of dispaisvithout reference to the
procurement contract — the vast majority of vilhéce not available. In any event, the Court’s
conclusion that thewnershipof facilities has little probativealue in determining allocation as
compared to theperationof those facilitiesgee supréection 11.B.5) means that the facilities
indemnification provisions are of little impori@ Accordingly, the Court gives no weight to
the government indemnification proiass in the fatities contracts.

For its part, Lockheed asserts that maéication provisions in the 1971-75 SRAM
production subcontracts — LPC’s lagj contracts at the Sites — support an equitable adjustment
in its favor. (Trial Tr. atL848-51 (Lockheed closing)Jhrough these indemnification
provisions, the government agreed to thbarmless and indemnify” LPC againster alia,

[c]laims (including reasonable expensdditigation orsettlement) by third

persons . . . for death, bodilyury (including sickneser disease), or loss of,

damage to, or loss of use of property; [[Joss of or damage to property of [LPC],

and loss of use of such property, but excluding loss of profit; . . . to the extent that

such a claim, loss or damage arises out of the direct perfoenaduthis contract;

is not compensated by insurance or otherwiseyasts from a risk defined in

this contract to be unusually hazardous

(PX0560 § 5.4.2.1 (emphasis added).) Thereotd defined as “unusually hazardous”:

all risks resulting from or in conneoti with (i) the explosion, detonation,
combustion, or surface impact of a nisssimulated missile or component
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thereof utilizing the material delivered services renderechder this contract;

(ii) the use of materialsontaining radioactive, toxic, explosive or other hazardous

properties of chemicals or energy sourcesregardless of whether the harm

occurs before or after delivery to tB®vernment of equipment or materials under

this contract, or within or outside the United States.
(Id.85.4.1.1)

The broad definition of “unusually hazardoussks arguably covers the use and disposal
of AP and TCE, as “explosive” and “toxic” eticals, respectfully. However, assuming
arguendathat the SRAM indemnification prasions are broad enough to cover CERCLA
response cosfé the Court finds that thegre not useful in makingn allocation determination
for two reasons. First, Lockheed voluntarily dismiss&ti prejudiceits contract action before
the Armed Services Board of Contract Apgeat which it sought from the United States

indemnification under these precise provisiamits SRAM production subcontracts.

(USX83.F°

% The Court questions whether the provision’svate limitation to “damage to property” is too
narrow to unambiguously cover CERCLA response cdB&ause CERCLA is not a tort statute, it “does
not provide compensation to a private party for damages resulting from contamin&imsack Realty
Co. v. Xerox Corp.224 F.3d 85, 91 (2d Cir. 2000). And, although a majority of courts hold that, in the
insurance context, response costs incurred under CERCLA are considered “property damageas,”
Indep. Petrochemical Corp. v. Aetna Cas. & Sur., @44 F.2d 940, 945-46 (D.C. Cir. 1991) (applying
Missouri law);AlU Ins. Co. v. Superior Coyr799 P.2d 1253, 1270-71 (Cal. 1990); Carol A. Crocca,
Annotation,Liability Insurance Coverage for dlations of Antipollution Laws87 A.L.R. 444 (1991),
“[v]liewed outside the insurance context, the tédamages’ is ambiguous: it is reasonably open to
different constructions.’Cont’l Ins. Companies v. Ne. Pharm. & Chem.,@d2 F.2d 977, 985 (8th Cir.
1988);see alsdNew Castle Cnty. v. Hartford Acc. & Indem. (233 F.2d 1162, 1188 (3d Cir. 1991).

The case law distinguishes between “ordinanganing of “damages,” which would encompass
traditionally equitable recoveries, and the “legal” megnwhich differentiates legal damages (like in a

tort action) and equitable remedies (like a recovery under CERCEégNew Castle Cnty 933 F.2d at
1187-88. Considering this ambiguity in the term “damages”, it is at least questionable whether the plain
language of the SRAM indemnification provisic@scompassed environmental cleanup costs, or was
instead simply a run-of-the-mill tort provision narrguwthrgeted to certain “unusually hazardous” risks.

Cf. Mobay Corp.761 F. Supp. at 358.

%9 Even had Lockheed dismissed its claims before the ASBif#fout prejudiceunder the

Tucker Act this Court would lackubject-matter jurisdiction over atggal claims for indemnification
under the SRAM production subcontracts because thasesivould be based entirely in contract and
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Second, and more importantly, the predominant conoezquityis the intent of the
parties, not whether the pldenguage of the indemnification provision would bind either party
in law. SeeBeazer E., Inc. v. Mead Corptl2 F.3d 429, 447 (3d Cir. 200@king into account
intent of parties even thougheticourt had previously conclud#tht, as a matter of law, the
agreement did not provide indemnification for CERCLA response cé&Biurton, 648 F.
Supp. 2d at 880-81, 884 (“[T]he issue is not whetherindemnity provisions apply to this case
or are enforceable, but what the partiesndesl as to allocation).”Beyond the arguably
ambiguous text of the indemnification provisiotigre is no evidencedhthe parties intended
the government to indemnify LPC for environrtedrcontamination caused by routine disposals
of TCE and propellant wastes. The SRAM imahfication provisions wee added to the SRAM
subcontracts pursuant to Publiaw 85-804. (Trial Tr. at 2418 (Johnson).) According to
Lockheed’s contracting expert, Mr. Johnson, Pubdies 85-804 was a “special statute” enacted
“to handle catastrophic risks thasurance cannot possibly coverd.(at 217) — namely a
“missile going astray and caagi civilian casualties.” I¢. at 254.) Indeed, as described by the
Senate Report accompanying the law:

The need for indemnity clauses in mostesagrises from the advent of nuclear

power and the use of highly volatile fu@isthe missile program. The magnitude

of the risk involved under pcurement contracts indke areas have rendered
commercial insurance either undshble or limited in coverage.

S. Rep. No. 2281,85th Cong., 2d Sess., atr@printed in1958 U.S.C.C.A.N. 4043, 4048.The

pollution here, while tragic, is by no means “catgshic” in the sense ersibned by drafters of

seek relief greater than $10,000. 12%.C. 8§88 1346(a)(2), 1491(a)($ke alsd-ranklin-Mason v.
Mabus 742 F.3d 1051, 1054-55 (D.C. Cir. 2014).

0 Eurther, Boeing first requested indemnification under Public Law 85-804 for its SRAM
contracts in 1966 “on the basis that performance utidecontract will involve unusually hazardous risks
in the event of an incident of catastrophic proportion resulting from explosion, malfunction or
ground/flight accident precipitating a nuclear incident.” (PX506 at 1.)
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Public Law 85-804 and could havedn insured against at the tiffieAccordingly, the Court
gives no equitable weight to the indenwation provisions ir.PC’s SRAM production
subcontracts.

B. LPC exercised significantly more conbl than the government over the day-
to-day hazardous waste disposal operations at the Sites.

As noted, the paramount equitable factor is tase is the compative level of control
the parties exercised over disposal practicesa$ites, a variation on the fourth Gore factor’s
focus on “the degree of involvement by the paiitiethe generation . . . [and] disposal of the
hazardous wastesEnvtl. Transp. Sys969 F.2d at 508. The Cowmalyzes this equitable
factor through the operator lidity framework set forth irBestfoodsand its progeny.

Of course, because the parties have stipulatédbility, the Court is not required to
determine whether either pamias an operator at the Sites. However, the Supreme Court’s
definition of operator liability irBestfoodss helpful in delineating thigypes of controbver
which CERCLA extends and thus which party shouldnioeeresponsible as an equitable
matter.

Bestfooddimited operator liability under CERCL# those parties who “manage, direct,
or conduct operations specifically related tdyimn, that is, operationsaving to do with the
leakage or disposal of hazardous wasteleaisions about compliaa with environmental
regulations.” 524 U.Sat 66-67. LPC clearly meets tBestfoodstandard. LPC employees
planned, managed, and performed the day-to-day topesdhat resulted idisposals of AP and

TCE at the Sites.

" 1n addition, Lockheed’s argument that the SRAM indemnification provisions were intended to
cover routine environmental spills flies in the facené of Lockheed’s central theses of the cases — that
no one knew that releases of TCE and propeliastes onto the ground would cause environmental
harms. Having accepted Lockheed’s positege(supresection 11.A.6), the Court is not inclined to view
TCE and perchlorate pollution as posing “unusually hazardous” risks.
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Lockheed argues that the govermis also an operator undgestfood$ecause (1)
LPC'’s contracts incorporated government safetyuals, which included sfposal practices; (2)
DCAS approved process specifications, whichiuded disposal procedures; (3) DCAS
inspectors observed production processesarcasionally undertodicility-wide safety
inspections; and (4) trgovernment provided technical adeito LPC. (Trial Tr. at 31-32
(Lockheed openingkee alsd.ockheed’s Response to theSJMemo. on Operator Liability,
Feb. 25, 2014 [Dkt. No. 136] at 2-4.)

Even considering the height of governmerggance and influence at the Sites during the
SRAM production years, the Court disagre@#though the governmeittad a significant
presence and role at the Sites, there is neagelthat the government used its influence to
manage or control the day-to-daymhbsal of hazardous wastes thegzeCity of Wichita 306 F.
Supp. 2d at 1055.

First, “courts have consistently held tleantract provisions, specifications, and even
mandates similar to those expressed in the [maatiddsue] are insuffient to show ‘direction’
or ‘control’ over waste disposal for purssof establishing operator liability Steadfast Ins.

Co. v. United State009 WL 3785565, at *7 (C.D. Callov. 10, 2009) (collecting casesge

also City of Moses Lake v. United Statd88 F. Supp. 2d 1198, 1227 (E.D. Wash. 2006) (where
Lockheed, as a defendant, successfully arguedgpatifications that govern the operation of
missile maintenance facilitiesearelevant only insofaas they show that Lockheed managed or
directed not just any ‘operatiohbut operations having to doitlv the leakage and disposal of
hazardous waste.”). The many malsuand specifications at issin this case are no exception.
The manuals permitted — but didt mandate -someof the common disposal operations LPC

used at the Sites, including the wédourn pits for propellant wastesSde, e.g. PX0007 8§
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1504-07 (allowing disposal of propellant wastedoyning on bare ground, dumping at sea, or
destruction by detonatiorij. And even assumingrguendathat the manuals guided LPC’s
decision to, for instance, use burn pitss does rise to the level of dadgntrol over waste
disposal operations at the Sitley the government. Indeed, Lockheed was free to seek waivers
from even mandatory provisions of manuaid auch waivers were commonly granted if they
would have no effect on design or performance. (Trial Tr. at 941 (Nafle)$X221.0002%
Likewise, the government is not an ogeraat the Sites simply because DCAS
representatives approved procswsdards that included disposal processes, observed certain
production processes, and conducted periodatysanspections. DES’ approval, without
more, of process standards does not constitetdelree of “direct[ion]hecessary to establish
operator liability. Cf. United States v. Dart Indus., In847 F.2d 144, 145-46 (4th Cir.1988) (a
state regulatory body was not an operator for ipeeproving and inspéiag disposal practices
at private site). No manufacturing process standard existed for the ultimate disposal of wastes,
either at the burn pits at the dt@ands or Potrero Canyon facilitiesatrthe waste disposal area at
the LaBorde Canyon facility. Thus, the recor@ésloot support Lockheed’s argument that the
United States “made, approved or ratified ajjrsficant operating decigns’ at the sites.”
(Lockheed Operator Br. at 5 (quoti@gdillac Fairview 299 F.3d at 1022). Indeed, even the

process standards that did exist, although géypelatailed, were vaguas to what specific

"2 However, the manuals did not direct or recommend the other disposal methods LPC used,
including the pouring of TCE or release of AP-contaated wastewaters on the bare ground at Redlands.

3 Lockheed urges that the distinction betwt&r@eommendation” and “requirement” in this case
is a false one, citinlu-W. Min. Inc. v. United Stateg68 F. Supp. 2d 1082, 1090-91 (D. Idaho 2011).
(Lockheed Operator Liability Br. at 4-5Nu-Wesis distinguishable because in that case the government
was “actively involved in the design and locatiortted waste dumps, and in ensuring that the waste
dumps complied with the mining plans and environmental rules.” 786 F. Supp. 2d at 1091. Here, there is
no such evidence of specific, let alone pervasive, movent direction as to the placement, design, or
operation of the burn pits, evaporation pits, surapsther waste disposal facilities or processes.
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disposal practices should be followe&eég, e.g.USX32 § 1.3 (statinthat the washing of
grinder parts “will be performed at the faueetd sump outside the lower level of Bldg. 77”
without specifying into which sump the water was to flow.) DCAS’ approval of such vague
process standards cannot sigmgt eneaningful degree of governntalirection or control over
LPC’s waste disposal practices.

Further, DCAS’ day-to-day role at the Sites was limited to ensuring LPC’s compliance
with contract specifications for quality assore purposes. (Nagle Bley 40-41.) DCAS was
not contractually obligated to germ inspections at the Sites. The government had the right,
but not the duty, to inspectld( 1 42-46see alsdJSX242.0003.) At least until 1970, the
record indicates that DCAS’ quality assurance aéasipns were insufficient both in quantity and
quality. SeePX577 at 117see alsdJSX221.0004.) In fact, the AFRPL criticized DCAS —
along with Boeing and LPC — for inadedgguality assurance procedure3e¢PX577 at 117.).
Most importantly, there is no evidence thai of the DCAS quality ssurance inspection points,
even at the height of DCAS awgght during the later SRAM yesrincluded disposal — rather
than production — processeseggenerallyUSX264 (listing “mandatory production
certification inspection charactstics,” none of which concerned disposal of wastes).) See
Miami-Dade Cnty. v. United State345 F. Supp. 2d 1319, 1343 (S.D. Fla. 2004) (government
was not liable as an operator where Rarce inspectors had “no objective, duty, or
responsibility other than to enforce the . . . caritprovisions by ensuring the delivery of quality
products.”).

DCAS'’s sporadic (prior to 1970) andrjmlic (after 1970) safety inspectidfigresent a

closer issue, yet still do notigport a finding that the government was an operator. Wastes and

" There is evidence ahesite-wide safety inspection by DCAS or its predecessor prior to 1969.
(See, e.gPX321; PX471-472; PX1046.) Under SRAM, safety surveys were more common, but by no
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waste (particularly propellant) disposal impleatvorker safety, rather than environmental
contamination. $eeTrial Tr. at 87 (Oppliger)see alsd?X0009 § 7-1.1.) As a result, some
DCAS safety inspections brieftpuched on issues of wasteSeg, e.gPX471 at 1 (1960 —
guestioning the efficacy of a drain from BuildiBg to Evaporation Pit 61); PX0372 at 2 (1970 —
out of over fifty safety-related observationsting broken grating over sump pump at Building
77); PX0484 at 3 (1972 — out of nineteen itemsarfcern, noting improper handling and storage
of propellant trimmings)). However, these $af@spections — to the limited extent they
concerned wastes at all — did not make reconalagons regarding the uitiate disposal of the
waste; rather, they were limited to the safe hagdktorage, or transpation of waste prior to
the disposal processes that LPC chose to Msgeover, LPC could — and on occasion did —
reject DCAS’s waste-related recommendatiansing out of its safety inspectionsSeeP X484
at 3 (rejecting DCAS’s recommendation to useéaheontainers, rather than hamburger cartons
and water, when handling propellant trimming®e alsdlrial Tr. at 1023-24 (Nagle).)
Ultimately, the sporadic nature of DCAS’spections, combined with their limited focus on
waste disposal activitigger se fails to demonstrate the level foéquent control over hazardous
waste disposal activities reged for operator liability undeBestfoods

The same can be said for the government’snieahinvolvement at the Sites. During the
SRAM period, government representatives at ikes$rom the SPO were primarily “observers”
pursuant to the TSPR initiativeSde, e.g.Trial Tr. at 1338-40 (Dull).)To the extent SPO or
AFRPL representatives gave teatalidirection to Boeing or LP@he guidance related solely to
product development and performance, not issueb as safety or, more specifically, waste

disposal. $ee, e.qgid. at 1353.) Inspections and guidanceelsted to waste disposal, no matter

means frequent. Sge, e.q.PX474 (1969); PX372-373 (April 19Y,0PX476-477 (June 1970); PX398,
484-485 (November 1972).)
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how pervasive, are not indicative of operator liability under CERCE&&e, e.gMiami-Dade
Cnty, 345 F. Supp. 2d at 1348tate of Wash. v. United Stat880 F. Supp. 474, 485 (W.D.
Wash. 1996) (finding no operatoatiility when “[g]lovernment ispectors and accountants had
no responsibility for directing activities thatléo the deposit of theastes. The primary

concern of the inspectors and accountants was efficiency and cost cofttrol.”).

> The evidence of actual “direction” regarding ttisposal of any wastes is limited to a few
instances where the government abandoned propwitinatructed LPC — with LPC’s consent — to
destroy it by burning in the Potrero Canyon burn pigeePX0461; PX1073 at 1 (“Dispose [AP] by pit
burning at your Portereo [sic] plant.”).) @&e “occasional” instances ‘@firection,” involving a
miniscule percentage of the total wastes burnedeabites, are insufficient to demonstrate the level of
“frequent” direction or contralequired for operator liability SeeCity of Wichita 306 F. Supp. 2d at
1055.

These documents do, however, demonstr&egdvernment’s liability as an arranger under
CERCLA § 107(a)(3) for the Potrero Canyon facility. ckbeed attempts to go a step further by arguing
that the government is liable as an arranger for ah®fSites based on its ownership of some of the TCE
and AP wastes and its benefits under contractsvi#th, pursuant to which the wastes were disposed.
(Lockheed’'s Memo. on Arranger Liabilty, Feb. 12, 2014 [Dkt. No. 121] at RELIC Is contrary
holding notwithstandingsee2010 WL 2635768, at *30, the Court has serious doubts that arranger
liability — with its focus on whether the party “plaed for” the disposal — attaches to the government
based solely on the existence of output contraddsgavernment title over wastdae to idiosyncratic
federal procurement regulationSeeBurlington N, 556 U.S. at 612. A party “may not be held liable as
an arranger under CERCLA unless the plaintiff prahas the [party] entered into the relevant
transaction wittthe specific purposef disposing of a hazardous substancegam Enterprises, LLC v.

W. Inv. Real Estate Trys47 F.3d 901, 909 (9th CR011). “Disposal of hazardous wastes must be a
purpose of the transaction, not merely a foreseeable byproduct of the transdetibndtas v. Teck
Cominco Metals, Ltd832 F. Supp. 2d 1268, 1274 (E.D. Wash. 2011) (holding that Washington state was
not liable as an arranger for contamination dwaurred as a foreseeable result of allowing mining
companies to operate mines on state lands.) TWhese, as here, disposals of hazardous wastes occur as
a foreseeable but incidental result of a production process, arranger liability does not presumptively
attach. See Shell Ojl294 F.3d at 105%akootas832 F. Supp. 2d at 1274nstead, arranger liability
attaches only if the government exercised directioncantrol over waste disposal activities related to its
contracts with LPC.See Shell Qjl294 F.3d at 1055-56 (considering government’s control over waste
disposal at the site§zen. Elec. Co. v. AAMCO Transmissions, 1862 F.2d 281, 286 (2d Cir. 1992)
(same);Pakootas 832 F. Supp. 2d at 1275 (sam@)SLIC I, 2010 WL 2635768, at *30 (same). For this
reason, the Court’s analysis regarding contrdl dinection for the purposes of operator liability
necessarily leads the Court to decline to adjust the governmbotatan as an equitable matter for

being an arranger at any facility other than Potrero Canyon.

The Court will, however, minimally adjust its at@ble allocation for the government based on its
status as an arranger at the Potrero Canyon facilitg indemnification provisions that favor the
government for those arranged disposs¢ePX0461 at 2; PX1073 at 1) and the fact that the arranged
disposals were limited to relativetynall amounts of hazardous substanses 6upran.67), renders the
government’s arranger liability for the PotwgCanyon facility ofimited importance.
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Perhaps recognizing the insufficiency of gwvernment’s safety manuals and inspector
presence at the Sites, Lockheed argueghleagovernment exercised such significant control
over the Sites by virtue of its monopsony over tHelsocket propellantndustry as to establish
operator liability. (Trial Tr. aB1 (Lockheed opening); Lockheed Ogi@r Br. at 1-2, 5-8.) In so
arguing, Lockheed clings to a pBestfoodsThird Circuit decision where the government was
found to be an operator for a cradtor’s facility based on ifgervasive authority over both the
site and the industry. (Lockhe@&perator Br. al-2, 5-8 (citingFMC Corp. v. U.S. Dep't of
Commerce29 F.3d 833 (3d Cir. 1994) (en banc).)FMC, the en banc majority affirmed the
district court’s application athe “substantial control” test to hold the government was an
operator of a high tenacity raypnoduction facility owned andperated by American Viscose
during World War 1. 29 F.3d at 843-45.

Even assuming th&MC remains good law in the wake Béstfoodg’ this case does not

present the pervasive levels of control exhibiteBMC and other World War |l caseSee, e.g.

® TheFMC en banamajority concluded that the government exercised significant day-to-day
control over the AmericaNiscose facility because
American Viscose would not have been making high tenacity rayon if not at the
government’s direction. To obtain the commercial product it needed, the government
diverted American Viscose from its previous commercial endeavors. Thus, every day
American Viscose did what the governmerdered it to do. Second, although the
government officials and employees personally did not take over the plant, the
government maintained a significant degree of control over the production process
through regulations, on-site inspectors, and the possibility of seizure. Third, the
government built or had built plants supplyiraw materials to American Viscose,
controlled these plants, arranged for aneased labor force, and supervised employee
conduct, at least to the extent of helping American Viscose deal with labor disputes and
worker absenteeism. Fourth, the government supplied machinery and equipment for use
in the manufacturing process. Fifth, the gowveent controlled product marketing and
price.
29 F.3d at 844.

" The government argues ttBestfoodsffectively abrogateBMC'’s “substantial control” test.
(Trial Tr. at 1809 (gov't closing).) Although tHsubstantial control” test is in tension wilestfoods
focus on a party’s particularized control over hazardous waste disposal prosessdmmi-Dade Cnty.
345 F. Supp. 2d at 1342, the Court need not deci&@'s remains good law.
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Cadillac Fairview 299 F.3d at 1028hell Oil 294 F.3d at 1049-56. The government’s
monopsony over the solid propellant rocket indudoes not alone make the government an
operator of the SitesSee E. Bay Mun. Util. Dist. v. U.S. Dep't of Commgetd@ F.3d 479, 486
(D.C. Cir. 1998) (an output contract that “refled the monopsonistigartime market” did not
make the government an operatoindeed, important und&MC was not only the fact that the
government created and held a monopsony ovdrigfetenacity rayon market but also that it
forcedAmerican Viscose to participate in that manketler the threat of takeoveFMC, 29

F.3d at 844. There is no comparable evidence. hePC voluntarily — and repeatedly — bid on,
won, and completed significant gomerent contracts and subcontractSee E. Bay Mun. Util.
Dist., 142 F.3d at 486-87 (concluding that teeard lacked evidence that the government

coerced plaintiff to operate mine).

8 n Cadillac Fairview “[t]he government owned the land; the government owned the plant; the
government owned the raw materials; the government owned the byproducts and wastes; and the
government owned the [product —] rubber.” 299 FaB#022. The government also had unrestricted
control over its contractor’s operations of thite,srequired monthly reports regarding hazardous waste
disposal, and agreed to indemnify the contractor for all cédtat 1022, 1026.

¥ Lockheed also cites the government’s psiawi of government-owned equipment and raw
materials, as well as putative control over persoahtte Sites, as evidence of the government'’s
“pervasive” control. (Lockheed Operator Br. af §- The provision of government-owned equipment is
of limited importance t@peratorliability when, as in this case, the government does not operate, no less
control, that equipment. The same can be saithf@mmaterials. Although the government’s provision or
aid in procuring the raw materialjch as AP, may be instructive fmrangerliability, it is of limited
importance in determining who directedste disposal operations at the Site

Similarly, Lockheed’s evidence that the goveant “exerted conttaver LPC’s personnel”
(Lockheed Operator Br. at 7) is unconvincing.FMC, the government obtained draft deferrals for
personnel, directed workers from other industriethéoAmerican Viscose plants, provided housing for
the additional workers, resolved labor disputes, anldahfall-time worker at the plant dealing with labor
issues. 29 F.3d at 837. In this case, there i®pulthat on two occasions over a span of twenty years
the government made recommendations to LPC regarding personnel issues. (PX388 (recommending
removal of an LPC employee who reworked a nodefsign without informing superiors); PX577 at 118
(recommending SPO negotiation of LP@tsgineering workforce down by at least fifty percent upon
commencement of SRAM production).) And there is no evidenceithar recommendation was ever
followed. SeeTrial Tr. at 1377 (Dull) (noting the negotiations in PX0577 never took place).) Based on
this limited evidence, the Court cannot conclude that the government exeytéet alone pervasive,
control over LPC’s personnel.
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Relatedly, while Lockheed’s argument tkia¢ government determined “what product
the facility would produce, thievel of production, therice of the product, and to whom the
product would be sold” (Lockhee@perator Br. at 8 (quotingMC, 29 F.3d at 843)), is
technically correct, it is ultimately irrelevawithout evidence of government coercion. For
LPC’s argument, taken to its logical conctusi would render the govenent an operator for
practicallyany military output contract Such a conclusion is inconsistent witéstfood's
requirement that operator liabilitg concerned first and foremaosith control over “operations
having to do with the leakage or disposal of hazardous waste,” 524t6&67, and is
expressly foreclosed by Circuit precedefeeE. Bay Mun. Util. Dist.142 F.3d at 486
(“[E]ntering into an output contract does not make the government aatopd. Thus, without
evidence that the government coert®&¢ to enter into its solid ppellant rocket contracts, the
generalterms—e.g, product, quantity, and price — of thasmtracts cannot form the basis of a
finding of operator liability. See Rospatch Jessco Corp. v. Chrysler C&G2 F. Supp. 998,
1005-06 (W.D. Mich. 1995) (the government wasarobperator where it did not “twist [the]
arm” of contractor to produce wartime matesjand the government’s control over site was
limited to process specifications and inspections).

Accordingly, considering the totality ofdttircumstances, the Court concludes that the
government was not an operator of the Sitesb&eure, all of LPC’sperations at the Sites
were in performance of govenent contracts or subcontta and the government had a
pervasive influence over geneaditivities at the Sites, whethiarough process specifications,
safety manuals, inspections, or technicaladiom. However, the government did not manage,
direct, or otherwise control on a frequent bésesday-to-day hazardous waste disposal activities

at the Sites.SeeCoeur D’Alene Tribe v. Asarco In@80 F. Supp. 2d 1094, 1127-30 (D. Idaho
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2003) (government is not liable as an operataaise with “pervasivavolvement of federal
government” including knowledge of “how the wastaterial was disposed of and that it was
done in accordance with the customary and ystzatices of the time” because the “federal
government did not make the day-to-day diecis regarding operatis of [disposal]”)United
States v. Iron Mountain Mines, In@87 F. Supp. 1277, 1287-88 (E.D. Cal. 1997) (same).
Because LPC was the sole operator of the Sites le#foodsthe Court concludes that
Lockheed should shoulder a large proportion efliability for response costs at the Sites.

C. The government acquiesced in many of LPC’s disposal operations at the
Sites.

That the government was not an operator of the Sites Besdtioodsioesnot, however,
shift the entire equitde allocation to Lockheed. Albugh evidence that a party knew of
another’s disposal practices is insufficientrtgpose either operator or arranger liabilgge,

e.g, BurlingtonN., 556 U.S. at 610 (arrange@peur D’Alene Tribe280 F. Supp. 2d at 1127-30
(operator), courts often considée “acquiescence of the parties in the contaminating activities”
as a factor in equitable allocatioBee, e.gWeyerhaeuse771 F. Supp. at 1426ee also

Cadillac Fairview 299 F.3d at 1025.

Even though the government did not directontrol LPC’s day-to-day hazardous waste
disposal activities at the Siteswasaware of and acquiesced in many of them. The government
contracted with LPC (and Boeingjth the knowledge that “[d]ispa$. . . should be regarded as
an integral part of solid propellant roclagierations” (PX0009 § 7-1(1973 Air Force Manual);
see alsd”X431 (“[LPC] will generate under normal operations approximately 10,000 pounds of
waste materials per month.”), and wrote the minihat provided general recommendations for
waste propellant disposal procedureSed, e.g.PX0007; PX0009.) It would be inequitable for

the Court to allocate to Lockheed full responigipbfor the response costs at the Sites when the
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government could have anticipated, and in sora@nces knew, how LPC disposed of the TCE
and propellant wastes created during thégpmance of its government contrac®ee
Weyerhaeusef771 F. Supp. at 1424-26. Thus, the Court will allocate the government an
equitable share based on its acquiescence.

That said, the level of government acquieseeraried among the Sites. Government
presence and acquiescence was at its greatibgt Bedlands facility. The full-time DCAS
representatives were located there, the majofifpCAS inspection poistwere located there,
and the inspections (safety and othee) focused on operations ther&eé€Trial Tr. at 1357,
e.g, PX476 at 109.) Even though the governmetetthinical observers and DCAS inspectors
were notfocusedon the ultimate acts of disposal at Redlandsy; evaporation pits and burn
pits — it is improbable that the governmergresentatives were unaware of how Lockheed
managed its wastes. Indeed, there is diredeeee that government representatives at least
knew of both LPC’s use of evaporation pisy, PX471 at 1) and burn pits at Redlands.g(
Trial Tr. at 1380 (Dull); PX453.)

Government presence was lower, but stijh#ficant, at the Poeiro Canyon facility.
While DCAS inspections focused on the Redlafaddity, they alsacovered some of the
production operations atdéHPotrero Canyon facility.See, e.g.PX474; PX476 at 109; PX0479
at 304.) The government also knew of LPC’s burn pit operations at the Potrero Canyon facility
and on several occasions it instructed LPBum abandoned government property thegBee(
PX0461; PX1073 at kee also supra. 75.) Further, although theis no evidence that the
government directed LPC to hog out defectiveket motors, the government was aware that

LPC was using this procedureSegTrial Tr. at 1352 (Dull); P826 at 3; PX550 at 46.).)
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The government had the least involvemaith the LaBorde Canyon facility. The
government knew of and probably observed aisggmt number of rocketnotor tests in the
Test Bay Canyons. The government also knewhacextent it occurred at the LaBorde Canyon
facility, that LPC hogged outefective rocket motort® reuse the casingsSdeTrial Tr. at 1352
(Dull); PX326 at 3; PX550 at 46.).) However, thes little evidence ojovernment inspections
— safety or otherwise — at LaBorde Canyonlitgc There is alsao evidence that the
government had any oversighteswthe Waste Disposal Area.

D. Some of LPC’s disposals at the &is violated internal LPC rules or
government requirements

Of course, the government did not knowaofd acquiesce in all of LPC’s disposal
practices, including many that areusces of the contamination aetlsites. Indeed, in several
instances LPC violated its own int@l rules or a rare governmeetjuirement with regard to the
handling and disposal of waste solvents aropellants. The Court focuses only on three
violations that best aeonstrate LPC’s lack of due caretlag Sites. Whether a result of
inadequate training, poor oversight sloppy practices in gengrthese instances favor an
upward adjustment to Lockheed’s equitableations for the Redlands and Potrero Canyon
facilities *°

The disposal of TCE on the baregnd at the Redlands facilitgge supré&ectionl.A.2)

is the most prominent example of LPC employé@ekating LPC’s rules. As the Court has

8 This consideration falls within the fifth Gofactor — “the degree of care exercised by the
parties with respect to the hazardous waste conceriigditl. Transp. Sys969 F.2d at 508. Under that
same factor, the Court has previously concluded that LPC did not violageaesally recognized
standard of care by pouring liquid TCE or propellaastes, or burning propellant wastes, on the bare
ground. Gee supré&ection 11.A.6.) Here, the Court asks the different question of whether LPC failed to
live up to itsownrules or shirked any government requirements. Just as the government should have
been able to rely on LPC to operate according to generally recognized standards of care, the government
should have been able to rely on LPC to follow its own rules and any relevant government requirements.
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concluded, pouring TCE and other solvents orbtime ground did not violate any standard of
care generally recognizedtime 1950s through mid-1970sSdesupraSection I1.A.6.)
Nonetheless, recognizing the safety riskpaifring AP-contaminated solvents on the bare
ground, LPC constructed evaporatiats ffor the disposal of solvemwastes. (Trial Tr. at 95, 99
(Oppliger); USX977 a#8-49 (Stickney Dep.f) LPC memorialized its policy for the collection
of solvents and disposal in ga@ation pits in its Standard @mating Procedure 11 (*SOP-11").
(SeePX961.) SOP-11 stateihter alia, that “[a]t no time are solvents to be poured on the
ground or in the water [settlingasin south of Bldg. 114.”Id. at 2.) Several witnesses testified
that SOP-11 was more than hortatory. Mpp@ger testified thateven though he did not
manage waste disposal processes, he waaud “definitely” stopped LPC employees from
dumping solvent on the bare ground because gisglosals were “dangerous” and “would not be
allowed.” (Trial Tr. at 95, 99, 108-10 (Oppliggr)Similarly, Mr. Donald Eastman, who worked
as a process operator and lae foreman at LPC from 1956 to 1974, testified that he was
“indoctrinated” to “not dump chemicals the ground.” (USX895 at 5-9, 106-07 (Eastman
Dep.).) Nonetheless, whetheraagesult of inadequate training.¢, USX987 at 21 (Wessman
Dep.), poor oversighte(g, id. at 26), or sloppy practices, seakl PC employees testified to
routinely violating SOP-11. Had LPC betmforced SOP-11, some portion of the TCE
contamination in the Redlands plumelpably could have le® prevented.

Second, LPC’s washing of grinder parts @ads into Building 77’s south sump at the
Redlands facility gee supr&section 1.A.1) also violated trempany’s internal protocols. As
Mr. Delaney opined, LPC’s procesgecifications treated “AP-contaminated wastewater . . . no

differently than dry AP.” (Delaney Decl. § 24Although the process sgifications for washing

81 After the mid-1960s, LPC no longer used evapionapits for solvent wastes, but instead it sent
contaminated solvents directly to burn pitSe€Trial Tr. at 808-09 (Feenstra).)
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grinder parts and baglkd notspecify how to treat AP-contanaited wastewater from grinder
part and bag washingdeUSX32 § 1.3), manufacturing procegandards pertaining to Building
77 specifically stated that AP-contaminated “wagen be discarded as waste propellant.”
(PX1023 § 6.31.1see alsd”X1043 8100.6.5 (“Label and treat the drum of [contaminated] water
as waste propellant.”).) UndePC'’s safety standard for prdfsnt wastes, waste propellant was
to be collected in drums andtrsported to the burn pitsS¢ePX1061 at 885-87.) As Mr.
Oppliger testified, disposal &P-contaminated wastewaters onto the bare ground “would not be
allowed.” (Trial Tr. at 95 (Oppliger).) Hadishadmonition been followed, a substantial portion
of the perchlorate contamination in the Redis plume probably could have been preveffted.
Third, LPC’s burial of propellant wastes ctihged a clear violgon of a government
requirement® While the governmertid notmandate any specific method for LPC’s disposal
of propellant wastesée supréection 11.B), it didexplicitly proscribethe disposal of solid
propellant wastes by burialSéeUSX47 § 2704 (1951 Army Safety Ordnance Manual)
(“Collected explosive wastasustnot be disposed of by being buried . . . .” (emphasis added)).)
At some point prior to 1963, LPC violated tlgisvernment proscription by burying propellant

wastes at the Pot@iCanyon facility. $eeUSX55.F* The record provideno indication where

82 The foregoing conclusion also appliegtie LPC employees’ release of AP-contaminated
wastewaters onto the bare ground after Wwegstiown the interiors of buildings SéesupraSection
Section LA.1.) However, dloes noapply to LPC’s hog out operations. Although hogging out defective
rocket motors onto the bare ground did violate LR§&seral protocol regarding the disposal of AP-
contaminated wastewaters, the Court does not consider this violation to be of significance because the
government was aware of the processeesupraSection 11.C.)

8 Additional violations of LPC protocols ammvernment recommendations regarding AP wastes
included pouring of propellant scraps and wastewatectly into burn pits rather than burning them in
drums €ompareUSX1002A.0001 (Wright Decl.)yith PX0009 § 7-2, 7-3 (recommending propellant
cuttings in water to be burned in drums); PX961 (SQP; and the failure for several years to connect
the pipe between Building 52 to Evaporation Pit 88eg(supré&ection 1.A.1.)

8 Lockheed claims that LPC buried “inert propellants” at the Potrero Canyon facility. However,
the fact that in 1963 LPC was concerned abouptasence of the buried propellants “in the watershed”
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LPC buried these wastes, how much was buvnether the wastes were ever removed, or
whether the wastes contributed to the pkn@te contamination at the facilityS€eSterrett
Decl. § 223.) Nonetheless, LPC’s flagrant at@n of the Safety Ordnance Manual necessitates
a slight upward adjustment in Lockheed’s itapie allocation for thé&otrero Canyon facility.

E. Conclusion under traditional equitable allocation

Based on these above findings of facts andlasions of law, were the Court to end its
equitable analysis here, it wowdtlocate liabilityfor response costs (pasts and future) at the Sites
as follows: at the Redlands facility, a 30% shatr liability for the government and a 70% share
of liability for Lockheed; at the Potrero @gon facility, a 25% sharef liability for the
government and a 75% share of liability Emrckheed; and at the LaBorde Canyon facility, a
20% share of liability for the governmemtchan 80% share of liability for Lockheed.
.  EFFECT OF INDIRECT RECO VERIES ON EQUITABLE ALLOCATION

However, no analysis can be complete withmnsideration of the novel issue of what
effect, if any, Lockheed’s indirececovery of significanpercentages of itssponse costs for the
Sites through U.S.-governmertdrdracts should have on the Cosquitable allocation of those
same response costs between the Lockheed agdykenment. Lockheed urges that its indirect
recoveries from the government should have no effiedts ability to receer directly from the
government under CERCLA. In contrast, tloegrnment argues that allocating it a CERCLA
share would amount to impermissible “doubleoraary.” Because of the significant economic
and legal distinctions betwegast and future response &ghe Court considers their

allocations separately.

and considered it necessary to “mark[] with some tyfgeole or flag” the location of the propellants in
preparation for construction leads the Court to conclude that not all of the buried propellants were inert.
(USX55.)

93



A. Lockheed’s recovery of past response costs would unfairly burden the
taxpayer.

Lockheed has indirectly recovered frone ipovernment through higher contract prices
over 72% of its past response costs for thesSi{Meyer Decl. T 29 & fig. 5.) Thus, the
government’s “effective share” @ready well over two times high#éan its equitable share for
the Sites as determined in Section II.E. Mwer, based on the most recent data on the U.S.-
government share of Lockheed’s business, gdsernment contracts would receive the benefit
of only 87% of any CERCLA payment mabg the government for past response cbsts.
(Wright Decl.  74seeTrial Tr. at 1677-78 (Gatchel).Jhus, any allocation payment made by
the United States would causeitheffective share to rise en further beyond their equitable
share. This, the government argues, is double recovierg, Trial Tr. at 1891 (government
closing).)

“CERCLA expressly prohibits doubtecovery for response costs€Boeing Co. v.
Cascade Corp.920 F. Supp. 1121, 1133 (D. Or. 1996). However, this prohibition is fairly
narrow, in that it only applies to bar CERClécovery for costs already compensated “under
any other Federal or State law.” 42 U.®614(b). Because of the narrowness of the
statutory bar on double recoveryucts have developed a broagguitabledouble recovery
theory based on the principle that “permittea@ ERCLA contribution-action plaintiff to recoup
more than the response costs he paid out dgtdltes in the face 0€EERCLA’s mandate to

apportion those costs equitglamong liable parties.Friedland 566 F.3d at 1207. The theory

8 Under the DiscOps Pool, the government benéfits the same percentage of credits in a
given year as it incurs costs — a feature Lockheed refers to as the “mirror image” prirggelerial Tr.
at 1679 (Gatchel).) Thus, if Lockheed recovered@Blon of its past response costs for the Redlands
facility from the government pursuant to this act{8@% of Lockheed’s $2Bmillion in total past
response costs for the facility), under the curremkbeed contract mix, only 87% ($60 million) would
pass through as credits to benefit U.S.-government contracts. The remaining 13% ($9 million) would
pass through as credits to the benefit non-U.S. government contracts. (Wright Deskdllvid] Tr. at
1678 (Gatchel).)

94



also comports with the concepatlithe environment is the injured party, not the plaintiff.”
United Alloys, Inc. v. Bakei797 F. Supp. 2d 974, 1002 (C.D. Cal. 2011). “In other words,
Plaintiffs have not been damagaad are not ‘entitled’ to moneys a damaged party; but rather,
Plaintiffs can only receive reimbursementtioe costs they expendeeyond their share of
actual responsibility for the environmental damagBasic Mgmt. Inc. v. United States69 F.
Supp. 2d 1106, 1124 (D. Nev. 2008) (emphasis add@d)ntiffs “cannot make a profit on the
contamination.”Vine St. 460 F. Supp. 2d at 765. The effetan equitable bar on double
recovery is simple: if a party has recovered fiagollateral source, treemount of that recovery
is subtracted from the tdtpool of allocable costs.

Courts have applied equitalpenciples to bar double recovery in circumstances where
plaintiff-PRPs have receed payouts from insurersee, e.g.Yankee Gg852 F. Supp. 2d at
255-56;Basic Mgmt.569 F. Supp. 2d at 1125; formal settlements with other PRRBse.g.
K.C.1986 Ltd. P’ship v. Reade Mfg.72 F.3d 1009, 1017 (8th Cir. 2007); and informal
payments from other PRPSee, e.gVine St, 460 F. Supp. 2d at 766 (so holding even though,
under the agreement, plaintiff had promiseg@dy back the PRPs for all reimbursements
received). However, as Judge Robertson ctiyrebserved, those s are distinguishable
from this case because they all consideliegct payments to the plaintiff that, if not taken into
account, could amount to a windfall for the plaintifiockheed Martin Corp.664 F. Supp. 2d at
19.

In that vein, Lockheed argues that this case is moadogous to the utility rate recovery
cases where courts have cluged that double recovery®t an equitable concergeeYankee
Gas 852 F. Supp. 2d at 258, Y. State Elec. & Gas Corp. v. FirstEnergy Cp888 F. Supp. 2d

417,528-29 (N.D.N.Y. 2011). In those cases, plaintiff-utilities formalttpvered their response
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costs through increased rates chdrigeratepayers. The defendaimt$oth cases argued that the
recovery of response costs from ratepayersidrenquitably bar plaintiffs’ recovery of those
response costs under CERCLA, lest the plaintiffs receive a winda#. Yankee Ga852 F.
Supp. 2d at 256&irstEnergy 808 F. Supp. 2d at 528. Both courts disagreed, concluding that the
plaintiffs’ recoveries from defendants posedange risk of double recovery or windfall.
Yankee Ggs852 F. Supp. 2d at 25bkirstEnergy 808 F. Supp. 2d at 529. As tfankee Gas
court explained:

Money recovered from [defendant] will allow DPUC to reduce the amount it

allows Yankee Gas to collect from its utility customers during future rate cycles.

Thus, money contributed by UGI is monegttivill not have to be paid by utility

customers in Connecticut. The “windfalif'that is the word, goes to the rate

payer, not Yankee Gas. This is in kiegpwith “CERCLA’s goals of cleaning up

environmental contamination and madgisure that responsible partiesther
than taxpayershear the costs.”

852 F. Supp. 2d at 256 (quotiMarsh, 499 F.3d at 182) (emphasis in original).

This case, however, is distinguishable fréankee GaandFirstEnergy Here, the
principal “ratepayer” and the defendant-P&E one and the samehe U.S. government. In
such circumstances, careful cores@tion of the recovery creditisgheme is necessary to ensure
that the plaintiff does not benefit from doubézovery at the expense of the taxpay®geeR.W.
Meyer, 932 F.2d at 572 (*'The hallmark of a courtemjuity is its abilityto frame its decree to
effect a balancing of all the eq&i§ and to protect theterest of all affected by it, including the
public.” (quotingKay v. Mills 490 F. Supp. 844, 855 (E.D. Ky. 1980)).

The DiscOps Pool’'s crediting mechanism attesrip prevent “double recovery,” at least
as traditionally understood. Lockhesdistallocate its CERCLA respoasost recovery to the
DiscOps PoolgeeUSX1033 {1 4.7), and credits in tBescOps Pool are passed through
Lockheed’s contracts in the same way as cqdisal Tr. at 1678 (Gatchel).) As in the utility

rate recovery cases, one hundred percemypfERCLA recovery ultimately flows to the
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ratepayersife., the U.S.-government and Lockheed'’s other clients) and not Lockheed. Thus,
there is no “double recovery” the traditional sense because Lockheed cannot recover more in
response costhan it initially paid, and tre is little potential for a windfall to the plaintiff from
the crediting system.Cf. id. at 594-95 (Wright).)

To be sure, undemy scenario where the government is allocated an equitable share of
past response costs, it will be worse off and kleywa larger “effectig share” of Lockheed’s
response costs than it does fBwMeyer Decl. § 33.)But an increase in the government’s
“effective share” does not alone amount to aulale recovery.” For “double recovery” focuses
on the projected post-recovery ecomo position of the plaintiffnot the defendantSee
Friedland 566 F.3d at 1207 (framing the issue as Wwaethe plaintiff “reoup[s] more than the
response costs he paid out of pocket”).

Moreover, the government has been compiicdesigning the very system about which
it so bitterly complains. The FAR allows inditecosts to be chargeéd government contracts
and the DCAA has taken the position that emvinental cleanup cosa$ discontinued sites
generally constitute indirect costsSeePX1862  7-2120.7.) More importantly, in 2000, the
government negotiated with Lockheed and sigtiee DOSA, which blessed the DiscOps Pool
and its cost allocation and crediting scheand explicitly stated that itlid not settle any claims
arising under CERCLA. (USX1033 1 4.18.) T®SA also recognized the coexistence of
indirect contract and direct GELA recoveries by disallowing certain costs and credits from —
rather than nullifying wholesale — tiBairbankConsent Decreeld. 1 3.1-.3.) All the while, the

government agreed, both pre- and post-DOSAgltdhe CERCLA statute of limitations for the

% |n nominal terms, and without accounting foresxevied on Lockheed profits, the detriment to
the government of a CERCLA allocation for past costs be expressed as: Detriment = (1 — recovery
rate from U.S. government) x Equitable Allocation x Past Response Costs.
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Redlands facility, while allowinggockheed to indirectly recoveesponse costs through U.S.-
government contracts.

Under these facts, the government cannot faislsert, as it seems to here, that it was
blindsided by Lockheed’s decision to file aRELA claim for the Sites or that DOJ should not
be bound by DOD's decisions regarding goweent procurement contractifg.Nor will the
Court in equity save the government from tiag¢ural and probable consequences of its own
conduct. Thus, the Court finds that there is nautde recovery” in this casand that — all other
things being equal — it would nbe inequitable for the governmtés effective share of past
response costs to increaseaagsult of Lockheed’s recomeof response costs from the
government under CERCLA.

Double recovery aside, the Coigthonetheless concerned aboutehenomic benefib
Lockheed and the economic detriment to the dseps from any CERCLA o®very of past costs
in this case. Framing the issue as one of ecanbamefit rather than dble recovery serves the
important purpose of preventing Lockhdeam profiting from CERCLA — beyond the mere

recovery of response costs -tte¢ expense of the taxpayer.

87 Importantly,BurbankConsent Decree — signed by DOJ -heidhy recognized the possibility of
an agreement like the DOSA, which was signeg amnths later by Lockheed and DCASeéPX1844
9 3.25; USX1033.) The DOJ also signed the CER®@ilkng agreements applicable to the Redlands
facility, including one agreement that was executésd than two months before the DOSA was signed.
(SeePX1849.)

8 |n its closing rebuttal argument, Lockheed cifd@®\W, Inc. v. United State®8 Fed. Cl. 155
(Fed. CI. 1993), in support of its position that glezvernment cannot avoid its obligation to mdkect
payments under the law on the basis that it had already indidect payments through government
contracts regarding the same contractor costs. (Trial Tr. at 1966-68 (Lockheed closirig\W &
contractor sought to recover from the governn$n® million in bid and proposal (“B & P”) costs
associated with preparing a bid proposal for anr&fsiest for proposals on the ground that the IRS did
not consider the proposal “fairly and honestly.” 28 Fed. CI. at 156-57. The government argued that the
contractor had indirectly recovered $2.1 milliorttodse B & P costs through advance agreements with
the DOD. Id. at 157. The court denied the government’s motion for summary judgment because, under
the advance agreement accounting system, the contvemidot have received the same total in payments
whether or not it had bid on the IRS propoddl.at 160. In essence, the government failed to
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In this regard, the Courtedits Dr. Meyer’s opinion thatconomic benefit should be
analyzed from thetatus quo-i.e., the parties current, prelatation positions based on the
response costs incurred andirect recoveries madwever the past twenty years. (Meyer Decl.
19 54-57, 138-39)

Aside from having already ingictly recovered far more @6 response costs through
U.S.-government contracts than the governmeatistable allocation for the Sites, Lockheed

has also benefitted significantly by charging government a profit factor on those response

demonstrate that it had indirectly paid the contra$t million dollars for the relevant B & P costsl.
at 162. This case is inapposite here. First, it isqpnudéed that Lockheed has indirectly recovered from
the government over $200 million in response cass®ociated with the Sites, thus undermining the
accountingbasis for the TRW decision. It is not clear what would have happefid@/uinad the
government proven that the contractor had indiraettpvered $2.1 million of the relevant B & P costs
through advance agreements with the DCE&cond, and more importantly, thRWcourt was not
considering how to equitably allocatedility between two responsible parties.

8 Mr. Kiefer criticized Dr. Meyer’s definition of thetatus quas the baseline for economic
benefit analysis and seemed to suggest that tpepanalysis would compare Lockheed’s comparative
economic benefit under a CERCLA recovery with tigpothetical baseline assuming the government had
directly reimbursed Lockheed for its eqbi share as the costs were incurredf. Trial Tr. at 1580
(Kiefer); Kiefer Decl. 11 3-4.) The Court rejects.Miefer’'s proposed baseline for several reasons.
First, it is common practice in an economic benefit analysis to sisgdus qudaseline. This is so
because economic benefit analyses addressing hypotlietioals are most usdfwhen compared to
real, present-day conditions rather thpothetical past occurrenceseg€Trial Tr. at 1512 (Meyer);
Meyer Decl. 1 138.) Indeed, as a practical matter K¥fer's baseline would have required, as early as
1994, the government to have known and directly bersed Lockheed for its equitable share of costs —
the very issue before this Court some twenty years later.

Second, Mr. Kiefer provides no quantitative analysis to defend his “conceptual” opinion that,
when compared to his proposed baseline, Leekhwould not receive an economic benefit from a
CERCLA recovery. (Trial Tr. at 1573-75 (Kiefer)8lthough Mr. Kiefer testified that he “believe[d] it
would be possible” to perform a quantitative analgsigporting his conceptual opinion, Lockheed did
not ask him “to make an affirmative calculation of economic impadtl’af 1574.) Finally, Dr. Meyer’s
analysis, even though usingtatus qudaselinedoestake into account what has happened in the past:
that Lockheed incurred costs and recovered them (pusfi®) on an amortized basis. (Trial Tr. at 1512-
13 (Meyer).) Because it neither ignores the pastrelies on unrealistic hypotheticals, the Court
concludes that Dr. Meyerstatus qudraseline provides the most equitable framework for determining
how much a CERCLA recovery benefits Lockheed.
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costs® Mr. Wright estimated this pre-tax profit factto be six percent. (Wright Decl. | &&e
alsoMeyer Decl. § 101 n.52.) Lockheed’s publlmfis, however, reveal significantly higher
pre-tax profit margins over the yearSe@USX383.0030 (9.0% for 1998, 8.2% for 1996, 8.5%

for 1996); USX397.0030 (9.4% for 2012, 8.6% for 2011, 9.0% for 2010, 10.2% for 2009, 11.7%
for 2008).) Even assuming Mr. Wright's cemngative six-percent profit markup, Lockheed
effectively recovered at the expense of thgégers six cents on every dollar of its response

costs passed on to U.S.-government contra@seWright Decl. § 84.) All told, these pre-tax
profits amounted to approximately $11.8 million in nominal dollae®lSX433A.0007-08), or
adjusting for the time value of money, apgmately $17.2 million in net present value terms.

(Id. at 0012-13.)

Mr. Kiefer opined, without conducting any quisative analysis, that any recovery from
the government in this case would cancel out pasdtts because credits reduce profits in the
same way that costs create profitSedKiefer Decl. ] 32-33¢f. Meyer Decl. ] 42, 160
(“[T]he credit associated with the CERCLA payment results in lower profits for [Lockheed]
(from lower costs passed through to contracts Whi¢hUnited States).”). However, as Lockheed
admits (Trial Tr. at 1966 (Lockheed closing})is argument ignores an important component —
the significant time value of money benefits (over $5 million pre-tax) that accrued to Lockheed
from its past profits on indirect recoveries from the government.

Mr. Kiefer faulted the government for notelctly paying its sharef response costs all
along and opined that the government’s unwillirgg® pay directly for response costs in the
past harmed LockheedE.¢, Kiefer Decl. 1 3-4; Trial Trat 1579-83 (Kiefer).) The facts do

not support Mr. Kiefer’'s conclusior.ockheed’s historical rate afidirect recoveries from the

% Lockheed identifies as its “underlying tenepiicing [its] contracts with the U.S. government”
as its “ability to recover [its] costdus profit regardless of the type of contract.” (USX407 at 4-5
(emphasis added).)
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government — which again is many times higher than the government’s equitable allocations for
the Sites — and the time value of the substhptddits that Lockheed has realized on these
indirect recoveries, make it diffult, if not impossible, to cohade that Lockheed has been
injured by the government’s lack direct payments over the lasténty years. Quite the
opposite, in fact. Lockheed hlsnefitted greatly by recovering more money related to response
costs (due to its profit factor) than it has spent.

Of course, profiting off of the cleanup of hazardous wastes igaetdeundesirable or
improper. CERCLA'’s bona fide prospectiparchaser exemption, 42 U.S.C. 8§ 9607(r)(1),
makes clear that, in some iastes, cleanup of hazardous wastesuldbe a profitable
enterprise, lest no one voluntaruypdertake the important taskeeSmall Business Liability
Relief and Brownfields Revitalization AdPub. L. No. 107-118, 115 Stat. 2356 (2002)
(providing an array of CERCLA amendmentteimded “to promote the cleanup and reuse of
brownfields”). However, courts have consistentiynsidered as an equitable factor the
“economic benefits realized by a party as a result of remediation eff@ity.'of Wichita 306 F.
Supp. 2d at 1101 (collecting casese also FirstEnergy808 F. Supp. 2d at 53Bitgo, 2011
WL 65933, at * 9. And CERCLA provides no indication tregponsible partieshouldprofit
from the cleanup process at the expense of ofispionsible partiesCf. Vine St, 460 F. Supp.

2d at 765.

°1 Lockheed attempts to rebut this conclusigrsuggesting, through the testimony of Mr.
Gatchel, that it lost contracts due to “overall cosigluding environmental response costs. (Trial Tr. at
1674 (Gatchel).) However, Mr. Gatchel did not idignginy specific contract that Lockheed lost because
of environmental response costs at the Sites. Without such evidence, the Court will not credit Lockheed’s
argument that response costs for the Sites — et@mtptens of millions of dollars annually — caused
Lockheed to lose any government contracts, eafpegiven Lockheed’s annual net sales of over $45
billion in each of the past five yearsSgePress Releassupran.22 (2013); USX397.0002 (2012);
USX396.0002 (2011); USX395.0002 (2010); USX394.0002 (2009).)
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Were the economic benefit to Lockheed limited to the time value of the profits it has
already earned on indirect recoveries throughli&-government contracts, the Court might not
be inclined to exempt the government from paying an equitable share of the past response costs
at the Sites. For as Lockheed contends, it meesdks to recover as much of its past response
costs as possible under CERCLA to reduce dostss clients and improve its own competitive
position. GeeTrial Tr. at 1667-68 (Gatchel).) Maver, even accepting these motives,
Lockheed will receive three significant windfalsall at the expense of the taxpayers — if the
Court allocates the governmtean equitable share of past response costs.

First, as the parties agree, CERCLA®(a) mandates the award of prejudgment
interest’? 42 U.S.C. 9607(a)(4)(D¥eeK.C.1986 Ltd. P’ship472 F.3d at 1018. This statutory
requirement applies with equal force when -has — a plaintiff has sued under § 107(a) and the
defendant counterclaims under § 113@gelitgo, 725 F.3d at 392Bancamerica Commercial
Corp. v. Mosher Steel of Kansas, |00 F.3d 792, 799-801 (10th Cir. 1996). The purpose for
awarding prejudgment interest was clg&xplained by the Tenth Circuit:

Failure to grant prejudgment interestamtribution awards may . . . result in

inequitableapportionment, because parties alearcontribution will still have

lost the time value of the money theyespon behalf of other liable persons, and

those persons will have gained an equal amount. Further, refusal to grant

prejudgment interest is agilicentive for private partseto voluntarily undertake

cleanup actions because they will lose tiime value of the money they spend on

behalf of other persons. Indeedwituld create a perverse incentive for

responsible parties to delay involvement in cleanups, because as they delay, they
gain the time value of the funds thelyould be investing in the cleanup.

Bancamerica Commercial Cordl00 F.3d at 801.
This case, however, implicatesneof these policy concerns. There is no loss based on

the time value of money because Lockheelirectly recovered from the governmentich

92 Seel ockheed Memo. on the Availability of Prejudgnt Interest, Feb. 20, 2014 [Dkt. No. 128]
at 1-3; Trial Tr. at 1454 (government counsel).
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morethan the government’s equitable share efrétsponse costs foretlsites through U.S.-
government contracss it incurred the cosf§ Nor would the lack oprejudgment interest in
this case have disincentivizeeahup efforts. Lockheed wagdered to clean up the Sites by the
California environmental authorities and, in angmy it was able to indirectly recover its
response costs (plus a healthy gydfom the U.S. government aritg other clients as it incurred
them. Indeed, as the Court hagatly explained, Lockheed actudignefittedrom its cleanup
efforts through the profits it gained on thepense costs that flowed down to its U.S.-
government contracts. For these reasons, thpopes of prejudgment interest are inapplicable
to this equitable allocation case.

A rough calculation of the amount of prejudgmiet¢rest potentially available in this
case only further underscores the Cowtaclusion. Assuming a demand date in 2¥ahd
that all of Lockheed’s past responses costs qualify for recovery under CERCLA, the potentially
available prejudgment interest in this ctstals over $61 million dédrs — over 20% of

Lockheed's total past sponse costs for the Sit€s Applying the Court’s above-determined

% Of course, Lockheed’s amortization of resporssts over five years has time value of money
implications. Both parties lament, in their ownywthe “interest free loans” they provided each other
during the respective cost and credit amortizatiorodsrin the DiscOps Pool. (Kiefer Decl. 1 25-26;
Meyer Decl. 1 60.)However,because both parties benefit from amortization — through cost smoothing,
increased predictability in multi-year contracts, amateased contractual unifaity and comparability —
the Court considers the issue of amortization to be a w&seMateer Decl. 1 9; PX1859 at 3-4.)

% Prejudgment interest accrues under CERCLA “from the later of (i) the date payment of a
specified amount is demanded in writing, or (i@ thate of the expenditure concerned.” 42 U.S.C. §
9607(a)(4). Lockheed represented in its memaduan on prejudgment interest that it sent a CERCLA
demand letter to the government in December 2@QD0ckheed Memo. on Prejudgment Interest at 2 &
n.1;cf. PX2063 (draft of demand letter).)

% The Court calculated the potentially avhlaprejudgment interest (assuming a 100%
allocation to the government) for a given year using that year’s response costs for trse&ileyédr
Decl. 1 50 fig. 29) and compounding interest from that year through 2013 using the variable Superfund
interest rates. SeeUSX427.) (Costs prior to 2000 were aggregated and treated as all having been
incurred during 2000.) The Court then summed thergially available prejudgment interest for each
year’'s response costs to reach an estimatedptaihtially available prejudgment interest of over $61
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equitable allocations for the SitesipraSectionll.E), the government would owe Lockheed
over $18 million in prejudgment interé$t.Critically, there iso evidence — and Lockheed has
expressly declined to provide any assurancetthis $18 million in prejdgment interest would
be allocated to the DiscOps Pool and thusiglyy (87%) credited back to U.S.-government
contracts. (Trial Tr. at455 (Lockheed counsel}t. at 1878 (Lockheed closing).) Instead, the
$18 million in prejudgment interest wabilmount to a bonanza for Lockheed.

Lockheed would additionally benefit fronr@covery of past response costs because
between 40 and 50% of Lockheed’s existing goverrtroentracts are fixed-price. (Trial Tr. at
1661 (Gatchel).) These pre-judgnt fixed-price contracts are of varying terms and were
negotiatedvithoutthe expectation of a large lump s@&RCLA recovery for past costsld(at
1661, 1680.) Although Lockheed’s business unitsfial credits from any recovery down to
existing fixed-cost contracts,ake credits will reduce Lockheed’s indirect costs on the contracts
but will not reduce the price Lockheed reazrom the U.S. government-as-cliend. @t
1679.) Thus, the credit does not functionally accrue to the government, but instead amounts to
additional profit for Lockheed.Id. at 601-04 (Wright)id. at 1679-80 (Gatchel).)

Of course, fixed-price contracts entered iater an allocation gbast costs to the
government in this case presumably would account for upcoming amortized credits from the

DiscOps Pool, and many pre-judgment fixed pdostracts would terminatduring the five-year

million. This methodology is consistent with Dr. Meyer's methodology that calculated a total potentially
available prejudgment interest of just over $66 onilliexcept that she used a demand date of 1994,
which is inconsistent with CERCLA 8 107(a)(4)(DpegTrial Tr. at 1518 (Meyer); Meyer Decl. § 144.)

% The Court conservatively calculated the government’s exposure by calculating prejudgment
interest available by facility (using facility-spéciresponse costs up through 2011) according to the
procedure described abovaipran. 95) and multiplying each facility’s potentially available prejudgment
interest by the government’s equitable altamafor that facility’s response costsSee supr&ection
II.LE.) The Court then summed the results for each facility to estimate the government’s total prejudgment
interest exposure under the Couttaditional equitable allocation.
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amortization period following a CERCLA recovenf past costs. However, Mr. Gatchel
estimated that over ten percent of pre-judgmedeidfiprice contracts would remain in effect over
the entire five-year amortization periodd.(at 1680-81 (Gatchel).) The record before the Court
is insufficient to establish with any pre@sihow much Lockheed would benefit from a
CERCLA recovery of past costisie to this incompatibility betaen the DiscOps Pool crediting
scheme, unanticipated credits, dix@d-price contracts. Nonetless, the available evidence
makes clear that the benefits for Lockheexnlild be substantial and at the expense of the
taxpayer.

Third, the Court is swayed by the fact this taxpayers have already underwritten a
substantial portion of Lockheed’s suit by iretitly paying for over 85% of Lockheed’s more
than $10 million in expert and legal fees and other coStseMeyer Decl.  172.) This result
flies in the face of CERICA’s prohibition against “the award girivate litigants’ attorney’s fees
associated with bringing@ost recovery action.'See Key Tronic Corp. v. United State$1
U.S. 809, 819 (1994). While FAR 8§ 31.205-47 mayvallamckheed to recover its legal fees and
costs through government contigdhat outcome isontrary to both CERCLA and the interests
of the taxpayer. Thus, although it is beyond lbthCourt’s jurisdictiorand the scope of this
case to disallow Lockheed'’s legal fees andscassociated with bringg this action, the Court
considers it equitably important that the taygra are on the hook fover 85% of Lockheed’s
costs incurred in this action v, as concluded above, would riésa further substantial costs
to the taxpayers and accrgethe benefit of Lockheed.

Accordingly, considering the totality ofdttircumstances, the Court concludes that it
would be inequitable to allotaany liability forpast response costs for the Sites to the

government under CERCLA 8 113(f)(1). Lockheed indirectly recovered through U.S.-
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government contracts the lion’s shafats past response costs at @ites, plus a profit. And
Lockheed has indirectly recovered through the sdnfe-government contracts almost all of its
extraordinarily high attorneygées and costs that it hiasurred to sue the governmerirom

this baseline, it would be inequitable for kbeed to then receitbe additional economic

benefits — at the taxpayer’'spgense — of substantial prejudgrherierest anavindfall profits

from fixed-price contracts that would accompany &ERCLA recovery of past response costs.
Accordingly, the Court equitably reduces the ggonment’s share for past response costs at each
of the Sites to 0%.

B. Lockheed’s recovery of future response costs would not unfairly burden the
taxpayer.

The Court does not come to the same conmtugiith regard to flure response costs.
CERCLA allocation and the DOSA pose no biggeedh of “double recovg” for future costs
than for past cost&. And it bears emphasis, once more, thatDOSA clearly anticipated (if not
intended) the coexistence of Lockheed’siadi recoveries from the government through
government contracts and direct reate® from the government under CERCLA.

Further, most of the equitable consideratithreg motivated the Court to eliminate any
further recovery from the government fmast response costs do not applfutareresponse
costs. For, pursuant to a declaratory judgnmethis case, the government should reimburse
Lockheed for its future response as those costsaurred. Indeed, in nominal terms Lockheed

is worse off following a direct CERCLA recoveipm the government because it loses profits

" Indeed, Lockheed would probably credit any direct payments from the government pursuant to
a CERLCA allocation to the DOSBeforethe associated indirect response costs were flowed down to
government contracts. Because the CERCLA allongiayment for a given year's response costs would
predateLockheed’s indirect recovery for those casit®ugh government contracts, the DOSA — and not
the CERCLA allocation for future costs — is the source of the government’s rub.
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that it would otherwise earn ifivse indirect costs were allocatedcontracts (U.S.-government
and otherwise) through the DOSA.

Nonetheless, the Court must make a snalitable adjustment to Lockheed’s recovery
of future response costs at the Sites to acdounhe — albeit temporary — issue of pre-judgment
fixed-price contracts. As deribed above, fixed-price contta currently make up over forty
percent of Lockheed’s contract base, and Loelherather than the government — will benefit
from all credits passed on down to pre-judgniixetd-price contracts. (Trial Tr. at 601-04
(Wright); id. at 1679-80 (Gatchel).) Further, over parcent of these contracts will be in
existence in five years.d. at 1680-81 (Gatchel).) However, Lockheed will continue incurring
response costs for the Sites far into the futune all post-judgment fixkprice contracts will
price in the predictable governmeéERCLA allocation (and credit pursuant to this action.
With these counterbalancing factors in min& @ourt considers it equitable to decrease
modestly the government’s equitable allogatior future costs at each facility by 1%.

CONCLUSION

For these foregoing reasons, the Court Viiticate a 0% share of liability to the United
States for past response costs at the Sites. Howaakheed is entitletb and will be granted a
declaratory judgment that:

1. Twenty-nine percent of its future nesary response costs at or for the Redlands
facility that are consistent with the Natior@@dntingency Plan will be allocated to the United

States and shall be paid by the United States;

% Of course, when taken to net present vameyp-front and direct CERCLA payment by the
government is likelynore valuabldo Lockheed than the costs recovered and profits earned through
government and non-government contracts over five years.
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2. Twenty-four percent ofs future necessary response costs at or for the Potrero
Canyon facility that are consistent with the NaibContingency Plan will be allocated to the
United States and shall be paid by the United States; and

3. Nineteen percent of itstfire necessary response costs at or for the LaBorde Canyon
facility that are consistent with the Natioradntingency Plan will be allocated to the United
States and shall be paid by the United States.

An Order consistent with this Memorand@pinion will also beentered on this date.

Is/
ELLEN SEGAL HUVELLE
United States District Judge

Date: April 22, 2014
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