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INTRODUCTION 

 A claimant is entitled to a release of property pending forfeiture proceedings where the 

Government’s retention of such property causes a substantial hardship to the claimant, and that 

hardship outweighs the likelihood that property will be lost, depleted, or transferred during the 

proceedings.  See 18 U.S.C. § 983(f).  The Government seized all of Golden Panda’s bank 

accounts on August 5, 2008, and Golden Panda is prevented from transacting business.  The 

freeze on its business has forced Golden Panda to terminate five employees, and reduce its staff 

from 14 down to a skeletal crew of 7 employees.  Continued seizure of Golden Panda’s assets 

will soon result in total destruction for the company.  Golden Panda CEO and President Clarence 

Busby Jr. has demonstrated no intention of transferring funds or depleting company assets.  

Golden Panda is a legitimate advertising company seeking only to continue business in the 

normal course.  The balance of factors in 18 U.S.C. § 983(f) thus favors release of Golden 

Panda’s property. 

Golden Panda is not affiliated with Ad Surf Daily (“ASD”).  The two companies are 

independently owned, operated, and controlled.  No ASD or Bowdoin funds were ever deposited 

into Golden Panda accounts or relied upon to run Golden Panda.  ASD owner Andy Bowdoin 

publicly declared his non-affiliation with Golden Panda weeks before Golden Panda became 

operational.  Yet the Government now proceeds against Golden Panda on the false premise that it 

is affiliated with ASD. 

 In the Government’s 44 page complaint, just over two pages of text pertain to Golden 

Panda.  Operating on the faulty assumption that Golden Panda is linked with ASD, the 

Government provides no evidence that Golden Panda violated federal law, operated an unlawful 

business, or manifested an intent to conceal funds.  The Government conducted no independent 
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investigation of Golden Panda, while falsely alleging that a majority of funds deposited into 

Golden Panda accounts originated from ASD accounts at BOA.  See Govt Complaint at 39.  That 

allegation is patently false.  See Exhibit 1 at ¶ 6 (Affidavit of Clarence Busby Jr.); Exhibit 1, 

Attachment 3 (Affidavit of CPA).  Indeed, the Government has not established the requisite 

probable cause to seize Golden Panda’s assets. 

 Full refutation of the Government’s central allegation, that Golden Panda is linked with 

ASD can best be exposed in an evidentiary hearing.  While the Government holds Golden 

Panda’s assets, the company remains unable to conduct business of any kind.  The freeze on its 

accounts is causing Golden Panda substantial hardship.  Golden Panda has been forced to fire 

half of its employees, reducing its operating staff from 14 to 7.  All of the terminated employees 

depended on Golden Panda for their living income.  Remaining employees work for reduced 

salaries, and the company is running dangerously low on cash. 

 Golden Panda CEO and President Clarence Busby Jr. commenced Golden Panda’s 

operations on July 24, 2008.  All funds used for the operation of the business came from 

Clarence Busby Jr. (which, in turn, came from his real estate business) and from 34 founders, 

none of whom is Andy Bowdoin or ASD.  Mr. Busby is paying for his staff of 7 out of funds 

from his real estate business, which funds cannot continue to pay payroll longer than several 

weeks.  Without expeditious relief, Golden Panda will be forced to terminate its remaining 

employees. 

 Golden Panda seeks to resume its legitimate advertising business.  Contrary to the 

Government’s allegations, Golden Panda does not operate an unlawful Ponzi scheme.  In fact, 

Golden Panda’s business model reflects none of the characteristic elements commonly associated 

with a Ponzi.  It provides customers with a valuable service:  advertising.  Golden Panda makes 
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money only from the sale of advertising.  It does not enroll members or charge membership fees.  

It does not fund pay-outs to advertisers from new “member” payments but instead devotes 50% 

of all ad purchase revenue to a cash out account from which distributions are made pro rata to 

those who daily view 12 randomly selected Golden Panda ads for 15 seconds per ad.  See Exhibit 

1 at ¶¶ 28-30 (Affidavit of Clarence Busby Jr.).   

 The Government has thus seized the assets of a legitimate business.  And under 18 U.S.C. 

§ 983(f), Golden Panda petitions this Court to restore its property pending the resolution of these 

forfeiture proceedings.  The Government provided no evidence that Golden Panda’s funds were 

unlikely to remain available during the course of these proceedings.  Indeed, Clarence Busby Jr. 

and Golden Panda have displayed no intention of transferring or depleting Golden Panda 

accounts.  Accordingly, the likelihood of substantial hardship to Golden Panda far outweighs the 

possibility that such funds will be unavailable at trial.   

 This Court can release Golden Panda’s accounts subject to conditions, and Golden Panda 

will abide by any conditions this Court deems necessary to protect the assets in question.  

Pending the ongoing forfeiture proceedings, Golden Panda can provide complete transparency in 

its operation or this Court may require the posting of a bond.   

 The Government has erred by presuming Golden Panda an ASD clone when its business 

model differs materially and its principals have engaged in no wire fraud or acts of deception 

whatsoever.  For the following reasons, Golden Panda requests an evidentiary hearing within the 

30-day statutory period for decision on its motion for release.  See 18 U.S.C. § 983(f)(5).  
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FACTS 

 Clarence Busby Jr. is the President and CEO of Golden Panda Ad Builder Inc.  See 

Exhibit 1 at ¶ 1 (Affidavit of Clarence Busby).  He oversees the daily operation of the company.  

His daughter, Dawn Stowers, is the Chief Operating Officer.  Id.  The company has eleven 

employees.  Id. at ¶ 3. 

 Golden Panda Ad Builder Inc. was incorporated in Georgia on May 15, 2008.  Id. at ¶ 3.  

It is a company in good standing.  Id. 

 Golden Panda commenced operations on July 24, 2008.  Id. at ¶ 16.  From that date until 

the present suit was filed on August 1, 2008, is a period of 8 days.  On August 1, 2008, the 

following Golden Panda bank accounts were seized by the Department of Justice:  Bank of 

America Account #’s 334011130192; 33401130200; 334015765704; 91000113401039; and 

91000113404188. 

 The other defendant in this action, Ad Surf Daily Cash Generator (“ASD”) is not 

affiliated with Golden Panda.  Id. at ¶¶ 6-8, 18-20, 23-24.  Contrary to an allegation in the 

government’s complaint, none of the accounts owned by Golden Panda contains any money from 

ASD, Andy Bowdoin, or any of ASD’s officers, directors, or shareholders.  See id. at ¶¶ 20, 24; 

Exhibit 1, Attachment 3 (Affidavit of Robert J. Skinner, CPA).  Neither ASD nor any of its 

officers, directors, or shareholders is an officer, director, or shareholder in Golden Panda.  Id. at ¶ 

24.  None has ever exercised any influence or control over Golden Panda’s operations.  Id. at ¶ 

20-24.  Golden Panda has never received any funding for its operation from ASD.  Id.   

 Busby was never involved in ASD ownership, operation, or control.  He has never been 

an ASD officer, director, or shareholder.  He is not privy to how Bowdoin runs ASD’s business 

and was not privy to any decision Bowdoin made concerning how to allocate funds raised by 
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ASD.  See Exhibit 1 at ¶ 12.  He has had no involvement in any sales presentations Bowdoin has 

made and never knew, prior to his receipt of the complaint in this proceeding, that Bowdoin had 

prior run ins with the law.  Id. at ¶ 9. 

 On the recommendation of an ASD member, Busby bought an ASD ad package in 

November of 2007.  Id. at ¶ 11.  Before buying the package, he asked that member if he could 

meet the person she identified as the head of ASD, Andy Bowdoin.  He met Bowdoin, heard 

about Bowdoin’s ASD program, talked it over with his wife, and then bought an ad package.  Id. 

at ¶ 10-11.  He knew little about the business other than what Bowdoin told him and has little 

knowledge of computers and the web.  Id. at ¶ 15.   

 As a social courtesy to Bowdoin, he asked a pastor friend of his, Rev. Charles Green, if 

Green might bring his boat and join Busby in inviting Bowdoin on a relaxing fishing trip.  Id. at 

¶ 13.  Bowdoin accepted the invitation and on April 11, 2008, he spent the day fishing with 

Busby and Green.  During that fishing trip, Bowdoin recommended that Busby start a Chinese 

version of ASD.  Id. at ¶ 14.  He told Busby to organize the business without him.  He said, “I 

can’t handle the business I already have,” stating that Busby should be the one to create, own, 

and operate this Chinese version of ASD.  Id. 

 Busby did not believe he knew enough about computers and the web to run the business 

and, so, told Bowdoin that Bowdoin should run it.  Bowdoin explained that he did not want to 

run it.  Id. at ¶ 14-15.  Busby then proceeded solo in choosing the name for the company and 

incorporating it on May 15, 2008.  At the time of incorporation, Busby still thought Bowdoin 

would need to run the business, so he placed Bowdoin’s name as President of the company, 

although Bowdon never actually filled that office and never actually took any step to run the 

company.  Id. at ¶ 15-16. 
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 Two and one-half weeks before Golden Panda commenced operations (July 24, 2008), 

Bowdoin called Busby and reiterated that he did not have time for Golden Panda, had done 

nothing to help create it, and thought Busby should be the one to own, operate, and control the 

business.  Id. at ¶ 16.  Busby decided with the help of his kids that he really could run a web 

based advertising business on his own.  Id. at ¶ 17.  On July 2, 2008, he amended the Golden 

Panda papers with the state, naming himself the President and removing Bowdoin’s name.  Id. 

 On July 12, 2008, in an ASD rally in Miami, Florida, Bowdoin announced that he had no 

affiliation with Golden Panda.  He reiterated that he had no affiliation with Golden Panda at an 

ASD rally in Chicago on July 19, 2008.  Id. at ¶ 18.  He also posted a notice on his web site 

stating that he withdrew himself from Golden Panda.  See id. at ¶ 19; Exhibit 1 at Attachment 1 

(Bowdoin Letter Regarding Disassociation); Exhibit 1 at Attachment 2 (Bowdoin Resignation 

from Golden Panda).  Those notices were posted approximately one week before the July 24 date 

when Golden Panda became operational.  See Exhibit 1 at ¶ 19. 

 Bowdoin never performed any function for Golden Panda while his name was on the 

state papers as President of the company.  He was President in name only for the period of May 

15 to July 2, 2008.  Id. at ¶ 20.  On July 2, Busby amended the papers, removing Bowdoin’s 

name and naming himself as President.  See id. at ¶ 17. 

 Busby created a web based advertising business that aims to provide advertising value to 

businesses.  The focus of the business is advertising, not cash distribution.  The names of the two 

defendants are telling in that regard.  The name of ASD is Ad Surf Daily Cash Generator.  The 

name of Golden Panda is Golden Panda Ad Builder.  Id. at ¶ 21. 

 At the very start of Golden Panda’s business (which lasted only 8 days before it was shut 

down through the government’s fund seizure), Busby wanted to secure the legal representation of 
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an expert in direct selling and network marketing law to ensure lawful operation.  He found D. 

Jack Smith of Memphis, Tennessee, an internationally known marketing attorney.  Id. at ¶ 22.  

He first contacted Smith on or about the week of July 22, 2008.  He retained Smith on July 29, 

2008.  He invited Smith to the Golden Panda offices in Atlanta, Georgia and hired Smith to 

evaluate the company’s records and business model and advise the company on all steps 

necessary to ensure that the company was lawful.  Id.  Smith traveled to Atlanta and met with 

Golden Panda on July 31, 2008.  On August 1, 2008, the day after Smith had met with the 

company, Golden Panda received word from its bank that all of the Golden Panda accounts had 

been frozen.  It was not until one week later that Golden Panda received the government’s 

complaint that its principals became aware of the government’s reason for freezing the funds.  Id. 

 The allegations in the complaint associating Golden Panda and Busby with ASD and 

Bowdoin are false.  Id. at ¶ 23.  Neither Bowdoin nor ASD provided any capital or expended any 

effort in establishing or operating Golden Panda.  Id. at ¶¶ 23-24.  Golden Panda received no 

funding, direction, or control from ASD and is a business completely independent from and not 

in any way beholden to ASD.  Id. at ¶¶ 6, 23-24. 

 Golden Panda’s funding came from Busby who, in turn, retrieved it from proceeds 

stemming from his successful real estate practice and from 34 founders named in the Busby 

affidavit.  Id. at ¶ 23.  None of those founders is an officer, director, or shareholder in ASD.  Id. 

at ¶ 24. 

 Busby created Golden Panda to sell advertising.  Id. at ¶ 26.  The company screens each 

ad to ensure that it is “clean” (free of content that would offend, particularly content that is 

pornographic).  Approved ads are placed on a web rotator and each advertiser is asked to view 12 

other randomly selected ads for 15 seconds each every day (“ad views”).  Id. at ¶ 28.  That builds 
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an immediate audience for the ads, something hard to come by in typical web advertising.  See 

id. at ¶¶ 26-29.  Since its inception, the company has been developing a system that will allow its 

advertisers to geographically target ads to reach specific audiences, to post classified ads, and to 

take steps to increase the visibility of company ads on search engines.  Those services come at an 

additional fee beyond the cost of the rotator ads.  See id. at ¶ 26-30. 

From every rotator advertising dollar paid to the company, 50 cents is retained as profit 

and 50 cents is contributed to a cash out fund.  The cash out fund is designed to create an 

incentive for ad views.  Id. at ¶ 28.  Those who daily perform ad views are eligible to receive a 

pro rata share of the ad sales proceeds contributed to the cash out fund.  Id. at ¶¶ 28-29. 

Advertisers can request that their pro rata share be paid out to them or can apply it to 

future advertising.  When they ask for the pro rata share in cash or apply it, their request is 

honored but Golden Panda reduces the amount of their prior ad package purchase by the amount 

taken out until that amount reaches zero, whereupon in order to keep their advertisement in the 

rotator, they must buy additional advertising.  Id. at ¶ 30. 

Golden Panda explains the program to its advertisers honesty and does not make any 

claims, like those alleged to have been made by ASD, that advertisers will be guaranteed a 125% 

return on an ad purchase.  Id. at ¶ 31-32.  They are told, instead, that if money is present in the 

cash out fund, it will be distributed pro rata.  If not, there will be no distribution.  Id. at ¶ 31. 

Golden Panda is not responsible for, had no foreknowledge of, and never was involved in 

the making of the claims alleged in the complaint that give rise to wire fraud.  See id. at ¶ 9. 

Golden Panda is not presently in operation as a direct result of the seizure order.  Golden 

Panda is losing customers, has been forced to terminate employees, is paying the remainder 
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reduced salaries for a time out of Busby’s pocket, and cannot remain a viable company unless it 

promptly has access to its funds and resumes business.  Id. at ¶ 35-36. 

 

ARGUMENT 

I. GOLDEN PANDA IS STATUTORILY ENTITLED TO RELEASE OF SEIZED 
BANK ACCOUNTS AND RESTORATION OF ITS BUSINESS PENDING 
FORFEITURE PROCEEDINGS  

 
As a claimant to seized property, Golden Panda petitions this Court for release of that 

property.  See Fed. R. Civ. P. Supp. Rule G(5).  By statute, Golden Panda is entitled to that 

release if it satisfies the enumerated statutory factors.  See 18 U.S.C. § 983(f).  Congress created 

this remedy in the Civil Asset Forfeiture Reform Act of 2000 to prevent the Government, as it 

does here, from making overly broad use of the civil forfeiture statute.  See Pub. L. No. 106-185, 

§ 2, 114 Stat. 202.  Available relief under Section 983(f) is necessary “to make federal civil 

forfeiture procedures fair to property owners and to give owners innocent of any wrongdoing the 

means to recover their property and make themselves whole after wrongful government 

seizures.”  United States v. One Lincoln Navigator 1998, 328 F.3d 1011, 1012 (8th Cir. Ark. 

2003).   

The remedial protections in Section 983(f) prevent the Government from circumventing 

the Due Process Clause by effecting a pre-hearing seizure without just cause.  Under 18 U.S.C. § 

983(f), a claimant must demonstrate:  (1) a possessory interest in the property; (2) sufficient ties 

to the community to provide assurance that the property will be available at trial; (3) continued 

possession by the Government pending the final disposition of forfeiture proceedings will cause 

substantial hardship; (4) the hardship to the claimant outweighs the risk that the property will not 
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be available at the time of trial; (5) and that none of the statutory exceptions in 18 U.S.C. § 

983(f)(8) apply.  See 18 U.S.C. § 983(f)(1). 

A. Golden Panda has a Possessory Interest in the Seized Property 

Golden Panda has exclusive ownership in the currency found in the seized accounts.  The 

following bank accounts of Golden Panda were seized on August 1, 2008 pursuant to the 

Government’s pending civil forfeiture proceeding in the United States District Court for the 

District of Columbia:  Bank of America Account numbers # 334011130192; # 33401130200; # 

334015765704; # 91000113401039; and # 91000113404188.  See Exhibit 1 at ¶ 8 (Affidavit of 

Clarence Busby); Exhibit 1, Attachment 3 (Affidavit of Robert J. Skinner, CPA). 

Golden Panda CEO and President, Clarence Busby Jr. opened each of those accounts.  

Golden Panda’s officers remain the only individuals authorized by Bank of America to deduct 

funds from those accounts.  Clarence Busby Jr. and his daughter, Dawn Stowers, are each named 

accountholders on Golden Panda’s accounts.  See Exhibit 1 at ¶ 8.   

B. Golden Panda’s Officers have Sufficient Ties to the Community to Provide 
Assurance that the Property will be Available at the Time of Trial 

 
Clarence Busby Jr. has resided in or around Acworth, Georgia for over 20 years.  He is a 

minister in the community and has a real estate business there that he has owned and operated for 

the past 12 years.  His wife, son, and daughter all reside there.  He has no intention of leaving.  

See Exhibit 1 at ¶ 2.   Busby owns real property in Acworth, Georgia.  The Government provided 

no evidence that Busby plans to purchase real property outside the state.  No evidence suggests 

Busby has plans to move funds from Golden Panda’s Bank of America accounts.  In short, 

nothing suggests Busby will use the funds for anything other than legitimate operation of Golden 

Panda Ad Builder.  See United States v. $1,231,349.68 in Funds, 227 F.Supp. 2d 125, 128 
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(D.D.C. 2002) (finding no risk from claimant who had maintained a residence in Maryland for 

22 years, even though currently unemployed).   

Busby has no incentive to deplete the seized property.  Golden Panda is a legitimate 

advertising company taking hold of the internet advertising market share.  Busby desires only to 

restore operation of Golden Panda.  Furthermore, Busby operates without significant threat of 

criminal prosecution.  The Government’s complaint against ASD was predicated on several 

violations of federal criminal law.  Bowdoin’s alleged misrepresentation of facts concerning his 

past business history could expose him to criminal liability under the wire fraud statute.  See 18 

U.S.C. § 1343.  The Government also bases its action on the money laundering statutes.  See 18 

U.S.C. §§ 1956, 1957.  But Busby had no knowledge of Bowdoin’s past alleged illegalities and 

had nothing to do with his representations about ASD and, therefore, Busby’s operation of 

Golden Panda could not have knowingly or intentionally perpetuated false statements made by 

Bowdoin.  Both wire fraud and money laundering require proof of knowledge and intent, mens 

rea elements that Busby lacked.   

The Government in its complaint argued that ASD had plans to move funds into a Solid 

Trust Pay account, thereby removing funds to a Canadian-based company.  Golden Panda has 

never used Solid Trust Pay to receive money from foreign customers.  Golden Panda has never 

transferred funds from its Bank of America accounts into Solid Trust Pay accounts and has no 

intention of doing so.  See Exhibit 1 at ¶ 25.  Golden Panda originally intended to use that service 

but never followed through.  Golden Panda’s website and terms of use encourage customers to 

deposit funds into its Bank of America accounts.  The Government provided no evidence that 

Busby intends to make any other use of the Solid Trust Pay account.  The Government produced 

 11



no evidence showing that the funds in Golden Panda’s Bank of America accounts were likely to 

move during the pending forfeiture proceedings. 

 In sum, Golden Panda’s strong ties to the community minimize risk that funds could be 

depleted before trial.  Therefore, this factor militates in favor of releasing Golden Panda’s seized 

property. 

C. The Government’s Continued Possession of Golden Panda’s Property 
Pending the Final Disposition of the Forfeiture Proceedings Causes 
Substantial Hardship to Golden Panda and Its Employees 

 
In 18 U.S.C. § 983(f)(1)(C), Congress provided examples of substantial hardship 

warranting the release of property pending forfeiture.  A claimant suffers substantial hardship if 

the Government’s forfeiture prevents the functioning of a business or prevents an individual 

from working.  18 U.S.C. § 983(f)(1)(C).  Where the language of a statue is plain and does not 

lead to an absurd result, the language itself “is the sole evidence of the ultimate legislative 

intent.”  Matter of Sinclair, 870 F.2d 1340, 1343 (7th Cir. 1989). “Congress indicated in the text 

of the statute that the kind of hardship it envisioned was hardship that would prevent a business 

from ‘functioning’ or an individual from ‘working,’ or cause a person to become ‘homeless.’”  

Kaloti Wholesale, Inc. v. United States, 525 F.2d 1067, 1070 (E.D. Wis. 2007). 

The Government’s seizure of Golden Panda’s assets prevents Golden Panda from 

functioning and deprives Golden Panda employees of a living wage.  At present, the Government 

has seized all of Golden Panda’s operating accounts, effectively shutting down its business and 

preventing Golden Panda from abiding by its terms of agreement with customers.  With its assets 

frozen, Golden Panda remains idle during the Government’s forfeiture proceedings.  Golden 

Panda cannot afford to cease business for the prolonged period of anticipated litigation.  It needs 

relief immediately.  See Exhibit 1 at ¶ 35-36. 
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When the Government filed its complaint on August 5, 2008, Golden Panda employed 14 

persons.  In just over two weeks since, Golden Panda has been forced to terminate 7 employees.  

For those employees terminated, Golden Panda was their sole source of income.  Golden Panda 

retains a skeletal staff of just 7 employees, 4 have experienced a reduction in pay.  Mr. Busby 

has been forced to contribute funds from his part-time real estate business to compensate the 

remaining employees.  If Golden Panda cannot resume business quickly, Busby will be unable to 

keep paying the employees, and the company will cease to exist. 

The Government’s ex parte seizure thus prevents the functioning of a legitimate business 

and deprives individuals from work.  Accordingly, this factor militates in favor of releasing 

Golden Panda’s property pending the forfeiture proceedings. 

D. Golden Panda’s Hardship Outweighs the Risk that Property will be 
Destroyed, Damaged, Lost, Concealed, or Transferred if it is Returned to 
Golden Panda During the Pendency of the Proceeding 

 
Observe that the Government provided no evidence that funds in Golden Panda’s 

accounts are at risk of depletion or transfer.  In its complaint, the Government alleges only that 

Bowdoin might transfer property to foreign sources.  The Government presumes that Golden 

Panda’s accounts are directly linked to Andy Bowdoin.  That is false.  See Exhibit 1 at ¶¶ 7, 23-

24; Exhibit 1 at Attachment 3 (Affidavit of Robert J. Skinner, CPA).  Indeed, the Government’s 

allegations against Golden Panda only proceed if Bowdoin has control of the funds in Golden 

Panda’s Bank of America accounts.  But Bowdon has no such control.  See Exhibit 1 at ¶¶ 6, 20, 

24.  Bowdoin has no financial relationship with Golden Panda.  He has no authority to access 

Golden Panda’s accounts.  Golden Panda’s funds are under the exclusive control of Clarence 

Busby Jr., and Busby demonstrates no intent to move funds from the Golden Panda Bank of 

America Accounts.  In fact, Golden Panda had moved most of the funds into two CDs. 
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While the Government may argue currency is too transient, the value of a legitimate 

business’s operating accounts do not present an undue risk of loss.  See United States v. 

Undetermined Amount of U.S. Currency, 376 F.3d 260, 265 n.4 (4th Cir. N.C. 2004).  Because a 

legitimate business uses the currency to continue operating as a going concern, the Court can 

depend on business assets being available to assure the return to the government of an equal 

amount to the previously seized currency.  Id.  The flexibility in 18 U.S.C. § 983(f)(7) requires 

only that equal money or assets are available.  The Government need not preserve the exact same 

currency now under seizure.   

Even if this Court determines that release of Golden Panda’s property presents a risk, 

Golden Panda would accept conditions to reassure the Court that the subject property will remain 

available during the forfeiture proceedings.  This Court is statutorily empowered to impose 

conditions upon the release of property to ensure that the value of the property is maintained 

while the forfeiture action is pending.  See 18 U.S.C. § 983(f)(7).  Such conditions may include 

the inspection of bank accounts, posting a bond, requiring the claimant to obtain or maintain 

insurance, or placing a lien against the subject property to ensure that the property is not 

transferred to another persons.  Id.  Golden Panda would accept any such protections to 

guarantee its funds remain available. 

E. Golden Panda is a Legitimate Business, Not a Ponzi Scheme 

Under the provisions for relief in 18 U.S.C. § 983(f), Congress precluded release of 

electronic funds “unless such currency or other monetary instrument or electronic funds 

constitutes the assets of a legitimate business which has been seized.”  18 U.S.C. § 983(f)(8)(A).  

The Government has accused ASD of operating an unlawful Ponzi scheme and, without any 

investigation of Golden Panda’s business, incorrectly considers Golden Panda an extension of 
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ASD, a false supposition.  See Exhibit 1 at ¶¶ 6, 20, 23-24.  Golden Panda’s business model is 

not unlawful and, therefore, the statutory exemption in 18 U.S.C. § 983(f)(8)(A) is inapplicable. 

 The Government applies the term “Ponzi” to Golden Panda by association without fully 

vetting the characteristics of Golden Panda’s business.  Courts generally define a Ponzi scheme 

as “a fraudulent investment arrangement whereby an entity makes payments to investors from 

monies obtained from later investors rather than from any ‘profits’ of the underlying business 

venture.”  Floyd v. Dunson, 209 B.R. 424, 430-431 (Bankr. S.D. Tex. 1997).  Golden Panda does 

no such thing.  It does not pay ad purchases from funds received from later ad purchasers.  It 

devotes 50% of all ad buys to a cash out fund that is distributed pro rata to existing advertisers 

who perform the ad view duration discussed in the Fact section above.  A business is a Ponzi 

scheme if it:  “(i) received deposits from investors; (ii) conducted no legitimate business as 

represented to investors; (iii) produced no profits or earnings through legitimate investments or 

business, but rather raised funds by securing new investments from investors; and (iv) made 

payments to investors from other investors’ invested funds.”  Terry v. Dowdell, 2006 U.S. Dist. 

LEXIS 60114 (W.D. Va. Aug. 11, 2006).  

 Golden Panda is an advertising business that displays none of the characteristics of an 

unlawful Ponzi scheme.  Its customers purchase ad packages with the knowledge that their 

money is for advertising space.  Golden Panda produces profits from the sale of that advertising.  

It does not charge membership fees for new participants.  It does not enroll members.  Although 

it takes 50% of ad revenue and puts it in a cash-out account used to encourage ad views, those 

are not “invested funds,” those are direct purchase funds. 

 Golden Panda is not unlike any other business selling services as opposed to goods.  

Golden Panda sells advertising.  Just like an advertiser that purchases newspaper ad space, 
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Golden Panda’s customers understand that payment is for advertising time, and not an 

investment with a guaranteed rate of return.  Golden Panda’s unique system promotes “audience 

creation” for its advertisers.  Golden Panda genuinely intends to maximize exposure to ever-

increasing audiences for its advertisements. 

 The Government applies the opinion of an anonymous FTC Economist who opines that 

unlawful schemes generally include:  “(1) the promise of abnormally high short term returns on 

investments; (2) all income is derived from within the investment scheme; (3) the absence of any 

legitimate or reasonable business investment; and (4) only a small minority of individuals can 

profit from the operation of the business.”  See Govt Complaint at 34.  Golden Panda makes no 

promise of returns at all.  Because Golden Panda’s pro-rata cash out payments are dependent on 

existing business, Golden Panda makes no promise of any amount of return coming to 

customers. 

 The business of Golden Panda is lawful and legitimate advertising sales.  The 

Government has thus seized the assets of a legitimate business.  Under 18 U.S.C. § 983(f), 

Golden Panda is entitled to restoration of its property pending further proceedings. 

II. GOLDEN PANDA REQUESTS AN EVIDENTIARY HEARING ON THE MERITS 
OF ITS PETITION FOR RELEASE 

 
This Court should hold an evidentiary hearing to determine whether Golden Panda is 

entitled to release of its property, and whether the Government has met its burden to seize 

Golden Panda’s assets at the outset of litigation.  The Supreme Court extended the protections of 

the Due Process Clause to civil forfeiture proceedings where the Government seizes property 

upfront.  See U.S. v. James Daniel Real Property, 510 U.S. 43, 48-49 (1993) (requiring 

meaningful opportunity to be heard when real property is the subject of seizure); see also Degan 
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v. U.S., 517 U.S. 820, 822 (1996) (citizen has a right to a hearing to contest the forfeiture of his 

property, a right secured by the Due Process Clause”). 

In April of 2008, the Court of Appeals for the D.C. Circuit extended the right to a post-

deprivation pretrial hearing where the funds seized by the Government were required to facilitate 

representation of counsel under the Sixth Amendment.  See U.S. v. E-Gold, Ltd., 521 F.3d 411, 

418 (D.C. Cir. 2008).  The Court in E-Gold determined that the opportunity to be heard at a 

“meaningful time and in a meaningful manner” must provide for an adversary hearing after the 

Government effects a seizure, but before the trial stage in civil forfeiture proceedings.  Id. 

(“There is considerable worth in a post-indictment, pre-trial adversarial hearing on the issue of 

the restraint of the seized property.  It is the right to adduce such evidence that underlies the 

Supreme Court’s longstanding determination that a fundamental requirement of due process is 

the opportunity to be heard”).  However, the E-Gold Court stopped short of extending this right 

in all civil forfeiture proceedings, choosing instead to limit its opinion to instances where the 

Sixth Amendment is impaired.  Id. at 420 (“the constitutional right of due process of law entitles 

defendants to an opportunity to be heard at least where access to the assets is necessary for an 

effective exercise of the Sixth Amendment right to counsel”).  While the Court’s language 

implies that pre-trial hearings are appropriate in still more circumstances, the law remains silent 

in this Circuit as to whether such hearings are guaranteed. 

Reference to civil forfeitures in other circuits and procedures in similar legal scenarios 

demonstrates the availability and need for an evidentiary hearing in this case.  The Eighth Circuit 

has used evidentiary pretrial hearings concerning seized property.  See U.S. v. One Lincoln 

Navigator 1998, 328 F.3d 1011, 1024 (8th Cir. 2003).  In One Lincoln Navigator, the court 

found that “[t]he district court proceeded in this manner, quite properly using the evidentiary 
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hearing on the hardship issue to help resolve what the government presented as a threshold issue 

of standing.”  Id.   

A petition for release of seized property is similar to a motion for preliminary injunction 

following a temporary restraining order.  Both the petition for release and the preliminary 

injunction seek to remedy unjust harm that could accrue over the course of litigation.  Observe 

that in motions for preliminary injunctions before this Court, a movant is entitled to a hearing 

under Federal Rule of Civil Procedure 65(b)(3).  See Fed. R. Civ. Pro. 65(b)(3) (requiring a 

hearing at the earliest possible time to prevent irreparable harm”).  An evidentiary hearing is 

essential to adjudge credibility when factual controversies are present.  See 11A Wright, Miller 

& Cooper, Federal Practice and Procedure § 2949 (discussing preliminary injunctions).  “If there 

is a factual controversy, oral testimony is preferable to affidavits because of the opportunity it 

provides to observe the demeanor of the witnesses.”  Id.  Similarly, the right to confront 

witnesses grows increasingly paramount when allegations of fact are contradictory.   

The Government alleged that ASD currency funded Golden Panda’s operation.  Golden 

Panda can prove this false.  The Government alleged that Bowdoin played a substantial role in 

Golden Panda’s creation.  Again, Golden Panda can prove otherwise.  The Government alleges 

that Golden Panda’s business model is an illegal Ponzi scheme, yet Golden Panda can prove the 

Government’s understanding of its business is incorrect.  These material discrepancies of fact 

mandate an evidentiary hearing to afford Golden Panda an opportunity to confront its accusers. 

Recognizing the need for prompt action, Congress provides this Court with just 30 days to 

rule on Golden Panda’s Petition for Release.  See 18 U.S.C. § 983(f)(5) (“[t]he Court shall render 
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a decision on a petition filed under paragraph (3) not later than 30 days after the date of filing”).1  

Given the aggressive timeline for decision, Golden Panda requests an expedited hearing on the 

merits at the earliest possible date.  Should this Court schedule a hearing on ASD’s Emergency 

Motion for Return of Seized Funds, Golden Panda hereby requests to participate as a claimant to 

the property at issue. 

CONCLUSION 

For the foregoing reasons, Golden Panda respectfully requests this Court order the return of 

seized property pending the outcome of litigation or, in the alternative, set a short date for 

hearing on the issues presented herein. 

       Respectfully submitted, 

CLARENCE BUSBY JR. AND GOLDEN 
PANDA AD BUILDER 

 
 
      By:  ___________/s/_________________ 
       Jonathan W. Emord* 
       Andrea G. Ferrenz 
       Peter A. Arhangelsky 
       Emord & Associates, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA  20124 

D. Jack Smith 
Law Offices of D. Jack Smith 
4620 Shady Grove Rd., 
Memphis, TN  39117 
Co-Counsel 

       Ph:  (202) 466-6937 
       Fx:  (202) 466-6938 

Its Counsel 
 
 
       * Counsel of Record 

                                                 
1 Under 18 U.S.C. § 983(f)(3)(B)(ii), Golden Panda is required to set forth the steps it has taken 
to secure release of its property from the Government.  Golden Panda has conferred with 
Government counsel on Monday, August 25, 2008, to seek a volitional release of the funds.  The 
parties have agreed to extend the time for filing a response to the Government’s complaint on the 
condition that Golden Panda exchange requested evidence.  Golden Panda files this motion 
seeking emergency relief to expedite its recovery, and to preserve its need for prompt relief.  
Although Golden Panda will continue to seek cooperation from the Department of Justice, it 
cannot afford to delay in seeking the relief requested herein. 
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