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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WINFRED WAIRIMU WAMAI, et al.,

Plaintiffs,

V. Civil Action No. 08-1349 (JDB)
REPUBLIC OF SUDAN, et al.,

Defendants.

MEMORANDUM OPINION

Over fifteen years ago, on August 7, 1998, Uinited States embassies in Nairobi, Kenya
and Dar es Salaam, Tanzania were devastayedimultaneous suicide bombings that killed
hundreds of people and injured over a thousdrls Court has entered final judgment on
liability under the Foreign Sovereign Immunitidst (“FSIA”) in this civil action and several
related cases—brought by victims of the bombiagd their families—against the Republic of
Sudan, the Ministry of the Inter of the Republic of Sudanhe Islamic Republic of Iran, the
Iranian Revolutionary Guards Corps, and thenika Ministry of Infomation and Security
(collectively “defendants”) for their roles supporting, funding, andtherwise carrying out
these unconscionable acts. The next step in the case is to assess and award damages to each
individual plaintiff, and in this task thedDrt has been aided by several special masters.

The 196 plaintiffs in this case are Kenyan dadzanian citizens injured and killed in the

bombings and their immedidtéamily members. Service of process was completed upon each

L A few plaintiffs are not immediate family membelmt as explained below, the Court will not award
damages to those plaintiffs.

2 A large number of plaintiffs are listed as plaintiffs both in this case and in the related case before this
Court, Amduso v. Republic of Sudan, No. 08-1361 (D.Did@y 25, 2014). Initially, plaintiffs in these two cases
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defendant, but defendants failed to respond, andaaultlevas entered against each of them. The
Court has held that it has jurisdiction over defentsland that the foreign national plaintiffs who
worked for the U.S. government are entitlecctonpensation for personal injury and wrongful

death under 28 U.S.C. 8§ 1605A(c)(3). See OwenRepublic of Sudan, 826 F. Supp. 2d 128,

148-51 (D.D.C. 2011). The Court has also held, thlihough those plaintiffs who are foreign
national family members of victims lack a fedlecause of action, they may nonetheless pursue
claims under the laws of the District of Colbia. Id. at 153-57. A fial judgment on liability
was entered in favor of plaintiffs. Nov. 28011 Order [ECF No. 54] at 2. The deposition
testimony and other evidence presented esteddisthat defendants were responsible for
supporting, funding, and otherwise carrying outlibenbings in Nairobid Dar es Salaam. See
Owens, 826 F. Supp. 2d at 135-47.

The Court then referred plaintiffslaims to several special mastets prepare proposed
findings and recommendations for a determigraof damages. Feb. 27, 2012 Order Appointing
Special Masters [ECF No. 57] at 2. The spemalsters have now filed completed reports on
each plaintiff._See Special Master Reports [B@5. 63-241]. In completing those reports and in
finding facts, the special masserelied on sworn testimony, expegports, medical records, and

other evidence. The reports extensively describekdy facts relevant teach of the plaintiffs

were represented by two different sets of attorneys. Suaietiffs signed retainer agreements with both sets of
attorneys, and so appeared as plaintiffs in both c&sd®wing mediation with Magtrate Judge Facciola, the
attorneys settled the issue of which plaintiffs wereespnted by whom by signing a cooperation agreement and
entering into joint representation of plaintiffs in both cases. See Amduso, No. 08-1361 [ECF Nos. 54-57k€Df cour
plaintiffs are entitled to only one award. As this casthésearlier-filed case, and bese the joint representation
vitiates any conflict between counsel, the Court will award d@sén this case to plaintiffs appearing in both cases,
and will deny those same plaintiffs awards in Amduso.

Similarly, a small number of plaintiffs are listed tims case and in two other cases pending before this
Court: the_Onsongo case (No. 08-1380), and_the Opati @ds. 12-1224). Those plaintiffs will be awarded
damages in this case, but will not be awarded damages in those cases.

® Those special masters (collectively, “the special ena§tare Kenneth L. Adamdphn D. Aldock, Oliver
Diaz, Jr., Deborah E. Greenspan, Brad Pi@i#phen A. Saltzburg, and C. Jackson Williams.
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and carefully analyze their claims under the framework established in mass tort terrorism cases.
The Court commends each of the special mastethéa excellent work and thorough analysis.

The Court hereby adopts all facts found by thecs masters relating to all plaintiffs in
this case, including findings regarding the pldis’ employment status or their familial
relationship necessary to suppstanding under section 1605A(3)®)(ii)). See Owens, 826 F.
Supp. 2d at 149. The Court also adopts all damages recommendations in the reports, with the few
adjustments described below. “Where recomdagions deviate from the Court’'s damages
framework, ‘those amounts shall be altered stoasonform with the respective award amounts

set forth’ in the framework, unless otherwisgamb’ Valore v. Islamic Republic of Iran, 700 F.

Supp. 2d 52, 82-83 (D.D.C. 2010) (quoting Petersdslamic Republic ofran, 515 F. Supp. 2d

25, 53 (D.D.C. 2007) (“Peterson I1”), abrogation other grounds recognized in Mohammadi v.

Islamic Republic of Iran, 947 F. Supp. 2d 48, 650[C. 2013)). As a red#y the Court will

award plaintiffs a total dgment of over $3.5 billion.

l. CONCLUSIONSOF LAW

On November 28, 2011, the Court grantwmgmmary judgment on liability against
defendants in this case. Nov. 28, 2011 Order [BGF 54] at 2. The foreign-national U.S.-
government-employee victims have a federal cafisetion, while their foreign-national family
members have a cause of action under D.C. law.

a. The Government-Employee Plaintiffs Are Entitled To Damages On Their
Federal Law ClaimsUnder 28 U.S.C. § 1605A

“To obtain damages in a Foreign Sovereigmunities Act (FSIA) action, the plaintiff
must prove that the consequenoéshe defendants’ conduct wereasonably certain (i.e., more
likely than not) to ocay and must prove the amount oktdamages by a reasonable estimate

consistent with application of the Americanle on damages.” Valore, 700 F. Supp. 2d at 83.



Plaintiffs here have proven thiiie consequences of defendactshduct were reasably certain
to—and indeed intended to—caus@ury to plaintiffs. See Owens, 826 F. Supp. 2d at 135-46.
As discussed by this Court previously, becahgeFSIA-created cause of action “does not spell
out the elements of these claims that the Csliould apply,” the Court &iforced . . . to apply
general principles of tort law” to determineapitiffs’ entittement to damages on their federal
claims. Id. at 157 n.3.

Survivors are entitled to recover for the pain and suffering caused by the bombings: acts
of terrorism “by their very definition” amount to extreme and outrageous conduct and are thus
compensable by analogy under the tf “intentional infliction ofemotional distress.” Valore,

700 F. Supp. 2d at 77 (citing Restatement (Secondpdb § 46(1) (1965)); see also Baker v.

Socialist People’s Libyan Arab Jamahriya57F. Supp. 2d 48, 74 (D.D.C. 2011) (permitting

plaintiffs injured in state-spoonsed terrorist bombings to recavier personal injuries, including

pain and suffering, under tort of “intentional inflmti of emotional distress”Estate of Bland v.

Islamic Republic of Iran, 831 F. Supp. 2d 1863 (D.D.C. 2011) (same). Hence, “those who

survived the attack may recover damages feirthain and suffering, ... [and for] economic

losses caused by their injuries..” Oveissi v. Islamic Repuio of Iran, 879 F. Supp. 2d 44, 55

(D.D.C. 2012) (“Oveissi II") (citing_Valpe, 700 F. Supp. 2d at 82-83); see 28 U.S.C.
8 1605A(c). Accordingly, all plaiiffs who were injured ithe 1998 bombings can recover for
their pain and suffering as well as theimeomic losses. Bland, 83/. Supp. 2d at 153. In
addition, the estates of those who were killed in theck are entitled toecover compensatory

damages for wrongful death. See, e.qg., Valob®, F. Supp. at 82 (permittinestates to recover

economic damages caused &zelased victims’ estates).



b. Family MembersWho Lack A Federal Cause Of Action Are Entitled To
Damages Under D.C. Law

This Court has previously held that it wipy District of Columbia law to the claims of
any plaintiffs for whom jurisditon is proper, but who lack a federal cause of action under the
FSIA. Owens, 826 F. Supp. 2d1&3-57. This category includes grihe foreign-national family
members of the injured victims from the 1998rmngs. Individuals irthis category seek to
recover solatium damages under D.C. law basedamglof intentional infliction of emotional
distress. To establish a prima facie case ohtraeal infliction of emotional distress under D.C.
law, a plaintiff must show: (1) extreme andtrageous conduct on therpaf the defendant
which, (2) either intentionally or recklessly, (3) causes the plaintiff severe emotional distress.

Larijani v. Georgetown Univ., 791 A.2d 41, 44.(D 2002). Acts of termism “by their very

definition” amount to extreme and outrageaesnduct, Valore, 700 F. Supp. 2d at 77; the
defendants in this case acted intentionally and recklessly; and their actions caused each plaintiff

severe emotional distress, see Owens, 826 Fp.RQdpat 136-45; Murphy v. Islamic Republic of

Iran, 740 F. Supp. 2d 51, 74-75 (D.D.C. 2010). Likewi3«. law allows spouses and next of
kin to recover solatium damages. D.C. C8d#6-2701. Based on the evidence submitted to the
special masters, the Court concludes that theign national family members of the victims of
the 1998 bombings have each made out claims for intentional inflictemational distress and
are entitled to solatium damages (with the few exceptions detailed below).
. DAMAGES

Having established that plaintiffs are eettlto damages, the Court now turns to the
guestion of the amount of damages, whinkiolves resolving common questions related to
plaintiffs with similar injuries. The damages awardeeach plaintiff are laid out in the tables in

the separate Order and Judgnt issued on this date.



a. Compensatory Damages

1. Economi@damages

Under the FSIA, injured victims and thestates of deceased victims may recover
economic damages, which typically include lostges benefits and retirement pay, and other
out-of-pocket expenses. 28 U.SE1605A(c). The special masterecommended that twenty-
four deceased plaintiffs and four injuredtints be awarded economic damages. To determine
each plaintiff’'s economic losses resulting fraghe bombings, the special masters relied on
economic reports submitted by the Center Farensic Economic Studies (“CFES”), which
estimated lost earnings, fringe benefits, retinetmecome, and the value of household services
lost as a result of the injuries sustained friti® bombing. In turn, CFES relied on information
from the survivors as well as other documgatg including country-spefic economic data and

employment records. See, e.g., Report afcgp) Master Kenneth Adams Concerning Maurice

Okatch Ogolla, Ex. 5 [ECF No. 70] at 45-4further explainingmethodology employed in
creating the economic loss remrtThe Court adopts the findingead recommendations of the
special masters as to economic losses to be awarded to injured victims and the estates of
deceased victims.

2. Awards for pain and suffering due to injury

Courts determine pain-and-suffering awardssiarvivors based ora€tors including “the
severity of the pain immediately following thgury, the length of hostalization, and the extent

of the impairment that will remain with the tiim for the rest of his or her life.” O'Brien v.

Islamic Republic of Iran, 853 F. Supp. 2d 44 (D.D.C. 2012) (internal quotation marks
omitted). When calculating damages amounts, ‘@murt must take pains to ensure that

individuals with similar injurés receive similar awards.” féeson |l, 515 F. Supp. 2d at 54.



Recognizing this need for uniforty, courts in this district hae developed a general framework
for assessing pain-and-suffering damages for victifrterrorist attacksawarding a baseline of
$5 million to individuals who suffer severehysical injuries, such as compound fractures,
serious flesh wounds, and scars from shrapneljedisas lasting and seke psychological pain.
See Valore, 700 F. Supp. 2d at 84. Where phyaiedlpsychological pain is more severe—such
as where victims suffered relatively more numerous and severe injuries, were rendered
guadriplegic, partially lost visn and hearing, or were mistakiem dead—courts have departed
upward from this baseline to $7 million armdbove. See O'Brien, 853 F. Supp. 2d at 47.
Similarly, downward departures to a range of &b.$3 million are warranted where the victim
suffers severe emotional injury accompaniedrddgtively minor physicainjuries. See Valore,
700 F. Supp. 2d at 84-85.

Damages for extreme pain and suffering areravded for those individuals who initially
survive the attack butém succumb to their injuries. “Whéime victim endured extreme pain and
suffering for a period of severabbrs or less, courts in the§rrorism] cases have rather

uniformly awarded $1 million.” Haim v. Istaic Republic of Iran, 425 F. Supp. 2d 56, 71

(D.D.C. 2006);_see Peterson Il, 5SE5Supp. 2d at 53-55. When the period of the victim’s pain is
longer, the award increases. Haim, 425 F. S@ppat 72. And when the period is particularly
brief, courts award less. For instance, wherenaividual “survived a teorist attack for 15
minutes, and was in conscious pain for 10 n@ayita court in thiglistrict awarded $500,000.
See Peterson I, 515 F. Supp. 2d at 53. To theesstd those who are killed instantly, courts
award no pain-and-suffering damages.

According to the special masters, the evidestamved that four platiifs who died in the

bombings did not die instantlynd that they suffered before theltimately perished. The Court



accepts the special masters’ recosnigations as to two of those plaintiffs. The Court adjusts the
recommended award, consistent with Haim, to preantiffs whose pre-death suffering lasted for
several hours: the Coustll adjust Kimeu Nzioka Nganga'award from $2 million to $1 million
and Bakari Nyumbu’s from $3 million to $1 mdh. 425 F. Supp. 2d at 71 (noting that courts
uniformly award $1 million to victims who sufied for several hours before dying in this
context). The Court adopts the special masteecommendations not to award pain-and-
suffering damages to the estates of thaamtiffs who were killed instantl§.

The need to maintain uniformity with awards to plaintiffs in prior cases and between
plaintiffs in this case is particularly evidemt. great number of plairfts were injured in the
bombings. Those injuries, and evidence adsth injuries, span a broad range. Although the
special masters ostensibly applied the same ouade their interpretations of those guidelines
understandably brought about recommendationslitbéérent awards even for plaintiffs who
suffered very similar injuries—particularly treplaintiffs who did not suffer severe physical
injuries. For those plaintiffs, the Valore courp&ained that downward degiares to a range of
$1.5 million to $3 million are appropriate, and theu@ will apply that guideline as follows. 700
F. Supp. 2d at 84-85.

Many plaintiffs suffered little physical injy—or none at all—but have claims based on
severe emotional injuries because they werthatscene during the bombings or because they
were involved in the extensive recovery effansnediately thereafter. fose plaintiffs will be
awarded $1.5 million, See id. Typical of theategory is Edward Mwae Muthama, who was

working at the offsite warehouse for the United States Embassy in Kenya when the bombings

* For similar reasons, the Court actethe special masters’ recommendation that Teresia Wairimu Kamau,
daughter of deceased victim Joseph Kamau Kiongo, renseigelatium award becausesdherself was killed in the
same blast that killed her father. See Report of Spétiater John Aldock Concerning Joseph Kamau Kiongo
[ECF No. 79] at 9.



occurred. Report of Special Master John Ald@dacerning Edward Muthama [ECF No. 93] at
4. Shortly after the attack, Muthama headed ®lifast site and spent days assisting with the
gruesome recovery efforts; to this day he suffedsn emotional distress resulting from his time
administering aid to survivorand handling the dead bodies (amatly parts) of his murdered
colleagues. Id.

Other plaintiffs suffered mindrinjuries (such as laceratis and contusions caused by
shrapnel), accompanied by severe emotionatiegu They will be aarded $2 million. Typical
is Emily Minayo, who was on the first floor oféhUnited States Embassy in Nairobi at the time
of the bombing. Report of Special Master BRidott Concerning Emily Minayo [ECF No. 162]
at 4. She was thrown to the floby the force of the blast, bshe was lucky enough to escape
with only lacerations that were later sewn dyring a brief hospital ay. Id. She continues,
however, to suffer from severe emotionat@@e resulting from her experience. Id.

To those who suffered more serious physigakies, such as broken bones, head trauma,
some hearing or vision impairment, or impatenthe Court will award $2.5 million. Typical is
Francis Maina Ndibui, who was in the Unitedatés Embassy in Nairobi during the bombing.
Report of Special Master Brad Pigott ConcegnFrancis Maina NdibJECF No. 152] at 4.
Ndibui became temporarily trapgp@inder debris that fell fromie ceiling, and he suffered minor
lacerations similar to Minayo’dd. Also as a result of the boinly, he continues to suffer from
partial vision impairment, which has persisteden through reparativeurgery. _Id. He also
suffers from severe emotional damagsulting from his experience. Id.

Plaintiffs with even more serious injuresncluding spinal injus not resulting in
paralysis, more serious shrapnel injuries, hieadma, or serious hearing impairment—will be

awarded $3 million. Typical is Victor Mpoto, wheas at the United States Embassy in Dar es

® Their injuries were “minor” only relative toehinjuries suffered by others in this case.
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Salaam on the day of the bombing. Report oécsd Master Jackson Williams Concerning
Victor Mpoto [ECF No. 136] aB. The blast knocked him thhe ground and covered him in
debris, causing minor physical injuries. Id. Becaosavas only about fiéen meters away from

the blast, he suffered severe hearing loss in eath that continues to this day and for which he
continues to receive treatment. Id. He also suffers from severe emotional damage resulting from
his experience. 1d. at 4.

Those who suffered from injuries similar tfmose plaintiffs who are generally awarded
the “baseline” award of $5 milliofinvolving some mix of serious hearing or vision impairment,
many broken bones, severe shrapnel wounds or bl@mgthy hospital stays, serious spinal or
head trauma, and permanent rgs) will also be awarded thaiaseline._See Valore, 700 F.
Supp. 2d at 84. Typical is Pauline Abdallah, wha wgured in the bombing of the United States
Embassy in Nairobi. Report of Special Masi#ephen Saltzburg Concerning Pauline Abdallah
[ECF No. 117] at 3. She was krkadl unconscious by the blast, and later spent about a month in
the hospital._Id. She suffered seveshrapnel wounds requiringiskgrafts, third-degree burns,
and two of her fingers were amputated. Id. $hed still erupts from her skin. Id. She also
suffered severe hearing loss. Id. Like othainilffs who were injured in the bombing, she
suffers from severe emotial damage. Id. at 3-4.

And for a few plaintiffs, who suffered evenore grievous wounds such as lost eyes,
extreme burns, severe skull fractures, braimalge, ruptured lungs, andured months of
recovery in hospitals, upward depads to $7.5 million are in order.

Livingstone Busera Madahana was injuredhia blast at the United States Embassy in
Nairobi. Report of Special Master Kennethakas Concerning Livingstone Busera Madahana

[ECF No. 175] at 4. Shrapnel from the blast ctetely destroyed his right eye and permanently
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damaged his left. Id. He suffered a skull fractanel spent months in a coma; his head trauma
caused problems with his memory and cognitidn:‘He endured multiple surgeries, skin grafts,
physical therapy, vocational rehabilitation, sgeaad cognitive thepy, and psychotherapy for
depression.”_lId.

Gideon Maritim was injured in the blastthe United States Embassy in Nairobi. Report
of Special Master Jackson Williams ConcamiGideon Maritim [ECF No. 222] at 3. The
second explosion knocked him unconscious for séverars. 1d. at 4 The blast ruptured his
eardrums, knocked out several teeth, and embeuhd¢al fragments into his eyes. Id. He also
suffered deep shrapnel wounds to his legs @tnthach, and his lungs were ruptured. Id. His
hearing is permanently impaired, as is his ltugction. 1d. at 5. And he suffers from chronic
back and shoulder pain. Id.

Charles Mwaka Mulwa was injured in the hlasthe United States Embassy in Nairobi.
Report of Special Master Jackson WilliamsnCerning Charles Mwaka Mulwa [ECF No. 132]
at 3. The bomb blast permanently disfigurezigkull, ruptured both his eardrums, and embedded
glass in his eyes. Id. He continues to suffer frosarly total hearing loss, and his eyesight is
permanently diminished. Id. And he suffered frother shrapnel injuries to his head, arms, and
legs. Id.

Tobias Oyanda Otieno was injured in the bksthe United States Embassy in Nairobi.
Report of Special Master Brad Pigott Concegnilfobias Oyanda Otief&CF No. 181] at 4.
The blast caused permanent blindness in his leftayd substantial blindsein his right. 1d. He
suffered severe shrapnel injurials over his body, includig a particularly seere injury to his

hand, which resulted in permanent impairment. Id. His lower back was also permanently
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damaged, causing continuous pairnhis day._Id. He spent neardyyear recovering in hospitals.
Id.

Moses Kinyua was injured in the blast at thated States Embassy in Nairobi. Report of
Special Master Deborah Greenspan ConcerMoges Kinyua [ECF No0202] at 4. The blast
knocked him into a coma for three weeks. Ids Hkull was crushed, hjaw was fractured in
four places, and he lost his left eye. Id. The heagma resulted in brain damage. Id. In addition,
he suffered from a ruptured eardrum, a detachedarén his right eyea dislocated shoulder,
broken fingers, and serious shrapnel injuries. Id. He was ultimately hospitalized for over six
months. Id.

Joash Okindo was injured in the blast atWimted States Embassy in Nairobi. Report of
Special Master Brad Pigott Concerning Joasm@k [ECF No. 163] at 4He spent about eight
months in hospitals, and was in a coma forfite month because he suffered a skull fracture.
Id. at 4-5. He suffered from severe shrapnelriagito his head, back, legs, and hands, and the
blast fractured bones in botii his legs. Id. at 4.

Each of these plaintiffs also suffered sevemotional injuries. The injuries suffered by
these plaintiffs are comparable to thos#esad by plaintiffs whowere awarded $7-$8 million
in Peterson IlI. See 515 F. Supp. 2d at 55-53.,(Michael Toma, who suffered “various cuts
from shrapnel, internal bleedinig his urinary system, a deftat left lung, and a permanently
damaged right ear drum”). Hence, the Court aillard each of these plaintiffs $7.5 million for
pain and suffering. The Court adopts the mgwndations by special masters of awards

consistent with the adjted guidelines descridbeabove, and will adjusinconsistent awards

accordingly.
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3. Solatium
“In determining the appropriate amountcoimpensatory damages, the Court may look to

prior decisions awarding damages for paiudl anffering, and to those awarding damages for

solatium.” Acosta v. Islamic Republic d&fan, 574 F. Supp. 2d 15, 29 (D.D.C. 2008). Only
immediate family members—parents, siblings, spofises] children—are entitled to solatium
awards’ See Valore, 700 F. Supp. 2d at 79. The commonly accepted framework for solatium
damages in this district is that usedHaterson II, 515 F. Supp. 2d at 52. See Valore, 700 F.
Supp. 2d at 85; Belkin, 667 Fufp. 2d at 23. According to Peten II, the appropriate amount

of damages for family members of deceased victims is as follows: $8 million to spouses of
deceased victims, $5 million tparents of deceased victims, and $2.5 million to siblings of
deceased victims. 515 F. Supp. 2d at 52. The appropriate amount of damages for family
members of injured victims is as follows: &#llion to spouses of injured victims, $2.5 million

to parents of injured victims, and $1.25 million tblisigs of injured victims, Id. Courts in this
district have differed somewhat on the proper amount awardehiltiven of victims. Compare

Peterson Il, 515 F. Supp. 2d at 51 ($2.5 million to cbilehjured victim), with_Davis v. Islamic

Republic of Iran, 882 F. Supp. 2d 7, 14 (D.D.C. 20#4).5 million to child of injured victim).

The Court finds the Peterson Il approach to beenappropriate: to thextent such suffering can
be quantified, children who loseneats are likely to suffer as muelk parents who lose children.

Children of injured victims will thus be awai&2.5 million and, consistent with the Peterson Il

® The Court adopts Special Master Jackson Williamet®mmendation that the common-law wife of Peter
Macharia, Grace Gicho, be awarded solatium damageshdoreasons discussed in the thorough special master
report. See Report of Special Master Jackson Willi@mscerning Peter Macharia [ECF No. 242] at 5-8.

" Many of the family members of injured or deceasetimis in this case are pldifis not here but in the
related Amduso, Onsongo, and Opati cases before this Court. See Compl., Amduso, No. 08-1361 [@F18-
38; Compl.,_Onsongo v. Republic of Sudan, No. 08-1380 [ECF No. 3] at 19-26; 2nd Amend.,Cpapi v.
Republic of Sudan, No. 12-1224 (D.D.C. Oct. 22, 2013) [ECF No. 24] at 26-83. Asnexplaithis Court’s July
25, 2014 opinion in Amduso, those family members’ solatium awards—granted in that casespery pased on
the awards to injured or dexsed victims in this case.
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approach of doubling solatium awards for relatives of deceased victims, children of deceased
victims will be awarded $5 million.

Although these amounts are guidelines, not rules, see Valore, 700 F. Supp. 2d at 86, the
Court finds the distinctions made by the Valam®urt to be responsible and reasonable, and
hence it will adopt the same guidelines for detemmgirsolatium damages here. In the interests of
fairness and to account for the difficulty irssassing the relative severity of each family
member’s suffering, in this case and in relatesksathe Court will depaftom those guidelines
only for a few plaintiffs for whom the specialaster’s report is pticularly convincing’®

One deceased Kenyan victim, Joseph Kamand¢o, had three wives at the time of his
death. Report of Special Mastihn Aldock Concerning Joseamau Kiongo [ECF No. 79] at
5. Four more, Geoffrey MulKalio, Dominic Musyoka Kithuvakrederick Maloba, and Vincent
Kamau Nyoike, each had two wives when theyenelled. Report of Sgcial Master Deborah
Greenspan Concerning Geoffrey Mulu Kalio [EGI©®. 211] at 3; Reporof Special Master
Oliver Diaz Concerning Dominic Musyoka Kithufj&CF No. 217] at 3; Report of Special
Master Jackson Williams Concerning Frederickidba [ECF No. 229] at 3; Report of Special
Master Jackson Williams Concerning Vincentnikau Nyoike [ECF No. 239] at 3. Courts in
Kenya generally recognize that more than aovile of a decedent may be entitled to an
inheritance, and so this Cawrill consider each of these wives (Lucy Kiongo, Alice Kiongo,
Jane Kamau, Jane Kathuka, Bernice NdetmK&ia Musyoka Kithuva, Beatrice Martha Kithuva,

Elizabeth Maloba, Margaret Maloba, and Josikd#umba Kamau) to be immediate family

8 The special master’s report on two of the pléitiTitus Wamai and Diana Williams, shows clearly that
reduced awards are appropriate based on extended periods of pre-bombing separation and substantially attenuated
relationships with their father, who was killed in theirdlai bombings. See Report of Special Master Deborah
Greenspan Concerning Adam Titus Wamai [ECF No. 92}-&t Hence, those plaintiffs will be awarded half the
normal amount awarded to childrendagfceased victims, or $2.5 million.
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members entitled to solatium awards. See Charity Gacheri Kaburu v. Mary Gacheri M'ritaa,

Succession Cause No. 251 of 2000 (High Court of Kenya 2@agpointing both widows as
joint administrators). dder the circumstances,etiCourt will exercise its discretion, adopt the
special masters’ recommendations, and awardhtimal solatium amount for a deceased spouse
to each of the deceased’s widows. A differgmpraach might involve pro rata awards of the
normal solatium amount—and that may be apprtgria cases involving larger numbers of
spouses—nbut just as multiple children do not receive pro rata shares, for similar reasons, the
Court will award the fulamount to each spouse.

In some instances, special masters recomnuetihde spouses of deceased victims receive

$10 million. See, e.g., Report of Special Maskamneth L. Adams Concerning Lawrence

Ambrose Gitau [ECF No. 69] at 5. Because @wurt adopts the Peterson Il guidelines, each of
these recommendations will be adjusted amdehplaintiffs will be awarded $8 million. 515 F.
Supp. 2d at 52. Similarly, in some instancescsgd masters recommended that parents of
deceased victims receive $3.5 million. Segy.,eReport of Special Master Brad Pigott
Concerning Eric Abur Onyango [EQWo. 127] at 9-11. The Courtilvincrease those awards to
$5 million. Peterson Il, 515 F. Supp. 2d at 52.

The special masters also recommendedinst) awarding solatium damages to some
injured victims’ children who were born aftehe bombings occurde Although the Court
acknowledges that the bombings’ terrible impawctthe victims and their families continues to

this day, in similar cases courts have found tadren born following terrorist attacks are not

entitled to damages under the FSIA. See D382, F. Supp. 2d at 15; Wultz v. Islamic Republic
of Iran, 864 F. Supp. 2d 24, 36 (D.D.C. 2012). In holdivag a plaintiff must have been alive at

the time of an attack to recover solatium damsagjee_Davis court recognized the need to draw

° Available at http://kenyalaw.org/caselaw/cases/view/99160.
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lines in order to avoid creating “an expansavel indefinite scope of liability” under the FSIA—
for example, liability to children born fifteen ysaafter an attack (a ak possibility in this
drawn-out litigation). 882 F. Supp. 2d at 15. Taurt agrees with the special masters and with
the Davis court’s interpretation tthe FSIA, and holds that thopkaintiffs not alive at the time
of the bombings cannot recover solatium dareagence, the Court dismisses the claims of
Rachel Wambui Watoro (born one month aftee bombings). See Report of Special Master
John Aldock Concerning Francis Watoro Maina [ECF No. 119] at 6.

For one plaintiff, the special masters neeonended that no solatium damages be awarded
because the record does not contain suffieeidence to support her claims. See Peterson, 515
F. Supp. 2d at 46. The Court adopts tletommendation, and so Fatuma Omar will not be
awarded damages. See Report of Special M@dieer Diaz Concerning Hindu Omari Idi [ECF
No. 197] at 6.

The Court finds that the special mastergehappropriately applied the solatium damages
framework to most of the plaintiffs in this @asand will adopt their recommendations with a few
exceptions? Other courts in this district have heldtfit is inappropriatéor the solatium awards
of family members to exceed the pain-and-sufigawards of surviving victims. See Davis, 882

F. Supp. 2d at 15; O'Brien, 853 F. Supp. 2d atBld@nd, 831 F. Supp. 2d at 157. The Court will

follow that approach here. The special mastacommended solatium awards exceeding the
pain-and-suffering awards to thelated victim in several casesbeit sometimes inadvertently,
because of this Court’s adjustment of pamt-suffering awards. Hence, the Court will reduce

those solatium awards to match correspondimg-pad-suffering awards where appropriate.

19 Some special master reports mistakenly refer to solatium awardmamngasuffering awards. See, e.g.,
Report of Special Master Jackson Witlia Concerning Josiah Owuor [ECF No. 237] at 6-7. In those instances—
where recommendations are consistent with the guidelines discussed herein—the Court adopts thefamount
damages but rejects the special master's recommendatidhel@aintiffs be awarded pain-and-suffering damages.
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b. Punitive Damages

Plaintiffs request punitive damages undect®n 1605A(c). Punitive damages “serve to
punish and deter the actions for which they awarded.” Valore, 700 F. Supp. 2d at 87. Courts
calculate the proper amount of punitive damagesdmsidering four factors: “(1) the character
of the defendants’ act, (2) thetnee and extent of harm todlplaintiffs thatthe defendants
caused or intended to cayg3) the need for deterrence, gdjl the wealth of the defendants.”
Oveissi Il, 879 F. Supp. 2d &6 (quoting_Acosta, 574 F. Supp. 2d at 30). In this case, the first
three factors weigh heavily in favor of an award of punitive damages: the character of
defendants’ actions and the nature and extentrof ba plaintiffs can accurately be described as
horrific. Scores were murdered, hundreds ofii@swere torn asunder, and thousands of lives
were irreparably damaged. The need for deterrence here is tremendous. And although specific
evidence in the record on defendants’ wealthceng they are foreign states with substantial
wealth.

Previous courts in this distt, confronted with similarécts, have calculated punitive

damages in different ways. See, e.q., Bak&5 F. Supp. 2d at 85 (surveying cases). One

attractive method often used in FSIA casewoisnultiply defendants’ annual expenditures on

terrorist activities by a factoof three to five._See, e.qg., Valore, 700 F. Supp. 2d at 88-90.

Unfortunately, there is not enough evidence inrdword on defendants’ expenditures during the
relevant time period to adoptahapproach here. Other courts have simply awarded families of

terrorism victims $150 million in punitive damages. See, e.g., Gates v. Syrian Arab Republic,

580 F. Supp. 2d 53, 75 (D.D.C. &)paff'd, 646 F.3d 1 (D.C. Cir. 2011). Using that approach

here would result in a colossal figure, given the number of families involved.
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This case, when combinedth the related cases invohg the same bombings where
plaintiffs seek punitive damagé&s,involves over 600 plaintiffs. Valore was a similar case,
involving another terrorist bombing sponsoredifan: the bombing of # United States Marine
barracks in Beirut, Lebanon. Twaitdred and forty-one military secemen were murdered in
that bombing. A similar number of people, 224 dlhere, and hundreds raovere injured. In
Valore, then-Chief Judge Lamberth useé #xpenditures-times-multiplier method. All told,
Judge Lamberth awarded approximately $4daillin compensatory damages in cases involving

the Beirut bombing and about $5 billion in jtive damages. Estate of Brown v. Islamic

Republic of Iran, 872 F. Supp. 2d 37, 45 n.1 (D.D.C. 2@t#2ying awards). This case is quite

similar in magnitude to Valore: all told, inaing the judgments issued in Owens, Mwila, and
Khalig, and the judgments to be issuedconjunction with this opinion and in_Amduso,
Onsongo, and Opati, the Court whiave issued just over $5 lmh in compensatory damages.
Given that similarity, the inability of thi€ourt to employ the expeéiture-times-multiplier
method, and in light of the “s@tal interests inpunishment and detemce that warrant
imposition of punitive sanctions” in cases like this, the Court finds it appropriate to award
punitive damages in an amount equal to the tmaipensatory damages awarded in this case.

Beer v. Islamic Republic of Ira789 F. Supp. 2d 14, 17 (D.D.2011) (citing_Flatow v. Islamic

Republic of Iran, 999 F. Supp. 2d 1 (D.D.C. 1998)ing so will result in a punitive damage

award consistent with the punitive damage asam analogous cases, particularly those
involving the Beirut bombing, and will hopefullyeter defendants from continuing to sponsor
terrorist activities. The Court will apportion gtime damages among plaintiffs according to their

compensatory damages. See Valore, 700 F. Supp. 2d at 90.

1 plaintiffs in Owens, Mwila, and Khalig, cases (involving the same bombings) in which this Court
previously awarded damages, did not seek punitive damages.e.g., Khalig v. Republic of Sudan, No. 10-356,
2014 WL 1284973, at *3 (D.D.C. Mar. 28, 2014).
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C. Prejudgment Interest
An award of prejudgment interest at thenm rate is appropriate in this case. See

Oldham v. Korean Air Lines Co., 127 F.3d 43, 54GDCir. 1997); Forman v. Korean Air Lines

Co., 84 F.3d 446, 450-51 (D.C. Cir. 1996). Prejudgment interest is appropriate on the whole
award, including pain and suffering and salati—although not including the punitive damage
award, as that is calculated here by reference to the entire compensatory award—with one

exception._See Reed v. Islamic Republic of Iran, 845 F. Supp. 2d 204, 214-15 (D.D.C. 2012)

(awarding prejudgment interest on the full awaii)t see Oveissi v. llmic Republic of Iran,

768 F. Supp. 2d 16, 30 n.12 (D.D.C. 2011) (decyrtio award prejudgment interest on solatium
damages). Because some of the economic Igases recommended by the special masters have

already been adjusted to reflect present discduwedie, see District of Columbia v. Barritaeu,

399 A.2d 563, 568-69 (D.C. 1979), the Court will apply the prejudgment interest multiplier

to the economic loss amounts except those caémiia 1998 dollars. See Doe, 943 F. Supp. 2d
at 186 (citing_Oldham, 127 F.3d a4); Report of Special Mast&enneth Adams Concerning
Maurice Okatch Ogolla, Ex. 5 [ECF No. 70]48-47 (explaining how tproperly apply interest
here without double-counting). Awards for paamd suffering and solatium are calculated
without reference to the time ekgd since the attacks. Because plaintiffs were unable to bring
their claims immediately after tratacks, they lost use of the money to which they were entitled
upon incurring their injuries. Denying prejudgnhanterest on these damages would allow
defendants to profit from the use of the mooegr the last fifteen years. Awarding prejudgment
interest, on the other hand, reimbes plaintiffs for the time vaduof money, treating the awards

as if they were awarded prothpand invested by plaintiffs.
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The Court will calculate the applicable irgst using the prime rate for each year. The
D.C. Circuit has explained th#te prime rate—the rate bankkarge for short-term unsecured
loans to creditworthy customers—is the magsprapriate measure of ggjudgment interest, one
“more appropriate” than more conservativeasures such as the Treasury Bill rate, which
represents the return on akdfree loan. See Forman, 88é&.at 450. Although the prime rate,
applied over a period of several years, can basured in different wayshe D.C. Circuit has
approved an award of prejudgmenteirest “at the prime rate feach year beteen the accident
and the entry of judgment.” See id. Using the priate for each year is more precise than, for
example, using the average rate over the entire period. See Doe, 943 F. Supp. 2d at 185 (noting
that this method is a “substantially more accuhatarket-based estimate™ of the time value of
money (citing_Forman, 84 F. 3d at 451)). Moreover, calculating interest based on the prime rate
for each year is a simple mattérUsing the prime rate for each year results in a multiplier of
2.26185 for damages incurred in 1988Accordingly, the Court will use this multiplier to
calculate the total award.

CONCLUSION

The 1998 embassy bombings shattered the t¥edl plaintiffs in this case. Reviewing
their personal stories reveals that, even moam tiifteen years later, they each still feel the

horrific effects of that awful day. Damages adscannot fully compensate people whose lives

12 To calculate the multiplier, the Court multiplied $1.00 by the prime rate in 1999 (8%) and added that
amount to $1.00, yielding $1.08. Thethe Court took that amount and mudiggd it by the prime rate in 2000
(9.23%) and added that amount to $1.08, yielding $1.17968. Continuing this iterattespthrough 2014 yields a
multiplier of 2.26185.

3 The Court calculated the multiplier using the Federal Reserve’s data for the average annual prime rate in
each year between 1998 and 2014. SeedBdsovernors of the Fed. Reser8gs. Historical Data, available at
http://www.federalreserve.gov/esses/h15/data.htm (last visited July 25, 2014). As of the date of this opinion, the
Federal Reserve has not posted the annual prime rate fors20thg Court will conservatively estimate that rate to
be 3.25%, the rate for the previous six years.

4 The product of the multiplier and the base darsamount includes both the prejudgment interest and
the base damages amount; in other words, applying the multiplier calculates not the prejudgment interest but the
base damages amount plus the prejudgment interest, or the total compensatory damages award.
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have been torn apart; instead, they offer onlylpitg hand. But that is the very least that these
plaintiffs are owed. Hence, it ghat this Court will facilitate.

A separate Order consistent witlesle findings has issued on this date.

/sl
JOHN D. BATES
United States District Judge

Dated: July 25, 2014
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