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MEMORANDUM OPINION

On August 7, 1998&he United States embassies in Nairobi, Kenya, and Dar es Salaam,
Tanzania, were devastated by tiearly simultaneous detonations of a pair of truck borivbsre
than 200 people were killed, including 12 Americans, and thousands were injurece is no
doubt theattackswere the work of al Qaeda, a grisly precutsothe bombing of the U.S.S. Cole
and the atrocities of September 11, 2001.
Starting in 2001, various groups of plaintfgomprising individuals directly injured in
the two embassy bombings, estates of individuals who were killed, and family membwegs of

wounded and deasfiled lawsuits against the Republic of Sudan and the Islamic Republic of Iran,



charging those nations with responsibility for the attacks. With respecudanSthe only
defendantelevant forpresent purposethe essence of thegtiffs’ allegationswvas that Sudan
hadgivenOsama bin Laden and al Qaeda safe haven throughout tHE980g as well as other
forms of assistance, and that this support had allowed al Qaeda to grow, araianpl eventually
carry out the 1998 mbasy attacks. In the plaintiffview, this support of al Qaeda was sufficient
bothto divestSudanof the immunitygenerally granted to foreign statesthg Foreign Sovereign
Immunities Act (FSIA) 28 U.S.C. 81602et seq.andalsoto render it liabldfor the plaintiffs
physical and emotional injuries stemming from the attacks.

Sudan hired U.S. counsel and defended against the first of these lawssigsrly stages.
But even as this Court denigslrepeated requesthat the suit be dismissed, Sudan stopped paying
and communicating with its lawyers, and eventually ignored the case \entigeldan never
participated at all in theix other cases at issue here. Because the FSIA requires plaintiffs to
substantiate their claims with evidence even waéoreign sovereign defaults, in October 2010
the Court held a thregay hearingat which the plaintiffs presented a range of evidence about the
bombings and Sudas relationship with al Qaeda. Roughly a year later, the Court issued an
opinion in which it concluded that Sudan had indeed provided material support to a] Waeda
not entitled to sovereign immunity, and was liable for the plaihtiffgiries The Court then
referred the hundreds of claims to special masters, who heard evidence ridaendntidual
plaintiffs’ damages, reported their findings to the Court, and recommended avietigeen
March and October of 2014, the Court entered final judgments against Sudan in all segen cas
awarding a totabf over $10 billion in compensatory and punitive damages.

One month after the entry of the first of these final judgments, Sudan reappearadwvit

counseland began to participate in the litigation. Sudan first filed notices of appdhkeven



cases.Then, in April 2015it filed with this Court motions to vacate all of the judgments pursuant
to Federal Rule of Civil Procedure 60(b). The Court of Appeals ordered the sappéhlin
abeyanc@ending this Couts resolution of the motions to vacate, which are now ripe for decision.

The Court will deny Sudas motions in all respects. Sudans years of total
nonparticipation in this litigation, despite full awareness of its existenceptchenustified as
“excusable neglect.” Nor did thiSourtlack subjecimatter jurisdiction forany of the reasons
Sudan offers: these bombings were acts of “extrajudicial killing” within thaning of the
jurisdictional provision; there was sufficient evidence of the necessary giosdil facts; and the
jurisdictional provision extends to clasmof emotional harms by immediate family members.
Sudan$ nonjurisdictional arguments also fabmeare withoutmerit, and for those with some
heft, Sudan fails to explaimhatwould justify relief from a final judgment.

Perhaps Sudarould have prevadin these cases, fully or partially, if it had defended in
a timely fashion. But, as a resaofteither deliberate choice orexcusable recklessness, it did not

do so. Either way, Sudan has no one to blame for the consequences but itself.

BACKGROUND

STATUTORY BACKGROUND
Because many of the issues Sudan has raised in its vacatur motions concern the prope
interpretation of the Foreign Sovereign Immunities Act (FSIA), aazhbse Congress amended
the FSIAsignificantly during thdong course of this litigation, the Court begiwith a brief
overview of the Act and its history.
Enacted in 1976, “the FSIA provides the sole basis for obtaining jurisdiction over a foreign

state infederalcourt.” Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 439

(1989). The Act provides that federal district courts shall have jurisdiction ovectauths against



foreign states “with respect to which the foreign state is not entitled to imneithiigr under
sections 16051607 of [Title 28] @ under any applicable international agreati’” 28 U.S.C.
81330(a). Bbjectmatter jurisdiction ighusintertwined with immunity: insofar aa foreign
sovereign defendant is entitled to immuniyfederalcourt lacks subjeematter jurisdictionto

hear claims against.itVerlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 4B333). And

81604 provides thdbreign states are generaéintitled to immunity, subject to specific statutory
exceptions, most notably those contained in § 1605. 28 U.S.C. 88§ 1604-1605.

As originally enacted§ 1603s exceptionggenerally codifiedhe “restrictive” theory of
foreign sovereign immunity, under whicimimunity is confined to suitgwolving the foreign
sovereign$ public acts, and does not extend to cases arising out of a foreigs statsly
commercial acts.”Verlinden 461 U.S. at 48488 None of theoriginal immunityexceptions
overtly had anything to do with terrorism or human rights abubed4.996, however, Congress
enacted§ 1605a)(7), commonly referred to as the “terrorism exceptidoforeign sovereign
immunity. Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No.-1I32
§ 221,110 Stat. 1214, 12413 (“Jurisdiction 6r Lawsuits Against Terrorist Statgs Subject to
certain exceptions, that provision removed immunity in cases

in which money damages are sought against a foreign state for personal

injury or death that was caused by an act of torture, extrajudicial killing,

aircraft sabotage, hostage taking, or pinevision of material support or

resources (as defined in section 2339A of title 18) for such an act if such act

or provision of material support is engaged in by an official, employee, or

agent of such foreign state while acting within the scope of his affie,

employment, or agency.
28 U.S.C. 81605(a)(7) (2006). Only foreign states designated as state sponsors of terrorism unde
certain federal statutesuld be sued under this provisioklil. § 1605(a)(7)(A) And a suit could

not proceed if “neithethe claimant nor the victim was a national of the United States . . . when

the act upon which the claim [was] based occurréd.’8 1605(a)(7)(B)(ii).



Like the other provisions in § 1605, subsect{a)(7) eliminated immunity andhereby
creatededenml jurisdictionfor a certain set of claimbutit did not provide plaintiffs with a federal

cause of actionCicippio-Puleo v. Islamic Republic of Iran, 353 F.3d 1024, 1032 (D.C. Cir. 2004)

see als@Republic of Austria v. Altmann, 541 U.S. 677, 6935 (2004)“The [FSIA] does not

create or modify any causes of action.”). Shortly after the enactment 01805(a)(7), however,
in what is frequently called the “Flatow Amendment,” CongrBd<reate a related federal cause
of action. The Flatow Amendment provided that
an official, employee, or agent of a foreign state designated as a state
sponsor of terrorism . .while acting withinthe scope of his or her office,
employment, olagencyshall beliable to a United States national or the
national’s legal representatifer personal injury or death caused by acts of

that official, employee, or agent for which the courts of the United States
may maintain jurisdiction under section 1605(a)(7) of title 28.

Pub. L. No. 10408, 8589, 110 Stat. 3009, 3092 (1996). Although several district courts
initially held that the Flatow Amendment created a cause of action against foreigns2@6g
the D.C. Circuit clarified that the statute “only provides a private right ofraetyainst officials,

employees, and agents of a foreign state, not against the foreign state @ssfgio-Puleq 353

F.3d at 1033. Afte€icippioPuleq plaintiffs suing foreign states unded §05(a)(7) like those

suing under the FSIA other immunity exceptiongjenerally had to rely on state law for causes

of action. See, e.gHolland v. Islamic Republic of Iran, 496 F. Supp. 2d 223(D.D.C. 2005)

In the National Defense Authorization Act (NDAAYf 2008 Congress significantly
amended the terrorisnelated provisions of the FSIA. Pub. L. No. 11181, 81083, 122 Stat. 3,
338-41. Section 1605(a)(7) was struck, and an entirely new sectidb®)3A, was enacted.
Section 1605A, entitled “Terrorism exceptito the jurisdictional immunity of a foreign state,”
contains several provisions relevdr@re Subsection (a) contains an immunity exception that

closely tracks the repealedl805(a)(7). Subsection (b), in conjunction with@3Jc) of the 2008



NDAA, establishes a somewhat convoluteatige of limitations And subsection (Qupersedes

Cicippio-Puleoby creatinga federatause of action for certain plaintiffs against foreign st@ied

their agents) that engage, or provide material support fothe four predicateacts for which
immunity is not providedtérture, extrajudicial killinghostage taking, and aircraft sabotagEhe
Court will examine these provisions in greater detal they become relevant to Sudan

arguments.

PROCEDURAL BACKGROUND

James Owens, a U.S. citizen injured in the &aSalaam attack, filed the first of the seven
casesat issue heren October 26, 2001. ComgDwensECF No. 1]. Owens was eventually
joined by several dozen g@aintiffs, some of whom had been directly injured or killed in the
embassy bombings, and some of whom were family members of those direstgdhd hey
brought suit against Sudan and Iran (as well asu$sdinistry of the Interior and Iras Ministry
of Information and Security)vhom they alleged had provided support to the terrorists who carried
out the attacksAm. Compl.[OwensECF No. 4]. The plaintiffs sought to recover for the physical
injuries (or death) inflicted on those present during the attacks andioaldee emotional injuries
suffered by both those direct victims and their relatives.

Initially, neither Sudan nor Iran appeareddwens and in May 2003 the Court entered
defaults againghem. Order of May, 2003[OwensECF No. 11]. In February 2004, however,
Sudanretained U.S. counsel armbgan to participate in the litigationNotice of Appearance
[OwensECF No. 43]. Sudan quickly moved to vacate the default and to dismiss¢heatsiag
a host of arguments, most notably thawas immune under the Foreign Sovereign Immunities
Act. Mot. to Dismis§OwensECF No. 49]. In March 2005 th@ourt granted in part and denied

in part Sudars motion Owens v. Republic of Sudan, 374Fupp. 2d {D.D.C. 2005)*“Owens




1"). Although the Court rejected most of Sudaargumentsit conclued that theplaintiffs’
existing allegations were insufficient to show ttreg immunity exception i8 1605(a)(7) applied
to Sudan.ld. at 14-15, 1718. But the Court felt that the plaintiffs could overcome these pleading
failures and therefore gatieemleaveto file an amended complainid.

The plaintiffs did so, Sudan again moved to dismiss, and the Court desietbtion

Owens v. Republic cbudan 412 F. Supp. 2d 99 (D.D.C. 200B8Dwens I). The applicability

of §1605(a)(7) was again the headline issue. Although Sudan did not dispute that the embassy
bombings were acts of “extrajudicial killing,” it argued that the plainitdltegatiors remained
insufficient to show that Sudan had provided material sugpat Qaeda or that there was a
legally cognizable causal link between the alleged material support and thigfglanjuries. See
id. at 106 & n.11. The Court rejected these arguments, holding that the plasmtiénded
complaint sufficiently alleged thprovision of material support in various forms by Sudanese
government officials acting in theafficial capacitiesid. at 106—09, and that thoakegations, if
true, couldustify the conclusiorthat Sudan’s support caused the bombings, id. at 109-15.

During these two rounds of motida-dismiss proceedings, relatiohstween Sudan and
its U.S. counsdleteriorated In January 200Sudans counsel informed the Court that Sudan had
“made no payment for any of the legal services provided to date,” and that there hadlaelen a “
of effective communication from the client” on legal issues. Mot. to Withd@mensECF No.
100] at 2. Counsels difficulties communicating with Sudanese officials persjsted bylate
2007 it appears that Sudan had stopped responding to cswmsamunications entirelyMot. to
Withdraw [OwensECF No. 129] at 4. Counsel apparently received an inquiry about thizarase
a Sudanese official on September 1, 2008, but there were no accompanying instructions and no

follow-up. Status ReporfwensECF No. 144] at 3.



Despite the communication difficulties and eventual breakdown, Sumdemunsel
continued to defend. Afteahe January 2006 denial of isecond motion to dismiss, Sudan took
an interlocutory appeal to the D.C. Circuit, which affirmed this Csudecisionin July 2008

Owens v. Republic of Sudan, 531 F.3d 884 (D.C. Cir. 2¢08yvens IIl'). As relevant here,

Sudanagainargued that the plaintiffs hadiiled to plead sufficient facts toeasonably support a
finding’ that Sudats material support of al Qaeda in the early 1990s caused the embassy bombings
in Kenya and Tanzania in 1998ld. at 893-94. The D.C. Circuit rejected this argument:
AlthoughPlaintiffs' allegations are somewhat imprecise as to the temporal
proximity of Sudais actions to and their causal connection with the terrorist
act anddo not chart a direct and unbroken fadtline between Sudas
actionsand the terrorist act, this imprecision is not fatal for purposes of
jurisdictional causation so long as the allegations, and the reasonable
inferences drawn therefrom, densirate a reasonable connection between
the foreignstatés actions and the terrorist act.
Id. at 895 (nternal quotation marks omitted The court concludethat the allegations and
reasonable inferences drawn therefrom did indeed demonstrate such a contakction.

Within roughly a month of the D.C. Quit's decision, four groups of plaintifféed four

new lawsuits—-Wamaj Amduso,Mwila, andOnsongo—against Iran and Suddor their alleged

rolesin the embassy bombingsSudandid not appear to defend against these actions. And in
January 200¢he Court granted Sudasicounsek request to withdrawn Owens Order of January
26, 2009[OwensECF No. 148]. From that point until April 2014, Sud#id not participate in
any of these cases or communicate with the Court in any way.

A new default againsSudan was entered on March 25, 2010. Entry of Def@uiehs
ECF No. 173]. Thé&SIA forbids the entry of a defaultdgment however,“unless the claimant
establishes his claim or right to relief by evidence satisfactory to the’c@&1J.S.C. § 160&).
Accordingly, in October 2010 the Court held a thdeg evidentiary hearing in Sudanabsence.

(By this time, a sixth cas&halig, had joined the group.) The plaintiffs presented a wide range of



evidence—including live testimony(of both lay andexpert witnessgs videotaped testimony,
transcripts of testimony from other cassffidavits, andJ.S. government reportsconcerning the
embassy attacks and Sutarelationship with al Qaeda.

In November 2011 the Court issued an opinion that presented its findings of fact and

conclusions of law._Owens v. Republic of Sudan, 826 F. Supp. 2d 128 (D.D.C.(20&Ens

IV"). As a factual matterhe Court found that Sudan had provided safe haalsavell as financial,
military, and intelligence assistance, to al Qaédleat 139-46, and that “Sudanese government
support was critical to the success of the 1998 embassy bonilohgat 146. Because this
amounted to the provision of material sugdor acts of extrajudicial killingunder 81605A(a)
Sudan was not entitled to immunitid. at 14851. The Court also clarified that while plaintiffs
who were U.S. nationals or employees of the U.S. government (essentialprevelirectly
injured in the bombings) could recover under the federal cause of action provided by 8c)605A(
foreign family members of direct victimgere not within the ambit of that provision, but could
instead recover under the tort law of the District of Columhbdaat 151-57. The Court deemed
Sudan’s(and Iran’s)fundamental liability established, but referred the hundreds of plaintiffs
claims to special masters, “who [woulddceive evidence and prepare proposed findings and
recommendations for the disposition of each individual claim in a manner consistertheit
Court’s] opinion’ 1d. at 157.

The work of the special masters took several years, during whiclatmmber okvents
worth noting occurredFirst,the Courts November 2011 opinion was translated into Arabic and
forwarded to the State Department to be served on Sudan through diplomatic scharmes
service was effected in September 2012, wtien U.S. embassy in Khartoudelivered the

translated opinion to the Sudanese Ministry of Foreign Aff&esl etter from William P. Fritzlen

10



[OwensECF No. 282]. Also ir2012,two new sets of plaintiffs entered the picture. One group
filed a new casé)pati the last of the seveat issue hereThe otherreferred to as the “Aliganga
plaintiffs” afterMarine Sergeant Jesse Nathanael Aliganga, who was killed in the Nairobt+attack
did not file a new case, but instead sought and received perntissigarvene irOwens Order

of July 3, 2012 DwensECF No. 233]. Because th®patiand Aliganga plaintiffsclaims arose
from the same attacks for which the Ccuatl already found Sudan lialfend Sudan again did
not respony] the Courdid not revisit the question 6&bility, and insteadeferred thesplaintiffs’
claims to special mastepgst as it had done in the other cas&rder of July 31, 201ZJwens

ECF No. 236]; Opati v. Republic of Sudan, 60 F. Supp. 3d 68, 73—-75 (D.D.C. 2014).

On March 28, 2014, having received andeesxed the special mastérgports, the Court

issued final judgmentwarding hundreds of millions of dollarstteplaintiffs in Owens! Mwila,
andKhalig. Mem. Op. of March 28, 201DwensECF No. 300] at 3 (over $487 milliorfywila

v. IslamicRepublic of Iran, 33 F. Supp. 3d 36, 40 (D.D.C. 2014) (over $419 million); Khaliq v.

Republic of Sudan, 33 F. Supp. 3d 29, 32 (D.D.C. 2014) (oventién). On July 25, 2014,

the Court issued four mofmal judgments, bringingVamai Amduso, Onsongo, ar@patito a

close. Wamai v. Republic of Sudan, 60 F. Supp. 3d 84, 89 (D.R0T4) (over $3.5 billion);

Amduso v. Republic of Sudan, 61 F. Supp. 3d 42, 46 (D.D.C. 2014) (over $1.7 bdlisYngo

v. Republic of Sudan, 60 F. Supp. 3d 144, 148 (D.D.C. 2014) (over $199 miipaji 60 F.

Supp. 3d at 76 (over $3.1 billion). Finally, on October 24, 2014, the Court entered judgment in
favor of the Aliganga plaintiffs, the eighth and |pgtgment at issue in these seven cagssens

v. Republic of Sudn, 71 F. Supp. 3d 252, 256 (D.D.C. 2014) (over $622 million).

1 This judgment resolved only the claims of the origidalensplaintiffs, not those of the Aliganga plaintiffs.
As such, it was not automatically a final judgmeB8eeFed. R. Civ. P. 54(b). On April 11, 2014, however, on the
original plaintiffs’ motion, the Court certified the judgment of March 2814, as final pursuant to Federal Rule of
Civil Procedure 54(b). Order of April 11, 201@WensECF No. 305].

11



Shortly afterthe Court entered thérst group of judgmentsSudan at long lagtrrived on
the scendor, in the case dDwensreturned. On April 28, 2014, new counsel for Sudan entered
appearances i©wens Mwila, andKhalig, and fileda notice of appeal in each. Sudan did not,
howevertake any immediate action the four other cases, in which final judgments had not yet
been entered. Onlseveral weeksafter judgmentwas subsequentlgnteredin those cases did
Sudan appear, again filing notices of appeal. Similarly, despite reappea@wgeirsin April
2014, Sudan took no action with respect to the Aliganga plaintiffs until after judgmeettesied
in their favor in October 2014.

In April 2015 Sudan retained new counsel and, over the course of several weeks, filed the
eight motions to vacate that are presently before the C&atnafter, Sudan filed its opening
brief in the consolidated appeal of these cases before the D.C. Circuit. Br. folaAts@wens

v. Islamic Republic of IranNo. 145105 (D.C. Cir. May 11, 2015y Sudans D.C. Cir. Br.").

Before any of the plaintiffs filetheir appelle€sbriefs, however, the D.C. Circuit granted their
request to stay the appeal pgemg this Courts consideration of the motions to vacate. Order,

Owens vislamic Republic of IranNo. 145105 (D.C. Cir. July 22, 20)5After all filings related

to the motions were received, the Court held a consolidated motions hearing on Ded&mber 1
2015. See generallivot. Hr'g Tr. [OwensECF No. 399].Mindful that these cases might impact
foreign relations, the Court also invited the United States to file a statementresgtic@ncerning

any of the issues raised by Sudamotions, but thelnited States declined to file such a statement.

Notice by the United State®©wensECF No. 396].

DISCUSSION

Sudan moves to vacate the eight judgments in these cases pursuant to Feder&lifRule of

Procedure 60(b). As relevant to these motions, Rule 60(b) provides:

12



On motion and just terms, the court may relieve a party or its legal
representative from a final judgment, order, or proceeding for the following
reasons:

(1) mistake, inadvertence, surprise, or excusable neglect; . . .
(4) the judgment is void; . . . or
(6) any other reason that justifies relief.

Fed. R. Civ. P. 60(b). Sudan fitr tries tofit—a host of argumentstimthese three categories
Someof its argumentspply to all of these cases, others to only a subset. Some, if correct, would
require the outright dismissal of some or even all of these cases. Others wdudthee dismissal

of only certain plaintiffs claims. And still others would merely give Sudan another chance to
dispute its liability. Unconvinced there is one “correct” order in which to address Saidanous
arguments, the Court wiiroceed as follows. It will first address Sudaargunent under Rule
60(b)(1) that thdailure to contest these cases before final judgment was the result of excusable
neglect. Iwill then turn to Sudais several arguments under Rule 60(b)(4) that these judgments,
in whole or in part, are void for lack of subjenttter jurisdiction. Finally, it will addressudans

claims of nonjurisdictional error, which Sudan lodges under &u(e)(6).

RULE 60(b)(1): SUDAN HAS FAILED TO DEMONSTRATE EXCUSABLE NEGLECT

Sudan moves to vacate all of the judgments, except thddeila andKhalig, on the basis

of Rule 60(b)(1), whiclpermits relief from a final judgment based on “mistake, inadvertence,

surprise, or excusable neglect.” Sudan does not raise this argurivemianandKhalig because

relief under Rule 60(b)(1) must be sought laterthan a year after the entry of judgmeeeFed.

R. Civ. P. 60(q)1), a deatine Sudan missed in those two cases. In the other cases, however,
Sudan says relief under Rule 60(b)(1) is appropriate beceusailure to participate in this
litigation until after the entry of judgmewtas theproduct of “excusable neglect3ee, e.gMem.

Supp.Mot. to Vacate DwensECF No0.367-1] (“Sudars Aliganga Mem.”) at 3236.

13



“‘[E]xcusable neglettis understood to encompass situations in which the failure to

comply with a filing deadline is attribaible to negligence.Pioneer Inv. Servs. Co. v. Brunswick

Assocs.Ltd. Pship, 507 U.S. 380, 394 (1993)[T] he determination of excusable neglect is an

equitable mattérthat depends on “several relevant factors: the risk of prejudice to thaaomaant,
the length of delay, the reason for the delay, including whether it was in control asthatirand

whether the movant acted in good fditfteG Hemisphere Assocd LC v. Democratic Republic

of Congo, 447 F.3d 835, 838 (D.C. Cir. 2006)ing Pioneey507 U.S. at 395397). “[A] party

seeking relief on grounds of excusable neglect” must also “assert a pbtemggitorious
defense.” Id. at 842. The burden of proving the right to relief under Rule 60(b)(1) rests on the

movant seeking vacatuGeeGates v. Syrian Arab Republic, 646 F.3d 1, 5 (D.C. Cir. 2011).

On the facts of these cassBpulderinghatburdenis a Herculean taskConsider firsthe
length of the delay. Even if one looks only at the most recently filed of the=s @pati Sudan
did not enter an appearance until more than seventeen months after the complaint and summons
had been served through diplomatic chann8selLetter from William P. FritzlenQpati ECF
No. 39 (service effected on March 11, 20)%3Notice of Appearate [Opati ECF No. 49]
(appearance by Asim A. Ghafoor on August 21, 20BYt gven the close relationship among
these cased,is far too generous to Sudan to measure the length of delay with refer@nuatito
A much fairer starting point would bedldate of Sudas second default i@wens which the
Clerk entered on March 25, 201@lerk's Entry of Default DwenseECF No. 173]. (And even
that is likely too generous, for in practice Sudan had stopped being a respongéieihtbwens
years befag.) Taking March 25, 2010, as the starting point, Sudan was absent from this litigation

for just overfour years and it was only after nearfive yeass that Sudan filed the first of these

14



motions to vacate. T#is an extraordinary amount of delay. Sudan has not pointeditegle
case in which a delay of this magnitude was found excusable.

Of course, turning to the next factor, a det#ythis lengthcould be consistent with
excusable neglect if the reasons floe delay were sufficiently compellingThe lack of actual
knowledgeof a lawsuit or filing deadline can be a compelling reaseal1 Charles Alan Wright
et al., Federal Practice and Procedu838, at333-37(3d ed.2012, but Sudan has made no
sud claim. Nor could it. Sudan was obviously awar@wakens—after itsinitial default, it actively
participated in that case before defaulting a second time. Although Sudan did ngigtariic
any of the other six cases until after the entry of findgment, it was served with the complaint
in each, as well as with the Cdwrt2011 liability opinion. And as Sudancounsel conceded,
“theré s no dispute about service being propevidt. Hr'g Tr. at 1120. Thus, Sudan was well
aware of these casesdayet did nothing.

Rather than lack of knowledg8udaroffers two other reasons for its deldpth of which
are containeth a declaration fronsudan’sambassador to the United States. Sudan first points to
its troubled domestic situation, noting that its absence from this litigation

was principally during periods of wethown civil unrest and political
turmoil in Sudan, in addition to times of natural disaster wrought by heavy
flooding . . .. The cession of south Sudan and the attendant and pibtract
diplomatic moves and negotiations completely -@reupied the

Government of Sudan and necessitated the diversion of all meager legal and
diplomatic personnel to that process.

Khalid Decl. DwensECF No. 3672] 14. Sudan alsalaims arignorance of American lawvejting
“a fundamental lack of understanding in Sudan about the litigation process in tbe Staites, in
particular surrounding the limits of foreign sovereign immunity and develognrettiat area of

the law.” Id. § 5.

15



TheCourt findsneither of theseroffered justificationgarticularly persuasiveAs for the
first, the Court will not deny that Sudan has experiersgtbus turmoilover the past decade.
Some of that turmoil, however, has been of the Sudanese govesowentmaking. See, e.q.
Darfur Peace and Accountability Act of 2006, Pub. L. No.-389, 84(1), 120 Stat. 1869, 1873
(expressing Congresssense thdthe genocide unfolding in the Darfur region of Sudan is . . .
[occurring] with the complicity and support of the National Congress fRadtyaction of the
Government of Sudan”); Sudan Accountability and Divestment Act of 2007, Pub. L. N©7410
88§ 7-8, 121 Stat. 2516, 2522 (expressing Congsessnse that “the Government of Sudan . . .
continue[s] to oppress and commit genocide against people in the Darfur region amelgitimes
of Sudari and “refus[es] to allow the implementation of a peacekeeping force in Suddahi).
even setting the question of blame aside, the Court does not find thigjaatedeasonDomestic
turmoil wouldsurelyhave justifiedrequestdy Sudan for extensions of tinmewhich to respond
to the plaintiffs filings. It would have also probably led the Court to forgive late filings. And
perhaps it would havevenjustified a blanket stay of these cas&ut Sudarwas not merely a
haphazard, inconsistent, or sluggish litigant during the years in questiaras a complete and
utter nonlitigant. Sudameversought additional time or to pause any of these cases in fight o
troubles at home. Sudan never even advised the Court of those troubles at the time they were
allegedly preventing Sudanparticipatioa—not throughformal filings, and not through any letters
or other mode of communication with the Court. The ideattietrelevant Sudanese officials

could not find the opportunity over a periody&arsto send so much as a single letter or email

2 See ale President Bush’s Statement on Signing the Sudan Accountability and Davestst of 2007, 43
Weekly Comp. Pres. Doc. 1646 (Dec. 31, 200Ir3lfare the deep concern of the Congress over the continued violence
in Darfur perpetrated by the Government ati@n and rebel grougk.
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communicating Sudas desire but inability to participate in these cases is, quite literally,
incredible. Sudan’s single, vague paragraph of explanatimply does not convince the Court.

In relying on its domestic troubles, Sudan attempts to liken these cd&&Bdtemisphere

Associatesin which the D.C. Circuit held that tlastrict courtabused its discretioloy denying
Rule 60(b)(1) rkef to the Democratic Republic of CongDRC). See447 F.3d aB39-43. But

the factual gulf between that case and these is unbridgeably W& Hemisphere Associates

the DRC was a mere two months late in respondingnot&on to execute, some of which delay
was attributable to the movastfailure to translate the motiorid. at 83941. True, the D.C.
Circuit relied in part on the fact that the DRC “was plainly hampered by itsidévay civil way”

id. at 841, but that hardly suggests that Stsldomestic upheave a sufficient justification here
Despite itsdevastating civil war,the DRC secured counsel only one day after receiving its first
actual notice, filing its motion to quash less than four weeks”laligrat 840. Sudan, by contrast,

did absolutelynothingfor years while plainly aware of the litigationThe DRCs relatively minor

lateness, rectified by prompt efforts to resppisda world apart from Sudanyears of knowing
inaction.

Nor is the Court persuaded by Sudaallegedack of understanding of U.S. litigatiods
a general mattett is true,courts should be mindful that foreign sovereigns might not be familiar
with our judicial systemor might misconceive the scope of their immunitfsee Practical

Concepts, Inc. v. Republic of Bolivia, 811 F.2d 1543, 16310 (D.C. Cir. 1987) But seell

Wright et al.,supra, § 2858, at 352-55 & n.@toting that “ignorance of the law” is generally not
grounds for Rule 60(b)(1) relief)Indeed, itwas in part for this reason that the Court vacated
Sudans first default inOwens SeeOwens | 374 F. Supp. 2dt 8-10. But thefundamental

ignorance card cannot convincingly be playadsecond time especially not after hiring
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sophisticated U.S. legabunsel, as Sudan did in 2004. Sudanore specificclaim thatit was
ignorant of ‘the limits of foreign sovereign immunity and developments in that area of tiie law
Khalid Decl. 15, is hard to understand. The claim would make sense if an early deciSwems
had indicated that Sudavasimmune,butthen a later developmetitat Sudan was conceivably
unawareof, such as the 2008 FSIA amendments, had undermined that immunity. But that is not
what happened. Although th@wens | decision identifieddeficiencies in the plaintiffs
allegations, it clearly indicated that Sudan migbtbe immune.See, e.9.374 F. Supp. 2d at 17
(“[1t cannot be said at this early stage of the proceedings that plaintiffs wiiblbée to show that
the Sudan defendants provided material support to al Qatda the meaning of the [FS1Agnd
that this support was a proximate cause of the embassy bompirgsrejecting Suddis FSIA
based arguments for dismisghais Courtin Owens lland the D.C. Circuin Owenslll put Sudan
oneven clearenoticethat it mightnotbe immune. Andhis Courts 2011 decision i@wens IV
rendersSudans claim of ignorance wholly untenable. That decision, issiftedthe 2008 FSIA
amendments, definitively concluded that Sudan was not immune and was liable in conndction wit
the embassy bombings. That decision, moreover, was translated into Arabic aacedel
Sudan through diplomatic channels Septembed 1, 202. Seeletter from William P. Fritzlen
[OwensECF No. 282]. If an honestly heltditmistaken conception of its immunity hadly been
the reason Sudamas not participating in these cas@svens IVshould have spurred it to action
Instead, Sudan did nothing for more than 19 months.

In light of the foregoing, the Court is by no means persuaded that Sudan has behaved in
good faith. That is, the Court is not convinced that Sudan would have participated in the
prejudgment proceedings if only circumstanbesl been more favorable. Viewinigetentire

history of the litigation, it seenmore likely that Sudan choéer whatever reasomnd ignore these
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casesover the yearschanging course only whehe final judgments saddled it with massive
liability. A defendantwho disputes a federaburts jurisdictionis free to take this approach,
letting a default judgmertie entered and raising his objection only in subsequent proceedings.

SeePractical Concepi$811 F.2d at 1547. But he must acceptcihresequeces of that choicelf

he loses on the jurisdictional issue . his day in court is normally over; as a consequence of
deferring the jurisdictional challenge, he ordinarily forfeits his rightefieind on the merits Id.

To be clear, the Court is noélling into question theurrentgood faith of theSudanese officials
who have now decided to defend these cases. But the question is not whetheSudishes

to participate fully—or now wishes it had done sl along—but ratherwhether itwas actng in
good faithduring the years of inaction. Given how lalagtingandcompletethat inactionwas

and howweak Sudars profferedexplanationsare the Court cannot conclude that Sudan acted in
good faith.

Turning to the final factor, vacatur would goa real risk of prejudice to the plaintiffs,
Sudans blithe assertion to the contrary notwithstanding. There is, to start, the time antingone
plaintiffs have spent litigating these cases in Siglabsencemuch of which will have ken
wasted if Suda now gets a mulliganFor examplemuchof the plaintiffs efforts preparing for
and conducting the 2010 liability hearing will have beemfanght—a seriousvaste that could
have been avoided by Sudanimely participation.Sudans suggestion thahe hearing will not
have been wasted because it also addresséd lrasconduct, and the default judgment against
Iran will remain,is unpersuasive. Throwing half a ripe apple in the garbage may be less wasteful
than tossing the whole thing, but wastefueémains. More troubling tharthe pointless lossf the
plaintiffs’ resources, howeveis the fact that the delay wousdirely make it harder for thetn

prove their casgoing forward “[L]itigation is better conducted when the dispute is fresh and
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additional facts may, if necessary, be taken without a substantial risk thatsegnegl die or

memories fadé. Sibron v. New York, 392 U.S. 40, $7968) see alsdVilson v. Garcia, 471 U.S.

261, 271(1985)(“Just determinations of fact cannot be madien, because of the passage of
time, the memories of witnesses have faded or evidence 3.|0Bhe years of delay spawned by
Sudans nonparticipation presents a serious likelihood ladt witnesses, memoriesnd
documentary evidence, to the detrimehtthe plaintiffs, who bear the burden of pramf the
merits Finally, a number of plaintiffs have in fact died during the course of thistigigaand
others might die during the years it would take to relitigate these casebldeda Aff. [Amduso
ECF No. 28814]. Hence, there is sufficient danger of prejudice that this factor, like thespther
weighs against Sudan.

In sum, Sudan has failed to carry its burden of showing that its failure to paeticipat
the result of excusable neglect. The Galaubts thaSudans nonparticipation was a matter of
neglect at alas opposed to a matter of choice, whether-ae@tisicered or reckless. But if indeed
neglect,thenthat neglect-so complete and so endurirgvas inexcusable.(Accordingly, the
Court need not address whether Sudan has “assert[ed] a potentially meritorense deffG

Hemisphere Assag 447 F.3d at 842.) Insofar as they rely on Rule 60(b)(1), ther&adans

motions to vacate the judgmert® denied.
Equally unavailing is Sudasargument thaits years of domestic turmqgustify vacating
the judgmentaunder Rule 60(b)(6), which permits vacatur fany other reason that justifies

relief.” Sudan makes this argument most clearlylimila andKhalig, see, e.g.Mem Supp. Mot.

to Vacate Mwila ECF No. 1211] (“Sudaris Mwila Mem.”) at 13-15, though it makes a
perfunctory version in the other cases as vgelé, e.g.Sudans AligangaMem. at 35-36. The

Courtis hard pressed to see how this argument is anything but a rehash dé Sudar60(b)(1)
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argument for excusable neglect. With respeciMteila and Khalig, therefore, itis not only

unpersuasive butme-barred—for Rule 60(b)s “provisionsare mutually exclusive, and thus a
party who failed to take timely action due‘excusake neglect may not seek relief more than a
year after the judgment by resorting to subsection (Bidheey 507 U.Sat 393.

Moreover, Sudan points to no precedent for Rule 60(b)(6) relief under circumsikaces |

these. Sudas primaryrelianceonUngar v. Palestine Liberation Organizatj&®9 F.3d 79 (1st

Cir. 2010),is puzzling. The defendants in that case, forsaking any argionenxtusable neglect,
“freely admifted] that the default judgment resulted from their deliberate strategic ¢hbige
“insist[ed] that they [had] had a godaith change of heart” and wished to present their defenses
circumstances they thought justified relief under Rule 60(b)$®P F.3dat 85-86. Sudan has
made no admissioof a deliberate choi¢cend doing sevould flatly contradict its primary claim
of excusable neglect, &nqgaritself teachesSeeid. at 85 (“willfulness . . . is directly antagonistic
to a claim premised on any of the grounds specified in [Rule 60(B)(MJhat does Sudan mean,
then,whenit says that it too has had a “gefaith change of heart”5Sudans Mwila Mem. at 13
(quotingUngar, 599 F.3d at 86)Isn't Sudans position that its heart has been in the right place
all along, just not its resourcesf? any event, even if SudaRule 60(b)(6) argument could be fit
into Ungars mold without contradicting Sudanclaim of excusable negletie court inUngar
did not—contrary to Sudds misreading of the cas€'vacat[e the] default judgment under Rule
60(b)(6).” Sudans Aliganga Mem. a 36. TheFirst Circuitheld inUngarthat the denial of the
defendantsRule 60(b)(6) motion had rest@sh an erroneous categoricalle, but it did not say
that the motion should have been granted. 599 F.3d at 87 & n.6.

Here, the Court does not rely on the categorical rule disapprousdar. Itinsteadejects

Sudans Rule 60(b)(6) argument becaus$est, it appears simply to reiterate Sutarflready
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rejected) Rule 60(b)(1) argument. Amdthe extent it can be pstrued as a distinct argument, it
is simply unconvincing and unsupported by factually apposite precedent. Relief Rulde

60(b)(6) requires the existence of “extraordinary circumstang@srizalez v. Crosby, 545 U.S.

524,536(2005) “In a vast majaty of the cases finding that extraordinary circumstances do exist

S0 as to justify relief, the movant is completely without fault for his or her pu@eict; that is, the
movant was almost unable to have taken any steps that would have resulted in preventing the
judgment from which relief is sought.12 James WmMoore et al., Moore’sFederal Practice

8 60.483][b] (3d ed. 2015 For the reasons already discussed, Sudan cannot possibly be deemed
“completely without fault=—not for its own domestic turmoil, and certainly not for its predicament

in this litigation.

RULE 60(b)(4): THE BOMBINGS WERE ACTS OF EXTRAJUDICIAL KILLING
Although Rule 60(b) speaks of grounds on which a court “may” grant relief from a final

judgment,relief from a void judgment under Rule 60(b)(4) is not discretion&sil Helicopter

Textron, Inc. v. Islamic Republic of Iraid34 F.3d 1175, 1179 (D.C. Cir. 2013)Under [Rule

60(b)(4)] the only question for the court is whether the judgment is void; if it is, relief from i

shouldbe granted. Austin v. Smith 312 F.2d 337, 343 (D.C. Cir. 1962)n this circuit, a

judgment is void within the meaning of Rule 60(b){#henever the issuing court lacked [subject

matter] jurisdiction.” _Bell Helicopter734 F.3d at 1188. And becausender the FSIA subject

matter jurisdictiorexists where immunity is absent, and is absent where immunity exists, Sudan

can raise a range of arguments concerning its sovereign immunity undé&Ooi)(@).

3 Other circuits, by contrast, hold “that a lack of subject matter jurisdigtibmot always render a final
judgmentvoid.” Only when the jurisdictional error is ‘egregiousill courts treat the judgment as void” under Rule
60(b)(4). United States v. Tittjung?235 F.3d 330, 335 (7th Cir. 200@ee alsdJnited Student Aid Funds, Inc. v.
Espinosa559 U.S. 260, 27(®010)("“Federal courts considering Rule 60(b)(4) motions that assert a judgmeid
because of a jurisdictional defect generally have reserved relief only for the¢iexakpase in which the court that
rendered judgment lacked even‘arguable basidor jurisdiction’).
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The first and most expansive of these jurisdi@loarguments is that the embassy
bombings were not acts téxtrajudicial killing’ within the meaning of the FSIA. Section 1605A
provides, in relevant part, that a foreign state is not immune from a suit

in which money damages are sought against a fosgape for personal
injury or death that was caused by an act of torexgajudicial killing
aircraft sabotage, hostage taking, or the provision of material support or
resources for such an a€tsuch act or provision of material support or
resourcess engaged in by an official, employee, or agent of such foreign
state while acting within the scope of his or her office, employment, or
agency.

28 U.S.C. 8 1605A(4)) (emphasis added)'he plaintiffs theory of jurisdiction has always been
that the bombings were acts of extrajudicial killing for which Sudan providediaiatgpport or
resources. Sudan of course denies that it provided such suppotthdwtalso denies that the
bombings qualify as extrajudicial killings. And if that ¢emtion were correct, $605A would

not eliminate Sudads immunity evenf Sudarhad provided vital support to al Qaéslattacks, or

even ifit had carried out the bombings directlif.the bombings were not acts of extrajudicial
killing, then, all eighudgments must be vacated in full and all of these cases dismissed. The
Court concludes, however, consistent with all the FSIA precedent it has found, that thegsombi
qualify as acts of extrajudicial killing within the meaning of the statute.

“Extrajudicial killing” is a defined term in the FSIAFor purposes of 8605A, “the terms
‘torture and ‘extrajudicial killing have the meaning given those terms in section 3 of the €ortur
Victim Protection Act of 1991 (TVPA). 28 U.S.C. 81605A(h)(7)? Section 3 of the TVPA in
turn specifies that

the term“extrajudicial killing means a deliberated killing not authorized

by a previous judgment pronounced by a regularly constituted court
affording all the judicial guarantees which are recognized aspedsable

4 The same definition of “extrajudicial killing” existed under the now adgxd §1605(3(7). See28 U.S.C.
§1605(e)(1) (2006).
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by civilized peoples. Such term, however, does not include any such killing
that, under international law, is lawfully carried out under the authority of a
foreign nation.

Pub. L. No. 10256, 83(a), 106 Stat. 73, 73 (codified28 U.S.C. 81360 notg. On its face, this
definition encompasses the embassy bombings. First and most obviousipnthagswere
“killing[s].” They were alstdeliberated”it is clearfrom thecareful timing ananagnitudeof the
bombings thathe killers planned their actions carefully and intenttexe actions to result in

death. See, e.g.Mamani v. Berzain654 F.3d 1148, 1155 (11th Cir. 20Xdigliberated killing is

one “undertaken with studied consideration and pufposeThe killings were plainly not
authaized by the judgment of any court. And, finally, there is no suggestion thatkilewgs
were permissible under international laMumerous district court decisions in this circuit have
followed this basic reasoning to conclude that similar terrooistbings were extrajudicial killings

under the FSIA See, e.gBenRafael v. Islamic Republic of Irab40 F. Supp. 2d 39, 53 (D.D.C.

2008) Blais v. Islamic Republic of Irgr#59 F. Supp. 2d 40, 53 (D.D.C. 2008alazar v. Islamic

Republic of Iran, 370 F. Supp. 2d 105, 113 (D.D.C. 2005).

In Sudans view, howeverthese decisions are all mistakdfor, according to Sudathere
is more to the term “extrajudicial killing” than the statutory definition in the TVBAecifically,
“[t]he language and ctext of the definition ofextrajudicial killing in the TVPA indicates that
Congress intended to adopt the international law meaning of that t&umdns D.C. Cir. Br.at
19. And hat “international law meanirigSudancontinues does not encompass bombings like
these for two reasons: it covers only killings by state actorsit @ogs not include “broabdased
terrorist attack[s].” Id. at 16, 22;see alsaConsolidated Reply MemOwensECF No. 378]
(“Reply”) at 5 (“*extrajudicial killing does not encompass terrorist bombings”).

The Court parts ways with Sudan at the first stepection 3 of the TVPA defines

“extrajudicial Killing” the way it defines “extrajudicial killin§ It does not secretly adopt by
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reference some different definition thatbroader or narrower than the definition in téxt.
“Statues are law, not evidence of law,” much less evidence of meaninditiéyentlaw. Matter

of Sinclair, 870 F.2d 1340, 1343 (7th Cir. 1989And it is hard to see ly Sudan spendsages
and pages establishing its “international law meanipggmise unless it thinks that meaning is
advantageously different from the statutory definitioft)may be, as somikegislative history
suggests, that the drafterkthe TVPADbelieved that their statutory definitiovas consistent with
the international law understanding of the term “extrajudicial killin§€eS. Rep. No. 10249,

at 6 (1991); H.R. Rep. No. 1€867, at 41991) But that justifes at mostturning to intenational
law to help clafly any ambiguous termig the statutory definitiona-not turning to international
law instead ofthe statutory definition.If, for instance, international law did not in fact always
require extrajudicial killings to be “deliberated,” it would nonethelesghieecase that only
“deliberated” killingsare actionable under the TVPA and&05A of the FSIA.“When a statute
includes an explicit definition, [courtsjust follow that definition, even if it varies from that tésm

ordinary meaning,Stenberg vCarharf 530 U.S. 914, 942000) or its meaning inraotherlegal

context,see, e.g.Burgess v. United States, 553 U.S. 124, 129-30 (2008).

The fact that the second sentence of the definition excludes killings thatvéue*under
international law does not alter this conclusion. Indeed, it shows that when Congress wants to
incorporate international ladirectly into U.S. lawwithout further distillation or qualification, it
says so.The FSIA itself provides another exampleliminating foreign soveign immunity in
certain cases where “rights in property taken in violation of internationaatevin issue.” 28
U.S.C. § 1605(a)(3).Thus, theway the TVPA (or the FSIA) would indicate that “extrajudicial
killing” means whatever it means in international law is by saying precisdly @fal8 U.S.C.

8 1651 (punishing with life imprisonment “the crime of piracy as defined by the laatiohs”);
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18 U.S.C. 8339C(e)(14) (the term‘staté has the same meaning as that term has under
international law).

Hence,whatever the international law definition &xtrajudicial killing,” there is no
requirement under the FSHAat thekillers bestate actors. Section 1605A of the FSlfays that
“extrajudicial killing” has the meaning given in section 3 & TVPA, and section 8f the TVPA
is devoid of any statactor requirementlt would be no more appropriate for the Cdoradd a

new requirement to the definition than to delete an existing #a®a v. Immigration & Customs

Enft, 543 U.S. 335, 3412005) (“We do not lightly assume that Congress has omitted from its

adopted text requirements that it nonetheless intends to.appty, 62 Cases, More or Less, Each

Containing Six Jars of Jam v. United States, 340 U.S. 593(13%4 ) (“Congress expsses its

purpose by wordsilt is for us to ascertatneither to add nor to subtract, neither to delete nor to
distort”). Itis true that liability under the TVPA itself is limited tfoose who act “under actual or
apparent authority, or colaf law, d any foreign nation,’but that limitation is not part of the
definition of “extrajudicial killing” in section 3, but is rathpart of the cause of actiam section

2. TVPA section 2(a), 28 U.S.C 1850 note.Had Congress wished to limit extrajudidkalings
under the FSIA to those perpetraticectly by state actors, it could have crasterenced bin
TVPA sections But it did not. kst in 1996 and again in 20Q8Congressncorporated only

TVPA section 3.See28 U.S.C. 81605A(h)(7) (enacted 2008); 28 U.S.C1805e)(1) (enacted

5 Sudan has not even made a compelling case that the international laviotiedi@ihands state actors. For
instance, Sudan points to the definition of “extrajudicial killing” found in thH.Urerminology Datab&s See
Sudan’s D.C. Cir. Br. at 18. But that definition does not include aatabe requirement, and in fact encompasses
“[Klillings commiitted . . . by vigilante groups.” U.N. Terminology Dadae http://untermportal.un.org/UNTERM/
display/Record/UNHQ/extregal_execution/c2536(Tast visited Mar23, 2016) Sudan also discusses the work of
the U.N. Special Rapporteur on Summary or Arbitrary Executi®@egeSudan’s D.C. Cir. Br. at 348. The Special
Rapporteur has not reported only on killings by state actors. Indeefp#tial Rapporteur from 20042610 has
compiled an online “Handbook” that contains an entire chapter on “Killiggsonstate actors and affirmative State
obligations.” Project on Extrajudicial Executions, UN Special Rapporteur on Eixi@al Executions Handbook,
http://www.extrajudicialexecutions.org/LegalObservations.lftagt visited Mar. 232016)
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1996, repealed 2008¢f. Sudans D.C. Cir.Br. at 50 (“Where Congress knows how to say
something but chooses not to, its silence is controlling.” (internal quotation marksd)mi

The absence od stateactor requement is also consistent with1®05A’'s removal of
immunity not only when a defendant state is responsible for an extrajudiltreg,Kilut also when
it is responsible for “the provision of material support or resources for such an act.” .28 U.S
8 1805A(a)(1). Congress clearly wanted to permit liabiligthwhen states themselvpsrpetrate
thepredicateactsandalso when they helpthers do so. And the most obvious actbhas Congress
would worry might receive material support from destgdasaite sponsors of terrorism (which
arethe only states covered byl805A) are norstateterrorist organizationsThe Court does not
mean to say that Sudannterpretation would actually render statutory text meaning#sst is
more consonant with theverall thrust o8 1605A—hamely, to rendedesignated state sponsors
of terrorism liable for directly perpetrating or materially supporting predicate actsnot to
import an extreextual stateactor requirement into the definition of “extrajudicial killing.”

What of Sudais contentiorthat even apart from the staséetor issuea terrorist bombing
just cannot be an extrajudicial killirlg Even if the Courtaccepted Sudas “international law
meaning” premise, Sudan has not provided an authoritatteznational law definitionof
“extrajudicial killing” thatclearly excludethese bombings. Sudan says that under international
law “extrajudicial killing” means “summary execution,” SutaD.C. Cir.Br. at19, but offering
a synonym does not advanbe tanalysis.Sudans papers nowhere identify exactly what it is that
puts the bombings outside the scopeitifer term At the motios hearing, Sudds counsel had
to conceddwhat seems obvious to the Couhttit cannot be the mere fact that the pea used
was a bomb. Mot. Hg Tr.at32:10-11. Counsel also conceded (what again seems ohbwiatis)

it cannot be the mere fact of multiple victimsg. at 32:15-17. The bottorine objection seemed
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to be that a bombing of this séi$ indiscriminatein its killing of individuals” Id. at32:21-24

see alsad. at 35:1114 (contending that “[e]xtrajudicial killing” and “[ijndiscriminate terrorism
bombing” are “at opposite ends of [a] spectruf”Put otherwise, and with far more precision
than Sudan hgzrovided theallegedproblem is that the bombers did not know whom exactly they
would kill and could not be certain that any specific individual would die.

The Court is unconvinced, however, ttias characteristic precludas act of killing from
being an act ofextrajudicial killing” within the meaning of 8605A. The statutory definition
does not contain a precisitargeting elementSudais counsel suggested for the first time at the
motions hearing that this notion inheres in the word “deliberated.” Mog. Hr at 33:1315;see
TVPA section 3(a), 28 U.S.C.1850 note (“[T]he termextrajudicial killing means a deliberated
killing . . . ."”). The CourtdisagreesA “deliberated’kill ing is simply onaindertaken with careful
considerationnot on a sudden impulsé&ee e.g, Webster's ThirdNew International Dictionary
596 (1993) (“deliberate”: “to ponder or think about with measured careful consideratiortemnd of
with formal discus®n before reaching a decision or conclusior®) The Oxford English
Dictionary 414(2d ed. 1989) (“deliberated”: “Carefully weighed in the mindBJack’'s Law
Dictionary 82 (2h ed.2009)(“deliberation”: “The act of carefully considering issues and options

before making a decision or taking some actipgée also, e.gState v. Hamlet321 S.E.2d 837,

84243 (N.C. 1984)(“Deliberation means an intent to kill carried out by the defendamtcool
state of blood, in furtherance of a fixed design for revenge or to accomplish asiuliplarpose
and not under the influence of a violent passion, suddenly aroused by lawful or just cause or legal

provocation.”) People v. Dykhouse, 345 N.W.2d 150, 158ch. 1984) (‘Deliberate means that

the defendant must have considered the pros and cons of that design and have measured and chosen

6 Readers are invited to try to find a clear enunciation of this point anywh8telan’s filings.
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his actions.The intent must be formed by a mind that is free from undue excitefft@atexcludes

acts done oa sudden impulse without reflection.” (quoting jury instructions with approvahjg.
killings herewere obviously the product of deliberation. No one can seriously doubt that the
bombersarefullyplannedheir attack with the goal and expectation idlfrig those in and around

the embassies. No, they did hwdk their victims in the eyenorcould theyhave produced a list

of namef those who would perish, btiteir killings were nonetheless deliberated.

In addition to its unpersuasive argument about whEGbA doessay, Sudan makes an
argument about what it does not. These bombilegaot come within 8 605A the argument
goes,because 8605A “does not includdérrorismi as a predicate act.” Sudsau.C. Cir.Br. at
26. Sudan explains that in the early 1990s Congress consattaledy abroad “international
terrorism” exception to the FSlAut decided against it, instead confining the newnunity
exception to the four predicate acts of torture, extrajudicial gillmostage taking, and aircraft
sabotage.Seeid. at 22-25 (citing S. 825, 103d Cong. (1993)o read “extrajudicial killing” as
encompassing terrorist bombings, Sudemges, would effectively nullify Congre'ssdecisiomot
to enact the broader stadutMot. Hr'g Tr. at 3612-21. Moreover, says Sudan, thesa federal
statute that creates a cause of action for victims of terrotismAnti Terrorism Act (ATA), 18
U.S.C. 82331 et seq. That act was even amended in 2002 to specifically cover bgmbin
including bombings of U.S. embassies and consul&eel8 U.S.C. 332f(b)(2)(E). The ATA
illustrates how Congress crestbility for terrorist bombings, Sudan argues, ligpecifically
excludes foreign states from liabilityseeid. § 2337. According to Sudan, the logical inference
to be drawn is that Congredses not intend the FSIA to permit liability for terrorist bombings

like these.Sudan’s D.C. CiBr. at26—29.
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As to the basic point, the Court cannot disagree with SudbB®0SA does not contain an
immunity exception for acts of “terrorism.” Nor did its predecessd6@(a)(7). A plaintiff
trying to sue under 8605A on the theorthata foreign states conduct amouatito “terrorism”
is out of luck. But Sudas conclusion does not follow. Thal§05A does not include “terrorism”
does not mean that it excludes everythimgt could be called (or meet some legal definition of)
“terrorism.” For the past fiten years it has been hard to think of a more quintessential act of
terrorism thanthe purposeful destruction of @assenger aircrafh flight—yet suchan actis
manifestly covered by 8605A. That it is “terrorism” is irrelevant; all that matters is that it is
“aircraft sabotage” within the meaning ofLE05A. See28 U.S.C. 81605A(h)(1) (incorporating
Article 1 of the Convention for the Suppression of Unlawful Acts Agathet Safety of Civil
Aviation). The samdogic applies tany act that a plairfficlaims is an extrajudicial killing under
8 1605A. Ifit falls within the statutory definition, itis; if it doésntisn't. For the reasons already
explained, these bombings Wiithin the FSIAs definition of “extrajudicial killing.” That they
can also be called “terrorism” does not pull them out. To give such an imrexpgnding effect
to the label “terrorismis especially perverse when one remerlihat the very reason a foreign
stateis even subject to the immunity exceptions ih6®5A isthatthe Secretary of State has
determined that its government “has repeatedly provided supporacter of international
terrorisni—i.e., is a state sponsor td@rrorism 28 U.S.C. § 1605A(h)(6).

Although the foregoing suffices to explain the Caxebnclusion that the bombings were
acts of extajudicial killing under 8L605A, the Courts conviction is bolstered bgnother
principle: “If a statute uses words or phrases that have already kegitrritative construction

by the jurisdictions court @& last resort,or even uniform construction by inferior couds a

responsible administrative agency, they are to be understood according to that comStruct
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Antonin Scalia & Bryan A. Garner, Reading Law 322 (2012) (emphasis addéd). FSIA
exceptia for extrajudicial killings was first enacted in 19968§ih605(a)(7).Overthenext twelve
years numerouglistrict court decisions from this circfivhere the vast majority of 8605(a)(7)
litigation occurred)eld that terrorist bombings could betreyudicial killings under the FSIA.
And among the cases in whittey did so were a number that invohszmme of the most infamous
terroristattacks of the late #0century:the 1983 bombingf the U.S. embassy in Beirlithe 1983
bombing of the U.S. Mrine barracks in Beiritthe 1984 bombing of the U.S. embassy annex in
East Beirut) the 1992 bombing of the Israeli embassy in Buenos Afrée 199&Khobar Towers
bombing!!and the 1998 embassy attacks at issue ietad a federal court in Virginitikewise
held that victims ofhe 20@ bombing ofthe U.S.S. Coleould sue under §605(a)(7)!* True, as
Sudan notes, in none of these cases did the foreign sovereign contest the meaxirgjuafiteal
killing.” But thatis irrelevant for presenpurposes. The point is that by 200& unmistakable
and unanimougudicial reading of 81605(a)(7)—even if not the produdf adversarial litigation-
was that its use of “extrajudicial killing” encompassed terrorist bombings dfitids

This reading wabardly hidden from Congrestndeed, in2000,Congress passed a statute

that provided a compensation schemedertainindividuals who “held a final judgment for a

7 Dammarell v. Islamic Republic of Ira@81 F. Supp. 2d 105, 192 (D.D.C. 2008)cated in part on other
grounds byDammarell v. Islamic Republic of Irad04 F. Supp. 2d 261 (D.D.C. 2005glazar v. Islamic Republic
of Iran, 370 F. Supp. 2d 105, 113 (D.D.Z005)

8 Peterson v. Islamic Republic of Ira?64 F. Supp. 2d 46, 61 (D.D.C. 2003)

9 Wagner v. Islamic Republic of Irad72 F. Supp. 2d 128, 133 (D.D.C. 2001)
10 BenRafael v. Islamic Republic of Ira®40 F. Supp. 2d 39, 53 (D.D.C. 2008)
11 Blais v. Islamic Republic of Iram59 F. Supp. 2d 40, 53 (D.D.C. 2006)

2 0wens 1] 412 F. Supp. 2d 99, 16@6 & nn.9-11 (D.D.C. 2006)

13 Rux v. Republic of Sudar?005 WL 2086202, at *13 (E.D. Va. Aug. 26, 200&f'd in part, appeal
dismissed in part461 F.3d 461 (4th Cir. 2006)The court inRux did not discuss the meaning of “extrajudicial
killing,” but because the elements 0fl805(a)(7) were jurisdictionatas the court recognizedt implicitly
concluded that the bombing met the definition oftdren.
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claim or claims brought under section 1605(a)(7)itté¢ £8,” as well as for plaintiffsvho had
“filed a suit under such section 1605(a)(7) on” five specific datéistims of Trafficking and
Violence Protection Act of 2000, Pub. L. No. 1886, § 2002(a)(2)(A), 114 Stat. 1464, 1542
One of thecasespecifically identifiedby filing dateconcerned theleathof a U.S. Marine irthe
1984 bombing of the U.S. embassy annex in East Bé&hegid. (listing “July 27, 2000”)Wagner

v. Islamic Republic of Iran, 172 F. Supp. 2d 128 (D.D.C. 2001) (filed July 27, 260@).as the

accompanyingconference Report notettyo of the covered 8605(a)(7)cases that haalready
gone to final judgment involved suicide bombings of buses inlisha¢ had been deemed
extrajudicial killings SeeH.R. Rep. No. 10839, at 116 (2000) (Conf. Repnatingthecases of
Alisa Flatow and of Matthew Eisenfeld and Sara Dukér)yictim of one of those bombinggas
Alisa Flatow,whosedeath inspired the creation of the federal causetodn linked to 8.605(a)(7)
(discussed earlieseesupra p. 6) which becane known in courts and Congress alike as the

“Flatow Amendment.” See, e,drice v. Socialist People Libyan Arab Jamahiriy294 F.3d 82,

87 (D.C. Cir. 2002)150 Cong. Rec. 2@03 (2004) (statement of Sen. Spect#b3 Cong. Rec.
22665 (2007)statenent of Sen. Lautenbergee alsd44 Cong. Rec. 3339 (1998) (statement of
Rep. Saxton) (describing the origins of the provisiorfurthermorg press coveragdegal
commentary,and government reports also made clear the6®(a)(7) hadepeatedlybeen

interpretedto encompass terrorist bombingSee, e.g.Carol D. LeonnigDamages Awarded In

Beirut Bombing;Judge Says Iran Backé83 Attack Wash. Post, Sept. 9, 2003, at Aénnifer

K. Elsea Cong. Research SerRl.31258 Suits Against Terrorist States By Victims of Terrorism
8 n.24,13 n.42,17 n.53, 21 n.62, 43 (2005) (discussing bombing cases).
In light of this historythe 2008 FSIA amendmentzke on added significance. In those

amendmentgZongress deleted05(a)(7) and enacted the n84605A, and in doing sib chose
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to use thesamelanguage to define theamefour predicateactsthat 81605(a)(7) had covered.
That is, it used the same language that anyone who had paid the slightest attention would know
had been universally read @smchingterrorist bombings It is fair to say, then, that bghoosing
toreusan § 1605Athe exact terms and definitiofrem 8§ 1605(a)(7)Congressmplicitly ratified
the courts prior constructionof “extrajudicial killing.” It might beunusual for a ratification
argument to rest on district court decisions, ibig not impossible.SeeScalia & Garnersupra,
at 35. Andbecause FSIA terrorism cases are more likely than most to actually becoaretkno
Congress—given the notoriety othe underlying events, the magnitude of the judgments, and the
potentialdiplomatic repercussionsthisis acontext in whichprior construction eveby district
courts deserves serious weighthe history of 81605Athus strengthens the Cowrtview that
these bombings qualify as acts of “extrajudicial killing” within the meaning oftitete.

One final point regarding “extrajudicial killing.fTn some of itanotions to vacate (though
not in its reply or D.C. Circuit briefSudan makes a cryptic argemt, the gist of which seems to
be thatplaintiffs who did not die cannot sue undet&)5A because their injuries “were not
‘caused bythe ‘extrajudicial killing of others” Sudans Aliganga Mm at 21. Sudan also
suggests it would be “absurd” fbaninjured persois ability to bringa claim[to turn] on the
happenstance of whether others were killed in the bonibidg Both parts of this argument are
misguided. First, 8605A covers “personal injury or death that was causednbgct of. . .
extrajudicial killing,” 28 U.S.C. 8605A(a)(1) (emphasis added), and sheneactof killing one

person can quite obviously injuamother. See, e.g.Death of a TerroristTime, Feb. 5, 1979, at

111 (noting that the cdvomb assassination of BlaSeptember leader Ali Hassan Salameh
wounded 18 bystanders). And there is nothing absiodteliminating immunity only for those

acts that actually cause deatbr those are likely to be the most heinous. Moreover, Ssidan
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proffered “absurdity” wouldexist even under its own narroxew of “extrajudicial killing”: the
estate of an individual killed by the bullet of a stateployed assassin can syetif the same
individual miraculously survivesut suffers terriblénjuries,he cannot.The fact hatthe statute
draws a line that will not always appear just does not make it absurd.

In sum, the Court remains convinced that these bombings qualify as acts of “esimbjudi
killing” within the meaning of 8.605A, andthusthat the Courtdid not lacksubjectmatter

jurisdictionfor this reason.

RULE 60(b)(4): THE PLAINTIFFS * CLAIMS WERE TIMELY FILED
Subsection (b) of § 1605A, entitled “Limitations,” provides:
An action may be brought or maintained under this section if the action is
commenced, or a related action was commenced under section 1605(a)(7)

(before the date of the enactment of this sectionhot later than the latter
of—

(1) 10 years after April 24, 1996; or
(2) 10 years after the date on which the cause of action arose.

28 U.S.C. 81605A(b). Sudan contends that #iealig, Aliganga, and®patiplaintiffs—who filed
their actions in Marcl2010 Khalig) and July2012(Aliganga andOpat)—did notcomply with
this statute oflimitations because their actions were filed more than 10 yaftes the 1998
bombings and there is no timely “related action” they can rely on. Sudan further dorafks
statute of limitations is jurisdictionahnd so the untimeliness of these claims is grounds for relief
under Rule 60(b)(4). The Court disagrees with Sudan on both points.

A. Section1605A(b) Is Not Jurisdictional

First,the Court is unpersuad#thtthe statute of limitations in 8605A(b) is jurisdictional.
The Supreme Court has recently reiterated ‘timatst time bars are nonjurisdictiorial United
States v. Wong, 135 S. Ct. 1625, 1§3@15)(holding statute of limitations in Federal Tort Claims

Act nonjurisdictional). Indeed, courts shoulde'at a time bar as jurisdictional onfyCongress
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has clearly statethat it is” Musacchio v.United States136 S. Ct. 709, 717{2016)(internal

guotation marks omitted) There is no clear statement hereAlthough [8 1605A(b)] uses
mandatory language, it does not expressly refer to suijaiter jurisdiction orspeak in
jurisdictional terms.”1d. True, 81605A(b) follows subsection (a), whicloesspeakto subject
matter jurisdictionbut “[m]ere proximity will not turn a rule that speaks in nonjurisdictional terms

into a jurisdictional hurdlé. Gonzalez v. Thaler, 132 S. Ct. 641, 6&D12). And other

subsections of 8605A, most notably subsection (cplainly do notconcernsubjectmatter
jurisdiction, so the mere fact that the statute of limitations is located withi®%A is not a clear
statement of its jurisdictional character. &y, there is ndong historyof this provsion being

treated as jurisdictionaf. SeeWorley v. Islamic Republic of Irarv5 F. Supp. 3d 311, 3381

(D.D.C. 2014) cf. John R. Sand & Gravel Co. v. United States, 552 U.S. 136,183%4(2008)

(holding statute of limitations in Tucker Act jurisdictional primarily because ay‘loe of earlier
cases” had already so held).

In arguing otherwiseSudanleans heavily on a statement in a D.C. Circuit opinion that
§ 1605A(b)s predecessor, B505(f) 1° was “contain[ed]” in a “jurisdictional provision.'Simon

v. Republic of Iraq, 529 F.3d 1187, 1194 (D.C. Cir. 2008he jurisdictional provision upon

which the plaintiffs rely contains a limitation perityd rev’d on other groundsub nomRepublic

of Iraq v. Beaty 556 U.S. 8482009);seeSudans Aliganga Mem at 5-6. But Simondid not

4 Candor compels the Court to acknowledge that in a 2009 order it coti¢hatehe limitations period in
8§ 1605A(b)wasjurisdictional. SeeOrder of Oct. 26, 200¥Khaliq v. Republic of SudariNo. 041536 [ECF No. 35]
at 3. But several intervamg decisions from higher courts, most notablyited States v. Wondl35 S. Ct. 1625
(2015) andVan Beneden v. ABanusi 709 F.3d 1165 (D.C. Cir. 2013), have convinced the Courtttonk its
analysis.

15“No action shall be maintained und&r1605(a)7)] unless the action is commenced not later than 10 years
after the date on which the cause of action arose. All principlegigéble tolling, including the period during which
the foreign state was immune from suit, shall apply in calculating thisation perod.” 28 U.S.C. 8605(f)
(repealed2008.
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actually hold that 8605(f)’'s time bar was jurisdictionalAnd in a more recent decisioan

Beneden v. AlSanusj 709 F.3d 1165 (D.C. Cir. 2013), the D @ircuit treated 8.605A(b) as

nonjurisdictional.

On appeal ivan Benedenvas a2010 decision in which the district comddheld that a
actionagainst Libya was untimely underl05Ab) because an earlier suiddnot qualify as a
“related action.” Tk district courthiadgiven two independent reasons that the earlier suit was not
a “related action”first, because it was not brought by the same plaintifisisecondpecause it

did not stem from the same act or incideKnowland v. Great Socialistéd®ples Libyan Arab

Jamabhiriya No. 081309, slip op. at-€11 (D.D.C. Oct. 8, 2010) On appeal, however, Libya
wholly failed to defend the first of these holdings. The D.C. Ciffudiew[ed] this as an implicit
concession” and “d[id] not address thetdct courts determination that Knowlatsl suit fails
because & was not involved in” the earlier suit against Liby%an Beneden709 F.3d atl167

n.3. It then reversed the district coarsecond holding and remanded the case for further
proceedings.ld. at 1169. This disposition makes sense only if the D.C. Circuit concluded that
timeliness under 8605A(b) is not jurisdictional. it were jurisdictional, the court could not have
treated the district coud first holding as conceded by Libgailence a pointa member of the
panelrecognizedat the oral argumentOral Arg. Recording at 3:0%an BenedenNo. 11-7045
(D.C. Cir. Dec. 7, 2012)'ls it something we nevertheless have to address? Is it jurisdictipnal?”
That theVan Benedercourtconcluded the issue inot jurisdictional is further signaled by the

opinion’s citationof SoutherrCalifornia Edison Co. v. FERQvhich states: “A party can and does

waive any argument not presented in our court except those going to our own jurisdistoitar

structural issueand a concession is analogous to a wdivé03 F.3d 996, 1000 (D.C. Cir. 2010)

(emphasis addedgited by Van Benedery09 F.3d at 1167 n.3)Because the time limitation in
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8 1605A(b) is not jurisdictional, thalleged untneliness of the&khalig, Aliganga, andOpati
plaintiffs’ claimscould not render thejudgments “void” within the meaning of Rule 60(b)(4).
B. The Actions Were Timely
Even if 81605A(b)is jurisdictional,the Courtwould not grant Sudan relief on tlgsound,
for these plaintiffs claims were timely. As notedlpr an action to be timely und& 1605A(b),
either(1) theactionitself must have been filed by the laterAgiril 24, 2006, or ten years after the
cause of action arose, or (2) a “relatedactmust have been filed by the later of those two dates.
See?28 U.S.C. 81605A(b). The “related action” concept is elaborated ih083(c) of the 2008
NDAA (the act that created1&05A), which provides in relevant part:
Related actions.— If an actionarising out of an act or incident has been
timely commenced under section 1605(a)(7) of title 28, United States Code,
... any other action arising out of the same act or incident may be brought

under section 1605A of title 28, United States Code, if #etion is
commenced not later than the latter of 60 days after—

(A) the date of the entry of judgment in the original action; or
(B) the date of the enactment of this Act [Jan. 28, 2008].

Pub. L. No. 11a181, 8§1083(c)(3), 122 Stat. at 343 (codified at 28.C. §1605A note). The
Khalig, Aliganga, andpatiactions are timely undehis provision. These actions “aris[e] out of

the same act or incident” as the origi@aensaction. Owenswas “timely commenced under
section 1605(a)(7)” in October 2001And the Khalig, Aliganga, andOpati actions were
“‘commenced not later than . . . 60 days after . . . the date of the entry of judgment in thé origina

action,” because judgment was not entere@wensuntil 2014.

Sudan argues that these three actionsatré&related” toOwensbecause a “related action”
must be filed by the same plaintiffSeeSudan$ Aliganga Memat 8-11. In Sudafs view,
§1083(c)(3) would allow Plaintiff X, whose timely1&05(a)(7)action wento final judgmenbn

January 1, 20090 file a new action under 605A within 60 days of that datebut it would not
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allow Plaintiff Y to file a“related” 8 1605A action within that window, even if ¥ actionarises
from the“sameact or incideritas Xs. Sudan points to two cases that it thinks support this “same
plaintiffs” argument. The first iSimon in which the D.C. Circuit said that “[s]ection 1083(c)(3)
. . .authorizes a plaintiff who hadimely commenceda ‘related actionunder 81605(a)(7) to
bring ‘any other action arisingut of the same act or inciderit.529 F.3d at 1192. Sudan reads
this sentence to mean that “the plaintiff bringing ttetated actionmust be the same plaintiff
who previously had timely filed a B05(a)(7) action.” Sudas D.C. Cir.Br. at54. And the
seconds Knowland the district court decision that squarely hisldt a “related action” requires
the same plaintiffs, but which was then reversed on other grouMdmiBeneden SeeSudans
Aliganga Mem. at 89 (relying on Knowlangd

TheCourtrejects Sudds “same plaintiffsargument. First and foremost, there is no such
requirement in the text of B083(c)(3), which requires only that the actions arise from the same
incident. Nor didSimonrequire identical plaintiffs: the sentence Sudaotegsi comes from a
discussion of the options available to plaintiffs with “cases that were pending[8rid€5(a)(7)]
when the Congress enacted the NDAAZ9 F.3d at 119%0 it makes perfect sense that the court
described how 8083(c)(3) operates with respect to plaintiffs who had previously filed a
8 1605(a)(7) action. Bi@imonneither said nor held that orduch plaintiffs can bring a “related
action.” By contrast, the district court Knowlanddid so hold, buthis Cout is not bound by
that decsionand, with all respect, does not find its analysis convinclitgg Court gives far greater
weight to a more recentstatementfrom the D.C. Circuit: “[The related action provision of
81083(c)(3). . .speaks ofanyotheraction; and it turns on whther the new actiorarises from

the same act or incident, not on whether it is identical to the pricorsenven brought by the same

plaintiff.” Roeder v. Islamic Republic of Ira646 F.3d 56, 61 (D.C. Cir. 201(®econd emphasis
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added) This statement might be dictuifas Sudan notesseeReply at 18), but it i& highly
persuasive dicturthat accords with ik Court’s own reading of 8083(c)(3).Because there is no
“same plaintiffs” requirement, thi€halig, Aliganga, andOpatiactions were “related” t@wens
and timely filed under 8083(c)(3).

Sudans fallback argument is that, even if identical plaintiffs are not required, these
actions cannot be deemed “related'Gwensbecause at the time they were commer@ens
no longer had an§ 1605(a)(7) claims pending. Sudariliganga Mem at 11. Sudan is correct
as a descriptive matter. Section 108&df the 2008 NDAA provided a mechanism whereby
plaintiffs with pending 8.605(a)(7) actions coulchove toconvert them into 8605A ations.

The Owensplaintiffs filed such a motion, which the Court granted, and they amended their
complaint to allege jurisdiction underl®05A. SeePIs! Mot. [OwensECF No. 131] Order of

Jan. 26, 2009QwensECF No. 148]; Fourth Am. ComplQwensECF No. 149]. But this fact
does not have the significance Sudan wishes. Section 1083(c)(3) does not say the drannal ac
must stillhave §81605(a)(7) claims pending; it says the original action must “ha[ve] been timely
commencedinder section 1605)” (emphasis added). There is questionthat Owenswas
timely commenced underl%05(a)(7).

Although the foregoing discussion adequately explains the timeliness of these thr
actions, some additional discussionkdfaliq may bejustified, given thecomplicated history of
that case and Sudareffort to single it outSeeSudars D.C. Cir.Br. at55-57. Rizwan Khaliq
and Jenny Lovblom originally filed 81605(a)(7) action against Sudan in 20@keeKhaliq v.

Republic of Sudan, &l 041536 (D.D.C. filed Sept3, 2004). After thepassage of th@008

NDAA, they moved undeg 1083(cf2) to convert their action into a B05A action. But

§1083(c)(2) required such a conversion motion to be filed within 60 dhyee NDAA's
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enactment, and Khalig and Lovblom missed that degdiivee Courtaccordinglydenied them
leave to amend their complaintOrder of Sept. 9, 200%halig, No. 041536 ECF No. 32].
Roughly six months later, Khaliq and Lovblom (now joined by seven additior@daatiffs) filed
a new action, thé&haliq casenow before the Court. They explained that this new action was
timely under 81083(c)(3) because it was “related”@wens(and other embassy bombing cases)
SeePls! Mem., Khalig, No. 10-356 [ECF No. &t 2

Sudan thinks this must not be allowethat a plaintiff who missed the 8083(c)(2)
deadline should not be able to “evdd¢ simply by filing an actiorirelated to his (orsomeone
elsés) pending action,” as this would “effectively nullifly] 8 1083(c)(2Reply at 7. But Sudan
is simply incorrect that the origindhalig plaintiffs had to proceed throughl®83(c)(2) or not at
all. As the D.C. Circuit has observed, the 2008 NDAA gave plaintiffs with pendle®$(a)(7)
actions severaldptionsfor obtaining the bnefits of 81605A,” one of which was to file a new

related action in accordance witil@83(c)(3). Bakhtiar v. Islamic Republic of Irar668 F.3d

773, 775 (D.C. Cir. 2012emphasis added). The plaintiffsBakhtiarfailed to exercis@ny of

those options correctly: they neither converted thdi6@(a)(7) action within the time set by
§1083(c)(2) nor filed anew relatedaction under §1083(c)(3)within 60 days of the entry of
judgment intheir original actiowhich appears to have bettre only case “arising from the same
act or incidenit). Seeid. at 774-75. But the same is not true of tkhalig plaintiffs. True, the
original Khalig plaintiffs did not convert their action within the time set bi3(c)(2), but they
did file a newrelated action not later than 60 days after the entry of judgmeartather case
arising from the same incidentamely,Owens in which judgment was not entered until 2014.
That they did not successfully employ.883(c)(2) does not bear on whetherythemplied with

§1083(c)(3). Cf. Roeder 646 F.3chat62 (noting that Subsection§(c)(2) and (c)(3)were added
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at different times in the legislative process, serve different purposesheand little simar
language”).

In sum, the Court will not vacattheKhalig, Aliganga, orOpati judgments under Rule
60(b)(4) on timeliness grounds. The Court is unconvinced timeliness ud@®548(b) is of
jurisdictional significance. And even if the Court is migtakn that point, these actions were
timely because they are “related” @wensand brought in compliance with1883(c)(3)of the

2008 NDAA.

RULE 60(b)(4): THERE WAS SUFFICIENT EVIDENCE TO SUPPORT JURISDICTION
Sudan’s next attack on the judgments concerns the sufficiency of the evidkeodeced
at the October 2010 hearing. It is too late for Sudan to use this argument to attack tise Court
merits determination. “A judgment is not void. . simply becausetiis or may have been

erroneous.” United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260,(2000) (internal

guotation marks omitted). Recognizing as much, Sudan frames its evidentiakyaattgoing to
the Court’s subjectratter jurisdiction and #refore a ground to vacate under Rule 60(b)(4). The
Court will address this argument in two stages. It will first explore whethdarievidentiary
objections actually pertain to subjenttter jurisdiction. The Court concludes that Sudan’s
objectionsare irrelevant to the Court’s jurisdiction to hear claims based on theafederse of
action in 81605A(c), but that they do bear on jurisdiction to hear the foreign family members
statelaw claims. The Court then proceeds to examine whether the evidence was sufficient t
support its jurisdiction over these claims, and concludes it was.

A. The Nature of the Jurisdictional Inquiry

In much federal litigation, the sufficiency of the evidence presented isatedeto

jurisdiction, because jurisdiction does not turn on the existence of facts. Fedes@bmue
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jurisdiction under 28 U.S.C. 8331, most obviously, depessblely on the nature of the plaintiff’s

claims not on the truth of any of his factual allegatio&ee, e.g.Montanabakota Utils Co. v.

Nw. Pub. Serv. Co., 341 U.S. 246, 249 (195If)tffe complaint raises a federal question, the mere

claim confers power to decide that it has no merit, as well as to decide that)it fiasis, in a
§ 1331 case-for instance, a suit under the Amensawith Disabilities Act-a judgment that rests

on insufficient evidence is erroneous, but not void for lack of jurisdict@inEEOC v. St. Francis

Xavier Parochial Sch117 F.3d 621, 623 (D.C. Cir. 1997).

The FSIA is a more complicated font of jurisdiction. Its various exceptions toimityn
rest (at least to some extent) on factual predicates, and so a foreigeiggovdefendant may
challenge either the legal sufficiency or the factual underpinning of an extéptiPhoenix

Consulting Inc. v. Republic of Angola, 216 F.3d 36, 40 (D.C. Cir. 2000). Thus, for instance, in a

case brought under1®05(a)(1}-which permits actions when “the foreign state has waived its
immunity either explicitly or by implicatior-a defendant could argue that the plaiitiff
allegations, even if accepted as true, do not demonstrate a waiver. But the defendatgaould a
argue that the alleged waiver did not occur in-fattat, for example, the contract containing the
purported waiver is actually a forgery. If the defendant were correct asea ofd#ct, the court

would lack jurisdiction.SeePhoenix Consulting, 216 F.3d at 41.

Not without reason, Sudan points to Kilburn v. Socialist Pésjikyan Arab Jamahiriya

376 F.3d 1123 (D.C. Cir. 2004), as an example of how these principles apply to the present
litigation. SeeSudan’s Aliganga Mem. at 423. The plaintiff inKilburn sued Libya under
81605(a)(7), alleging hostage taking, torture, and extrajudicial killing. 376 FBIR2&. After

the district court denietlibya’s motion to dismiss, Libyaursuedwo arguments on appeihlat

are relevant herelLibya first argued that the plaintiff's allegations, even if true, failed te sta
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sufficient “causal connection between the foreign ssatdleged acts and thactim’s alleged
injuries” Id. at 1127. The D.C. Circuit agreed that “because § 1605(a)(7) is a jurisdictional
provision, causation is ingd a jurisdictional requirementid. (citation omitted), but it concluded
that the plaintiff's allegations suftd to show the necessary degree of causatioat 112731.
Second, and more importantigr present purposesibya contested “the facal basis for the
district court’s jurisdictiori. 1d. at 1131. The D.C. Circuit entertained this challenge, wegghin
the evidence of causation and concluding that the plaintiff's submissions weceesatuth defeat
Libya’s motion to dismissid. at 1131-33.

Kilburn thus appears to confirm Sudan’s view that whether the Court had sungjttet
jurisdiction to enterlte judgments in these cases depended in part on whether the plaintiffs
introduced enough evidence showing that Sudan provided material support to al Qaeda that wa
causally connected to the bombings. And the Court will ultimately explain whymasg ths
premise is correct, there was sufficient factual supp8geinfra pp. 49-59 Before doing so,
however, the Court will explain why more recent D.C. Circuit decisions persua@einiethat at
least some of the plaintiffs in these cases apemious to Sudan’s factual attack on jurisdiction.

In Agudas Chasidei Chabad of U.S. v. RussiareFasan, 528 F.3d 934D.C. Cir. 2008)

the D.C. Circuit addressed the FSIA’s expropriation exception to immunity. Xbapteon
removes immunity in any case

in which [A] rights in property taken in violation of international law are in
issue and [B][1] that property or any property exchanged for such property
is present in the United States in connection with a commercial activity
carried on in the United Stateyg the foreign state; or [2] that property or
any property exchanged for such property is owned or operated by an
agency or instrumentality of the foreign state and that agency or
instrumentality is engaged in a commercial activity in the United States

28 U.S.C. 81605(a)(3). TheChabadcourt explained that this exception “restjsiisdiction in

part on the character ofpgaintiff's claim (designatedA’) and in part on the existence of one or
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the other of two possibfeommercial activitynexi ketween the United Statesd the defendants
(designatedB’).” 528 F.3d at 940. The alternative requirements in part B, the court continued,
“are purely factual predicad independent of the plaintiff's claim, and must . . . be resolved in the
plaintiff’s favor before the suit can procéedd. at 941. However, part A “does not involve
jurisdictional facts, but rather concerns what the plaintiff has put ‘in issfiectively requiring

that the plaintiff assert a certain type of claimd. Critically, “to the extent that jurisdiction
depends on the plaintiff asserting a particular type of claim, and it has made such a claim, there
typically is jurisdiction unless the claim‘isnmaterial and made solely for the purpose of obtaining
jurisdiction or. .. wholly insubstantial and frivolous.’Id. at 940 (footnote omitted) (quotirigell

v. Hood, 327 U.S. 678, 6823 (1946)). In other words, while jurisdiction depended on the
plaintiff's proving that one or the other links to commercial activity actualisted, the plaintiff

did not have to show that the property was actualiiken in violation of international law-it

merely had to make a ndnvolous claim of such a takingSeeid. at 940-41.

Section1605A(a) contains a twpart structure muchke the oneChabadidentified in
8 1605(a)(3). Indeed, it is clearer in 8 1605A, for it lines up precisely with subsget)j(iisand
(@)(2). Subsection (a)(1), recall, eliminates immunity in cases

in which money damages are sought against a foregga fr personal
injury or death that was caused by an act of torture, extrajudicial killing,
aircraft sabotage, hostage taking, or the provision of material support or
resources for such an act if such act or provision of material support or
resources igngaged in by an official, employee, or agent of such foreign
state while acting within the scope of his or her office, employment, or
agency.

28 U.S.C. 8 1605A(a)(1). By eliminating immunity in cases where damagescarght for a
particular kind of injury, this provision “requir[e#fjat the plaintiff assert a certain type of cldim

Chabad 528 F.3d at 941see alsdRobinson v. Golt of Malaysia 269 F.3d 133, 149 (2d Cir.

2001) (Sotomayor, J., concurring in the judgment) (proposing similar reaufiggl605(a)(5)).
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Subsection (a)(2), by contrast, contains three collateral requirenttegitshe foreign state was
designated a state sponsor of terrorism; that the claimant or victim wa$.antional,
servicemember, or government employee at the relevant time; and that, in @estairstances,
the foreign state was given a chance to arbitr@e28 U.S.C. 81605A(a)(2)(A)(ixii)). These
three requirements are “purely factual predicates” and hence traditional “judsdictacts.”
Chabag 528 F.3d at 941.

On this reading, a court has jurisdiction only if the three requirements in sobs@g(R)
are actuallymet. If, say, it turned out that neither the claimant nor the victim in fact had the
necessary U.S. status, the court would lack jurisdiction. But not so for subseag{ion (The
guestion with respect to subsection (a)(1) is not whether the foreignastatdly provided
material support for an act of extrajudicial killing, it is merely whether the plamagfmade a
plausible &aim that it did. SeeChaba¢ 528 F.3d at 940. To analogize to a provision outside the
FSIA, subsection (a)(1) is read like the Tucker Act, which gives the Couredadral Claims
“jurisdiction to render judgment upon any claim against the United States foundgabn.any
express or impliedontract with the United States28 U.S.C.8§ 1491(a)(1). Jurisdiction under
this provision, the Federal Circuit has held, does not depend on the plaintiff proving thahet contr
actually exists—rather, “a norfrivolous allegationof a contract with the government” suffices.

Engage Learning, Inc. v. Salazé60 F.3d 1346, 1353 (Fed. Cir. 20149g, e.q.Gould, Inc. v.

United States67 F.3d 925, 929-30 (Fed. Cir. 1995).

This reading of 8605A(a) might at first seem inconsistent wititburn, which did not
simply accept the plaintiff's nofrivolous claim but examined the factual sufficiency of the
plaintiff's allegations of torture, extrajudicial killing, and hostage takingt &8recent D.C. Circuit

decision explains how to reconcile the two._In Simon v. Republic of Hungary, the coumedpla
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that Chabadand subsequent expropriation cases had required only-&ivalous claim of a
taking in violation of international lawbécause, in those cases, the plaistiéfaim on the merits
directly mirrored the jurisdictional standdrd812 F.3d 127, 14(D.C. Cir. 2016). That is, those
plaintiffs had used the expropriation immunity exception ¥685(a)(3) to bring a substantive
claim of expropriation in violation of international law.When the jurisdictional and merits
inquiries fully overlap in that fashion, a plaintiff need not prove a winning claim on thé& mer
merely to establlsjurisdiction” Id. at 141. InSimonitself, by contrast, theplaintiffs’ claim on
the merits [was]not an expropriation claim asserting a taking without just compensation in
violation of international law. The plaintiffs instead [souglefovery basd on gardewvariety
commonkaw causes of action such as conversion, unjust enrichment, and restitltidBecause
“the jurisdictional and merits inquiries [didpt overlag, the court ‘ask[ed]for more tharmerely
a nonfrivolous argument,” instealasseqding] whether the plaintiffs allegations satisfy the
jurisdictional standard. Id. The court assumed the truth of allegations because the defendants
challenged only the complaintisgal sufficiency, but the court noted that the defendants could in
theory ‘challenge the factual basis of those allegations on remaahdat 144.

Simonthus reveals whifilburn required not just a nefivolous claim but actual evidence
that Libya caused the torture, extrajudicial killing, and hostage taking: $eeta@ jurisdictional
and merits inquiries did not overlagilburn, recall, predated the 2008 amendments. Jatisdi
might have existed underl®05(a)(7), but there was no corresponding federal cause of action
against Libya. The plaintiff was therefore necessarily going to redysoibstantive cause of action
from some other source of lawa cause of action thavould not neatly overlap with the

jurisdictional grant in 8605(a)(7).See376 F.3d at 1129.
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ChabadandSimonsuggest a different jurisdictional inquiry here, howevat least with

respect to some of the plaintiffs. The substantive law relied on by afidhe plaintiffs here was

the federal cause of action inLBO5A(c). That provision creates @dim on the merit$that]
directly mirror[s]the jurisdictional standard.Simon 812 F.3d at 140. It renders foreign states
liable to certain plaintiff§for personal injury or death caused by acts described in subsection (a)(1)
of that foreign state. . for which the courts of the United States may maintain jurisdiction under

this section for money damages.” 28 U.S.CL685A(c);see alsdMot. Hr'g Tr. at 43:14-16

(Sudan’s counsel: “I do think that the jurisdictional inquiry #remerits inquiry on causation are
conjoined and may beseparablé). Because the jurisdictional and merits inquiries fully
overlap in cases brought underl&05A(c),Siman teaches that plaintiffs invoking that cause of
action need not prove a winning claim on the merits merely to establish jurisdicti&imon

812 F.3dat 141. “Rather, the plaintiff need only shotat its claim is ‘noffrivolous’ at the
jurisdictional stage, and then must definitively prove its claim in order to prevail at the merits
stag€e’. 1d. (citing Bell, 327 U.S.at 682 (“If the court does later exercise its jurisdiction to
determine that the allegations in the complaint do not state a grourediédy then dismissal of

the case would be on the merits, not for want of jurisdicipncf. Kevin M. Clermont,

Jurisdictional Fac¢t91 Cornell L. Rev. 973, 1020 (200610 any factual element or legal question

of forum authority, . . if that elemat or question overlaps the merits of the claim, the proponent
need provide only prima facie proof to establish the forum’s authority.”).

On this reading, there is no doubt that the Court had subjgiter jurisdiction over the
claims broughtunder 816(A(c). The plaintiffs’ claim that Sudan provided material support
causally connected to the bombings was nowhere near frivoBresnfra pp. 49-590wens 1|

531 F.3d 884, 893854(D.C. Cir. 2008). Unde€ChabadandSimon that was enough to invesie
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Court with subjecmatter jurisdiction to hear the claimSee alsdVilliamson v. Tucker, 645 F.2d

404, 415 (5th Cir. 1981('Where the defenddrst challenge to the coustjurisdiction is also a
challenge to the existence of a federal cause of adherproper course of action for the district
court. . .is to find that jurisdiction exists and deal with the objection as a direct attack e tie
of the plaintiffs casé). If, as Sudan claims, the plaintiffs failed to put forward sufficierdevce
to substantiate those claims, that means only that the Court should have decided legainst t
plaintiffs on the meritsnot that it lacked jurisdiction. Hence, an insufficiency of evidence might
render the judgments erroneous, but not void for lack of jurisdiction under Rule 60(b)(4).

Not only is this view of subjegnhatter jurisdiction under 8605A supported by the

statutory textChabadandSimon it also has the practical value of simplicity. “PWpinistrative

simplicity is a major virtue in gurisdictional statuté. Hertz Corp. v. Friend, 559 U.S. 77, 94

(2010). ‘Complex jurisdictional testxreate a variety of problems, including excessive “appeals
and reversals,” the danger of “gamesmanship,~agiten federal courts’ independent obligat

to examine the issuea drain on judicial resourcesd.; see als@&isson v. Ruby, 497 U.S. 358,

375 (1990)Scalia, J., concurring in the judgment) (cautioning that “vague boundarf[ies]toar
be avoided in the area of subjacatter jurisdiction whever possible”). Those problems are
avoided by a simple jurisdictional inquiry: is the claim under subsection (a)(ffyimolous and
are the three requirements in subsection (a)(2) satisfied? If so, the ceyuribdiction to
determine whether aghtiff can recover under 8 1605A(c).

But the claims of the foreign fam#yember plaintiffs are another matter. Because those
plaintiffs could not invoke 8605A(c), they relied on District of Columbia tort law, claiming

intentional infliction of emotioal distress (IIED).See, e.g.Amduso v. Republic of Sudan, 61 F.

Supp. 3d 42, 448 (D.D.C. 2014). 1IED is akin to the “gardeariety commoHaw cause®f
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actiori at issue inSimon and like them does not “mirror[] the jurisdictional standard.” 812 F
at 140. Hence, jurisdiction over these claims requires “more than merely-faiviotous
argument.” Id. at 141. Instead, dsilburn also indicates, there must be evidence substantiating
the claim under 8605A(a)(1). The Court must therefore exaenimhether the evidence was
sufficient to support its jurisdiction.

B. The Sufficiency of the Evidence

The fundamental question Sudan’s challenge poses is whether the plaintiffedadduc
sufficient admissible evidence that Sudan provided “material support or resohatesatlised”
the bombings.SeeSudan’s D.C. Cir. Br. at 30 (contending that plaintiffs “did not prove that any
‘material support or resources’ provided by Sudan ‘caused’ the Embassy bomlfmgstihg 28
U.S.C. 81605A(a)(1))). Before elaborating what this inquiry entails, a word about what it does
not The question is not whether every factual proposition in the Court’'s 2011 opinion can be
substantiated by record evidence admissible under the Federal Rules of &vidman may
have plausible arguments that some cannot. This is hardly surprigngedt safeguard against
evidentiary error is an alert adversary raisiimgely objections—a role Sudan wholly failed to
play. See, e.qg.1 Christopher B. Mueller & Laird C. Kirkpatrickederal Evidence § 1:at 19-
20 (4th ed.2013) But the fact thaparticular statements in that opinion may not be adequately
supported is irrelevant if there is nonetheless sufficient evidence in the @dciine necessary

jurisdictional facts. Cf. Jennings v. Stephens, 135 S. Ct. 793, 799 (2015) (“This Court,llike a

federal appellate courts, does not review lower courts’ opinions, bujutigments’); Wilburn

v. Robinson, 480 F.3d 1140, 1148, 1151 (D.C. Cir. 20&ffiyming grant of summary judgment,

despite district court’s evidentiary error, on alternativaigd supported by the record).
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Assessing whether the record evidence was sufficient requires, of course,ea prop
understanding of the parties’ respective burdens. “[T]he FSIA begins with @ampsn of
immunity, which the plaintiff bears the initial len to overcome by producing evidence that an

exception applies Bell Helicopter Textron, Inc. v. Islamic Republic of Iya#84 F.3d 1175, 1183

(D.C. Cir. 2013). If the plaintiff satisfies this “burden of production,” “the dedet]] will bear
the burden of persuasion to establish the absence of the factual basis by a prepoatidrance

evidence.” Simon 812 F.3d at 147 (internal quotation marks omittadgordChevron Corp. v.

Ecuador, 795 F.3d 200, 204 (D.C. Cir. 2015). The meaning of “burden of production” here is not
wholly selfevident, as that term usually refers to the amount of evidence a party must faresent
allow an issue to go to a jurya concept not directly applicable in the jlegs context of FSIA

cases._See, e,@ Kenneth S. Broun et al., McCormick on Evidence 8§ 336, at 645 (7th ed. 2013)

But that usual meaning suggests a burden akin to the requirement of “substantratedvide
administrative law.SeeKay v. FCC, 396 F.3d 1184, 1188 (D.C. Cir. 20@Bdting that sbstantia
evidence'is the amount of evidence constituting enough to justify, if the trial were to agury
refusal to direct a verdit{internal quotation marks omitted)). The point is: the bar is relatively
low. Yes, the existence of the burden of productregans that the plaintiff must provideme
evidence that could convince a factfinder of the jurisdictional fact in question. eBatige the
ultimate burden of persuasion lies with the defendant, in cases where the defdiedaitttef or

no evidence of its own, even a meager showing by the plaintiff will suffice.fdt this reason
that the D.C. Circuit has adverted to the “risk[]” run by a FSIA “defendant lloaises to remain

silent.” Simpson v. Socialist Peoptel ibyan Arab Jamahiriy@70 F.3d 356, 361 (D.C. Cir. 2006)

(affirming denial of motion to dismisslgee alsoPrice v. Socialist Peogke Libyan Arab

Jamahiriya 389 F.3d 192, 199 (D.C. Cir. 200bame). Sudan ran that risk here, offering no
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evidence whatsoever at the 2010 heatfh@he question, then, is simply whether the plaintiffs
offered enough to satisfy their burden of production.

Although the record contains much else as well, the opinions of the plaintiff’ stped
witnesses are enough to satisfy that burden. Expert opinions are often usexgtigmteases and

can be of critical importanceSee, e.g.Boim v. Holy Land Found. for Relief & Dev., 549 F.3d

685, 705 (7th Cir. 2008en banc) (“[W]ith [the plaintiff's expert reporith the record andothing

on the otheside thddistrict] court had no choice but to enter summary judgment forl getiffs

with respect to Hamas'responsibility for the Boim killing); United States v. Benkahla, 530 F.3d

300, 30910 (4th Cir. 2008)Simpson 470 F.3d at 361Jnited Stags v. Damrah412 F.3d 618,

625 (6th Cir. 2005)Kilburn, 376 F.3d atl132 Smith ex rel. Smith v. Islamic Emirate of

Afghanistan 262 F. Supp. 2d 217, 228 (S.D.N.Y. 2003). Standard forms of direct evidence
are for various reasons difficult, if not impossible, to obtain in terrorisnscaberrorist groups

and their state sponsors generally wish to hide their activigeeKilburn, 376 F.3d at 1129
(noting Congress’s recognition tHdtnaterial support’ of terrorist acts by . . . state sponsors . .

is difficult to trace”). They are unlikely to keep the sorts of recordsatieacrucial in other forms

of litigation, seeid. at 1130 (“[T]errorist organizations can hardly be counted on to keep careful
bookkeeping records.”), and even if they did, they generally do not (as Sudan did not here)

participate in the discovery proceseeHanKim v. Democratic People Republic of Korea774

F.3d 1044, 1048 (D.C. Cir. 2014)oting North Korea'’s refusal “to appear in court antjsct

itself to discovery”). Security concerns give terrorists and their spatesers good reason to

16 Sudan did attach two affidavits to its first motion to dismis®wens filed in March 2004.SeeCarney
Decl. [OwensECF No. 491]; Cloonan Decl. PwensECF No. 492]. But those affidavits wereemer part of the
record in any of the other cases. Sudan (obviously) did not attempt to itrtheénc at the 2010 evidentiary hearing
it did not attend, so the plaintiffs had no opportunity or occasion to raisevasntiary objections they might have
had. And Sudan’s own view appears to be that these declarations lvewalcbeen inadmissibleSeeSudan’s
Aliganga Mem. at 20.
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minimize what any one individual knows of the group’s (or state’s) largeriteeti making
knowledgeable firsthand witnesses rare. And even when such witnesses existy landt
bringing them into a U.S. court is incredibly difficult. In light of these cirdamses, the opinions
of experts who have studied these organizations and their links to state sponsotne@reyex
useful. Indeed, given the evidentiary difficulties in terrorism cases, disnguhé value of expert
testimony YWwould defeat[§ 1605A’s] very purpose: to give American citizens an important
economic and financial weapon to compensate the victims of terrorism, and imgdadpunish
foreign states who have committed or sponsored such acts and deter them frgpreodioi the
future.” 1d. (internal quotation marks, citatipand alterations omitted). Thankfully, “courts have
the authority—indeed . . . the obligatior—to adjustevidentiary requirements to differing
situations.” Id. (internal quotation marks and alterations omitted). In the context@38A, that
means an obligation to take expert testimony seriouséeid. at 10431051 (relying heavily on
the declarationsf expert witnesses).

The easiest way to see the weight of the expert evidence here is simply to repgneduce t
experts’ opinions. First were the conclusions of Evan F. Kohlmann, provided during live
testimony at the October 2010 hearing:

[A]l-Qaeda wouldhot have been able warry out the 1998 East Africa
bombings had it not hadpresence in Khartoum, Sudahhe presence, the
safe haven thatl-Qaeda had in the Sudan was absolutely integral for its
capability of launching operations not just in Kenya, buSomalia, in

Eritrea, in Libya. Without this base of operations, none of this would have
happened.

Al-Qaeda did not have the capability of bringingaaources to that extent
into this areallt did not have glace to base its leadership or itemgiives.

It did not havea ready supply of passports, of infrastructuBedan was the
base for which almost everything that@heda did in the spadetween
1992 and 1998 leads back t@/ithout the support givehy the Sudanese
governmentthe attemped assassination attempt on Hosni Mubarak, the
involvement in Somaliahe embasspombings, none of this would have
happened.
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[Sudanese government support] was integral f@Qada’s ability to launch
the two embassy attacksigain, without tle base that Sudgrrovided,
without the capabilities provided by the Sudanggelligence service,
without the resources provided, nondlas would have happenedf you
look, it's quite clear becauss the fact that the vast majority of planning
and preparationthat went into the aDaeda cell in Nairobi took place
betweerthe years of 1991 and 199The vast majority of that was dohg
al-Qaeda operatives transiting back and forth between Nairob
Khartoum.

And you can take the words of@ked operativeshemselvesThey label

the cell in Nairobi as the key wayation that allowed them back and forth
into Somalia. Without Sudan, there never would have been Nairobi, there
would havenever been a Somalia, there would have never been arig.of th
It was absolutely essential, integral.

Evidentiary Hr'g Tr., Oct. 28, 201@wensECF No. 213] at 317-18.
Next, Dr. Lorenzo Vidino submitted an expert report on “Sudan’s State Sponsorship of al
Qaeda” that arrived at the following conclusions:

The twin attacks on the United States Embassies in Nairobi, Kenya, and Dar
EsSalaam, Tanzania, were part of a dedadg plan conceived by Osama

Bin Laderis terrorist organization, al Qaeda, to attack US interests in the
Middle Eastand East Africa.Since theend of the 1980s, Bin Laden had
worked on creating worldwide terrorist organization whose main aim was

to strike at Americatargets.

From 1991 to 1996, Osama Bin Laden and his organization were sheltered
andsupported by the Sudanese government in Su@aming these five
years, alQaeda and the Sudanese government established a deeply
intertwined, symbiotiaelationship, which required cooperation on many
fronts. Early during its stay iSudan, al Qaeda publicized its intent to attack
American intereis. This wasdemonstrated by several fatwas and by attacks
on US contractors in Riyadh, Saudliabia, an attempted attack on US
soldiers in Aden, Yemen, as they were en rdaat&omalia to carry out
Operation Restore Hope, and al Qdedafamousampaigragainst the US
forces in Somalia during the Operation Restore Hope. The Sudanese
government even facilitated attempted terrorist attacks ibnited States.

The Sudanese government can not claim that it allowed Bin ltadsay

in Khartoum but did not know of and support his goals to attack US
interests.
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During the years that the Sudanese government sheltered al Qaeda, the
organization flourished both financially and militarillig.developed critical

ties with several terrorist organizations and trained its operatives who
subsequentlgarried out increasingly sophisticated attacks throughout the
world.

The material support that the Sudanese government provided was
indispensableas al Qaeda could not have achieved its attacks on the US
Embassies in998 if ithad not operated in a country that not only tolerated,
but actually actively assisteghd participated in al Qaeda terrorist activities,
despite knowing al Qaeda’s intdntattack US interests.

Vidino Report [Amduso ECF No. 288-5] at 34-35. (Vidino’s report was introduced as Exhibit V
during the October 2010 evidentiary hearirfgeeEvidentiary Hr'g Tr., Oct. 26, 201{0Dwens
ECF No. 212] at 142-43))

Finally, there was the opinion of Steven Simon, who both submitted an expert report and
provided live testimony. In his report he concluded:

The Republic of Sudan supplied al Qaeda with important resources and
support duringthe 1990s knowing that al Qaeda intended to attack the
citizens, or interests of the United Statekhis support encompassed the
safe haven of the entire country for bin Laden and the toQaalda
leadership.This enabled bin Laden and his followers to plot against the US
and build theirorganization free from US interferenc&udanese shelter
enabled Bin Laden to createiti@mg camps, invest i\-and use-banking
facilities, create business firms to provide coverdperatives, generate
funds for an array of terrorist groups, provide official documents to facilitate
clandestine travel, and enjoy the protection of Sigl@ecurity service
against infiltration surveillance and sabotage.

Simon ReportAmdusoECF No. 2883] at 5-6. (Simon’s report was introduced as ExhibH2WV
during the October 2010 evidentiary heariggeEvidentiary Hr'g Tr., Oct. 28, 2010, at 3484.)
And in his live testimony Simon concluded:

| think it’s fair to say that in the absence of the kafeen provided by Sudan
to atQaeda, that the planning for atite execution of the attacks against
those embassies would haween vastly more complicateticarit say that
they would havéeen impossible, but & difficult to see how, in the absence
of the active support and freedom of action that Bin Laglgayed in the
Sudan, and the fact that much of ireoperational activities were directed
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from Khartoum, that thattacks could have been carried out with equal
success.

Evidentiary Hr'g Tr., Oct. 28, 2010, at 344.

It is important to note that the foregoing are the experts’ ultimate conclusibasis, their
expert opinions. Sudan spills a greaaldof ink attacking as inadmissible hearsay particular
statements the experts made in the course of explaining the bases for their of@ens.q.
Sudan’s Aliganga Mem. at 16#. But the admissibility of statements along the way is irrelevant
if—asthe Court concludesthe ultimate opinions themselves are sufficiénEor it is perfectly
clear that an expert’s opinion need not be based on evidence that is itself admisdildRe.Evel.

703;see, e.gWilliams v. lllinais, 132 S. Ct. 2221, 2233-35 (2012) (plurality opinion); Simpson

470 F.3d aB62& n.1 (discussing expert opinion in FSIA terrorism case). As Judge Posner ably
put the point—in the context of expert testimony concerning terrorism, no—ssconfine
experts’ analysis to admissil@eidence alone

would be a crippling limitation because experts’'tioharacteristically base
their expert judgments on legally admissible evidence; the rules of evidence
are not intended for the guidance of expei®logists do not study animal
behavio by placing animals under oath, and students of terrorism do not
arrive at their assessments solely or even primarily by studying thesecord
of judicial proceedings.

Boim, 549 F.3d at 704ee als®amrah 412 F.3d at 625 (Given the secretive naturéterrorists,
the Court can think of few [nehearsaymaterialghat experts in the field of terrorism would rely
upon.” (quoting district court)). Thus, Sudan’s contention that the experts’ “concluarens
inadmissible because they are based on underlying inadmissible evidence &tReplis just flat

wrong.

171t would be a different matter if Sudan were attacking a jury verdicherheory that the revelation of
inadmissible evidece underlying an expert's opinion was unduly prejudici8leeFed. R. Evid. 703 advisory
committee’s note to 2000 amendments (noting “the risk of prejudiaéingsfrom the jury’s potential misuse of the
information for substantive purposes”). Butttbfcourse is not the situation here.
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Sudan’s fallback argument, which makes its first appearance in Sudan’bnieplys that
Kohlmann and Vidino should not have been accepted as experts in the first place. Reply at 11
13. (Sudan does not, presumably because it cannot, question the expertise of Simproperhe
occasion for such an argument was not Sudan’s reply brief, nor even its opening motion for

vacatur—it was October 2010SeeFed. R. Evid. 103(a)(1)(A); Hinds v. Gen. Motors Corp., 988

F.2d 1039, 1046 (10th Cir. 199@fusing to consider untimely attack on expert’s qualifications).
And even if the merits of this argument deserved consideration, the Court would rulé agains
Sudan. Sudan is effectively asking the Court to review its own qualificatcisiate The Court

sees no abuse of discretidBeeHaarhuis v. Kunnan Enter Ltd., 177 F.3d 1007, 1015 (D.C. Cir.

1999)(“[T] he decision whether to qualify an expert witness is within the broad latitudetoéthe
court and is reviewed for abuse of discretion.”). That conclusion is bolstered bytttiatdomoth
Kohimann and Vidino have repeatedly been qualified as experts on this or similar swdiject

See, e.g.United States v. Hassair42 F.3d 104, 131 (4th Ci2014 (Kohlmann);Harrison v.

Republic of Sudan, 882 F. Supp. 2d 23, 31 n.10 (D.D.C. 2012) (Vidino).

In sum, the consistent and admissible opinions of these three experts werensufsi
satisfy the plaintiffs’ burden of producing evidence that Sudan provided “material Sub@br
“caused” the embassy bombings. Because Sudan offered nrethéitper evidence nor
argument—in response, it failed to carry its “burden of persuasion to establish the absdmee of t

factual basis by a preponderance of the eviden&iiion 812 F.3dat 147 (internal quotation

marks omitted). The Court therefore had subgeatter jurisdiction to decide the plaintiffs’
claims.
Although the Court sees no need to review all of the other evidence the plaintifsioed

or to respond to all of Sudan’s mubRklated evidentiary objections, it will address one further
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issue, orthe chance that its views might assist the D.C. Circuit. One signipcace of evidence

the plaintiffs introduced was a transcript of testimony given in an e&etieral criminal trial by
Jamal alFadl, a former al Qaeda member who hserVed as an intermediary between al Qaeda
and the Sudanese intelligence servic®@wens IV, 826 F. Supp. 2d 128, 140 (D.D.C. 201sBe
Evidentiary Hr'g Tr., Oct. 26, 2010, at 136-37 (introduction of al-Fadl’s prior testimony).nSuda
argues that dFadl’'s prior testmony was inadmissible in its entirety because it was hearsay.
Sudan’s Aliganga Mem. at 18; Reply a®97-That is incorrect.

To understand why Sudan is wrong, it is important to recall the nature of the 2010
proceeding. It was not an adversarial tridl.was an evidentiary hearing to satisfy the FSIA
provision that prohibits entry of a default judgment “unless the claimantiektgbhis claim or
right to relief by evidence satisfactory to the court.” 28 U.S1&A8(e). Although courts seeking
to comply with this requirement often hold hearings featuring live witness testji@ngrovision

does not actually demand a hearing or live testimony; it deneasdisnce Commercial Bank of

Kuwait v. Rafidain Bank, 15 F.3d 238, 242 (2d Cir. 1994) (“[Wenot believe that § 1608(e)

requires evidentiary hearings or explicit findings where the record showket@aintiff provided
sufficient evidence in support of its claims.”). Courts have accordingly remsytinat FSIA

plaintiffs seeking a defaujidgment can proceed by affidavibee, e.g.Antoine v. Atlas Turner,

Inc., 66 F.3d 105, 111 (6th Cir. 199Rafidain Bank, 15 F.3d &42 Rimkus v. Islamic Republic
of Iran, 750 F. Supp. 2d 163, 171 (D.D.C. 2010). “Affidavits, though usually noittadnmnto
evidence in ordinary trials, are allowed in hearings conducted under 28 U.S.C. § 1608(#jesinc
hearings are ex parte. That is, courts have found that there is no reason to requitedsse
testimony in these hearings because the defendants have failed to enteraaanapp@ the

actions, and, accordingly, would not be there to eexssnine the affiant in open courtHutira
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v. Islamic Republic of Iran, 211 F. Supp. 2d 115, 124 (D.D.C. 2002). Thus, for instance, although

the districtcourt never held a hearing with live testimonyHan Kim v. Democratic Peopls

Republic of Koreathe D.C. Circuit found sufficient admissible evidence to support a FSuldef

judgment in the various affidavits the plaintiffs had submitt®de774 F.3d at 1049-5%F.

In the context of FSIA default proceedings, sworn prior testimony is just asssole as
a sworn affidavit. An affidavit in which Jane swears, “I saw X,” is not meaningdliffgrent
from a transcript of a trial in which Jane kothe stand and swore, “l saw X.” That is why prior
testimony can support a motion for summary judgment just as well as an atfalavig.g, Int’|

Distrib. Corp. v. Am. Dist. Tel. Co., 569 F.2d 136, 138 (D.C. Cir. 1977) (“[E]ither an affidavit or

a catified transcript of prior testimony may provide thesis for summary judgment.”). Of course,
thecontent of either type of submission could in theory be inadmissible, but they laexjbatly
admissibleforms of evidence. Seell James Wm. Moore et al.,, Moore’s Federal Practice

8 56.91[1]43] (3d ed. 2015) (discussing the distinction between admissible content and admissible
form). That is just as true in FSIA default judgment proceedings as in Releriiary judgment
proceedings.

Sudan’s attack oal-Fadl's prior testimony is a misguided objection to its form, not its
content. If Sudan had shown up in 2010 and gone to trial, it could have demanded that the plaintiff
put atFadl on the stand (or fit his prior testimony into a hearsay exceptimm)t didn’t. In light
of Sudan’s default, efadl’s prior testimony was a perfectly appropriate form of evidence. By the
same logic, Sudan’s hearsay objections to the deposition testimony of EdRalnaaid the plea

hearing testimony of Ali Mohamed al&al. SeeSudans Aliganga Mem at19; Reply at 14. The

18 That the district court did not hold a hearing with live testimony is evidemt fhe district court docket
entries and the various filings in both the district court and the D.QuiCirc
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consideration of all three sets of testimony was proper. And any objection ttsadpibecontent
of that testimony should haveas is true of so many of Sudan’s argumertieen raised long ago.

In sum, the Court had jurisdiction to hear claims brought und®&08A(c) because that
cause of action directly mirrors the jurisdictional standag8l1605A(3 and the plaintiffs’ claims
were not frivolous. Jurisdiction to hear the staig claims dg@ended on the plaintiffs’ producing
admissible evidence that Sudan provided “material support or resources” thatd"cthese
bombings. The plaintiffs met their burden of production by offering the thaesrteopiniongas
well as the testimony of dad and others), and Sudan failed to carry its burden of persuasion.

The Court therefore hadsufficient factual basis fqurisdiction to hear all of the plaintiffs’ claims.

RULE 60(b)(4): “I NDIRECT” VICTIMS CAN SUE UNDER § 1605A

Sudan’s final jurisdicbnal argument is that ®505A does not provide subjetiatter
jurisdiction for the claims of “indirect” victims, that is, immediate family members afeho
physically injured or killed in the bombings, who have claimed emotional injuries stenmom
the attacks. Subsection (a)(1) ofLE05A is limited to cases in which damages are sought “for
personal injury or death,” and in Sudan’s view “personal injury” requires bodily harm.n’'Suda
Aliganga Mem. at 2&7. Sudan also relies on subsection (a)(2), which (among other things)
requires that at the time of the predicate act “the claimant or the victim was” adtidhal, a
member of the U.S. armed forces, or a U.S. government employee. 28 U.S.C.
8 1605A(a)(2)(A)(ii)). In Sudan’s view, this indicatestleaims can be brought only by the direct
“victim” or by a legal representative (“claimant”) on the victim’s behalf if theiwidas killed or
incapacitated. Reply at 456; Sudan’s D.C. Cir. Br. at 488. Sudan also points to the district

court opinionin Cicippio Puleo v. Islamic Republic of Iran, which concluded (correctly, in Sudan’s

estimation) that “Congress did not intend the FSIA to so enlarge the scope of pbédniiist of
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sovereign foreign stateseven ‘terrorist’ statesto require them to compensate noatim
plaintiffs for damages.” 2002 WL 34408105, at *3 (D.D.C. June 21, 2888f%udan’s Aliganga
Mem. at 2526; Sudan’s D.C. Cir. Br. at 48-49.

The short answer to this argument is that it is foreclosed by precedent. , Iih ifathe

Cicippio-Puleocase that forecloses it. That action was brought by family members of Joseph J

Cicippio, Sr., who had been taken hostage and held for years by Hezbollah. Thegkuetiff
Iran under 81605(a)(7), alleging emotional injuries stemmimgni Cicippio’s captivity. As

Sudan notes, the district court dismissed the case, both for failure to state ancleor lack of

jurisdiction. _Cicippipo Puleo, 2002 WL 34408105, at *@i¢misging] the complaint pursuant to
Fed.R.Civ.P. 12(b)(6) ad 12(h)(3)"). But Sudan ignores what happened on appeal. After noting
that the district court had dismissed on these two alternative grounds, the Dut. @it “The
second ground is inapposite, for it is clear that the District Court had jurisdictiamaptite the

statutory waiver of sovereign immunity under 28 U.S.C. § 1605(a){itippio-Puleo v. Islamic

Republic of Iran, 353 F.3d 1024, 1030 (D.C. Cir. 200%hat is, it was €lear that §1605(a)(7)

provided jurisdiction to family members suing for intentional infliction of emotionstreks
(IIED). The D.C. Circuit went on to hold that the plaintiffs laclkedause of actioaonder the
Flatow Amendment (thus affirming the distrmourt in part), but because it held that there was
jurisdiction under 8605(a)(7), it remanded the case “to allow plaintiffs an opportunity to amend
their complaint to state a cause of action under some other source’otdaat 1036. Thus, the
D.C. Circuit has squarely held thatl&05(a)(7) provided jurisdiction for family members’ claims.
This holding cannot be waved off as unconsidered: this was an issue of-gudtjectjurisdiction,
which the court surely knew it must consider carefuMoreover the court received briefing that

directly addressed whether IIED fit within1®05(a)(7)’s terms.SeeBr. for Appointed Amicus
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Curiae at 2627, Cicippio-Puleqg 353 F.3d 1024No. 027085) 2003 WL 25585771° Because

the language of 8605A(a) is not different from the language oi@D5(a)(7) in any relevant
way—and nothing suggests the enactment @685A(a) was intended texpandimmunity—
Sudan’s argument that the Court lacked jurisdiction to hear family membansiscmust be
rejected.

Cicippio-Puleds conclusion, moreover, is correct as a matter of statutory interpretation.

Sudan thinks not, in part (as noted earlier) because it thinks “personal injury” meapkymitgal

bodily injury. But “personal injury” does not usually receive so narrow an interpretdhdeed,

four years before 8605(a)(7) was enacted, the Supreme Court interpreted the term as used in a
tax code provision to encompass “nonphysical injuries to the individual, such as thosegaffec
emotions, reputation, or chatag” an interpretation it deemedh“accord with common judicial

parlance and conceptidnsf the term. United States v. Burke, 504 U.S. 229, 235 (1892)

Burke relied in part on the sixth edition of Black’'s Law Dictionary, which obsgmat the
“narrow sense” of “personal injury” is bodily injury, but the “wider sense,” fotusdially in
statutes,” includesdny injury which is an invasion of personal rights, and in this signification it
may include such injuries to the person asnental suffeing.” Black’s Law Dictionary 786 (6th
ed. 1990)defining various types of “injury”). And IIED is commonly described as asteal

injury” claim. See, e.gLeach v. Taylor124 S.W.3d 87, 91 (Tenn. 200#awkes v. Commercial

Union Ins. Co., 764 A.2@58, 264(Me. 2001);Curtis v. Firth 850 P.2d 749, 752 (Idaho 1993);

Luddeke v. Amana Refrigeration, Inc., 387 S.E.2d 502, 504 (Va. 1990). Still, says Sudan,

19 And thecourt concludedikewise inOveissi v. Islamic Republic of Ira®73 F.3d 83%D.C. Cir. 2009)
There, the grandson of a former Iranian general who was assassinaezbbiiah sued Iran under the FSIA, alleging
IIED and wrongful death. Although the D.C. Circuit remdad the case without determining whether the plaintiff had
viable causes of action, it noted that “the district court correctly deterrfiaéd had jurisdiction over the plaintiéf
suit under the terrorism exceptiofthe FSIA,"i.e., §1605(a)(7). 33 F.3d at 840.
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“personal injury” could mean only bodily injury, and any ambiguity iht685A should be
constreed narrowly, in favor of its immunity. Sudan’s Aliganga Mem. atZ®% But the D.C.
Circuit has rejected such a rule of narrow construction (albeit in a dedisiowds later reversed

on other grounds)SeeSimon v. Republic of Iraq, 529 F.3d 1187, 1196 (D.C. Cir. 200&)or

are we aware of any case in which a court presumed or suggested exceptionsitedoerigign

immunity should be construed narrowly.fév’d on other groundsub nomRepublic of Iraq v.

Beaty 556 U.S. 8482009) Interpretation of 8605A proceeds “unencumbered by any special
canons of constructionjd., and the better reading is that “personal injury” includes emotional
injuries of the sort the family members suffered.

Nor is the Court persuaded by Sudan’s argument tileabnly possible “claimant” apart
from the “victim” directly injured by the incident is a legal representative of thetirh.” Reply
at 15-16; Sudan’s D.C. Cir. Br. at 488. No doubt “claimant” can encompass the legal
representative of a direct victiwho has been killed or incapacitated. But it seems strange to limit
“claimant” to only that meaning, given that in the cause of actionli®0®A(c)—enacted at the
same time as §605A(a)—Congress specifically used the term “legal representative.” S&U.

8 1605A(c)(4);seeSosa v. AlvareMachain 542 U.S. 692, 711 n.@2004) (noting the “usual

rule” that differences of language within a statute indicate differencesaning). The more
natural reading is that “claimant” means whoever is bringirg dlaim under 8605A(a).
Subsection (a)(2), after all, is devoted to explaining the circumstancesdh \fifine court shall
hear a claim under this section.” 28 U.S.@685A(a)(2). And because IIED is a claim that fits
within subsection (a)(1), th€ourt sees no reason why the “claimant”/“victim” language in
subsection (a)(2) forecloses jurisdiction over family members’ claims. farhmore obvious

function of subsection (a)(2) is to ensure that only claims with a connection to a tib8alpa
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servicemember, or government employee can be heard. That function is not undermined by

allowing family members’ claimsSeeOveissi v. Islamic Republic of Irab73 F.3d 835, 840

(D.C. Cir. 2009)finding jurisdiction under 8605(a)(7) for suit alleging D by U.S. grandson

of assassinated Iranian general, and describing grandson as “the clpissnélsd.eibovitch v.

Islamic Republic of Irap697 F.3d 56156872 (7th Cir. 2012ffinding jurisdiction under £605A

for family members’ claims).

RULE 60(b)(6): THE COURT WiLL NOT VACATE FOREIGN FAMILY MEMBERS’ JUDGMENTS

Sudan’s next argument is that, even ii@5A(a) gave the Court subjeucatter
jurisdiction to hear the claims of victims’ family members, those famigmber plaintiffs who
are foreign ationals did not have a valid cause of action. That is so, Sudan argues, for two
independent reasons. First1®6, which Sudan characterizes as a “gateway” through which
FSIA plaintiffs must pass to access substantive law, does notrefessnce 8.605A, but only
881605 and 1607. According to Sudan, this means that the only cause of action available to
plaintiffs proceeding under B505A(a) is the one in 8605A(c), and that cause of action (as this
Court has held) is not available to foreign plaintiffs. Sudan’s Aliganga Mem—8028e also
Owens |V, 826 F. Supp. 2d 128, 1533 (D.D.C. 2011). Second, Sudan argues that even if the
foreign family members could access D.C.dathe substantive law this Court held would apply
to those plaintiffssee Owens IV, 826 F. Supp. 2d at 1537—they failed to state viable IIED
claims because they did not personally witness (or at least contemporaneocsiyepeheir
directvictim relatives suffer their injuries. Sudan’s Aliganga Mem. at320 And becalesthe
foreign family members did not have a valid cause of action, Sudan says, their julghoanid

be vacated under Rule 60(b)(63l. at 32.
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Sudan completely fails, however, to explain why these nonjurisdictional argijregah
if correct, would justify relief under Rule 60(b)(6). As noted earlier, th@atipion, which follows
the more specific circumstances identified in subsections (b)(1) throy@, @lows a court to
vacate a final judgment for “any other reason that justifies relief.” €i€] under Rule

60(b)(6) . . requires a showing ¢éxtraordinary circumstancés. Gonzalez v. Crosby, 545 U.S.

524, 536(2005) accordKramer v. Gates481 F.3d 788, 792 (D.C. Cir. 200(hoting “that Rule

60(b)(6) should be only sparingly used” and requires movants to “clear a very highdain

relief’ (internal quotation marks omitted)). Sudan provides no authority suggéstit the mere
existence of a nonjurisdictional legalr@ is such an extraordinary circumstance. Precedent
suggests the contrary. (Bonzalez for instance, the Supreme Court said that a district court’s
(assumedly) “incorrect” dismissal, basewlcircuit precedent later held to be erroneous, did not
amourt to extraordinary circumstances under Rule 60(b)(6). 545 U.S. at 536. And the D.C. Circuit
has noted that “a dispute over the proper interpretation of a statute does not amiadih

extraordinary circumstance under Rule 60(bj(6Carter v. Watkins995 F.2d 3051993 WL

210853, at *2 (D.C. Cir. 1993per curiam) (table)see also, e.gPierce v. United Mine Workers

of Am. Welfare & Ret. Fund for 1950 & 1974, 770 F.2d 449, 451 (6th Cir. (9B®rause of the

residual nature of Rule 60(b)(6), a claim of simple legal error, unaccompaniettdnyréxary or

exceptional circumstances, is not cognizable under Rule 60{h)E)in Natl Watch Co. v.
Barrett 213 F.2d 776, 7780 (5th Cir. 1954)“The mere fact that the judgment was erroneous
does notonstitute' anyother reason justifying relief’ from it.” (footnote omitted)).

If the mere fact of nonjurisdictional error camerbe the basis for Rule 60(b) relief, it
should be limited to instances of clear or obvious error, or (perhaps) where tiodliogriaw has

changed after the entry of judgme&eeVan Skiver v. United States, 952 F.2d 1241, 1244 (10th
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Cir. 1991)(relief based on “mistake” of law under Rule 60(b)(1) “is available only foronisvi

errors of law); Alvestad v. Monsanto Co., 671 F.2d 908, 913 (5th Cir. 1@88)ilar); Ctr. for

Nuclear Responsibility, Inc. v. U.S. Nuclear Regulatory Comm81 F.2d 935, 940 (D.C. Cir.

1986)(correction of legal errors permitted under Rule 60(b)(1), at least durirapppeal period,

“where the cotrolling law of the circuit had changed between the time of the judgment and the
time of the motio).2° (Even under the more forgiving Rule 59(e) standard, relief need not be
granted absenth intervening change of controlling law, the availability of new evidence, or the

need to correct elearerror or prevenmanifestinjustice” Patton Boggs LLP v. Chevron Corp.

683 F.3d 397, 403 (D.C. Cir. 201@®mphasis added) (internal quotation marks omitted).) There
is no suggestion here of any change in controlling law. And Sudan has not identified clear or
obvious errors.

Start with Sudan’s contention thal805A(c) provides the only cause of action available
to plaintiffs proceeding under the jurisdictional grant i66®5A(a). As noted, the premise
uncerlying this argument is that in order to access substantive law outside heaH3aintiff
needs the “gateway” of 8606, and 8606 refers only to claims brought underl&®5 or 1607,

not §1605A. Sudan’s Aliganga Mem. at-2D. But §1606 (reprodaed in full in the margiff)

20 As these citations suggest, those courts that have held that legalen®can justify relief from a final
judgment have usually done so under Rule gQjb)See generallft1 Charles Alan Wright et alsederal Practice
and Procedur@ 28581 (3d ed. 2012) Sudan has made no argument of this sort, and would have bedratime
from doing so ilMMwila andKhalig. SeeFed. R. Civ. P. 60(c)(1) (requiring motions under Rule 60(b)(1) to be krough
no more than one year after the entiryjudgment).

21 Section 1606 (“Extent of liability”) provides:

As to any claim for relief with respect to which a foreign state is not entitlednbairity

under section 1605 or 1607 of this chapter, the foreign state shall leeitighe same
manner ando the same extent as a private individual under like circumstances; but a
foreign state except for an agency or instrumentality thereof shidder@mble for punitive
damages; if, however, in any case wherein death was caused, thethnptHce where

the action or omission occurred provides, or has been construed to provide, dgedam
only punitive in nature, the foreign state shall be liable for actual or coatpepsamages
measured by the pecuniary injuries resulting from such death wigichiveurred by the
persons for whose benefit the action was brought.
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does not by its terms create an exclusive “gateway” through which afplaingt pass in order
to access substantive law. The section does not grant access to substantiveveaw defiree
what substantive law applies taarhs brought under the FSIASeeOveissj 573 F.3dat 841
(“The FSIA does not contain an express choifelaw provision.”). Instead, as suggested by its
title, “Extent of liability,” 81606 places certain limits on the liability that the applicable
subgantive law—whatever its soureecan impose on the foreign sovereign. True, courts have
relied in part on 8606 in deciding what choieaf-law rules to apply in FSIA casesgeid., but
that does not make 8 1606 the indispensable “gateway” that Sudaioesyi

To put the point another way, imagine iL806 were deleted entirely: would that mean
FSIA plaintiffs proceeding under the jurisdiction provided b3685 would have no access to
substantive law? The Court thinks not. It is aware of no authority suggesting ttzatt afgr
subjectmatter jurisdiction is a nullity if Congress fails to expressly define theanibse law that
applies. Early Supreme Court decisions repeatedly avowed that evenr$ti@ofigress had not
enacted the Rules of De@si Act—which instructed federal courts to use state laws as rules of
decision in certain circumstancegeJudiciary Act of 1789, ch. 20,3, 1 Stat. 73, 92 (codified
as amended at 28 U.S.C1852)—federal courts would have the obligation (andbrtiari the

ability) to apply state law to cases within their jurisdictiddeeHawkins v. Barne\s Lessee30

U.S.(5 Pet. 57, 464 (1831 [The Rules of Decision Acthas been uniformly held to be no more
than a declaration of what the law would have begnout it: to wit, that the lex loci must be the
governing rule of private right, under whatever jurisdiction private right sdmbe examiney;

Bank of Hamilton v. Dudles Lesseg?27 U.S. (2 Pet.) 492, 528829)(observing that state law

would “be regarded as a rule of decision in the courts of the United States . . . it Ehthe

28 U.S.C. 81606.
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Rules of Decision Act)see alsdAgency Holding Corp. v. Mallelpuff & Assocs, Inc., 483 U.S.

143, 16163 (1987)Scalia, J., concurring in the judgment). Hence, it appears that ev&6068

did not exist at all, federal courts could still adjudicate cases falling within thecsofatter
jurisdiction provided by the FSIA. They would continue to do what they do now: use the choice-
of-law rules of the state in which they sit to determine the applicable substantisdef@veiss)

573 F.3d aB41]; cf. 19 Charles Alan Wright et aFederal Practice and Procedgré520 (2d ed.
1996) (discussing the application of state law by federal courts in nondiveaséy). The upshot

is that Congress’s failure to add a crosference to 8605A in 81606 does not block state law
from applying to claims for which subjentatter jurisdiction is provided byE05A(a). t merely
means that the special rules of liability id@6 do not apply to claims arising undetGd5A(a).

That brings us to Sudan’s second argument: that the foreign family membelsdailate
viable IIED claims under D.C. law. Sudan argues that D.C. law would not allowerydor IIED
unless these plaintiffs had been present at the time of, or at least had conteoyslygperceived,
the outrageous condudtd,, the bombings). But Sudan cannot point to a decision by the D.C.
Court of Appeals that actually imposes a brilj presence requirement. True, Sudan can and

does point to a D.C. Circuit decision that reads D.C. tort law in this Ri#tyv. District of

Columbia,which said that “under D.C. tort law, a family member cay cgcoverfor IIED if she

was ‘presentwhen the extreme or outrageous conduct took plag@l F.3d 494, 507 (D.C. Cir.
2007) But with all due respect, this Court does not beliBité clearly controls under the
circumstances hereRitt noted that the Distriadf Columbia had adopted the IIED standard laid
out in the Restatement (Second) of Torts, which does suggest that preasnaly required for
family-member plaintiffs.Seeid. But the Restatement also contains a “Caveat” that leaves open

“whether thee may not be other circumstances under which the actor may be subjectitg liabil

67



for the intentional or reckless infliction of emotiordistress,” and more specificallyeavds]
open the possibility of situations in whiphesence at the time may & required. Restatement
(Second) of Torts § 48Caveat(1965) id. 846, cmt.l. Relying on this Caveat, courts in this
district have held that terrorist attacks are a form of outrageous conduct to tivdipresence

requirement should not appl$ieee.q, Estate of Heiser v. Islamic Republic of Ir&@®6 F. Supp.

2d 229, 328 (D.D.C. 2006)[A] terrorist attack is precisely the sort of situation in which presence
at the time is not required in light of the severity of the act and the obvious rgngfemtial grief
and distress that directly results from such a heinouy éagplying New Hampshire law, which
follows the Restatement). The D.C. Court of Appeals has never addressed the Restatement’s
Caveat or an IIED claim arising out of terrorism, and nor did the D.C. CircBittinThis Court
therefore does not find it clear that D.C. law would require the foreign famaipber plaintiffs
to have been present at the bombings. And even if it is ultimately determih@&Ghdéaw does
require presence under these circumstances, the Court’s error on this open taidedebiat of
law is not, for the reasons discussed earlier, a basis under Rule 60(b) for vaesjiiginents.

One might wonder, the Court recognizes, whether it makes sense to apply the dgmandi
Rule 60(b) standard to Sudan’s nonjurisdictional arguments, given that Sedamifi¢ély notices
of appeal. That is, one might think that if Sudan will get to raise these nonjuasdicrguments
in its direct appeal of the judgments, then for efficiency’s sake this Guuldsgive them plenary
consideration in the first instee. But, for one thing, there is simply no authority suggesting, nor
does Sudan contend, that the Court has discretion to apply anything but the Rule 60(ly) standa
here, regardless of what concern for judicial efficiency might suggest.edMer, Sudan’s
nonjurisdictional arguments will likely not receive plenary consideration oreahpgither.

Arguments not raised in the district court are generally forfeit on apgeg|Benoit v. U.S. Dejd
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of Agric., 608 F.3d 17, 21 (D.C. Cir. 2010). If the D@rcuit agrees that Sudan’s default was
inexcusable, this forfeiture rule would seem to apply. Hence, this Court does not lelseve i
reviewing any of Sudan’s arguments under a standard more demanding than what etz wi

on appeal.

RULE 60(b)(6): THE COURT WILL NOT VACATE THE PUNITIVE DAMAGES AWARDS

Sudan also challenges the judgmentgiamaj Amduso, OnsongandOpatiinsofar as

they included awards of punitive damages, which Sudan says were not avaikaiyeplaintiffs.
Punitive damages we not available to foreign famiymember plaintiffs, Sudan argues, because
the only mechanism for obtaining punitive damages under the FSIA is the causemwfiracti

8 1605A(c), which has never been available to foreign family members. Mem. Supp. Mot. to
Vacate AmdusoECF No.285-1] (“Sudan’sAmdusoMem.”) at 25 And as for those plaintiffs
properly proceeding under1®05A(c), Sudan contends thal@5A(c) should not be read to
authorize punitive damages for grractment conduct, lest it run afoul tbe Ex Post Facto
Clause. Reply at 222. Hence, says Sudan, the punitive damages portions of these judgments

should be vacated under Rule 60(b)(6). Sudan’s Amduso Mem. at 25.

But Sudan has once again completely failed to explain why these argunvemsf e
persuasive, come within the ambit of Rule 60(b)(6). Like the arguments discussegdrededing
section of this opinion, these are claims of nonjurisdictional legal error. Antthdoreasons
explained in that section, error by itselfinless, peghaps, it is obvious-is not an extraordinary
circumstance. The fact that one of Sudan’s arguments has a constitutional compan@ot doe
alter the analysis. Constitutional arguments are generally subjedeitui@ and waiver just like

any other legal argumergee, e.g.Al Bahlul v. United States7/67 F.3d 18-10 (D.C. Cir. 2014)

(en banc) (forfeiture of ex post facto argument); United States v. Behrman, 235 F.3d 1049, 1051—-
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52 (7th Cir. 2000) (guilty pleas can waive constitutional arguments)handdurt is aware of no
authority suggesting that claims of constitutional error render final judgmentssusceptible to
reopening under Rule 60(b)(6).

One might wonder whether the sheer magnitude of the punitive damageted here-
billions of dollas—is an extraordinary circumstance. But, although Sudantionsthe size of
the awardssee Sudan’s_AmdusdMem. at 25, it does not argue that tigsrelevant to Rule
60(b)(6)—perhaps because there is no authtwitizat effect This Court has found no precedent
suggesting that the magnitudiea damages award can itself be an extraordinary circumstance that
would justify relief from the judgmentConsistent with the general thrust of Rule 60(b), courts
applying Rule 60(b)(6) have largely focused on flaws in the adjudicatocgss—such as fraud,
lack of actual notice, or a party’s disab#itynot on the naturer scopeof the reliefawarded See
12 James Wm. Moore et al., Moore’s Federal Practi®@.48[3][b], [4][a] (3d ed2015). Once
again, then, Sudan has failed to persuade the Court that its argurhentsver strong they might
have been if presented at the appropriate tipustiy vacating the judgments.

In fairness to Sudan, however, and in case it might assist the€€Ddait (if it reviews this
issue), the Court must acknowledge the apparent strength of Sudan’s underlyinghés glroet
the unavailability of punitive damages. Take first Sudan’s argument regardiny@uidithages
under 81605A(c). As Sudan corrdginotes, there is gotesumption against retroactive legislation
[that] is deeply rooted in our jurisprudence, dtitht] embodies a legal doctrine centuries older

than our Republi€. Landgraf v. USI Film Prods511 U.S. 244, 265 (1994A statute willnot be

interpreted to impair rights a party possessed when he acted, increase ‘& fialiyity for past
conduct, or impose new duties with respectrémsactions already completed . . . absent clear

congressional intent favoring such a resultd’ at 280;see alsd.indh v. Murphy, 521 U.S. 320,
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325 (1997)noting “the traditional rule requiring retroactive application to be supportecleaa
statemen). Before the enactment of the 2008 NDAA, Sudan was not subject to punitive damages
for the comluct at issue in these caseSee28 U.S.C. 81606 (“a foreign state . . . shall not be

liable for punitive damages” for claims undet®05);0wens | 374 F. Supp. 2d 1, 236 (D.D.C.

2005). It would therefore only be appropriate to interpret the amendments in the 2008 NDAA as
authorizing punitive damages for that same behavibereby “increas[ing Sudan’s] liability for
past conduct” there is a clear statement of that intent.
The Court does not see such a clear statement. The plaintiffs argueethasd
“8 1605A(b) permitsetroactive 8 1605A(c) claims ‘under this sectiand subsection (c) provides
for punitivedamages, Congress has unequivocally expressed its intent that punitive damages have
aretroactive effect under § 1603APIs.” SurreplyfAmdusoECF No. 2941] at 222 But the mere
fact that Congress has authorized plaintiffs to bridg®@&A(c) claims on the basis of 2608

conduct is not a clear statement thahitive damageare available for that subset of claims. If

8 1605A(c) said, “Punitive damages are available in all actions brought under tlastsuhsthe

Court might agree with the plaintiffs. But as Sudan notes, it says only that ah“aveg include

.. . punitive damages.” 28 U.S.C. 8§ 1605A(c) (emphasis added). That language does not compel
the conclusion that punitive damages are available foepaetment conduct.

The plaintiffs also point to_Arnold v. Islamic Republic of Iran, 787 F. Supp. 2d 37, 42

(D.D.C. 2011), which discusses the retroactive effect of the ao@hdments. Pls.” Surreply at

2. Arnold did say that the punitive damages provision ih685A(c) should be applied

22 The plaintiffs in the four cases in which punitive damages were awaededrhoved for leave to file
surrepliesaddressing this issue of retroactivity and three otheessSee e.qg, Pls.” Mot. for Leave to File SeReply
[AmdusoECF No. 294] at 23. Sudan does not oppose the plaintifé&sjuesinsofar as it relates to thmeissue.
The Court will granthe plaintiffs leave to file those portions of their surreplieat address this issue, but not the
portions that address the other three issues.
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retroactively in some cases, but it based that conclusion not on any ateanestt in 8.L605A
itself, but rather on the particular largge in 8.083(c)(2) of the 2008 NDAA, the provision
allowing the conversion of pendingl®05(a)(7) actions. 787 F. Supp. 2d at 43 (noting tihat “
NDAA instructs courts to treat a case converted into 5@5A suit under that sectiomd.,

8 1083(c)(7] ‘as if the action had originally been filednder 8 1605A” (quoting 28 U.S.C.

81083(c)(2)(A)). Arnold expressly distinguished “related actions” brought pursuant to
81083(c)(3), which it said “lacks any express directive” regarding retvagctld. at 45. Arnold

may or may not be correct about@383(c)(2), but since none of tfaur actions at issue here were

brought under that provision, Arnold does not riakplaintiffs heren any event.

In connection with this dispute over retroactivity, Sudan and the plaintiffs spar over the
applicability of the Ex Post Facto Clause. Sudan says the retroaciesiiion of punitive
damages might very well violate that provision of the Constitut@geLandgraf 511 U.S. aR81
(“Retroactive imposition gfunitive damages would raise a serious constitutional question.”). The
plaintiffs contend, however, that a foreign sovereign like Sudan “cannot tpedilaf the US.
Constitution to object to punitive damages.” PIs.” Surreply at 3. The plaintiffe em interesting
guestion: do foreign sovereigns have standing (so to speak) to object when Congreds ixc
Article | authority? On the one hand, the D.C. Circuit has held that a foreign igovisraot a
“person” protected by the Fifth Amendmeoibserving along the way that “legal disputes between
the United States and foreign governments are not mediated through theuGonstiPrice v.

Socialist People Libyan Arab Jamabhiriye?94 F.3d 82, 987 (D.C. Cir. 2002)see alsd ori

Fisler DamroschEoreign States and the Constitution, 73 Va. L. Rev. 483, 4893813987)

(arguing that foreign states’ “constitutional claims against the actions dedeeal political

branches must fail on the merits because of the relationship of foreign statesfédettad
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structure,”id. at 489). On the other hand, the D.C. Circuit has at least dndéis-litigation, no
less—addressed on the merits an Article | argument by a foreign sovereign snggesting the
sovereign had no right make it. SeeOwens IIl 531 F.3d 884, 8883 (D.C. Cir. 2008) (rejecting
Sudan’s contention that aspects of the FSIA violate the nondelegation doctriltiehately,
however, the Court does not think the applicability of the Ex Post Facto Clausgositire, for
as Sudan rightly notes, the interpretive presumption that statutes affectingsubsights are
nonretroactive is a general legal principle not dependent on the ConstitBgehandgraf 511

U.S. at 265 & n.17. And the fact that the Supreme Court has wrestled with how this pi@sumpt

applies to the FSIA generallgeeRepublic of Austria v. Altmann, 541 U.S. 677, 6982 (2004)
shows that it is fully applicable to cases involving foreign sovereignse, it presumption
leaves he Court with serious doubt about whethet68®5A(c) should be read as authorizing
punitive damages for prenactment conduct.

The Court has equally serious doubt about whether the foreign faraityber plaintiffs
could receive punitive damages. As Sudan notes, the Court’s only explanation forrdsoawa

punitive damages wasIl®05A(c),see, e.gAmduso v. Republic of Sudafl F. Supp. 3d 42, 51

53 (D.D.C. 2014), but the foreign famitwember plaintiffs were not (and could not have been)
bringing claims under that provision. They were instead bringing clander state law. Could
the punitive damages nonetheless have been justified under state law? Sudan sgysgnon rel
the FSIA’s general prohibition on the award of punitive damages against a faetegnBut that
prohibition is contained in 606, and as Sudan itself highlights in the context of its “gateway”
argumnrent ceesupra p65), 8§ 1606 does not apply to claims brought undé685A. SeeSudan’s
AmdusoMem. at 23 (By its terms, § 1606 pertains only to 88 1605 and 16078 A&05AY).

Sudan does not get to selectively appli686 to §81605A when it helps but not when it hurts.
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Hence, as a general matter, the Court does not see why a plaintiff britagelgws claims through
the jurisdiction provided by 8605A(a) cannot obtain punitive damages against a foreign state
(assuming such damages are warranteter state law, of course).

In these cases, however, there remains the problem of retroactivitatelast punitive
damages are indeed now available against foreign sovereigns, it is the 2008 hiDAxratle this
so, by creating a new jurisdictionalopision, 81605A(a), that is unconstrained by the liability
limitations of 81606. This increas@d] a partys liability for past condu¢t Landgraf 511 U.S.
at 280; at the time of Sudan’s conduct, it was not subject to punitive damages in angaAmeri
court, but now (on this reading) it would be. The presumption against retroactivity thois aga
directs a court not to give the 2008 NDAA that construction absent a clear statéByecontrast,
a change merely in the scope of the jurisdiction the FS$t&iges would not be subject to the

presumption against retroactivity. Republic of Iraq v. Beaty, 556 U.S. 848§2669)) And if

there was no clear statement of retroactivity with respect to the sxqut®rization of punitive
damages by 8605A(c), there is certainly no clear statement with respect to the 200'NDA
implicit authorization of stateaw punitive damages under 8 1605A(a).

In sum, the Court now has significant doubt about whether any of the punitive damages
awards in these cases involving conduct predating the 2008 NDAA were proper. kestaiot
they were improper, howevetthe parties’ briefing of thse complex issues is rather seaahd
to return to the critical point, Sudan has provided no authority suggestirgyutmatrror alone is
a proper basis for vacating the judgments. Perhaps the D.C. Circuit wildceipa range of

circumstances in whidegal error justifies vacatuef. Ctr. for Nuclear Responsibility, Inc. v. U.S.

Nuclear Regulatory Comm, 781 F.2d 935, 940 (D.C. Cir. 1988&aving open whethéio allow

corrections of substantive legal errors where nahange in the law of the circuit has occutred
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under Rule 60(l§1)), but this Court will not do so on its own. Even with its doubts, then, the
Court will not vacate the punitive damages awards, which at most entail nanjiorsa legal

error not amounting to an “extraordinary circumstance” within the ambit of 508 (6).

CONCLUSION

For all of the foregoing reasons, the Court will deny Sudan’s motions to vacate the
judgments in each of these cas&eeFed. R. Civ. P. 62.1(a)(2) (authorizing the denial of relief

when an appa is pending). A separate order will issue today in each case.

/s/

JOHN D. BATES
United States District Judge

Dated: March 232016
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