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MEMORANDUM OPINION

Over tirteen years ago, on August 7, 1998, the United States embassies in Nairobi, Kenya
and Dar es Salaam, Tanzania were devastated by simultaneous suicide bombkiigsithat
hundreds of people and injured over a thousand. Now, in this civil action uadesrésign
Sovereign Immunities Act ("FSIA"), plaintiffs- victims of the bombingand their families—
seek to assign liability for their injuries to the Republic of Sudan ("Sudan')ithistry of the
Interior of the Republic of Sudan, the Islamic Republic of Iran ("Iran")irtimean Revolutionary
Guards Corps ("IRGC") and the Iranian Ministry of Information and SecUM@(S")

(collectively 'defendants™).

The Court will proceed in two steps. First, it will present findings as to treesaf the
bombings —specifically, findings thatiefendants were indeed responsible for supporting,
funding, and otherwise carrying diiis unconscionable attack. Second, the Court will set forth
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legal and remedial conclusions to bring this litigation to a cloddost recently, and relevant
here, the National Defense Authorization Act for Fiscal Year 2008 ("RID8A" or "Act")
amended th&SIA to permit foreign national employees of the United States government killed or
injured while acting within the scope of their employment and their family membsue @ state
sponsor of terrorism for injuries and damages resulting from an actaiger. Here, the
majority of plaintiffs are foreign national employees of the U.S. Governmenhamdmhmediate
family members who, as the Court will explain below, lack a claim under the 2008 NDA
amendments to FSIA but may proceed under applicsdiie Isw.
Backaground

Plaintiffs bring this case pursuant to section 1083 of the National Defense Aatiooriz
Act for Fiscal Year 2008, Pub. L. No. :1@1, § 1083, 122 Stat. 341 (2008) (codified at 28 U.S.C.
81605A (2009)). Several cases were consolidated for purposes of the Court's Ocer 25-
2010 evidentiary hearing on liability. In each case, as described below, desandee properly
served according tihe FSIA. Defendants failed to respond, and the Clerk of Court entered

defaults againslefendants in each casdn Owens v. Republic of SudaNo. 1:01¢€v-02244

(JDB), service of process was completed upon each defendant: the Republic of Sudanayg Febr
25, 2003 [Docket Entry 9]; the Ministry of the Interior of the Republic of Sudan on February 25,
2003 [Docket Entry 9]; the Islamic Republic of Iran on March 5, 2003 [Docket Entryridiha
Iranian Ministry of Information and Security on October 14, 2002 [Docket BijitryDefaults

were entered against the Irandefendant®n May 8, 2003[Docket Entry 11], andefaults were

! The Court enters the findings and conclusions below pursuant to 28 U.S.C. § 1608{e). Th
provision requires plaintiffs under the FSIA to "establish [their] clainmight to relief by evidence
satisfactory to the court" even where, as here, defendants have failed to &ppeaofer service.



entered againshe Republic of Sudan and the Ministry of the Interior of the Republic of Sudan o
March 25, 2010 [Docket Entry 173].

In Wamai v. Republic of Sudan, No. 1:08-01349 (JDB), service of process was

completed on each of the named defendants: the Ministry of the Interior of the Rep$hildan
was served with process on February 12, 2009, pursuant to 28 U.S.C. 1608(a)(3) [Docket Entry
15]; the Republic of Sudan was served with process on April 22, 2009 through the U.S.
Department of Statgursuant to 28 U.S.C.1608(a){@ocket Enry 23], which waglelivered

under diplomatic note on November 12, 20D8cket Entry28]; the Iranian Ministry of

Information and Security was served with process on February 14, 2009 pursuant to 28 U.S.C.
1608(a)(3) [Docket Entry 15]; and the Islamic Republic of Iran and the Iram@oliRionary

Guards were served with process on April 22, 2009 through the U.S. Department afiStaeatp

to 28 U.S.C.160@&)(4) [Docket Enty 23], which was delivered under diplomatic notes on
November 18, 2009 [Docket Egt29]. An entry of default walled against each of these
defendants on June 4, 2010 [Docket Estd4, 35]

In Amduso v. Republic of Sudan, No0O8:cv-01361 (JDB), the Sudanedefendants were

served with process on February @02 under 28 U.S.C. § 1608(a)(B)ocket Entry 27], and the
Iranian eéfendants were served on June 26, 2009 under 28 U.S.C. § 1608(a)(4) [Dock8BEntry
Defaults were entered against the Republic of Sudan and the Ministry of ther lot¢he

Republic of Sudan on April 22, 2010 [DatkEntry29] andagainst the Islamic Republat Iran

and the Iranian Ministry of Information and Security on October 6, 2009 [Docket Entry 40].

In Mwila v. Islamic Republic of IranNo. 1:08ev-01377(JDB), service of proess was

completed on each of the named defendants: the Ministry of the Interior of the Rep$hildan
was served with process on March 2009pursuant to 28 U.S.C. 1608(a)(3) [Docket Er8hythe
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Islamic Republic of Iran and the Iranian Ministry of Information and Secwere served with
process on September 8, 2009 through the U.S. Department of State pursuant to 28
U.S.C.1608(a)(4)Docket Entry 16]; and the Republic of Sudan was served with process on
November 12, 2009 through the U.S. DeparthodrStatepursuant to 28 U.S.C.1608(a)(4)
[Docket Enry 19]. Defaults were entered against the Islamic Repulican,the Republic of
Sudan, and the Ministry of the Interior of the Republic of Sudan on February 18, 201@{Dock
Entries 20, 21 and 22] arsdjainstthe Iranian Ministry of Information and Security on April 21,

2010 [Docket Entry 23].

In Khalig v. Republic of Sudan, No. 1:100356(JDB), the Sudanesesfendants were
served with process on October 13, 2010 pursuant to 28 U.S.C. 1608(a)(4) [Dock&6Entry
Thelslamic Republic of Iran waserved with process on October 11, 2010 pursuant to 28 U.S.C.
1608(a)(4) [Docket Entr@0]. Defaults were entereayainsthe Republic of Sudan on December
15, 2010 [Docket Entry 18] and against the Islamic Republic of Iran on December 22, 2010
[Docket Entry 21].

Finally, in Onsongo v. Republic of Sudan, No. 163891380 (JDB)the Sudanese

defendants were served with process on December 17, 2009 pursuant to 28 U.S.C. 1608(a)(4)
[Docket Entryl6]. The Iranian Ministry of Information and Security was served with process on
February 14, 2009 pursuant to 28 U.S.C. 1608(a)(3) [Docket Entry 8], and the Islamic Rdpublic o
Iran and the Iranian Revolutionary Guards were served with process on November 18, 2009
pursuant to 28 U.S.C. 1608(a)(4) [Docket Erit}. Defaults were entered against each of the
named defendants on June 2, 2010 [Docket Entries 21, 22, and 23].

Before plaintiffs can be awarded any relief, this Court must deternhietherthey have
established their claims "by evidence satisfactory to the court.” 28..836D8(e)see also
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Roeder v. Islamic Republic of Iran, 333 F.3d 228, 232 (D.C. Cir. 2003). This "satisfactoey to t

court" standard is identical to the standard foryeot default judgments against the United States

in Federal Rule of Civil Procedure 55(e). Hill v. Republic of Iraq, 328 F.3d 680, 684 (D.C. Cir

2003). In evaluating the plaintiffs’ proof, the court may "accept as truedimsiffs’

uncontroverted edence."Elahi v. Islamic Republic of Iran, 124 F. Supp. 2d 97, 100 (D.D.C.

2000);_Campuzano v. Islamic Republic of Iran, 281 F. Supp. 2d 258, 268 (D.D.C. 120eS)A

default judgment proceedings, the plaintiffs may establish proof by affif¥égibsten v. Islamic

Republic of Iran, 184 F. Supp. 2d 13, 19 (D.D.C. 2002). A three-day hearing on liability and

damages was held beginning on October 25, 2010. At this hearing, thedgtewrédevidence in
the form of live testimony, videotaped testimonyidavit, and original documentary and
videographic evidence. The Court applied the Federal Rules of Evidence. Basedeaolithe
establishedherein, the Court makes the following findings of fact and conclusions of law.

l. FINDINGS OF FACT

A. Islamic Republic of Iran's Support for Bin Laden and Al Qaeda




The government of the Islamic Republic of Iran ("Iran™) has a long hisfgoyoviding
material aid and support to terrorist organizations includifgeada, whicthaveclaimed
responsibility fothe August 7, 1998 embassy bombingsee.q, Tr. Vol. Il at 1242572 Iran had
been the preeminent state sponsor of terrorism against United Statessifivegscades.Seeid.
at 123. Throughout the 1990s atleast— Iranregardeddl Qaeda as a useful tool to destabilize
U.S. interests. As discussed in detail below, the government of Iran aidield @vel conspired
with HezbollahOsamaBin Laden, andl Qaeda to launch lareggcale bombing attacks against the
United Stées by utilizing the sophisticated delivery mechanism of powerful suicidke bombs.
Hezbollah, a terrorist organization based principally in Lebanon, had utilizedghisftyomb in
the devastating 1983 attacks on the @r8bassy anMarine barrack# Beirut, Lebanon. Prior
to their meetings with Iranian officials and agents, Bin Laden and al Q@i&kdat possess the
technical expertise required to carry out the embassy bombings in Nairobi arsl &zdaam.

The Iraniandefendants, through Hezbollah, provided explosives training to Bin Laderh and a
Qaeda and rendered direct assistanee @@aeda operatives. Hence, for the reasons discussed
below, the Iranian defendants provided material aid and support to al Qaeda for8benb@8sy
bombings andre liable for damages suffered by phantiffs.

1. The Iranian Government's Relationship with Hezbollah

Iranian support of Hezbollah began in the 1980d8. at 123. Iran "actively encouraged,
if not directed, the formation of Hezbollah," and the relationship was "quite closej the

1990s. Id. Iran was formally declared a "state sponsor of terrorism" on January 19, 1984, by

2 “Tr. Vol.” refers to the transcript for each day of the bench trigiin case, beginning on
October 25, 2010. Accordingly “Tr. Vol. I” refers to the transcript forfitst day of testimony on
October 25, 2010, “Tr. Vol. II" refers to the transcigpday two of the bench trial, and so on. “EXx.” refers
to those exhibits admitted into evidence during the trial.



U.S. Secretary of State George P. Schultz in accordance with section 6(jEaptire
Administration Act of 1979, 50 App. U.S.C. § 2405249 Fed. Reg. 2836-02 (statement of
Secretary of State George P. Schultz, Jan. 23, 1984), and remains designatai® apansior of
terrorismtoday. The Iranian government and the Iranian intelligence service "provided
substantial financial support and lots of other services" to Hezbollah. Trl¥oll22.

At all times relevant to this case, Iran was a state sponsor of terrorism thattedp
terrorist groups that U.S. intelligenagencies believedere capable of attackirig.S. interests.
The declassified 1991 National Intelligence Estimate produced by the G&4 #tat: "lIranian
support for terrorism will remain a significant issue dividing Tehran anchivgt®n. Tehran is
unlikely to conduct terrorism directly against U.S. or Western interests duringxhéwvo years,
but it is supporting radical groups that might do so." Ex. DD at 20.

Hezbollah possessed "extraordinary knowledge of explosives” in tho+atk 1990s. Tr.
Vol. Il at 126. Iran trained Hezbollah "counterintelligence anith explosive capability”" such
that Hezbollah "is often described as théeAm of terrorists.” Id. at 169. Hezbollah operatives
were trained in Iran, and Iranian Revolutionary Guard Corp ("IRGC") tramems present in
Lebanese Hezbollah training campkl. Indeed, aserrorismexpert Evan Kblmam testified
"Hezbollah is a proxy force of Iranlts primary foreign sponsor is Iran, both financially and
otherwise. Almost all of Hezbollah's activities are well known to thedragovernment. In
some cases they're planned by the Iranian government.” Tr. Vol24Dat

2. Iranian Support for Al @eda

In the 1990s, Iranian support for terrorist groups extended beyond Hezbolld)aeda.
Dr. Matthew Levitt, an expert witness on the state sponsorship of terrorism, aifidapetran,

Hezbollah and al Qaeda, explained howWwaeda came into atact with the Iranian government:
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"Hassan allurabi, the head of the National Islamic Front, which ruled Sudan at the time, was keen
not only on instituting Islamic sharia law in Sudan at home, but in making the Sudan agace f
which worldwide Islamic revolution could flow." Tr. Vol. Il at 165. To that end, "Hass
al-Turabi hosted numerous meetings, some large summits with radical extremist grdugsng
one, for example, in April 1991. Groups like HAMAS and Palestinian Islamic Jihad,i&gypt
Islamic Jihada Qaeda, Sudanese radicals, Iranians, Lebanese Hezbollah were all indited an
attended.” Id. at 165-66. Such a conglomeration of different terrorist groups and governments
such as Iran had been very unusual prior fbuakbi's conferenceslid. at 166. And "it was at
these meetings where Iraniafiicials, Hezbollah officialsal Qaeda officials and others first
began to have some serious meetingkl! Several meetings took place between
representatives of Hezbollah,@aeda and theoyernments of Sudan and Iran. Tr. Vol. Il at
240. The purpose of these meetings, "in the words of a raakipgeda shura cogil member
Abu Hajer allraqi, . . . was to focus on a common enemy, that being the West, the United States."
Id.

Al-Turabi'spolicies therefore resulted in the exchange of ideas and sharing of essbyrc
groups that would natecessarilynave communicated otherwise, includingzibllah and al
Qaeda. Ex.W-2at 3 6. Bin Laden andl Qaeda relocated ®udan in 1991. Tr. Vol. Il at 165.
The Iranian government played a "very actik@e in Sudan during the time that Bin Laden
operated from Khartoum.ld. at 124. This included playing a "prominent role" in a conference of
those resisting the Isragdirab peaceprocess, which had been organized by the Sudanese
government. Id. Hezbollah also had a base of operations in Khartoum, Sudan.  Tr. Vol. Ill at
233.

Iran's role in Sudan grew at the same time that the Sudanese governmesh8imvLaden
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to Khartoum Al-Turabi invied the President of Iran, Hojatoleslam Rafsanjanvisit Sudan in
1991 to supporl-Turabi's goal of mending the Shia and Sunni divide in Islam in togeesent
a united front against the West. Ex. V at5. Iran also maintained a delegatemdfhartoum
that was run by Sheik Nomani to facilitate relations between the govetsiarehconvert Sunni
Arab Muslims to the Shia sectarian view. Tr. Vol. lll at 234. The two govertsshared
information and intelligence between their militaries andlligence services.ld.

In addition, the IRGC, an Iranian state organization that funneled aseistatecrorist
organizations abroad — such as Hezbollah in Khartoum — also maintained connections with the
Sudanese intelligence servicdd. at 234-35. The IRGC was founded shortly after the 1979
Iranian revolution and, along with MOIS, is one of the two major organizations thvaugh Iran
carries out its suppodf terrorism Tr. Vol. Il at 13031. Indeed, "Hezbollah's presence in
Khartoum was made possible by the relationship between the government of Sudan and the
government of Iran." Tr. Vol. lll at 240. The Sudanese intelligence setsméaailitated the
linkage betwena Qaeda and Hezbollah and representatives of Iran, which was strengthehed by
Qaeda’'s move to Sudarid. at 270. The State Department’s annuaport on Patterns of Global
Terrorism” for 1993states:

Sudan's ties to Iran, the leading state sponsor of terrorism, continued to cause

concern during the past year. Sudan served as a convenient transit point, meeting

site and safe haven for Irantaacked extremist grouplsanian ambassador in

Khartoum MajidKkamalwas involved in the 1979 takeover of the U.S. embassy in

Tehran and guided Iranian effeiin developing the Lebanese Hizballah group

while he served as Iran's top diplomat in Lebanon during the early 1980s. His

presence illustrated the importarican places on Sudan.

Ex. GG; Tr. Vol. Il at 258-59.

Iran provided substantial training and assistancé @aada leading up to the embassy
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attacks inl998 For exampleAli Mohammed provided security fame prominent meeting
between Hezbollah's cbi external operations officer, Imad Mughniyah, and Bin Lad&Sudan
Tr.Vol. Il at 170; Ex. Aat 28 At Ali Mohammed'’s plea hearing in the United States District
Court for the Southern District of New York on October 20, 20@0yas asked to descehn his

own wordswhy hebelievel that he was guilty of the crimes charged arising out of the embassy
attack. Ali Mohammedresponded

| was avare of certain contacts between al Qaeda and al Jihad organization, on one

side, and Iran and Hezbollah orthther side. | arranged security for a meeting in

the Sudan between Mughaniya, Hezbollah’s chief, and Bin Laden. Hezbollah

provided explosives training for al Qaeda and al Jihad. Iran supplied Egyptian

Jihad with weapons. Iran also used Hezbollah to suplosives that were

disguised to look like rocks.

Ex. A at 28; Tr. Vol. Il at 115-19.

Iran was "helping traial Qaeda operatives amd Qaeda personnel” in Sudan in the early
1990s. Tr. Vol. Il at 124-25. Dr. Matthew Levitt explained that knoivQaeda operatives had
significant relationships with Iran. For example, "Mustafa Hamid, througheuyteriod we're
talking about here, throughout the 1990s, was one@#éada's primary points of contact
specifically to Iran's Islamic Revolutionary Guard Corpgd. at 170. In 2009, the Department
of Treasury designated Hamid as a speciddlyignated globaérrorist, "noting specifically that
he was one ofl Qaeda'senior leadership living in Iran and working closely wite IRGC, the
Islamic Revolutionary Guards Corps.Id.; Ex. CC "In the mid1990s, Mustafa Hamid
reportedly negotiated a secret relationship between Usama Bin Ladenrgradidr@ing many al
Qada members safe transit through Iran to Afghanistan.” Ex. CC.

Following the meetings that took place between representatives of HezbolkQaedia

in Sudan in the early to mid-1990s, Hezbollah and Iran agreed to provide advanced training to a
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number ¢ a Qaeda memberincludingshura council memberat Hezbollah training camps in
South Lebanon. Tr. Vol. Il at 241 Saif atAdel, the head ofl@aeda security, trained in
Hezbollah campdd. During this time periodseveral othesenior 4Qaeda operatives trained in
Iran and in Hezbollah training camps in Lebanon. Tr. Vol. Il at 169. After one of thedgra
sessiongt a Lebanesdezbollah camp,l@aeda operatives connectiethe Nairobi bombing,
including a financier and a bonmbaker, returné to Sudan with videotapes and manuals
"specifically about how to blow up large buildingsld.

Al Qaeda desired to replicate Hezbollal€83 Beirut Marine barracks suicide bombing,
and Bn Laden sought Iranian expertise to teacQaeda operatives abbhow to blow up
buildings. Id. at 176. Prior to al Qaeda members' training in Iran and LebanQagda had not
carried out any successful large scale bombinigs at 177. Howevein a short timed Qaeda
acquired the capabilities to carry out ##98 Embassy bombings, which killed hundreds and
injured thousands by detonation of very large and sophisticated b8edigd. Dr. Levitt
concluded that "it would not have been possiblalf@aeda to a reasonable degree of certamty
have executedts type of a bombing attack, which it had never previously executed, without this
type of training it received from Iran and Hezbollahd. at 181.

Hezbollah engages international terrorist operations in close tactical and strategic
cooperation with the Iranian governmend. at 179. The Supreme Leader of Iran, Ayatollah
Khameni, controls oversight of the media, the military, the Ministry of Igtsiice, the IRGC, the
Basji militia, and the IRGC’s Qods forgdll the entities that oveee the traiing and support of
andcooperation with terrorist groups and that grant approval of terrorist attacks cahdiitte
other groupsinswer to Khameni Id. Hezbollah's assistanceabQaeda would not have been

possible without the authorization of thenian governmentd.; Ex. W-2 at 3.
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Dr. Levitt testified that Iranian government authorizatibidezbollah's assistaneeuld
be required for several reasons:

The first is again the getting in bed wadlQaeda. Afteal Qaeda had issued not one

but two fatwas, religious edicts, in '92 and '96, announcing its intent to target the
West, it was a dangerous proposition. As | mentioned earlier, Iranian leaders ha
their own version of rationality, but they are rational actors. And that is something
that | believe had to be approved, again, so there would be reasonable or plausible
deniability. Overcoming this deep mistrust between the most radical Salafi jihadi
Sunnis, who, as we saw in the context of the aftermath of thenwaq, are
sometimes all too eager to kill Shia in particular, and for the Shia on the other side
to overcome their historical animosity towards these radical Sunnis, is no small
feat. And I think it is only because of their shared interest at that point, in the 1990s
and the immediate- to target U.S. interests, that they were able to decide to
overcome this animosity and mistrust. And | think it's quite clear, because twas f
the express purpose of targeting the United States, it shouldn't stimprigbat the

type of training they received was specifically of the type used in the Hast A
embassy bombings. They expressed interest in, we know they received at least
videos and manuals about, blowing up large buildings.

Tr. Vol. Il. at 179-80; E. L-2 at 1419. The declassified 1990 National Intelligence

Estimate produced by the CIA stated the following regarding President Rastargle in

the government’s sponsorship of terrorism:
The terrorist attacks carried out by Iran during the past year wasalgy approved in
advance by President Rafsanjani and other senior leaders. The planning and
implementation of these operations are, however, probably managed by other senior
officials, most of whomare Rafsanjani's appointees or allies. Nonetheless, we believe
Rafsanjani and Khomeini would closely monitor and approve the planning for an attack
against U.S. or Western interests.

Ex. EE at 7; Tr. Vol. Il at 238-40.
Support from Irarand Hebollah was critical toleQaeda's execution of the 1998 embassy

bombings. SeeTr. Vol. Il at 181. Prior to its meetings wittanian officials and agentd, a

Qaeda did not possess the technical expertise required to carry out the embagsysoim the

1990s, al Qaeda received training in Iran and Lebanon on how to destroy large buildings wit
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sophisticated and powerful explosivetd. at 188; Tr. Vol. lll at 314-15. The government of
Iran was aware of and authorized this training and assistance. Hence, éasthesrdescribed
abovethe Court finds thate Iraniardefendants provided material aid and support @esda for
the 1990 embassy bombmgnd are liable fgulaintiffs' damages.

B. The Republic of Sudan's Support for Bin Laden andal Qaeda

Sudanese government support for Bin Ladenaii@hedavas also important tthe
execution of the two 1998 embassy bombings. Critically, Sudan provided safe hageaniry
near the two U.S.mebassies. The Sudanatendants ("Sudan") gaweaterial aid and support to
Bin Laden andl Qaeda in several ways. Sudan harbored and provided sanctuary to terrorists and
their operational and logistical supply network. Bin Ladenai@ghedaeceived the support and
protection of the Sudanese intelligence and military from foreignigeekte services and rival
militants. Sudan provided Bin Laden asdQaedahundreds of Sudanese passports. The
Sudanese intelligence service allowed al @aedravel over the Sudan-Kenya border without
restriction, permitting the passage of weapons and money to supply the Narakstteell.
Finally, Sudan's suppoof al Qaedavas official Sudanese government policy.

1. Safe Harbor

Osama Bin Ladenral a small group of supporters foundé@aedan Afghanistan in
September 1988. Tr. Vol. Il at 225Al Qaedas Arabic for"the solid foundation” or "base."Id.
at 224 Bin Laden was "the primary financier" and the "primary creative geniuadahQaeda’
a group that sought to "create a worldwide network of individuals who would defend the Muslim
community by waging . . . a lomtensity wa against any of its enemies, including . . . thetéd
States and other Westemmuntries." 1d. at 225. Whenal Qaedavas formed, it was a very small,

compartmentalized group with centralized leadership composed of a shura councilhand eac
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member was head of a subcommittdd. at 226. Around 1990, as the war in Afghanistan
neared its endyl Qaeddaced dagers arising from the eruption of a civil war among the Afghan
mujahedeen that had previously fought and defeated the Soviet Uldoat 228-29. The
multi-dimensional civil war involved several factions and was extremely violéht siwifting
front lines, which made it a difficult place for al Qag¢danaintain a secure basdd. at 332-33
The Pakistani government also began to pressuiferttign mujahedeen fighters to leave
Pakistan. 1d. at 229. Henceal Qaedaneeded to find a new base of operations, and Sudan was an
eager host.

In 1989, the Sudanese government was overthrown by a military coup Gehleyal
Omar atBashirand Hassan alurabi, thehead of the National Islamic Front ("N)FSeeEx. W-2
at1. AlTurabi, as the head of the NIF, aneBalshir, as the head of the militaxsyno becaméhe
President, joined forces to rule Sudan. Ex. W-2 at 2. Under their leadénshfydanese
government courted Bin Laden asmdQaeddo convince them teelocate to Sudan.Tr. Vol. lll at
242-43. AlBashirevensent a letter of invitation to Bin Ladeldl. at 243, 333-34; Ex. V at 7.

Al-Turabi and the NIF sought to implement Sharia law throughout Sudan, and then in
Muslim majority countries. Id. at 33-35. The NIF felt the Muslim world was endangered,
primarily by Western encroachment, which had to be resistddat 335. This resulted in the
Sudanese government's welcoming of a number of terrorist organizations into Sddan335;
Ex. V at 5. The NIF also believed in ending the split between the Sunni afite ®inanches of
Islam. Tr. Vol. Ill at 335; Ex. V at 5.

Al Qaeda accepted Sudan's invitation and in late b@gan to move to Sudarx. Vol. Il
at 242-44 Al Qaeda respected and supported the ideological program of the new government of

Sudan. Tr. Vol. lll at 333; Ex. V at6. The leadership of Sudan guarantaledaeda base from
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which it could operate with impunity, with a minimum risk of foreign interferentreturn,al
Qaedaagreed to support the war in south Sudan against the Christians and animists, antl to inves
in the Sudanese economy. Tr. Vol. lll at 333; Ex. V at 5-15.

One of the membe al Qaedavho played an important role in the move was Jamal
al-Fadl, who later worked directly with the Sudanese intelligence service tinedsgpproval of Bin
Laden. Tr. Vol. Ill at 244. Al-Fadl was Sudanese, and he served as an intermediary balween
Qaedaandthe Sudanese intelligence servickl. at 244-45. Al-Fadl later defected to the United
States and became an official source for the Federal Bureau of Investigatibe &h8.tJustice
Department. Id. at 244.

Al-Fadl provided testimony for the Uniteth&s government during the criminal trodl
Bin Laden. Herecalled that when al Qaedansidered moving from Afghanistan to Sudan
initially, questions were raised among th&®aeda leadership over whether Hassail alabi’s
ruling National Islamic Frorparty in Sudan would make a suitable and appeitpally.

According to alFadl:"The people, they say we have to be careful with that and we have to know
more about Islamic Front. .| remember Abu Abdallah [Usama Bin Laden]he decide to send
some people to Sudan at that time, to discover, to see what going on over there, andghey brin

good answer or clean answer." United States v. Usambdgien No. 98-1023, TrTrans.at

216-17(S.D.N.Y. Feb. 6, 2001AI-Fadl indicatedhat Bin Laden had dispatched several senior al
Qaala members on this mission, including "Abu Hammam al Saudi, Abu Hajer al Iragijand A
Hassan Al Sudani. And Abu Rida al Sutd” at 217. Afterwards, "we got lecture by Abu Hajer
al Iraqgi, and he ask aht what in the Sudan and what this relationshige said he went over
there and | met some of the Islamic National Front in Sudan and they agowedrpeople and
they very happy to make this relationship vatiQaedaand they very happy to haaeQaelaif al
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Qaedacome over there."ld. at 217-18.

Al-Fadl personally interviewed and vetted those who sought to travel veaato
Sudan. Tr. Vol. lll at 244. During testimony on February 6, 2001, al-Fad| desbieole in
facilitating a Qaed&s subsequent move to Sudan at the end of 1990: "I went with some members
and we start rent houses and farms over there . . . . In Khartoum, because they goigghe br
members in Sudan, so | went with other members to rent guesthouses and waedtablent
houses for the single people and some houses for the people married that goAfzaralgo we

bought farms for the training and refresh trainingsama Bin LadenTr. Trans.at219-20

Al-Fadl further testified that he spegproximately $250,000 of al Qaeda's own finances on
acquiring various properties in the Sudan. On the direct orders of Bin Laden and othataal Q
commanders, dFadl purchased large farms in Damazine, Port Sudan, and Jadbat 221.
Later, alFadl testified that & personally witnessed senidi@aedacommanders — including
Salem alMasri, Saif allslam atMasri, Saif alAdel, and Abu Talha al-Sudani — supervising
training courses in explosives being offered at the farm in Damadiret.243-45.

Terrorism expert Evaohlmannexplained thatite government of Sudan had encouraged
al Qaeda to move for several reasorihe government envisiondgatSudan twould become the
new haven for Islamic revolutionary thought and would serve as a baset ot @iQaedabut for
Islamic revolutimaries of every stripe and sizeTr. Vol. lll at 231. Also, al Qaeda's presence
allowed Sudan to gain leverage against its antagonistic neighbor Egypt through ¢t ¢hese
groups that were opposed to the Egyptian government and to gain resources from ishpartner
with the groups, especially Bin Laden who was rumored to be very welati8udan invited
"Palestinian HAMAS movement, the Palestinian Islamic Jihad, Hezbotiahdouth Lebanon,

which is an Iraran sponsored Shi‘ite movemedtQaedathe Egyptian Islamic Jihad, the Libyan
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Islamic Fighting Group, dissident groups from Algeria, Morocco, the Eritstamic Jihad
movement, literally every single jihadist style group, regardless of whtreanperspective they
had, was invited to take a base in Khartoum" to further the goal of organizing and launching a
worldwide Islamic revolutionld. at 232.

Sudars open door policy for militant Islamrevolutionary groups and goal fafsteing
worldwide slamic revolution resulted in an unprecedented meeting held in Khartoum known as
the Popular Arab and Islamic CongreRATC"). Ex. V at 5. As Dr. LorenzoVidino testified,

"[t]he creation of the PAIC waihé culmination of a quarter-century of studglifical activity,

and international travel by Turabindwas described by Turabi himself in grandiose ternithas
most significant event since the collapse of the Caliphatel. (quoting J. Millard Burr and

Robert O. Collins, Revolutionary Sudan: Hasan al-Turabi and the Islamist State, 19892000, a
56-7 (2003)). Indeed, "tk list of participants to the PAKfirst assembly, which was held in
Khartoum in April of 1991, read#&k a whds who of modern terrorism' . encompagsg]

groups such as the Philippinddu Sayaf, the Algerian FIS, the Egyptian Islamic Jihad, and the
Palestinian Hamgsvho] voted a resolution pledging to work togethectallenge and defy the
tyramical West!" 1d.

Al Qaeda thrived "[flronll991 to 1996 [whenin Laden operated without any limitation
inside Sudan, while under the protection of the Sudanese security forces. This freadtonof
gave bin Laden and the members of his organizatiseful extraegal status in the Sudan." EX.
W-2 at 2. Al Qaedahas released official audio and video recordings and books through its media
wing, As-Sahabwhich explain the organization's tactical decision to move to Su@aeTr.

Vol. Il at 246-47. In one official As-Sahab video, @mQaeda member explains that “[t]he

migration to the Sudan isn't just to build that impoverished country, but also for the Sudan to be a
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launching ground for the management of the Jihad against the forces of tyranny in asfumber
corners of the world, especially after the House of Saud colludes with thecAngenitheir
entrance to the land of the Two Sanctuaries, in a blatant contradiction of the comriend of
Prophet (peace be upon him)Ex. FE The al Qaeda narrator continues, "[the Shaykh was keen
to build the Sudan, which is a sound objective, but [also], the Sudan was a factory and production
cell for a generation of Mujahideen who would spread to other couhtrids(second alteration
in original); see alsdr. Vol. Il at 249-51

Bin Laden’s presence in Sudan and partnership with Sudan was opeaty/itguhe
Sudanese governmeimcluding television broadcasts of Bin Laden in the company of both
al-Turabi and President 8lashir.Tr. Vol. lll at 255. The United States monitored this alliance
throughout the 1990sThe State Departmentl®991Patteris of Global Terrorism repodetailed
Sudan'growingconnection with terrorist organizations:

In the past year Sudan has enhanced its relations with international tgronrsps,

including the Abu Nidal Organization, ANO. Sudan has maintained tiesstait&

sponsors of terrorism such as Libya and Iragreasdimproved its relations with

Iran. The National Islamic Front (NIF), under the leadership of Hassan dit,Tura

has intensified its domination of the government of Sudanese president General

Bashirand has been the main advocate of closer relations with radical groups and

their sponsors.
Ex. KK-1; Tr. Vol. lll at 30708. The1993 Report explained that Sudan had been placed on the
list of state sponsors of terrorism. Ex. GG. The report continued:

Despite several warnings to cease supporting radical extremists, the 8udanes

government continued to harbor international terrorist groups in Sudan. Through

the National Islamic Fron{NIF), which dominates the Sudanese government,

Sudan maintained a disbing relationship with a wide range of Islamic extr&msni

The list includes the AN(Cthe Palestinian HAMAS, théplestinian Islamic
Jihad], Lebanese Hoallah, and Egypt's dbama’d al-Islamiyya.
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Id.; see alsd@r. Vol. Il at 257-59.

Even dter Sudan expelled Bin laden in 1996 medaoperatives remained in
Sudan. Ex. AAsee alsdr. Vol. Il at 173-75; Tr. Vol. lll at 305. A declassified CIA
report dated May 12, 1997 indicated that Sudan's support for terrorist groups duch as a
Qaedacontinued, despite tleonsiderablénternationalpressurgrompting the expulsion
of Bin Laden: "[d]espite some positive steps over the past year, Khartournhasised
signals about cutting its terrorist ties and has taken only tactical steps.BBEseealso
Tr. Vol. Il 175-76.

The State Department's IBBPatterns of Global Terrorisneportdetailed Sudan's
continued support for terrorist organizatiotfSudan in 1997 continued to serve as a haven,
meeting placeand training hub for a number of international terrorist organizations,
primarily of Middle East origin. The Sudanese Government also condoned mamy of th
objectionable activities of Iran, such as funneling assistance to tes@ms radical
Islamic graups operating in angansitng through Sudai. Ex. KK-2; see alsdx. KK-3
(stating that Sudan continued to serve as a haven of international terroristairgasim
1998 and noting[in] particular[] Usama Bin Ladi'sal-Qaidaorganization”); Tr. Vol. lll
at 308-09. Hence, the evidence strongly supports the conctasitBudanharbored and
provided sanctuary to terrorists and their operational and logistical supply kétading
up to the 1998 terrorist attacks on U.S. embassies in East Africa.

2. Financial, Military and Intelligence Services

As explained in more detail below, Sudaso provided critical financial, military,
and intelligence services that facilitated and enabled al Qaeda to strengtgoritst

network and infiltrate nearby countries. Al Qaeda set up a number of businases a
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charities inrKhartoum,Sudan to fiance its terrorist activities and provide employment and
cover for its operatives. The government of Sudan also provided passports and Sudanese
citizenship for al Qaeda operatives. Additionally, the Suskamditary and intelligence
service coordinatedith al Qaeda operatives frequentyoviding protection for al Qaeda
and sharing resources and information to coordinate attacks on their mutual enemies
i. Financial Support

Al Qaeda set up sevetalsinesseand charities in Sudaas its financial ad
operative base fderrorist activities. Tr. Vol. lll at 2535. Once al Qaeda settled in
Khartoum,it opened business offices and bought a guesthouse designed to house al Qaeda
operatives in transit.ld. at 252. Al Qaeda's businesscluded compaies that imported
and exported containers, farm products, and construction mate8akEx. HH; Tr. Vol.
lIl at 278-80; Ex. V at 89. Al Qaeda's farms provided income and offered space for
terrorist training camps. Tr. Vol. Il at 2%8. Theexpansive space allowed for testing
explosives, producing mock-ups and planning attacks andsasgams. 1d.; Ex. V at
15-16.

These businessproduced some commercial profit but, more critically, provided
employment for al Qaeda operatives and covetdrrorist activities. Tr. Vol. Il at
25355. The commercial operations also provided an avenue for exchanging camdncy

purchasing imported goods without raising international suspicldsama bin Laderrr.

Trans. at 239-4@estimony of alFad). As Mr. Kohlmann explained:

Al Qaeda was looking for a way of salfistaining, providing a means of income for
its membership, its leadership, and also to provide an excuse for why al Qaeda
operatives would be traveling to different countries. It makgsod excuse if you
show up at a foreign country at an immigration desk and someone asks you, why
are you here, I'm here kelpsell peanuts. I'm here to provide humanitarian relief.
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It sounded a lot better than saying I'm here to foment Islamic revolution.

Tr. Vol. Il at 255.

Al Qaeda alsmpened and operated a number of purported charities to provide
income for jihad, launder such funds and otherwise operat&@st dor terrorist
operations. Ex. IlI; Tr. Vol. lll at 2886. Most of the charities had offices in Khartoum
and were active across West and Central Africa, including in Somalia and Ké&nya.
Vol. lll at 286. As fronts for al Qaeda activity, these charities served agsiépal
Qaeda communications and records and as safe meeting houses for opetdtivEsr
example, al Qaeda used the office of Mercy International in Nairobi, Kenydeo hi
documents, plan operations, and house members of al Qaeala287. Al Qaeda
members used Mercy International ID cards to pose as relief workers Another
charity in Nairobi, Help Africa People, did not engage in any relief work and wasdti
similarly as a cover organization fat Qaedanembers. Id. at 288-89.

Bin Laden and al Qaeda alswested in Sudanese bankd. at 337. This access
to the formal banking system was useful for "laundering money and facditainer
financial transactions that stabilized and ultimately enlarged bin Ladesnpe in the
Sudan." Id. For example, Bin Laden invested $50 million in the Sudan's Al Shamal
Islamic Bank, and these funds were used to finance al Qaeda operations. Ex.Mat 11-
Al Shamal Islamic Bank was known for financing terrorist operationshbamdaden
remained a leading investor of the bank long after he was expelled from the Sddan.

The commercial enterprises served al Qaeda's ultimate goal of organizing jihad

against the United States and the West. As Dr. Vidino testified:
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During its time in Sudan, al Qaeda grew into a sophisticated organiZatioeral
key figures in the organization portrayed al Qaeda at the timenattinational
corporation complete with a finance committewestments, worldwide
operations, andell-organized, concealeatcounts. These activities were clearly
facilitated by the Sudanegevernment. Complacent banks, customs exemptions,
tax privileges, and, more generally, full support by the Sudanese government,
allowed BinLaden’s commerciactivities to flourish. But money has never been
Bin Laden’s highest aspiration. He used his newfound advantageous position
to solidify his nascent organization,@aeda. . . . A Qaeda’s commercial
activitieswere to be used simply as a tool for there important goal of building
astronger al Qaeda, not to generate profits. If profits were made, they were
reinvested in the organization.

Ex. V at 15.

ii. GovernmentdMilitary Support

The Sudanese government, througfialabi and aBashir, invited al Qaeda
members to leavAfghanistan and come to Sudan in the early 1990s. Tr. Vol. Il at
24243. President eBashir followed up on this general invitation with a letter
specifically irviting several al Qaeda membéoscome to SudanId. at 243. Al Qaeda
members used the letter to "avoid having to go through normal immigration and customs
controls"and resolvaany "problems with the local police or authoritiesld. This letter
served as "free passthroughout the SudanUpon viewing this letter, whether it was
customs or immigration or Sudanese police officers, they backed off. uhkeystood
that these individuals were here in an official quote-unquote dgilomole” Id.

During the 2001 trial of Bi Laden, Jamal & adl, the former high-ranking al

Qaeda member from Suddastifiedthat the letter served to publicly verify al Qaeda's
extrajudicial status in the Sudan: "Like when we go to Port of Sudan and we bring some
stuff that comes— when we have some guys from outside Sudan to go inside Sudan, that

letter, we don't have to pay tax or custom, or sometime the Customs, you don't have to open
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our containers.Usama Bin LadenTr. Trans.at238 The letterandgovernmental

support provided al Qaeda unchecked access throughout. STdawol. Il at 243.
Al-Fadlalsotestified thathe Sudanese government providé@aedamembers—
including those who were not Sudanesewith "a couple hundred . . . real passports . . .

andSudanese citizenship) facilitate traveloutside of the Sudaklsama bin Ladenrr.

Trans. at 441-42.

Al Qaeda and th8udanesgovernment jointly attempted to acquire nuclear
materials and develop chemical weapons. Tr. \batl284-&. The Sudanesailitary
"was directly engaged in trying to develop regular conventional weapons into
nonconventionathemical weapons with al Qaeslassistance."ld. at 285. Al Qaeda
also had the support of Sudanese soldiefadititate the transport of weaponsEssam
al-Ridi, an al Qaeda member and pilot, testified as t&rosviedge of the use of Sudanese

soldiers to protect Bin Laden and al Qaeda membeérs. H at 25 see alsdéJsama bin

Laden Tr. Trans. at 569-70 Al-Ridi explainedhat members of the Sudanese military
acted as personal guards for Bin Laden at his guest house in Khartoum. atE2&2¥.
Although Sudan eventually expelled Biadenin 1996 the government strongly
resisted foreign pressure to turn him over touhéed States or grant access to the al
Qaeda training camps. BW-2at 45. Steven Simon, an expert on the state sponsorship
of terrorism,concluded that the Sudanese governfaerggotiation with the United States
regarding Bin Laden as a terroristeéht "was a charade," with Sudan not providing "useful
information on bin Laden's finances or the terrorist training camp.‘at 5.
Furthermore, "[t{lhe Sudanese government never offered intelligencdireggal Qaeda

cells that might have helped teS. unravel the plots to attack the two East African U.S.
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embassies."Id.

iii.  Support from Sudan'sifelligenceServices

The Sudanese intelligenservicehad a delegation officdat provided services to
Bin Laden andl QaedaTr. Vol. lll at 271; Ex.V at19. As described by Mr. Simon

The Sudanese intelligence service coordinated with al Qaeda operatives to

vet the large numbers of Islamic militants entering the country to etairthey

were not seeking to infiltrate bin Ladem@ryanization on behalf

of a foreign intelligence service.

Ex. W-2at 4. Bin Laden himself was closely involved with the Sudanese intelligence
serviceand aware of its opations. Tr. Vol. lll at 271 When &4 Qaeda membsior
operativesarrivedat theKhartoum airport, Sudanes#elligence would greet them and
escort them around customs and immigratioprevent theibagsfrom being searcheahd
their passportdom beingstamped. 1d. Al Qaeda operatives tried to avoid passport
stamps from Sudaneseustomsbecause of Khartoum's reputation for terrorist activity and
the concern thaa membewith astampedyassport could come under suspicion of being
involved in international terrorisnid. at 271-73.

The Sudanese intelligence sepriacilitated he transport ofladQaeda operatives
and funds from Sudan to the Nairobi ctdl.at294. For example, in violation of Kenyan
customs regulations, the Sudanese intelligence service e@di)egda operative
L'Houssaine Kherchtoto smuggle $10,000 from Sudan to Kenligh. The intelligence
service also provided security for al Qaeda, which included protecting Benlismm an
assassinatin attempt in Khartoum in 1994Id. at 274 Additionally, the Sudanese

intelligence service pwided al Qaeda with weapons and explosiicesat 270.

The relationship between al Qaeda and the Sudanese intelligence was close and
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mutually beneficial. See d. at 268270. Indeed, "[the Sudanse intelligence service

viewed al Qaeda as a prgxyuch the way that Iran views Hezbollah as a proily.at
268-69. As a means of increasing their influence, the Sudanese intelligence service
considered that "by sharing resources, informatiamd [by assistingl Qaeda, the
Sudanese couldse alQaeda to attack themutual enemie$.d. at 269.

3. Sudan's Support Essential to 1998 Embassy Bombings

Sudanese government support was critical to the success of the 1998 embassy bombings:
"The presence, the safe haven that Al Qaeda had in the Sudan was absolutelyontegral f
capability of launching operations not just in Kenya, but in Somalia, in Eritregyya.lWithout
this base of operations, none of this would have happenked&t 317. The support of Sudanese
intelligence, the safe haven provided by the Sudanese government to house & IBaedeship
and train its operatives, and the provisiopa$sportallowing d Qaeda tampen businesses and
charitiesenabled al Qaeda to build its terrorist cells in Kenya, Somalia and TanZani.
316-19. Indeed, Mr. Simaassserted:

The Republic of Sudan supplied al Qaeda with important resources and

support during the 1990s knowing that al Qaeda intendetbitkdhe

citizens, or interests of the United States. This support encompassed the

safe haven of the entire country for bin Laden and the top al Qaeda

leadership. This enabled bin Laden and his followers to plot against the

U.S. and build their organization free from U.S. interference. Sudanese

shelter enabled Bin Laden to create training camps, invesama use —

banking facilities, create business firms to provide cover for operatives,

generate funds for an array of terrorist groups, provide official documents

to facilitate clandestine travel, and enjoy the protection of Sudan's security

service against infiltration, surveillance and sabotage.
Ex.W-2at5-6. Sudan's suppattus facilitated and enabled the 1998 terrorist bombings on the
two U.S. embassies in East Africa.

With the support of Sudan and Irah Qaed&illed and attempted to kill thousands of
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individuals on site in the 1998 U.S. embassy attacks in Nakemyaand Dar es Salagm
Tanzania Theevidenceoverwhelmingly supports the conclusion thieQaedacarried out the
two bombing attacks, and Bin Laden himself claimed responsibility for themgdamal Qaeda
documentary history released by #i€aedanedia wng. SeeExs. LL, MM, NN, OO; Tr. Vol.
[l at 313-16.
Il. CONCLUSIONS OF LAW

The "terrorism exception” to the FSIA was first enacted as part of the Mapdato
Victim's Restitution Act of 1996, which was itself part of the larger AntiterroristnEdfective
Death Penalty Act of 1996SeePub. L. No. 104132, § 221(a)(1)(C), 110 Stat. 1241, 1241
(formerly codified at 28 U.S.C. 81605(a)(.7))The exception permitted claims against foreign
state sponsors of terrorism that resulted in personal injury or death,eitherghe claimant dhe
victim was a United States citizen at the time of the terrorist &ee28 U.S.C. § 1605(a)(7)
(2007). Shortly thereafter, Congress passed tloaked "Flatlow Amendment” in the Omnibus
Consolidated Appropriations Act of 19965eePub. L. No. 104-208, § 589, 110 Stat. 3009-1,
3009-172 (codified at 28 U.S.C. 81605 note). Initially, some courts construed 8§ 1605(a)(7) and

the Flatlow Amendment, read in tandem, as creating a federal cause of actish thgafioreign

state sponsor of terrorismSee, &., Flatlow v. Islamic Republic of Irgr899 F. Supp. 1, 27
(D.D.C. 1998).

In Cicippio-Puleo v. Islamic Republic of Iran, the D.C. Circuit concluded that neither 8

1605(a)(7) nor the Flatlow Amendment itself created a cause of action abaiieséign state.
353 F.3d 1024, 1027 (D.C. Cir 2004). Instead of a federal cause of action, the D.C. Circuit
directed plaintiffs to assert causes of action using "some other souageg ofdluding state law."

Id. at 1036;see e.g, Dammaell v. Islamtc Republic of Irapn2005 WL 756090, at *33 (D.D.C.
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Mar. 25, 2005) (requiring plaintiffs po§licippio-Puleoto amend their complaint to state causes

of action under the law of the state in which they were domiciled at the time of jheegh

Hence, bllowing CicippioPuleo, the FSIA "terrorism exception” began to serve as "a

'passthrough’ to substantive causes of action against private individuals that istay éaderal,

state or international law."Bodoff v. Islamic Republic of Iran, 424 F. Supp. 2d 74, 83 (D.D.C.

2006).

In some cases, applying relevant state law created practical problenmigdotdiand the
courts. Under applicable choice of law principlastratt courts applied the state tort law of each
individual plaintiff'sdomicile, which in many cases involveédveral different states for the same

terrorism incident. See, e.g.Dammarell v. Islamic Republic of Irad04 F. Supp. 2d 261,

275-324 (D.D.C. 2005) (applying the law of six states and the District of Columblag
analysis resulted in different awards for similesljuated plaintiffs, based on the substantive tort
law distinctions among states for intentional infliction of emotional distress cla@eg, e.qg.

Peterson v. Islamic Republic of Ira#il5 F. Supp. 2d 25, 44-45 (D.D.C. 2007) (dismissing

intentional infliction of emotional distress claims of those family members domiciled in
Pennsylvania and Louisiana, whose laws required the claimant to be presentaothhsievent
causing emotional distress

To address these issues, Congress enacted section 1083 of the 2008 NDAA, which
amended the "terrorism exception" and other related FSIA provisions. Thep&eled
81605(a)(7) of Title 28 and reled it with a separate sectid1,605A, which, amongtber
things: (1) broadened the jurisdiction of federal courts to include claims tojpens of the U.S.
armed forces and employees or contractors of the U.S. government injured wbilmpeytheir

duties on behalf of the U.S. Government; and (2) cremfederal statutory cause of action for
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those victims and their legal representatives against state sponsors ntefooterrorist acts

committed by the State, its agents, or employees, thereby abrogating Ciifgio SeeSimon

v. Republic of Iraq, 529 F.3d 1187, 1190 (D.C. Cir. 2068)'d on other grounds, 129 S. Ct. 2183

(2009).

This case is the second to apply 81605A to-ddd. national plaintiffs who worked for the
U.S. government (and their non-U.S. national family members), who are nidedetat
compensation for personal injury and wrongful death suffered as a resultefrdnist attacks on
the U.S. Embassies in Nairobi, Kenya and Dar es Salaam, TanZBEmesfirst was this Court's

recent decision ikstate of Doe v. Islamic Repubbé Iran, 2011 WL 3585963 (D.D.C. Aug. 16,

2011), dealing with claims arising out of the 1983 and 1984 bombings of the U.S. embassy in
Lebanon.

A. Jurisdiction Under The FSIA

The Foreign Sovereign Immunities Act, 28 U.S.C. 88 1602-1611, is theasoteftr

obtaining jurisdiction over a foreign state in the United Stat&syentine Republic v. Amerada

Hess Shipping Corp., 488 U.S. 428, 434 (1988&wer v. Islamic Republic of Ira®64 F. Supp.

2d 43, 50 (D.D.C. 2009). Although the FSdfovides that foreign states are generally immune
from jurisdiction in U.S. courtgee28 U.S.C. § 1604, a federal district court can obtain personal
and subject matter jurisdiction over a foreign entitgentaincircumstances.A court can obtain
peronal jurisdiction over a defendant if the plaintiff properly serves the defendamtardance

with 28 U.S.C. § 1608.See?28 U.S.C. § 1330(b).Moreover subject matter jurisdiction exists if
the defendant's conduct falls within one of the specific statutory exceptionsitmity. See28
U.S.C. 88 1330(a) & 1604. Here, this Court has jurisdiction because service was proper and

defendants' conduct falls within the "state sponsor of terrorism" exceptitorth in 28 U.S.C. 8§
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1605A.

1. Service of Process

Courts may exercise personal jurisdiction over a foreign state where ¢émeldef is
properly served in accordance with 28 U.S.C. § 1688e28 U.S.C. § 1330(b); MR Energy

Ltd. v. State Prog-und ofUkr., 411 F.3d 196, 199 (D.C. Cir. 2005). "A foreign state or its

political subdivision, agency or instrumentality must be served in accordatinc28M).S.C. §
1608." Fed. R. Civ. P. 4(j)(1). "The FSIA prescribes four methods of service, in desaanmiging
of preference. Plaintiffs muattempt service by the first method (or determine that it is

unavailable) before proceeding to the second method, and sdBamRafael v. Islamic

Republic of Iran, 540 F. Supp. 2d 39, 52 (D.D.C. 2088¢; als@8 U.S.C. § 1608. As described

above, phintiffs in eat casenereproperlyeffected service on alleflendants. Seesupraat 2-4.

And in each caselefendants did not respond or make an appearance within 60 days, and thus,
pursuant to 8 1608(d), the Clerk entered default agagfiehdants. kEnce, aslefendants were
properly served in accordance with 8 1608, this Court has personal jurisdiction over them.

2. Subject Matter Jurisdiction

The provisions relating to the waiver of immunity for claims alleging sataesored
terrorism, as amended, are set forth at 28 U.S.C. § 1605A(a). Section 1605A(a)(1) pnaviaes t
foreign state shall not be immune from the jurisdiction of U.S. couasasavhere

money damages are sought against [it] for personal injury or death that waklnaase

act of torture, extrajudicial killing, aircraft sabotage, hostage takingegprovision of

material support or resources for such an act if suchrgrovision of material support or

resources is engaged in by an official, employee, or agent of such faegggwkile acting
within the scope of his or her office, employment, or agency.
8 1605A(a)(1). For a claim to be hearduch a case, tHereign state defendantust have been

designated by the U.S. Department of State as a "state sponsor of téraptisentime the act
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complained of occurred.ld. Finally, subsection (a)(2)(A)(ii) requires that tleddimant or the

victim was, at the time the act . . . occurred

(1) a national of the United States;

(I) a member of the armed forces; or

(111 otherwise an employee of the Government of the United States . . . adtingy tive

scope of the employee's employment . . . .
28 U.S.C. § 1605A(a)(2)(A)(ii)(IH)(emphasis added).

As explained in more detail belowamtiffs satisfy each of the requirements for subject
matter jurisdiction. First, Iran and Sudan were designated as state spdriso@ism at the
time all of therelated actions in this case were filed. Second, plaintiffs’ injurées vaused by
the defendants' acts of "extrajudicial killing" and provision of "matsetglport” for such acts to
their agents. Third, plaintiffs presented evidence that they whes themselves nationals of the
United States or U.S. Government employees at the time of the attacks, clailesrare derived
from claims where the victims were either U.S. nationals or U.S. Governmentyeespkt the
time of the attack asrequired by section 1605A(a)(2)(A)(ii). As the case progresses to the
damages phase, individual plaintiffs wokk required to produce evidence of their employment or
familial relationship to establish their standing under the statute.

i. Iran and Sudan Desigmited As State Sponsarof Terrorism

A foreign state defendant must have been designated as a state sponsorshtatiie
time the act complained of occurred. 28 U.S.C. § 1605A(a)(2)(A)(l) sTdtatedefines "state
sponsor of terrorism" as "a country the government of which the Secre@tatehas determined,

for purposes of section 6(j) of the Export Administration Act of 1979 (50 U.S.C. App. 2405())),
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section 620A of the Foreign Assistance Act of 1961 (22 U.S.C. 2371), section 40 of the Arms
Export Control Act (22 U.S.C. 2780), or any other provision of law, is a government that has
repeatedly provided support for acts of international terrorism . . . ." 28 U.S.C. 8§ 1605A(h)(6)

Iran and Sudan weesignated by the U.S. Department of State as state sponsors of
terrorism on January 19, 1984 and August 12, 1993, respectively. Iran was formaligdiacla
state sponsor of terrorism by Secretary of Sateultz,see49Fed. Reg. 2836 (Jan. 23, 198&d
today remainslesignated as a state sponsor of terrorism. Sudan was originallyatiegigrstate
sponsor of terrorism in 1993See58 Fed. Reg. 52,523 (Oct. 8, 1993). Once a country has been
designated as a state sponsor of terrorism, the designation cannot be rescinded rlesddine
submits to Congress a proper report, as described in the Export Administratio®&e30
U.S.C. app§ 2405(j)(4). Iran and Sudan havever been removed from thist of state sponsors
of terrorism. Hencethe requirements set forth in section 1605A(a)(2)(A)(i) are satisfied.

ii. Extrajudicial Killing and Provision of Material Support

The FSIA, as amended, strips immunity "in any case . . . in which money damages are
sought against a foreign state for personal injury or death that was caused by an act of
extrajudicial killing . . . or the provision of material support or resources for such gusact
an act or provision of material support or resources is engaged in by an officialyeeymr
agent or such foreign state while acting within the scope of his or her offipiyenent, or
agency." 28 U.S.C. 8 1605A(a)(1). The FSIA refers to the Torture Victim Proteationf A
1991 ("TVPA") for the definition of "extrajudicial killing.5ee28 U.SC. § 1605A(h)(7). The
TVPA provides that

the term "extrajudicial killing" means a deliberated killing not authorized by a pivio

judgment pronounced by a regularly constituted court affording all of the judicial
guarantees which are recognized as indispensable by civilized peoples. Such term
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however, does not include any such killing that, under international law, is lawfully
carried out under the authority of a foreign nation.

28 U.S.C. § 1350 notgge alsd/alore v. Islamic Republic of &n, 700 F. Supp. 2d 52, 74

(D.D.C. 2010) (adopting the TVPA definition of "extrajudicial killing" in bombing of U.S
Marine barracks in Beirut, Lebanon).

Plaintiffs have satisfietheir burden under 28 U.S.C. § 1608(e) to stimat the
governments of Sudan and Iran provided material support and resources to Bin Laalen and
Qaeddor acts of terrorism, including extrajudicial killings. Targeted, lesgale bombings of
U.S. embassies or official U.S. government buildings ciutstacts of extrajudicial killings.

Estate of Dog2011 WL 3585963, at *10 ("[T]he 1983 and 1984 Embassy bombings bothyqualif

as an 'extrajudicial killing.")Dammarellv. Islamic Republic of Iran, 281 F. Supp. 2d 105, 192

(D.D.C. 2003)("[T]he evidence is conclusive that [the victims of the 1983 embassy bombing i
Lebanon] were deliberately targeted for death and injury without authorizateopreyious court
judgment . . . and [the 1983 bombing] constitutes an act of 'extrajudicial Ki)linfagne v.

Islamic Republic of Iranl172 F. Supp. 2d 128, 134 (D.D.C. 2001) (finding the September 1984

bombing of the U.S. embassy annex in Lebanon was a "deliberate and premeditéted kited
14 people and "[t]here is no evidence that it was judicially sanctioned byvefojlyaconstituted

tribunal™); Brewer, 664 F. Supp. 2d at 823 (same)Welchv. Islamic Republic of Irar2007 U.S.

Dist. LEXIS 99191, at *26 (D.D.C. Sept. 20, 2007) (finding #raembassy attack “clearly
gualifies as an extrajudicial killing”).

With the support of Sudan and Irah Qaedilled hundreds of individuals — and
attempted to kill thousanasore— on site in the 1998 U.8mbassy attacks in Nairobi and Dar es

Salaam. No one questions that Qaedacarried ait the two bombing attacks, and Bin Laden
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himself claimed responsibility for them during@maedalocumentary history released by Hie
Qaedamedia wing. _Seé&xs. LL, MM, NN, OO; Tr. Vol. lll at 313-16. Such acts of terrorism
are contrary téthe gualantees "recognized as indispensable by civilized persons.” Hence, the
1998 embassy attacks in Kenya and Tanzania, and the resulting deaths andqoplifgsas an
"extrajudicial killing."

The statute defines "material support or resourtesiclude "any property, tangible or
intangible, or service, including currency or monetary instruments or finaeciaites, financial
services, lodging, training, expert advice or assistance, safehousesldalimentation or
identification, communications equipment, facilities, weapons, lethal substarpéssives,

[and] personnel." 18 U.S.C. § 2339A(b). As described in detail above, defendants provided
several kinds of material support todeda without which it could not have carried out the 1998
bombirgs. Sudan provided- at least— safe haven for Bin Laden aatiQaedaand functioned
asits training, organizational and logistical hdlibm 1991 to 1996. When a foreign sovereign
allows a terrorist organization to operate from its territory, this srteetstatutory definition of
"safehouse" under 18 U.S.C. 8§ 2339A(b):

Insofar as the government of the Republic of Sudan affirmatively allowed and/or

encouraged al Qaeda and Hizbollah to operate their terrorist enterprisesitwithi

borders, and thus provided a base of operations for the planning and execution of

terrorist attacks— as the complaint unambiguously alleges — Sudan provided a

"safehouse" within the meaning of 18 U.S.C. § 2339A, as incorporated in 28 U.S.C.

8§ 1605(a)(7).

Owens v. Republic of Sudan, 412 F. Supp. 2d 99, 108 (D.D.C. 2006). The Sudanese government

also providednauthentigpassports, which qualify as "false documentation or identification” under
18 U.S.C. § 2339A(b). Plaintiffs also established that the Iranian government bt afa

Qaedamembers and authorized the provision of training by Hezbollah in explosives, and
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specifically in how to destroy large buildings. Thigporiqualifies as "training, expert advice or
assistane" under 18 U.S.C. § 2339A(b)Seeid. 8§ 2339A(b)(2) and (3) (defining "training" as
"Instruction or teaching designed to impart a specific skill, as opposed to generddgwsivand
"expert advice or assistance" as "advice or assistance derived from scieatifinccal or other
specialzed knowledge").

The statute also requires that the extrajudicial killings be "caused by" thsiqnoof
material support. The causation requirement under the FSIA is satis@eshioyving of
proximate cause._ S8 U.S.C. § 1605A(a)(1Estate oDoe, 2011 WL 3585963, at *11,

Valore, 700 F. Suppat 66 Kilburn v. Socialist People's Libyan Arab Jamabhiriya, 376 F.3d 1123,

1128 (D.C. Cir. 2004) (weighing the import of the phrase "caused by" from 28 U.S.C. §
1605(a)(7), the predecessor statute to 28 U.S.C. § 1605A). Proximate causation may be
established by a showing of a "reasonable connection" between the material suppded and

the ultimate act of terrorismValore 700 F. Supp. 2d at 66. "Proximate cause exists so long as
there is 'some reasable connection between the act or omission of the defendant and the damages
which the plaintiff has sufferedld. (quotingBrewer, 664 F. Supp. 2dt54 (construing causation
element in 28 U.S.C. § 1605A by reference to cases decided under 28 ULB0G(H(7)).

Plaintiffs have demonstrated several reasonable connections between the mafewral s

provided by defendants and the two embassy bombings. Sudan provided the safe harbor necessary
to allowal Qaeddo train and organize its members forsaat largescale terrorism from 1992 to

1996. Sudan facilitated its safe harbor through constant vigilance by its ssewites and the
provision of documentation required to shetieQaeddrom foreign intelligence services and
competing terroristr@ups. Iran's training and technical support was specifically requireaefor t

successful execution of al Qa&lplot to bomb the two embassieblence, plaintiffs have

35



establishedhat the 1998 embassy bombings were caused by Iran and Sudan's padvision
material support.
B. Federal Cause of Action
Once jurisdiction has been established over plaintiffs’ claims againstetidaets,
liability on those claims a default judgment case is established by the same evidence if
"satisfactory to the Court." 28 U.S.C. § 1608(e). Plaintiffs' claims are brought @watiens
1605A(c), the newly created federal cause of action, or, in the alternative, undeait@ppite or
foreign law. Section 1605A(c) authorizes claims against state sponsenasin to recover
compensatory and punitive damages for personal injury or death caused by adiedescri
follows.
(c) Private right of actior—A foreign state that is or was a state sponsor of terrorism as
described in subsection (a)(2)(A)(i), and any official, employee, or agent ddtaen
state while acting within the scope of his or her office, employment, or ggerati/be
liable to—
(1) a national of the hited States,
(2) a member of the armed forces,
(3) an employee of the Government of the United States, or of an individual
performing a contract awarded by the United States Government, acting tivehi
scope of the employee's employment, or
(4) the le@l representative of a person described in paragraph (1), (2), or (3), for personal
injury or death caused by acts described in subsection (a) (1) of that foeeegrosbf an
official, employee, or agent of that foreign state, for which the couttedfnited States
may maintain jurisdiction under this section for money damages. In any simh ac
damages may include economic damages, solatium, pain and suffering, and punitive
damages. In any such action, a foreign state shall be vicariouséy fise the acts of its
officials, employees, or agents.

The plain meaning approach to statutory construgiawernshe Court's interpretation of

8 1605Ac). SeeEstate of Doe2011 WL 3585963, at *13-*14 A straightforward reading of 8
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1605A(c)is that itcreates &ederalcause of action for four categories of individuals: a national of
the United States, a member of thé&.armed forces, a U.S. Government employee or contractor,
or a legal representativéd such a person. Absent from these four categories art 1®mational
family members of the victims of terrorist attacks. The statutory languaig®iibas the listing
of the four categories of individuals in 8 1605A(c) does not expand the private right of action
beyond those four categories. The cause of action is further described asstaapmjury or
death caused by acts described in subsection (a)(1) of that foreign state, or icfareofployee
or agent of that foreign state, for whittte courts of the United States may maintain jurisdiction
under this section for money damagesd.

Plaintiffs argue that the statutory language creates a cause of action fodiaiyal
victim or claimant "for which the courts of the United States may maintain jurigditti8ut the
plain language of the statute does not support this construction. Indeed, thets)iaek to the
waiver of sovereign immunity as to a foreign state for terrorist agisoagled in section (a)(1).
Noneheless, the family member plaintiffs contend that, even if they do not fit skpvaghin the
four categories listed in 8 1605A(c)(1)-(4), once the immunity of the defendantsdmawhieed
as to their claims, the intent of Congress indicates that the immediate family membe3s of
government employees, despiteir status as foreign nationals, are entitled to bring claims
through a federal statutory cause of action and seek damages for their tasgemg for
solatium and pain and suffering.

Plaintiffs explain that the legislative history reveals that a purpose of theag@&iments
to the FSIA was to "fix[] the inequality” of rights between U.S. citizamd non-U.S. citizens to
seek relief from the perpetrators of terrorist a88&2154 Cong. Rec. S54 (daily ed. Jan. 22, 2008)

(statement by Sen. Lautenberg). And, plaintiffs continue, Congress was ptdmpteate a
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federal statutory cause of action that would resolve the disparity among thes\vetate laws
regarding the reae@ry of emotional distress by immediate family members that epsi@do the
statutory amendmentsSeel54 Cong. Rec. S54 (daily ed. Jan. 22, 2008) (statement by Sen.
Lautenberg) (noting that the amendments would fix the problem of "judges hav|emg] be
prevented from applying a uniform damages standard to all victims mgla siase because a
victim's right to pursue an action against a foreign government depends uponv&latadized,

if foreign national immediate family members of victims do Im@te a cause of action under 8
1605A(c), then Senator Lautenberg did cminpletely'fix" the problem of disparate damages
standards for this particular category of claimants. But it is not the colgtte fox a problem that

Congress failed to addre§&eeEstate of Dog2011 WL 3585963, at *14.As Cicippio-Puleo

instructed, "the Supreme Court has declined to construe statutes to imply a Gaigmaofhere
Congress has not expressly provided one." 353 F.3d at 1033.

Some courts have found jurisdiction and a cause of action under 81605A and, in so doing,
have noted that becaus@@5A(c) incorporates the elements required to waive the foreign state's
immunity and vest the court with subject matter jurisdiction under section 16@8Ajty under

section 1605A(c) will exist whenever the jurisdictional requirements ofoset605A are met."

CalderonCardona v. Demaocratic People's Republic of Korea, 723 F. Supp. 2d 441, 460 (D.P.R.

2010);see alsdilburn v. Islamic Republic of Iran, 699 F. Supp. 2d 136, 155 (D.D.C. 2010)

(explaining that the elements of immunity and liability are "essentially the fander the new
amendments] in that § 1605A(a)(1) must be fulfilled to demonstrate that a plaistédfdause of

action" under 8§ 1605A(c)); Murphy v. Islamic Republic of Iran, 740 F. Supp. 2d 51, 72 (D.D.C.

2010)(analyzing liability and jurisdiction togetheBrewer, 664 F. Supp. 2d at 52 (“[I]f immunity

is waived, the Act provides for economic damages, solatium, pain and suffering, ang punit
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damages.”)Gates v. Syrian Arab Republic, 580 F. Supp. 2d 53, 64-69 (D.D.C. 2008) (analyzing

liability under the same elememtqquiredfor jurisdiction and finding liability where extrajudicial
killing and material support elements satisfied). But that is nohete In eacbf thosecasesthe
claimants fit within the four categories of individuals who are explicitly provaleause of action
under§ 1605A(c) ofthe statuteTheelements for a waiver of immunity and for liabilithen, may
indeed be the same. But not for individuals who do not fit within the ftegories listed in §
1605A(c). SeeEstate of Dog2011 WL 3585963, at *15.

Hence, those plaintiffs who are foreign national family members of victims ¢éiogist
attacks in Nairobi and Dar es Salaam lack a federal cause of action. Nonethelesgy
continue to pursue claims under applicable state and/or foreign law. Although § 16024 areat
new federatause of action, it did not displace a claimant's ability to pursuasiander

applicable state or foreign law upon the waiver of sovereign imm@esEstate of Dog2011

WL 3585963, at *15citing Simon 529 F.3d at 1192). Indeed, plaintiffs injured or killed as a
result of statesponsored terrorist attacks have pursued claims under both the federal cause of
action and applicable state law, and are precluded only from seeking a doubézyeSee id.

C. Choice of Law

In circumstances where the federal cause of action is nitalalea courts must determine
whether a cause of action is available under state or foreign law and engageide afclaov
analysis. Federal courts addressing FSIA claims in the District ah@ah apply the choice of

law rules of the forum stat@veissi v. Islamic Republic of Iran, 573 F.3d 835, 840 (D.C. Cir.

2009);Dammarel] 2005 WL 756090, at *18. This Court will therefore look to the choice of law
rules of the District of Columbia in this case.

Under District of Columbia choice of law rules, #t@murt must first determinehethera
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conflict exists between the law of the forum and the law of the alternative jurisdidfithere is

no true conflict, the court should apply the law of the forBeeUSA Waste of Md, Inc. v. Love

954 A.2d 1027, 1032 (D.C. 2008) ("A conflict of laws does not exist when the laws of the different
jurisdictions are identical or would produce the identical result on the factsja@se If a
conflict is present, the District of Columbia employs a "'constructive blenditige dGgovernment
interests’ analysis and the 'most significant relationship' test" to determicte law to apply.
Oveissj 573 F.3d at 842Dammarel] 2005 WL 756090, at *18 (citation omitted).

In Dammarel] an FSIA case that involvede 1983 bombing of the U.S. embassy in
Beirut, Lebanon, this Court explained that "under the governmental interests arebesiefined,
we must evaluate the governmental policies underlying the applicablerdvdgetermine which
jurisdiction’s policy wuld be most advanced by having its law applied to the facts of the case
under review." 2005 WL 756090, at *18. For the "'most significant relationship' component of the
analysis, the D.C. Court of Appeals directs courts to section 145 of the Restatether@arflict
of Laws, which identifies four relevant factors: (i) 'the place wherénjbey occurred’; (ii) 'the
place where the conduct causing the injury occurred'; (iii) 'the dormiedelence, nationality,
place of incorporation and place of business of the parties’; and (iv) 'the plaeghehe
relationship, if any, between the parties is centertel.(titing Restatement (Second) of Conflict
of Laws 8 145 (1971)). The Restatement also references the "needs of thatenseadithe
international systems, the relevant policies of the forum, the relevant polia#sointerested
states, certainty, predictability and uniformity of result, and ease in therdeation and

application of the law to be appliedd.; see als®veissj 573 F.3d at 84Zstate of Heiser v.

Islamic Republic of Irap466 F. Supp. 2d 22266(D.D.C. 2006). As a general rule, the law of the

forum governs, "unless the foreign state has a greater interest in trevesyr’
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KaiserGeorgetown Cmty. Health Plan v. &mnan 491 A.2d 502, 509 (D.C. 1985).

Three conceivable choices of law are presented in this case: the law of the foruthestate (
District of Columbia), the laws of the place of the tort (Kenya and Tanzanidyg taw of the
domicile state ocountry of each plaintiff (including domestic and foreign locatioBsg
Dammarel] 2005 WL 756090, at *18. In previous FSIA terrorism cases involving U.S. citizen
plaintiffs, this Court ruled that the law of the domicile state of each plaintifidipoovide the rule
of decision, noting each state's interest in the welfare and compensation o¥itiagtamily
members of individuals killed in the terrorist attacgseid. at *21 (citing cases). Here, as in
Estate oDoe, the choice of law analysis pertains only to non-U.S. national family members of
victims of the terrorist attacks (who lack a federal cause of action), abdltree of interests
suggests a different outcorfrem the FSIA casemvolving U.S. citizen plaintfs.

Consistent wittDammarelland other FSIA cases, United States domestic law remains
more appropriate in state-sponsored terrorism cases than foreign law. Farghennight of the
2008 amendments to FSIA that seek to promote uniformity and exteesisao U.S. federal
courts to foreign national immediate family members of victims of terrorism, thef ldng torum
state, the District of Columbia, should provide the rule of decision.

1. Domestic Law

As in Dammarel] the choice of law analysigerepoints away from the place of the injury,
and toward applying the laws of a United States forum. First, no clear coffiat is present
between théaws of the forum (District of Columbia) and the laws of Kenya and Tanzanike L
District of Columbia law, Kenyan law allows immediate family members to exdov their
emotional distress.SeePl.'s Att. B, Kenyan Legal Opinion.Tanzanian law also permits

immediate family members to recover for some emotional injuf@szanian Probate and
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Administration of Estates Act, 33 (Lexis 2010). When "the laws of therdiftgurisdictions
.. . would produce the identical result on the facts preseni&h"Waste 954 A.2d at 1032, it
tilts the balance of this Court's choice of law analysis towards domestic law.

Second, to the extent thidnited States law and the lafKenya and Tanzania (or another
foreign jurisdiction) conflict, the District of Columbia's "governmental esés” choice of law test
in statesponsored terrorism cases strongly favors the application of United Stai@sdr foreign
law. Although "[t]he law of a foreign country has provided the cause of action in sge® ca
arising aut of mass disasters that occurred on foreign dodrhmarel] 2005 WL 756090, at *19

(citing Harris v. Polskie Linie Lotnicze, 820 F.2d 1000, 1004 (9th Cir. 1987) (applying Polish law

to airplane crash occurring in Poland), and Barkanic v. Gen. Adm@ivibfAviation of the

People's Republic of China, 923 F.2d 957,-8842d Cir. 1991) (applying Chinese law to airplane

crash occurring in China)), such a result is less appropriate in state-sponsorexhteelated
cases. In terrorism cases, "[t]heitdd States has a unique interest in having its domestiedaw
rather than the law of a foreign natienused in the determination of damages in a suit involving

such an attackHolland v. Islamic Republic of Iran, 496 F. Supp. 2d 1, 22 (D.D.C. 200%)dcit

Restatement (Third) of Foreign Relations Law 8§ 402(3) (1987)).

Here, just as iDammarel] "the particular characteristics of this case heighten the interests
of a domestic forum and diminish the interest of the foreign state. The injutlas case are the
result of a statsponsored terrorist attack on a United States embassy and diplomaiimpérs
The United States has a unique interest in its domestic law, rather than thelfawedgn nation,
determining damages in a suit inviolg such an attackDammarel] 2005 WL 756090, at *2Gee
alsoRestatement (Third) of Foreign Relations Law 8§ 402(3) (1987) (recognizingpéhdntted

States has an interest in projecting its laws overseas for "certain conthié @s territory by
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persons not its nationals that is directed against the security of the st a limited class of
other state interests"). These considerations "elevate the interests oftdieSdates to nearly its

highest point.'Dammarel] 2005 WL 756090, at *2&ee als&KaiserGeorgetown Cmty. Health

Plan 491 A.2d at 509 n.10 (suggesting that unless a foreign state has a greater interest in the
application of its law than the forum state, the interests of efficiency onlg gefurther "tilt the
balancan favor of applying the law of the forum state"). Hence, the "governmentedsiitprong

of the District of Columbia choice of law analysis counsels against appharigw of Kenya and
Tanzania, or other foreign laws, and suggests that domesticdand slontrol. Cf. Estate of Dog

2011 WL 3585963, at *17.

2. District of Columbia Law

In addition to the strong governmental interest in applying United States lhis tate,
the interests of uniformity of decision among the foreign national family menploants to the
application of the law of the forum. Most of these plaintiffs amaidided in Kenya and Tanzania,
although some are domiciled in other countries. In previous FSIA decisions, this Gourt ha

applied the laws of the several domiciliary staee, e.gDammarel] 2005 WL 756090, at *21.

Here, however, the interests of uniformity provided by the law of the forue sthich also has a
significant interest in the underlying events, provides the most appropriate ofitagv for all

foreign national family members who lack a federal cause of actiorK&serGeorgetown

Cmty. Health Plan491 A.2d at 509 n.10 ("'The forum State's interest in the fair and efficient

administration of justice' together with the 'substantial savings [that] caueaocthe State's
judicial system' when its judges are 'able to apply law with which [t]he[ytlaoroughly familiar
or can easily discover,' tilt the balance in favor of applying the law of the foguatingAllstate

Ins. Co. v. Hague, 449 U.S. 302, 326 & n.14 (1981)
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In the recent amendments to the FSIA, Congress has sought to strengthen enfmteme
United States terrorism laws and to extend their protections to foreign natrdmakbre
employees of United States embassies targeted by terrorists and their itarfa@oily members
as well as to correct the problehdisparity among the various state laws regarding recovery of
emotional distress by family member§&eeEstate of Doe, 2011 WL 3585963, at *1&s
discussed above, Congressional desire to promote uniformity does not, by itselfadezidral
cause baction for nonUnited States national family members where the statutory text fails to do
so. But efficiency and uniformity are appropriate and meaningful fact@€hoice of law
analysis. Without doubt, applying District of Columbia law will provigteater uniformity of
result, as individual plaintiffs domiciled in different states and foreign natidhalMpe subject to
the same substantive law. Although "the D.C. Court of Appeals has emphasized thatcohc
uniformity and familiarity canngbrevail when another location otherwise has 'a significantly
greater interest than does the District' in the cause of adilamimarel] 2005 WL 756090, at *20
(citing Mims v. Mims 635 A.2d 320, 324-25 (D.C. 1993)), ttezentamendments — and the
statedgoal of those amendments to promote uniformitgerve to increase the interest in
applying District of Columbia substantive law to this case.

The District of Columbia's connection to the terrorist attacks in this case fauigorts
this choice of law conclusion. To be sure, the 1998 embassy bombings took place in Kenya and
Tanzania, the nationalities and domiciles of the various victims and plaintiffiéspegrate and
varied, and the defendants have no connection to the United Statesiriffiytray factor in this
case is that all of plaintiffs' claims derive from employment with a federatgdeadquartered in
the District of Columbia, the seat of the federal government. The applicafstoct of

Columbia substantive law best pronethle United States' interest in applying domestic law rather
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than the law of a foreign nation, Congress's intent to promote uniformity of result, didttict
of Columbia's real connection to the attacks in this c&8eeEstate of Dog2011 WL3585963 at
*19. Hence this Court will apply the law of the District of Columbia to plaintiffs' claims that do
not arise under the federal cause of action at 8 1605A(c).

1. CONCLUSION

For the foregoing reasons, final judgment on liability will be entered in f@ivplaintiffs
and against defendants. laiRtiff's claims, under federalor state law, will be referred tospecial
master, who will receive evidence and prepare proposed findings and reconmomsndathe
disposition of each individualaim in a manneconsistent with this opinion. A separate order

will be issued on this date.

/sl

JOHN D. BATES
United States District Judge

Dated: November28, 2011

3 For daintiffs' federal claims under 8 1605A(c), "[t]he Court is presented twéldifficulty of
evaluating these claims under the FSk&ated cause of action, which does not spell out the elements of
these claims that the Court should appi{alore, 700 F.Supp. 2d at 75. Hence, the Court "is forced . . . to
apply general principles of tort law an approach that in effect looks no different from one that explicitly
applies federal common law"; but "because these actions arise solelydtotargtrights,hey are not in
theory matters of federal common lawé€iser 659 F. Supp. 2d at 2dee also Bettis v. Islamic Republic of
Iran, 315 F.3d 325, 333 (D.C. Cir. 2003) (discussing that the term "federal common law" uriésiAhe
"seems to us to be a misnomer" because "these actions are based on statutonpigghts"¢ourts thus
look to Restatements, legal treatises, and state decisional law "to fiag@igdvhat are generally
considered to be the wadktablished standards of state common law, acdethevaluation which mirrors
— but is distinct from— the ‘federal common law' approacHgiser 659 F. Supp. 2d at 24.

45



	I. FINDINGS OF FACT

