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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEPHEN AMOBI, et al,
Plaintiffs,
V. Case No. 0&v-1501

DEVON BROWN et al,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER
REGARDING OUTSTANDING EVIDENTIARY ISSUES

The parties have submitted extensive objections and arguments regarding the
proposed exhibits and witnessfes the upcoming trial.This Courtpreviouslyresolved
many of theobjectionsDefendantsubmitted in theiomnibus motionn limine (ECF
No. 23) duringthe Initial Pretrial Conference held on May 29, 2018, and the remaining
issuesin the omnibus motior-motions F, G, J, and&will be addressed at thenal
Pretrial Conference scheduled for June 21, 201 3eeDefs.” Omnibus Motin Limine
see alscPls.” Opp’n to Defs.” Omnibus Moin Limine ECF No. 239; Defs.” Reply for
Omnibus Mot.in Limine, ECF No. 241; Hr'g Tr. of May 29, 2018 (reflecting the
Court’s oral rulings on motions A, B, C, D, E, H, and 1).)

Before ths Court at presendre the remainingvidentiary disputes, as raised and
briefed in various sets of filings(SeeRevised Pls.” Exhibit List and Defs.” Objections,
ECF No. 2473; see alsdDefs.” Supp. Motin Limine, ECF No. 236; Pls.” Opp’n to
Defs.” Supp. Motin Limine, ECF No. 243; Defs.” Replfor Supp. Mot.in Limine, ECF

No. 245;see alsd?Is.’ Proffer of Evid. and Mem., ECF No. 247; Defs.” Resp. to PlIs.’
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Proffer of Evid. ad Mem., ECF No. 252; PIs.” Reply for Proffer of Evid. and Mem.,
ECF No. 253; Def. Brown’s Resp. to Pls.’ Proffer of Evid. and Mem., ECF No. 256.)
The Court has reviewed all of the object®dexhibitsand witnessesas well asthe
various arguments that the parties have offered pertaining to the @aigevalue and
admissibilityof the proffered evidenceThis Order reflects the Court’s rulings, which
will be expounded upoif necessaryat the Final Pretrial Conferende this case, which
is scheduledor June 21, 201&t 10:30 AM

Notably, what follows is a brief statementtbie reasons fothe Court’srulings
with respect to each exhihihat is addresseldelow; the Court’s conclusions were
reached based upon its careful consideration of the panti@st meritorious arguments
Given thenumber ofobjections and the myriad baséstwere raised and briefedr
eachdisputed exhibitthe Court will not comment upon eveaygument raised by the

partieswith respect to each exhibit that is discussed

EVIDENCE FROM THE CRIMINAL TRIAL AND ARB ITRATION
PROCEEDING

A common theme underlying significant number othe evidentiary disputes in
this case is the extent to which evidence related to the previous proce#tanhderm
the bases of the presesctmmon lawmalicious prosecution claims can be admitted at
trial, and for what purpose. Accordingly, in its Order SchedulingRral Conference
and Submission of Joint PiErial Statementthis Court instructed the parties tbrief,
among other issuesihether and to what extent evidence from and concerning the
previous administrative and criminal proceedings is relevant to the insta@tacal
should be admissibldn their renewed motions limine. (ECF No0.231, para. 5(a);

see alsavin. Order of Apr. 26, 2018 (instructing the parties to file such a supplefnenta



brief after seeing no such submission in the pretrial matgrjaBecause of the
importance of these evidentiary rulings to this case and the presentdtevidence
regarding the previousriminal trial and the administrative proceeding in the context of
Plaintiffs’ malicious prosecution claims, the Court finds it appropriate legipful to
expound uponts reasoning with respect to these issues.

As a general matter, in resolving these evidentiary disputes, the Guoed &
tension betweenon the one handallowing Plaintiffs tointroduceevidence related to
the previous proceedinde the extent such evidencepsobative of the remaining
claims in this caseandon the otherpreveriing therisk of prejudice to Defendanthat
would occurif evidence unrelated to their alleged condoetomes a dominate factor at
trial or if the prior proceedingare relitigated in the context of the instant proceedings
Accordingly, Federal RulefEvidence 403, which governs the exclusion of relevant
evidence “if its probative value is substantially outweighed by a damiger . unfair
prejudice, confusing the issues, misleading the jury, undue delay, wdstia, or
needlessly presenting cumulative evidence[,]” Fed. R. Evid. 403spldgrge part in
the Court’sanalysisof the evidenceand the Court hagroceededvith an acute
awareness of theeed forPlaintiffs to demonstrag howthe evidence being offered is
probative of the elments ofthe claimsthat are bring tried in this casél'his means that
Courthas been, andill continue tobe, focused on the elements of the clajraad will
not allow protracted engagement with the underlying facts of the previousquings
beyond what is r@&vant to and probative of the elements of the ctaanissue

A. Evidence Pertaining To The Prior Criminal Proceeding

Plaintiffs seek to offer a number of exhibits and withesses with ceédpehe

prior criminal proceedingincluding Exhibit 75 Docket Skeet, United States v. Amobi,



2006 CMD 12120), Exhibit 77 (2007.06.04 Testimony of Derrick Brown from Criminal
Trial), Exhibit 80 (2007.06.04 Testimony of Elbert White from Amobi Criminal Trial
and Exhibit 81 Findings of the Court from Amobi Criminal Tal). In addition,

Plaintiffs also seek to offer the testimony of Danny Onorato, tteeregy who
represented Amobi in his criminal trial. The Cobasaddresedeach of these in turn.

1. TheCriminal Court’s Findings(Exhibit 81)

With respect to théindings of thetrial court in Amobi’s criminal case, t&
Court finds thatany probative value of this exhibit is significantly outweighed by the
danger of unfair prejudice and confusing the juBeeFed. R. Evid. 403.“Within this
district, courts have consistently avoided potential jury confusion and unfair prejudice
in related actions by excluding judicial findings, convictions, and simi&tesnce on
Rule 403 grounds."Moore v. Hartman 102 F. Supp. 3d 35, 143 (D.D.C. 2015)
(internal quoation marks and alterations omitted) (quotiatiridge v. Aetna Cas. &
Sur. Co, 474 F.Supp.2d 102, 109 (D.D.C2007)) Here, the presentation of the
criminal court’s findings to the jury carries with it the risk that the jury Wdw@accord(]
more weigl to the analysis ofite evidence laid out in the [] [o]pinion than to their own
perceptions of the evidence simply because the opinion was authpeegudge” 1d.
Moreover, andn particular,it is clear that the criminal court®ndings
explicitly rest onthat court’s owrcredibility determinationgseeExhibit 81 (noting
that “the Court observed the demeanor of the witnesses” antbhad Amobi not
guilty on the basis on of its observat®and the evidence in the cgsand in this
Court’s view, introducing such findings and determinations to the jury innstamt
malicious prosecution casarresthe risk of interfering with the jury’s freedom to

determine the credibility of the same witnessasitself. Furthemore, thecriminal



court’sopinion may confuse the issues and mislead the jury with respect to the claims
in this casepecausdhatcourt’s‘not guilty’ finding wasmade on an entirely different
standard and a different factual inquiry than bsues ofact presened in the instant
case. SeeFed. R. Evid. 403Moore, 102 F. Supp. at 144Therefore, much like other
courts in this jurisdiction that have contended with motionBmine seeking the

exclusion of the previous judicial opinions in the crimlicases underlying a malicious
prosecution claim, this Court wilRANT Defendants'motion with respect t&xhibit

81 and excludghe court’s findings in Amobi’s criminal trial.

2. Transcripts ofPrior TestimonyExhibits 77, 80)

Plaintiffs seek tooffer the prior testimony oftheninmate DerrickBrown and
former DefendanMajor Elbert Whiteas evidence in this caséAs a threshold mattett,
is clear beyond cavil thdbrmer testimony implicates theearsayule, andthusmust
be evaluated on a cadg-case(and perhaps even liAgy-line) basis to determinevhat
the outof-court statements are being offered to prove, @wecessarywhether such
statementdit an exception to the rule against hears®ee, e.g.Fed. R. Evid803,

804. As a general mtter,Plaintiffs herehave failed to indicatelearlythe purposes for
which they seek to offer Inmate Brown aRhjor White’s prior testimonyandthey
havealso notuniformly pointdto particular hearsay exceptions to justify the
admission of this evidence. The Court has done its best to glean from P$aintif
various filings the purposes for which ttpsior testimony is being offerednd it has
attempted to do so despite the fact that Plaintiffs have not idenpéedcular
statement®f interest

With respect tanmateBrown'’s testimony during Amobi’s the criminal trial, it is

unclear whythis evidence is relevartb the elements of thealicious prosecution



claimsat issue in this casandin its current form (offered in its entirety) the tesony
is substantially more prejudicial than probative because no clear cooméets been
made to show hownmateBrown’s testimonyabout the underlying events leading to
Amobi’s actionsis probative of anything that Defendants Clayaldren or Brown
knew or did with respect to procuring Amobimalicious prosecutionSeeFed. R.
Evid. 403. Furthermorenmate Brown’sprior testimony is hearsagnd Plaintiffs have
not demonstrated that this testimofitys intoany exception to the hearsay rul&ee,
e.g, Fed. R. Evid803,804. Therefore the Court will GRANT Defendants'motion
with respect tExhibit 77 and excludanmate Brown’s criminal triatestimony.

With respect tdMajor White’s testimony, Plaintiffs likewise fail tovercomethe
hearsayproblem There is no dispute that White is deceasedl isthusconsidered to
be an unavailable witness under Federal Rule of Evidence 884Fed. R. Evid.
804(a)(4). However, to the extent tHaaintiffs seek admission of his testimony under
the rde for former testimony under Rule 804(b)(1), it is not clear to this Cibwat
White’s testimony “is now offered against a party who kaat in a civil case, whose
predecessor in interest hadan opportunity and similar motive to develop it by direct,
cross, or redirect examination]” Fed. R.Evid. 804(b)(1)(B)(emphasis added)The
individual defendants in the instaictionwere rot paries to the criminal proceeding,
nor cantheybe considered predecessors in interest to a party that had arsnotiae
to develop testimonpertaining to the actions that give rise to their purported civil
liability. What is morethe underlying inquiry in the criminal case (whether Amobi
was guilty of assaultind the present civil cagevhetherDefendants ClaywValdren

and Brownwithheld information and otherwise took steps to malicious prosecute



Amobi) arevery different,which means thathese Defendantsiight be prejudiced by
the admission of testimorthatwasdevelopedn an entirely different context by
guestioners who did not share their motives

Plaintiffs also argue that White’s statements rbayoffered as noihearsay co
conspirator’s statements under Rule 801(d)(2)&t,they have not madena profferto
the Courtlaying out theevidence thatlemonstrateg§l) that White was part cd
conspiracy and2) thatthe statemerstthey seek to admwere madeduring the course
and in furtherance of the conspiyacSeeBourjaily v. United States483 U.S. 171, 175
(1987)(“Before admitting a ceconspi@ator’s statement over an objection that it does
not qualify under Rule 801(d)(2)(E), a court must be satisfied that thenstat
actually falls within the definition of the Rule. There must be enk that there was a
conspiracy involving the declarant and the nonoffering pamy, that the statement was
made during the course and iiurtherance of the conspiracy.’”). This failure might be
attributable to fact thaPlaintiffs seek the admission of the entire transcript of White’s
testimony, anchave faled identify the specific statements they consider to be
statements made in furtherance of a conspirdayany eventthe hearsay rule bars the
admission of this testimony in its current form for the reasons statedefore the
Court will GRANT Defendants'motion with respect t&xhibit 80 and exclude White’'s
testimony To the extent that Plaintiffs wish to identify specific statements in the
testimony that qualify as nehearsay or a hearsay exception, they are free to do so.

3. Docket Sheefrom Criminal Trial (Exhibit 75)

Although the Court agrees with Plaintiffs that courts are permittadke
judicial notice of the dockets in other judicial proceedirg® Rogers v. District of

Columbia 880 F. Supp. 2d 163, 166 (D.D.2012),it isnot at allclearhow the docket



of the criminal trial is relevant to the remaining claims in this caSzeRIs.” Opp’'n to
Defs.” Supp. Motin Limineat 31 (assertingvithout explanatiorthat “[t]his

information is relevant to show elements of the malicipusseaition claim, as well as
what all transpired during the criminal proceeding[,]” and “is refgva the claim for
damages” for the costs of defending the criminal casBggause Plaintiffs have not
made this most basic showinas is necessary for the Court to evaluate whether and to
what extent the docket of the criminal trial has any bearing on the issdiastdhat the
jury must decide in this casthe CourtmustGRANT Defendants’ motion with respect
to Exhibit 75 and exclude the docket sheet frone ttriminal trial, pending Plaintiffs’
demonstratiorof its relevance.SeeFed. R. Evid. 401.

4. Attorney Danny Onorato

In their supplemental motiona limine, Defendantseek the exclusion of the
testimony ofDanny Onorato, the attorney who representedoBmn the criminal trial.
(SeeDefs.” Supp. Motin Limineat16-17.) This Courthas considerethe suggested
nature and scope of Onoratdsstimony—the “discovery procedures in thgdriminal]
case, the initial dismissal of the case for failure to comply with disconegyests, the
unprecedented rinstatement of the criminal cagend] the acquittal of Cpl. Amob+-
and finds that such testimony would sebstantially more prejudicial than prative
under Rule 403.SeeFed. R. Evid. 403. The discovery issues in the criminal case or
the dismissal and subsequentinstatement ofhatcase do not plainly pertain to
Defendants in the present case, as it is not clearthleaindividual defendantavho
have been accused of being civilly liable for malicious prosecutiad,any
involvement inthosedecisions. Further, even if these facets of Onorato’s testimoay

probative of the claims in this cag@norato’stestimony islikely to be unduly



prejudicial, giventhat he was Amobi’s criminal defena¢étorney(which indicates
significant biaswith respect to his views of how the criminal case unfolded) that

his testimonyregarding the manner in which the criminal trial was prosecuted might b
improperly viewed by the jury as an opinionam analysis of the conduct in the case.
Neither party has opted to present expert withesses in this m&éesfFed. R. Evid.

702. And this Court is concerned that permitting a withess with unquestionable
criminal defense expertise to testify about the prior criminal procesdipgn which
Plaintiffs’ malicious prosecution claims are based comes perilousbedio that,
especially when the probative value of any such testimony as it relates te¢rsions
and actions of the individual defendants has not been established.

Accordingly, the Court willGRANT Defendants’ supplemental motiam limine
with respect to Onorato’s testimomggarding Amobi’s criminal trialand will exclude
his testimony. To the extent that Plaintiffs wish to call Onorato to testify degar
Amobi’s legal feedn connection with the criminal prosecutiothey may reraise the
issueof offering this limited testimony as it relates to damagean appropriate time.

B. Evidence Pertainhg To The Arbitration Proceeding

With respect to therior arbitration proceedingt appears thaPlaintiffs seek to
offer the entirety of the arbitration hearing transcrigeveral hundred pages’ woth
as reflected in Exhibit 28007.10.02 Amobi Arbitration Transcriptand they also
wish to admit into evidencthe arbitrator’s ultimate finding that Amobi was improperly
removed from his positiorgxhibit 39 (2007.12.21 Arbitration Opinion and Award
Importantly, it is through the arbitration trecriptsthat Plaintiffs seek to offer the
testimony of Phuoc Nguyen, who served as the hearing officer in Amobineva

proceeding. In additiorRlaintiffs request thathelive testimony ofAnn Kathryn S¢



anattorney who represented Amobitime arbtration proceedingbe allowed during the
instant trial The Court’s conclusions regarding this evidence (which pertains to the
arbitration proceeding that is at the heart of Plaintiffs’ claim of mali€iprosecution

of administrative removal) are as foWs.

1. The Arbitrator's OpinionExhibit 39)

As an initial matter, the Court must address a new argubthahtPlaintiffshave
madewith respect to the arbitrator’s opiniorihatthe arbitrator’s conclusions are
bindingwith respect taheissues that th@ury must deciden the upcoming trial (See
Pls.” Proffer of Evid. and Memat 27-28 (arguingthat “Defendants should be precluded
from disputing any issues of fact or conclusions that arose in the priorgrioges
under the doctrine of collateral estoppel” and that, specifically, éDeéants should be
precluded from challenginthe findings of the arbitrato)” Plaintiffs’ “collateral
estoppel” contentioms incorrect for several reasons.

First of all, thearbitrator’s opinion has no preclusivéfect because thprior
arbitration proceeding addressed omllgetheror notthere was cause for Amobi’s
removal from his Department of Correctiopgsition as a general matteseg Exhibit
39 at3), andthe arbitratordid not specifically consider or dets the knowledge,
intentions, and actions of the individuadféndantswhich is what thejury will be
required to determinm this malicious prosecution of administrative remocake. See
Parklane Hosiery Co. v. Shord39 U.S. 322, 3261979) Second Plaintiffs have
pointed to no persuasive authority for their assertion that the resulig afrbitration
can determine the outcome of issues litigated at.tria the contrarysimilar
precedenthiave generdy deniedthat arbitral awards deserve deferencéave

preclwsive effectin the litigation context;ndeed, he Supreme Court hasnphasized

10



that labor arbitrations are not judicial proceedings for the purposdsedidderal Full
Faith and Credit Statute, 28 U.S.C. § 1738, drths alsmoted that arbitrationsannot
“provide an adequate substitute for a judicial trial” because “arbia@fihding is
generally not equivalent to judicial factfindingMcDonaldv. City of W. Branch,
Mich., 466 U.S. 284, 2901984) see also Alexander v. Giner-Denver Co, 414 U.S.
36, 57-58 (1974) It is alsoclear to this Court tha®laintiffs have waivedny collateral
estoppelargument by failing teitherraise ths issues at summary judgmeatinclude
it in atimely filed motionin limine. (SeeScheduling Order, ECF No. 231.pPlaintiffs
raised this argument for the first time in the context of a memorandum thdtniitsed
to the Courtwith its revised list of withesses and exhibits, three weeks shy of trial.
(SeePlIs.” Proffer of Evid. and Memat 2728.) Thus, both substantively and
procedurally, the argument must be rejected.

Having decided that the arbitrator’s findings do not bind the participantsein t
instantcaseor otherwise preclude the submission to the jury of issues of fact that the
previously arbitrator decidedhe Court next considers the admissibility of the
arbitrator’s opinionas evidence in the upcoming triakimilar to the Court’s concerns
regarding the opinion of the criminal cousge supr&artl.A.1, this Courtis alsoof
the opinion thathis evidencevould besubstantiallymore prejudicial than probativié
it is submitted to jury SeeFed. R. Evid. 403.Admissionof the arbitrator’s opinion
would likely cause confusiogiven thescope ofthe inquiry the arbitratoconducted,
andits similarity toone of the elements of the malicious prosecution claim., “the
absence of probable cause for the proceedinghAiiobi v. D.C. Deg’of Corr., 755

F.3d 980, 992 (D.C. Cir. 2014)The jury must make its own determinaticegarding

11



whether or not this element is satisfisde Athridge 474 F.Supp.2d 102, 109 (D.D.C.
2007) and there is a substantial risk that it would defer to the arbitrator’duwsian in
this regard, rather than undertaking its own evaluation, if such conclusion istedimi
into evidence

Similarly, becaus¢he arbitrato’s findingsrest onassessments alie credibility
of the witnesses who testified durinige arbitrationhearing(see Exhibit 39 at 23
(noting expresslyhat “the Arbitrator conslered the witnesses’ demeanor, motivation
and the consistency of their rendition of the disputed factBere is a substantiaisk
thatthe jury’s own determination of the credibility of desame witnesseisn the
context of this triawill be influerced in a manner that is prejudicial to Defendahts
the arbitrator’'s assessment is admitted into evidence at thighin, while Plaintiffs
would no doubt prefer to be able to rely on the arbitrator’s prewtonslusions
regarding some of the same fathsit the jury will be called upon to decide in the
context of the instant case, this Court is justifiably concerned thatdrbitrator’s
comments and findings regarding the credibibfywitnesses who also testif[yt trial
would either usurp thgury’s role in assessing credibility or would be unfairly
prejudicial.]” Wilmington v. J.I. Case Company93 F.2d 909919(8th Cir. 1986)

Therefore this Court will GRANT Defendants’ motionn limine with respect to
Exhibit 39 and exclude arbitrator’s opinionSeeFed. R. Evid. 403.

2. Transcrips of PreviousArbitration HearingTestimony Including The
Testimony Of Phuo®guyen(Exhibit 28)

Plaintiffs havefurther sought to introduce large swathstbt testimonythat was
elicited duringthe arbitration proceedingAs a general matterhis testimony is

hearsayseeFed. R. Evid. 801(c)andis significantly more prejudicial than probative

12



bulk form, seeFed. R. Evid. 403. Plaintiffs have also failed to estabiisihelevance
with respect to the elements of the current claieng,, by connecting the offered
testimonyto what the named Defendants knew or,dideFed. R. Evid401, and
Plaintiffs have also failed to show how any hearsay exception applireaddition, he
wholesale admission of su¢bstimonyhas the potential to confuse the jury by
replaying the events of the arbitration proceeding unnecessariys, to the extent
that Plaintiffsseek to offethe entirety of Exhibit 28, this Court will GRANT
Defendants’ motionn limine with respect to that exhibit.

That said, it appears that Plaintiffs intend to introduce, in particular,dhep
of Exhibit 28that containsthe testimony of Phuoc NgyudgseePls.’ Proffer of Evid.
and Mem. at 25)Defendantdhave sought the exclusion of any such evideincdeir
supplemental motiom limine (seeDefs.” Supp. Motin Limineat 17). Plaintiffs
represent that thelyaveattempted to secure Nguyen’s presence at trial by serving her a
subpoena, which was left with her husband, and speakieghonicallyto family
members who indicated that Nguyen was “not well and [] refuses to comeCtot®
testify” (Pls.” Proffer of Evid. and Mem. at 286; see also idat 26(asserting that,
subsequently, Nguyen “did not answer any other phone)cull”

Giventhe representations éflaintiffs’ counsel as an officer of the court, this
Court has no reason to belieMguyen isnot anunavailablewitnessunder Rule
804(a)(5). And with respect to unavailable witnesses, Rule 804(b)(1) provides a
hearsay exception for testimony that was given at a hearing amWwisffiered against a
party or predecesson-interest who had a similar motive to develop the testimobge

Fed. R. Evid804(b)(1). The Court finds that the requirements of Rule 804(b)(1) are

13



satisfied with respect to Nguyen’s prior testinyan the arbitration proceeding, because
Nguyenprovided relevant testimony under oath, and was cexssninedn the context
of a defexse ofDefendant Brown’slecision to remove Amoldrom his position which
is essentiallythe same inquiry in the present cadénlike the prosecution in the
criminal proceeding, the Department of Correctibwasl a similar motive for cross
examining Nguya asthe individual defendants have in the instant context, such that
DOC canlogically be consideredhe predecesséan-interest to these Defendarftsr
this purpose-or at least sufficiently within the “community of interestientified in
Lloyd v. American Export Lines, In&&80 F.2d 1179 (3d Cin1978)—such Defendants
would not be unduly prejudiced by the admissioNgiuyen’sprior testimonyin the
context of this caseSeeAthridge 474 F. Supp. 2d at 115.

Therefore the Courtfinds that Rule 804(b)(1) applies, and on that basiwjlit
DENY Defendants’ supplemental motiam limine with respect to Nguyen’s testimony
and will admither prior testimonyfor the purposes of trial

3. Attorney Ann Kathryn So

Defendants also seek &xcludethe testimony of Ann Kathryn So, an attorney
who represented Amobi during the arbitration proceeding, and who Ptaihtfe
offered to call to the stand in this case“testify to the conduct of the DOC in
falsifying evidence and actions in tlaebitration which tended to cover up misconduct
by DOC officials in the discipline of Cpl. Amobi. (Pretrial Statement, ECF No. 244 at
16; see also id(explaining that Sowill also testify to the disciplinary record of
Director Devon Brown and his abai®fthe remand process in this casg For the
reasondhat this Court provided with respect @orato,see supraPartl.A.4, the Court

finds that So’s testimony woulbe substantially more prejudicial than probatiFed.
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R. Evid. 403, given So’s apparent bias in favor of Amobi and her connection to the law
firm that is handling the instant case.

Specifically, t appears that So was not only Amobi’s attorimeyhe context of
the administrative hearingput alsoworked for Plaintiffs’current counsetiuring that
administrative proceeding(SeeExhibit 39 at 1.) Thus, allowing her to testify would
be akin to permitting counsel for a party to create and present his or hdaotsro
the jury at trial, and Plaintiffs have offered no cases shgtgest that the Rules of
Evidence authorize such a prejudicial presentation. Moredesauseso’stestimony
about the conduct of the arbitration will be from the standpoiralefjaladvocate gee
Pretrial Statemendt 16, it raises thespecterof the improper introduction of expert
opinion, as described aboweath respect to Onorato

In short,Plaintiffs’ counsel will be permitted to make legal arguments about the
facts thatare presentetb the jury based on the evidence properly admigettid, but
counsel’s view of the facts is not evidence, and Plaintiffs areenttled topresent
their narrative as such Hiltering it throughthe testimony oAmobi’s previouslawyer.
This Court has no doubt that such testimony is improper, and at thdeast, its
limited probative value is substantially outweighedtbg prejudicehat such practice
would create with respect to the jury’s perceptiorDefendants.SeeFed. R. Evid.
403. Accordingly, the Court wilGRANT Defendants’ supplemental motiin limine

with respect to So’s testimony, and will exclude her testimony fioah.
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1. OTHER EXHIBITS

Attachedis a tablethat lists other disputeexhibitsthat Plaintiffs seek to offer
(seeAmended Exhibit List and Dsf Revised Objections, ECF N&47-3), followed by
the Court’s ruling with respect to each such exhibit.

Notably, with respect to botthe criminal and administrativeroceedings, it
appears that Plaintiffs have marked for admissatiretranscripts as well as nearly
the entire cogous offilings and briefings from these proceedingathout identifying
the particular portions they intends to use, and for what purposes he intendsrto offe
them. Consistent with the Court’s view that not all aspects of thesepgrooeedings
will be relevant to the remaining claimge Court has granted Defendants’ motion with
respect to many if not all of these exhibits, and has thereby left i Bfpatntiffs to
identify the particular pieces of evidence, if atlyatthey intendto offer in theircase
in-chief andthe purposes for such evidenisebeingoffered

Furthermore, and finallyin some instances, the Court determined that it could
not make a finatecision regarding the admissibility of the evidence based on the
parties’ briefing, because the requiradalysisis contextspecific and must be made on
a caseby-case basis. Isuchinstancesthe Court has denied the objection without
prejudice and has provided guidance concerning the requirements for potential
admission. Defendants afee to renew their objection at the time these exhibits are
offered.

As indicatedn the attached tableny exhibits that have not been withdrawn and
that are not discussed in the instant Opinion Wéladdressed, and ruled upon, at the
Final PretrialConference.The parties should also be advised that the testimony of

witnessess evidencein and of itself, which means that documentary evidence.,

16



transcripts or othewritten materials—might be deemedumulative to the extent that
testimonyregarding the information conveyed haseadybeenelicited. The parties
are encouraged to be aware of the risk of confusing the jury in seekingrthesaon of

entire transcripts or documents.

DATE: June 19, 2018 KAanjs Brown Packson
s y

KETANJI BROWN JACKSON
United States District Jueg
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Amobi et al. v. Bro

Court’s Rulings on Disputed Plaintiffs’ Exhibits

wn, et al(08-cv-1501)

Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections
2006.07.14 Britton | DENIED Not hearsay Not offered for the truth of the matter --
Follow Up Letter to asserted; only offered to show what reasons
Summary Removal were provided for Amobi’s firing
Notice
2006.06.06 Derrick | DENIED Not hearsay Not offered for the truth; in fact, being --
Brown Interview offered to show that what was assertedds
Memo true
Relevant to malicious prosecution claims bfc
the memo was relied upon by Brown and sent
to the U.S. Attorney’s Office
2006.06.04 Taylor | DENIED Not hearsay Not offered for the truth of the matter --
DCDC-1 Incident asserted, but for the effect on the reader o
Report listener (Defendants)
2006.06.04 Harris | DENIED Not hearsay Not offered for the truth of the matter --
DCDC-1 Incident asserted, but for the effect on the reader o
Report listener (Defendants)
2006.06.04 Wallace| DENIED Not hearsay Not offered for the truth of the matter --
DCDC-1 Incident asserted, but for the effect on the reader o
Report listener Defendanty
DC Code § 23581 | GRANTED | Rule 401 Irrelevant to the remaining claims --
(2007)
2006.06.04 White DENIED Not hearsay Not offered for the truth of the matter --

DCDC-2 Incident
Report

asserted, but for the effect on the reader o
listener (Defendants)

A-1




Amobi et al. v. Bro

wn, et al(08-cv-1501)

Nguyen Hearing
Officer
Recommendation

the difference or change in
recommendatior-not that either view was
the correct one

Patently relevant to malicioysrosecution of
administrative removal claim

Not more prejudicial than probative of
decisionmaking regarding Amobi’s removal

# Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections
10. | 2006.06.04 DENIED Not hearsay Not offered for the truth of the matter --
Cumingham asserted, but for the effect on the reader o
DCDC-1 Incident listener (Defendants)
Report
11. | 2006.06.04 Amobi | DENIED Not hearsay Not offeredfor the truth of the matter --
DCDC-1 Incident asserted, but for the effect on the reader o
Report listener (Defendants)
14.| 2006.08.11 Case DENIED Not Court will need to make this determination | Lay foundation;
Referral Memo without necessarily based orabetter understanding of the explain purpose for
prejudice | hearsay foundation and the purpose for which it is | which it is being
being offered offered
16. | 2006.08.03 1st DENIED Not hearsay Offered not for the truth but the demonstrat --
Nguyen Hearing the difference or change in
Officer recommendation-not that either view was
Recommendation the correct one
Patently relevant to malicious prosecution of
administrative removal claim
Not more prejudicial thaprobative of
decisionmaking regarding Amobi’s renval
18. | 2006.08.21 2nd DENIED Not hearsay Offered not for the truth but the demonstrat --
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Report (DCDC2) —
Holzinger

asserted, but for the effect on the reader o
listener (Defendants)

Holzinger’'ssignature appears on the report
lack of knowledge is something to be
explored on crosgxamination

# Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections
20. | 2006.10.23 GRANTED | Rule 401 Unclear what element in the remaining Show relevance;
Administrative relevance claims this is relevant to explain intended use
Leave Notice Hearsay Unclear what purpose it is being offered fo
and what hearsay exception applies, if any
21.| 2006.06.04 Derrick | DENIED Not hearsay Not offered for the truth but the potential | --
Brown Inmate effect on the reader/listener
Injury Report Relevant to knowledge of Defendants with
respect to disciplining Amobi
22.| 2006.11.28 Fax of | DENIED Not hearsay Not offered for the truth b/c offered to show --
DOC Office of that representations were made
Internal Affairs Plainly relevant to malicious prosecution
Amobi File to US claim
Attorney’s Office The Court vill focus the jury ontheseDefs.
as a matter of the instructions
23. | DOC Office of DENIED Not hearsay Not offered for the truth b/c offered to show --
Internal Affairs that representations were made
Amobi File Plainly relevant to malicious prosecution
claim
The Court wll focus the jury ontheseDefs.
as a matter of the instructions
24. | 2006.06.04 Inadent | DENIED Not hearsay Not offered for the truth of the matter --
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Transcript

# Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections
26. | 2006.06.07 Clay DENIED Rule 106 e No requirement that a party put the entirety --
Incident of a document into evidence;elfs. can offer
Memorandum to the rest if they so choose. Fed. R. Evid. 106.
Director Brown
27.|2006.06.07 White | DENIED Not e Might not beoffered for the truth of the Demonstrate_not
Incident without necessarily matter asserted being used to prove
Memorandum to prejudice hearsay e The Court can address with a limiting chain of command or
Clay instruction other asserted matte
28. | 2007.10.02 Amobi | GRANTED | Rule 403 [Addressed in Part 11.B.®2f the Memorandum | Identify specific
Arbitration Hearsay Opinion) portions or
Transcript e Wholesale use of arbitration transcript is | statements that fit
significantly more prejudicial than probative hearsay exception
o Unclear what hearsay exceptions apply
29.|2007.11.06 OLRCB | GRANTED | Rule 401 e Relevance of this brief is unclear; unclear | Explain purpose for
Amobi Arbitration Rule 403 what it is being offered to show which it is offered
PostHearing Brief e Lawyers’ legal arguments are not evidence| and probative value
e More prejudicial than probative given that
probative value visa-vis the remaining
claims is not established
32.|2007.05.30 Amobi | GRANTED | Rule 403 e Not admissible wholesale; substantially mo ldentify specific
Criminal Trial Hearsay prejudicial and probative and potential to | portions or

confuse the issues and mislead jury

Unclear what hearsay exceptions apply to
admit former testimony of live withesses wi
will testify in this trial

statements subject tg
showing of relevance
and that fit hearsay
exception
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# Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections
33.|2007.06.28 Hannon| GRANTED | Rule 403 Concerned about prejudicial nature of a pig --
Letter toO’Neill Hearsay of evidence prepared by the lawyer who is
offering it
Unclear what hearsay exception applies to
allow admission
34.|2007.07.10 Hannon| GRANTED | Rule 403 Concerned about prejudicial nature of a pig --
Letter to Montrosse Hearsay of evidence prepared by the lawyer who is
offering it
Unclear what hearsay exception applies to
allow admission
35. | 2009.06.29 Docket | GRANTED | Rule 401 Unclear for what purpose this exhibit is Explain purpose for
Sheet, Amobi v. being offered, and what it shows that makeswhich it is being
DOC, 2008 CA more or less probative an element of a offered, and
000027 B remaining claim relevance to
remaining claims
36. | ULP Flyer about GRANTED | Rule 403 Substantially more prejudicial than probatiy --
Warden Clay No showing of foundation
37.12007.10.01
Repunzelle Johnson (This exhibit is the subject of MIK, which will be resolved the Final Pretrial Conéarce)
Memo to Director
Brown
39.]2007.12.21 GRANTED | Rule 403 [Addressed in Part 11.B.1 of the Memorandum| --

Arbitration Opinion
and Award (FMCS)

Opinion)

e Any probative value far outweighed by risk
of confusing the issues and misleading the

jury
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Request (PERB)

Pls. have not demonstrated how a hearsay
exception applies

# Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections
40. | 2008.01.03 Motion | GRANTED | Rule 403 Potential for confusion b/c filed by --
to Confirm Plaintiffs’ counsel and consists of legal
Arbitration, Amobi arguments that the jury need not be bothered
v. DOC, 2008 CA with
000027B Needlessly cumulative of any evidence or
testimony that the awardald to be enforced
46. | 2008.04.01 Motion | GRANTED | Rule 403 Potential for confusion b/c filed by --
to Show Cause why Plaintiffs’ counsel and consists of legal
Defendant DOC arguments that thgiry need not be botherec
Should Not Be Held with
in Contempt, Amobi Needlessly cumulative of any evidence or
v. DOC, 2008 CA testimony that the award had to be enforced
000027B
51.| 2008.05.09 Order
Confirming Chapter
13 Plan, Ngozi (This exhibit is the subject of MIL GQyhich will be resolved the Final Pretrial Conference)
Amobi, Bankruptcy
Petition #:0717881
53.|2008.05.16 Status | GRANTED | Rule 401 Wholesale admission of a hearing transcrig Show purpose for
Hearing Transcript, Rule 403 is confusing for the jury which it is being
Amobi v. DOC, Hearsay Plaintiffs have not demonstrated how a offered, identify
2008 CA 000027B hearsay exception applies to statements magertions to which
during hearing hearsay exception
applies
62.|2008.07.28 GRANTED | Rule 401 Relevance not shown Demonstrate
Agency’s Rule 403 Wholesale admission of prior pleadings is | relevance; show
Arbitration Review Hearsay confusing for the jury purpose for which it

is being offered;
identify portions to
which heasay

exception applies
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Amobi, Bankruptcy
Petition #:07-17881

# Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections
63. | 2008.08.18 GRANTED | Rule 401 Relevance not shown Demonstrate
FOP/DOC’s Rule 403 Wholesale admission of prior pleadings is | relevance; show
Opposition to Hearsay confusing for the jury purpose for which it
Agency’s Pls. have not demonstrated havhearsay | is being offered;
Arbitration Review exception applies identify portions to
Request (PERB) which hearsay
exception applies
65. | 2009.05.29 Chapter
13 Trustee Final
Report and Account, (This exhibit is the subject of MIL G, which willdoresolved the Final Pretrial Conference)
Ngozi Amobi,
Bankruptcy Petition
#: 07-17881
70. | 2013.03.20 DENIED Rule 401 Court may take judicial notice of the --
Judgment of Rule 201 judgment
Absolute Divorce Relevant to loss of consium claim
and Consent Order To the extent that document was not provided
in discovery, no showing of prejudice to
Defs.
71. | Photos of D.C. Jail | GRANTED | Rule 403 Photos appear to be reenactments, not --
Interior evidence; much more prejudicial than
probative
At most,Pls. may use demonstrative
evidence to show how things happened
72. | Photos of D.C. Jail | GRANTED | Rule 401 Unclear what the relevance of these photog --
Exterior are to the claims in this case
74. | Docket Sheet, Ngoz

(This exhibit is the subject of MIL G, which willebresolved the Final Pretrial Conference)
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# Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections
75. | Docket Sheet, GRANTED | Rule 401 [Addressed in Part I.A.8f the Memorandum | Show relevance of
United States v. Rule 403 Opinion| docket sheet
Amobi, 2006 CMD e Unclear what the relevance of the docket ig
12120 and what purpose it is being offered for, and
what elements of claims this exhibit is
probative of
77.12007.06.04 GRANTED | Rule403 [Addressed in Part I.A.®f the Memorandum | Identify specific
Testimony of Hearsay Opinion) statements that are
Derrick Brown from ¢ Relevance of testimony w/r/t/ remaining probative of
Criminal Trial claims is unclear, and substantially more | remaining claims,
prejudicial than probative and indicate hearsay
e Prior testimony is hearsay exception
80. | 2007.06.04 GRANTED | Hearsay [Addressed in Part I.A.®f the Memorandum | Show applicable
Testimony of Elbert Opinion) hearsay exception
White from Amobi e Not admissible as unavailable witness’s prior
Criminal Trial testimony under Rule 804(b)(1) because it|is
not being offered against a party whose
predecessor in interest had a similar motive
to develop testimony
¢ Plaintiffs have not made showing sufficient
for admission as ceonspirator statement
under Rule 801(d)(2)(E)
81. | 2007.06.04 Findingg GRANTED | Rule 403 [Addressed in Part I.A.df the Memorandum | Pls. may offer it in

of the Court from
Amobi Criminal
Trial

Opinion)

e Substantially more prejudicial than probativ

e Likely to confuse the issues and mislead th
jury, and usurp jury’s determination of the
credibility of witnesses in this case

redacted form with
enly the verdict of
ghot guilty if they
wish
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Hearing Officer
Report without
letterhead

Rule 401

asserted, but for the effect on the reader o
listener (Defendants)

# Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections

83. | Sketch of Area of | DENIED FRE permits May be relevant to show the area where th{ PIs. must lay proper
Incident Occurrence without demonstrativ| incident took place foundation for

prejudice |es Foundation is unclearwho authored the exhibit
exhibit? On what basis?

84. | Information on GRANTED | Rule 403 Photos are substantially more prejudicial | Show relevance of
Derrick Brown'’s Rule 401 than probative and potentially cumulativa, | inmate Brown’s
Alleged Injuries Hearsay light of other available evidence to show | injuries and non

inmate Brown’s injuries€.g, Exhibit 21) hearsay purpose
The report section of the exhibit might be
allowed, subject to showing @élevance and
a proper norhearsay purpose
87. | 2006.06.04 Incident| DENIED Not hearsay Not offered for the truth of theatter --
Report— White asserted, but for the effect on the reader o
listener (Defendants)
88. | 2006.05.26 DC GRANTED | Rule 403 Substantially more prejudicial than probatiy --
DOC Disciplinary in drawing jury’s attention inmate Brown'’s
Report for Derrick history
Brown
89. | Derrick Brown GRANTED | Rule 403 Substantially more prejudicial than probatiy --
Criminal Papers in drawing jury’s attention inmate Brown'’s
history
91. | 2006.08.06 Nguyen| DENIED Not hearsay Not offered for the truth of the matter Pls. must lay proper

foundation
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# Exhibit Court’s Evidentiary | Reasons Requirements for
Ruling on | Basis Potential Admission
Defs.’
Objections
92. | Amobi Fitness for | DENIED Rule 401 e Might be relevant to claims of malicious Pls. must show
Duty without prosecutiorrelated to Amobi’s purpose for which it
prejudice administrative removal is offered
e Can be offered not for the truth of the matter
99. | Legal Fees of GRANTED | Rule 401 e Court does not have a copy of this exhibit | --
Hannon Law Group Rule 403 e Thelegalbass upon which Plaintiffs’ may

recover attorney’s fees for the present

litigation in the context of punitive damages

is unclear

D
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