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BEFORE THE UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

Farm-to-Consumer :
Legal Defense Fund, et al. : Case No. 1:08-cv-01546-RMC

Plaintiffs :. JudgeRosemaryM. Collyer
y ;
U.S. Department of Agriculture, et al.
Defendants

PLAINTIFES' MEMORANDUM IN SUPPO RT OF MOTION FOR LEAVE TO
FILE FIRST AMENDED COMPLAINT

Necessity of the Motion

Fed. R. Civ. P. 15(a)(1) provides, inrpdhat a party may amend its pleadings
“once as a matter of course: (A) before besagved with a responsive pleading. . ..” In
this case, both Defendants have filet@tion to dismiss and Defendant Michigan
Department of Agriculture has combinigsimotion to dismiss with a motion for
summary. Neither Defendant haedi an answer in this case.

According to the D. C. Circuit Court éppeals, Rule 15(a) “guarantee[s] a
plaintiff an absolute right” to amendeltomplaint once at any time so long as the
defendant has not served a responsive plgaaid the court has not decided a motion to
dismiss. Seelames V. Hurson Assocs., Inc. v. Glickn2#9 F.3d 277, 282-283 (D.C.
Cir. 2000). This Court has alsecognized that Rule 15(a) @nantees “a plaintiff a right
to amend a complaint once at any tim&be the defendant has filed a responsive
pleading.” SeeEvans v. Chase Manhattan Mortg. Co(. Collyer), Not Reported in
F.Supp.2d, 2005 WL 555411, pg. 2, (D.D.C., 2005.)

The motions filed by Defendants do not ditnge a responsivpleading. As the
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D.C. Circuit Court of Appealbas stated, “We have repeatedlgrified that a motion to
dismiss is not a responsive pleaglfor the purposes of Rule 15lames V. Hurson
Associatesinc. v. Glickman 229 F.3d 277, 283, (C.A.D.C., 2000). See also:
Confederate Memorial Ass'mc. v. Hines 995 F.2d 295, 296, (C.A.D.C., 1993) (“As a
motion to dismiss is not ordinarilyonsidered a “responsive pleading” un&ede 15(a)
(citation omitted), appellants could have awbed their complaint af right prior to the
court's decision on the motions.”). This Court has reached the same conclusion. See:
Davis v. U.S(J. Collyer), Not Reported in F.Supp.2d, 2006 WL 2687018, fn. #1,
(D.D.C., 2006). Thus, Plaintiffs are entitled under Rule 15(a) to file their First Amended
Complaint as a matter of right.

Yet Plaintiffs were to have filed aggonse to Defendants’ motions to dismiss by
January 2, 2009. See Minute Order of 11081/Unfortunately, Plaintiffs’ counsel
inadvertently read the CM/ECF email noticetloé Minute Order that was sent to him as
“1/12/09” on his computer screen and cansantly failed to timely file Plaintiffs’
response to Defendants’ motiondismiss. Consequently, Plaintiffs seek leave of Court
to file their instant First Amended Complaint.

Counsel for Plaintiff apologizes to tourt for missing this filing deadline, for
incurring the Court’s time ineviewing this motion, and pleads excusable neglect.
Plaintiffs should not be punishéor the neglect of Counsellherefore, Plaintiffs of
necessity must file their iretit Motion for Leave to file their First Amended Complaint.

Standard of Review

Leave to amend a complaint is usuéfhgely given when justice so requires.”

Nextel Spectrum Acquisition Corp. v. plgic Information and Telecommunications


http://web2.westlaw.com/find/default.wl?rs=WLW8.11&ifm=NotSet&fn=_top&sv=Split&findtype=l&docname=CIK(LE10147292+0001036044+LE00167159)&db=CO-LPAGE&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
http://web2.westlaw.com/find/default.wl?rs=WLW8.11&ifm=NotSet&fn=_top&sv=Split&findtype=l&docname=CIK(LE00125184)&db=CO-LPAGE&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.11&ifm=NotSet&fn=_top&sv=Split&tc=-1&docname=USFRCPR15&ordoc=1993118126&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NewLitigator

Network, Inc (J. Collyer), 571 F.Supp.2d 59, 62 (D.D.C., 2008.). In addiRoite 15(a)
allows a party to amend its pleading to add a new party. \Beggins v. Dist.
Cablevision, Inc.853 F.Supp. 484, 499 (D.D.C., 1994).

Consequently, “leave to amend is to barged absent bad faith, dilatory motive,
undue delay ... or prejudice on the non-moving parfmierican Registry of Pathology
v. Ohiio Cas. Ins. CdJ. Collyer), 401 F.Supp.2d 75, {73.D.C., 2005). The only other
time a motion to amend should be deniedi®n “the amendment would be futile
because the proposed claim would sutvive a motion to dismiss.Nextel Spectrum
Acquisition Corp. v. Hispanic farmation and TelecommunicatioNetwork, Inc (J.
Collyer), 571 F.Supp.2d at 62 (D.D.C., 2008.). Noh#hese situations are present here
as Plaintiffs have taken gt pains to amend their complaint to address the alleged
deficiencies raised by Dendants in their motions.

Plaintiffs originally filed an elevenount complaint, eighbrought under federal
law and three brought under state law. Hodfendants have filed motions to dismiss the
complaint in its entirety anBlaintiffs wish to exercistheir right under Rule 15(a) to
amend their complaint in order to cumgyalleged “defects” itheir complaint.

Plaintiffs’ amended complaint does not adg aew claims yet it does add two additional
Plaintiffs. This is acceptable under Rule 15. Sékggins v. Dist. Cablevision, In@53
F.Supp. 484, 499 (D.D.C., 1994).

Defendants have not yet filed an Arsw The Court has not issued a case
management schedule. The administratas®rd is not yet conigte as Plaintiffs
anticipate supplementing the record filed byfdelant USDA. The case is in its early

stages. Defendants will not be prejudiced Kirst Amended Complaint is filed. If
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Plaintiffs are granted leave to file thé&irst Amended Complaint both of Defendants’
pending motions should be rendered moot. Be&lister v. Potte(J. Collyer), 570
F.Supp.2d 24, in.3 (D.D.C., 200&8mos v. The District of Columb{d. Collyer), Not
Reported in F.Supp.2d, 2008 WL 5227177, (D.D.C., 2008)holic Cemeteries of
Archdiocese of Washington, Inc. v. Nordlinger Inv. C@dpCollyer), Not Reported in
F.Supp.2d, 2005 WL 525415, fn.#2, (D.D.C., 200&pnsequently, leave to amend
should be freely granted.
Conclusion

Plaintiffs should not be punished foetheglect of their Counsel. Rule 15(a)
provides for amendments as a matter of riggfore a responsive pleading has been filed,
Plaintiff's proposed amended complaint addressgkof the alleged “deficiencies” argued
in Defendants’ motions, and Plaintifisonduct does not amount to undue delay, bad
faith, or prejudice to Defendants. Conseqlyetie instant motion for leave to amend is
well taken and should be granted.

Dated: January 7, 2009 Respectfully submitted,

/s/ David G. Cox

David G. Cox (D.C. Bar No. OH 0020)
4240 Kendale Road

Columbus, OH 43220
dcoxlaw@columbus.rr.com

Phone: 614-457-5167

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

| hereby certify that on January 7, 2008|ectronically filed PLAINTIFFS’
MEMORANDUM IN SUPPORT OF MOTDON FOR LEAVE TO FILE FIRST
AMENDED COMPLAINT with the Clerk of te Court using the CM/ECF system, which
will send notification of such filing to the following:

Peter T. Wechsler
peter.wechsler@usdoj.gov

Trial Attorney

United States Department of Justice
Civil Division

Federal Programs Branch

20 Massachusetts Avenue, N.W.
Washington, D.C. 20530

Counsel for USDA

and

James E. Riley
rileyje@michigan.gov

First Assistant

Danielle Allison-Yokom
allisonyokomd@michigan.gov
Assistant Attorney General
Michigan Department of Agriculture
Environment, Natural Resources
and Agriculture Division

525 West Ottawa Street

6th Floor Williams Building
Lansing, M| 48913

Counsel for MDA

/s/ David G. Cox
DavidG. Cox




