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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NICK KORETOFF, d/b/a
NICK KORETOFF RANCHES, etal.,

)
)
)
)
)
)
)
)

Plaintiffs,
V. Civil Action No. 08-1558 (ESH)
THOMAS VILSACK, Secretary, )
United States Department of Agriculture, )
Defendant. ))

)

MEMORANDUM OPINION

In 2007, in response @almonellaoutbreaks in 2001 and 2004tlwere linked to raw
almonds, the United States Department of Adtica (USDA) promulgate a rule requiring that
almonds produced domestically be pasteurizethemically treated against the bacteria.
Almonds Grown in California; Outgoing @lity Control Requirements, 72 Fed. Reg. 15,021,
15,034 (Mar. 30, 2007) (codified atC.F.R. § 91.442(b)) (théSalmonellaRule”). Plaintiffs,
California almond producers,dirght suit against the Secrstaf Agriculture in 2008 to
challenge th&almonellaRule. (Complaint, Aug. 9, 20QBkt. No. 1]; First Amended
Complaint, Dec. 5, 2008 [Dkt. No. 9].)

Pending before the Court are plaintiffs’ and defendant’s cross-motions for summary
judgment. $eePlaintiffs’ Motion for Summary Judgent, Aug. 8, 2011 [Dkt. No. 46] (“PIs.’
Mot.”); Defendant’s Motion for Summary Judgnteand Opposition to Plaintiffs’ Motion for

Summary Judgment, Sept. 15, 2QDkt. No. 47] (“Def.’s Mot.”); Plaintiffs’ Opposition to
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Defendant’s Motion for Summagudgment and Reply in Supporf Plaintiffs’ Motion for
Summary Judgment, Oct. 31, 2QDkt. No. 51] (“Pls.” Response”); Defendant’s Reply in
Support of Defendant’s Motion for Summarydgment, Nov. 18, 2011 [Dkt. No. 54] (“Def.’s
Reply”).) For the reasons stated below, @oairt will deny plaintifs’ motion for summary
judgment and grant defendant’s motion for summary judgment.
BACKGROUND
In a prior decision irthis matter, the D.C. Circuitescribed the relevant background:

This case involves th&gricultural MarketingAgreement Act of 1937, a
landmark piece of legislation that arasé of the farming catastrophe during the
Great Depression. The AMAA authorizi® Secretary oAgriculture to
promulgate marketing orders that regeltite production and sale of agricultural
commodities. 7 U.S.C. 88 601-674. It seek“avoid unreasonable fluctuations
in supplies and prices” efarious farm commoditiesld. § 602(4). The AMAA is
currently applied to about three dozsgricultural commodities, such as milk,
avocados, oranges, and peanégricultural marketing orders may dictate the
“total quantity” of a regulated commodityold in a particular region, as well as
the “grade, size, oguality thereof.” Id. 8 608c(6)(A). . . .

In 1950, acting pursuant to the AMA#&e Secretary of Agriculture
promulgated the California Almond Masting Order, 7 C.F.R. pt. 981. The
Almond Order has been amended oftethe 60 years since. Among other
things, the Order sets quality standafor commercially sold almonds and
regulates the quantity of almondstimay be sold in a given year.

In the wake of two$almonellaoutbreaks in 2001 and 2004, the
Secretary in 2007 issued [tBalmonellaRule] under the Almond Order. . . .

! The government has also moved to strike the appendix of documents that plaintiffs submitted
with their motion for summary judgment. (Defentla Motion to StrikePlaintiffs’ Appendix of
Exhibits, Sept. 15, 2011 [Dkt. Nd8]; Plaintiffs’ Opposition tdefendant’s Motion to Strike,
Nov. 1, 2011 [Dkt. No. 52]; Defend#s Reply in Support of Defendéis Motion to Strike, Nov.
18, 2011 [Dkt. No. 55].) Because the Court concuthat plaintiffs’ claims fail regardless of
whether the extra-record eviderise&onsidered (in large pdrecause that evidence either
undermines plaintiffs’ arguments or is neutathem), the Court denies the government’s
motion as moot.See Zuber v. Aller396 U.S. 168, 171 n.1 (1969) (Although “[t]he parties have
devoted a good deal of energy to disputing whastitutes the record in this litigation[,] . . .

[tihe Court need not pause over the controversy since none of the materials in [plaintiffs’]
appendix is decisive of the action before [it].”).
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The [SalmonellaRule] required the use ohe of several approved
methods for reducing [&lmonellabacteria in almondsll involving either
pasteurization or chemical treatmennefrly all almonds sold. 7 C.F.R. §
981.442(b). . ..

The current dispute arises primarily because $iadnfionellaRule] had the
effect of largely eliminating the domestaw almond market. [Plaintiffs] are
California almond producers who greaw almonds for domestic U.S.
consumption. Because thgglmonellaRule] devastated the market for domestic
raw almonds, those producettege that they lost botheir expected profits from
the premium price paid for raw almonaisd the return on investments they had
made in production equipment.

Koretoff v. Vilsack614 F.3d 532, 534-35 (D.C. Cir. 2010K¢retoff II’) (emphasis
added; citation omitted).

Plaintiffs’ First Amended Complaint allegé¢hat the Secretary exceeded his authority
under the AMAA and the Almond Order when promulgatingShénonellaRule (first and third
causes of action); that tlgalmonellaRule is void because it wgromulgated by notice and
comment rulemaking without a hearing and withioeilhg subject to a vote by almond producers
(second cause of action); and that8a¢émonellaRule is void because the Almond Order, under

which the Rule was issued, was itself not lalyfpromulgated (fifth cause of actioh).

2 Plaintiffs’ First Amended Complaint also alleged that$aémonellaRule is not supported by
the record and is arbitrary and caprici¢imrth cause of action), and that tBalmonellaRule
improperly regulates the retail market for almomdsiolation of theAMAA (sixth cause of
action). Plaintiffs have withdrawn their claim that 8&monellaRule is arbitrary and
capricious. $eePlaintiffs’ Opposition to Defendantidotion to Strike, November 1, 2011 [Dkt.
No. 52] at 2 (“Plaintiffs do not challengeetifiactual findings of the agency . . Plaintiffs only
challenge the authority of USDA to promulgate the fulemphasis added)ee alsdPls.” Mot.
at 3—4 (setting forth the issues presentetthimlitigation and not arguing that tBalmonella
Rule is arbitrary and capricious).) Accordipngliefendant’s motion fsummary judgment is
granted as to plaintiffs’ fourtbause of action. Plaintiffs’ sixtcause of action was previously
dismissed by this Court on March 9, 2009, for fa&lto exhaust administrative remedi&ee
Koretoff v. Vilsack601 F. Supp. 2d 238, 243 (D.D.C. 200K dtetoff I'), aff'd in part and
rev'd in part 614 F.3d 532, 541 (D.C. Cir. 2010) (affirmitige dismissal of plaintiffs’ sixth
cause of action but reversing the dismissal ainpiffs’ other causes @ction, holding that the
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STANDARD OF REVIEW

The Administrative Procedure Act, 5 U.S.C. 88 @0%eq (“APA”), “establishes a cause
of action for those ‘suffering legal wrong becansagency action, or adversely affected or
aggrieved by agency action.Td. at 536 (quoting 5 U.S.C. 8§ 702s relevant here, the APA
requires a reviewing court thold unlawful and set aside agency action, findings, and
conclusions” that are in exsg of statutory authority, 5 U.S.C. § 706(2)(C), or “without
observance of procedures required by lawd.”8 706(2)(D).

Under the APA, summary judgment “serves as the mechanism for deciding, as a matter
of law, whether agency action is . . . cotesi with the APA standard of reviewSierra Club v.
Mainella, 459 F. Supp. 2d 76, 90 (D.D.C. 2006) (citRighards v. INS554 F.2d 1173, 1177 &
n.28 (D.C. Cir. 1977)). Accordingly, “when a pasgeeks review of agency action under the
APA,” the usual summary judgment standard doespply and “the distct judge” instead “sits
as an appellate tribunal Am. Bioscience, Inc. v. Thomps@69 F.3d 1077, 1083 (D.C. Cir.

2001)3

AMAA does not preclude almond producersrir obtaining judiciateview of theSalmonella
Rule).

% In filing their motion for summary judgmenmtlaintiffs appended a separately paginated
“Statement of Material Facts Support of Plaintiffs’ Méon for Summary Judgment.”Sée

Pls.” Mot. at 33-57 (page numbeegerring to those of the overall motion, which was filed as a
single PDF on the Court’s ECF docket).) Defamds correct in arguing that plaintiffs’
submission was improperSéeDef.’s Mot. at 5 n.5 (“Rather #m following the requirements of
Local Rule 7(h)(2), which applies to” agengyiew cases, plaintiffs “included a separate
statement of material facts pursuant to Local Rigig(1), thereby treatgthis case as a civil
action that has proceeded tarsuary judgment after discovery.”)
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ANALYSIS

WAIVER

A central tenet of administrative law requrdose who challenge agency action to raise
their claims before the agency prior to bringing them in cavat’l Wildlife Fed’'n v. EPA286
F.3d 554, 562 (D.C. Cir. 2002) (“[T]here is a nalsolute bar agaihgising new issues—
factual or legal—on appeal the administrative coakt.”). Where, as here, the challenged
agency action followed notice andmment rulemaking, “issues not raised in comments before
the agency are waived and tlisurt will not consider them.Id. There is no exception for
lawsuits alleging that an agency has exceeded its statutory authority or committed a procedural
error. See Lake Carriers’ Ass’'nv. EPB52 F.3d 1, 7 (D.C. Cir. 2011) (“failure to raise a
particular question of statutogpnstruction before an agenaynstitutes waiver of the argument
in court” (colleding cases) (quotiniatural Resources Defense Council v. ERBF.3d 1063,
1074 (D.C. Cir. 1994))0rion Reserves Ltd. P’ship v. Salazg63 F.3d 697, 707 (D.C. Cir.
2009) (reciting “the well-settled premise thaijections to agency proceedings must be

presented to the agency in order to raiseeissaviewable by the courts™ (some internal
guotation marks omittedjjuotingSalt Lake Cmty. Action Program v. Shaldld F.3d 1084,
1087 (D.C. Cir. 1993))). The waiver doctrindleets the deference courts owe to agency
interpretations, respecagiency autonomy, and prorastjudicial efficiency.Ohio v. EPA997
F.2d 1520, 1528-29 (D.C. Cir. 1993) (per curiam).

The government argues that plaintiffs hawaaved all of their @ims by not presenting

them to the USDA during the public notice asanment period that preceded the promulgation

of theSalmonellaRule. SeeDef.’s Mot. at 17-19 & n.12; Def.’Reply at 1-5.) Plaintiffs have



failed to respond to the governmentaiver argument with regatd their fifth cause of action,
alleging thatSalmonellaRule is void because the Almondd@r was not lawfully promulgated.
Plaintiffs have therefore corded the government’s argument that they have waived these
claims. See Three Lower Cntys. Cmty. Health Sdncs.v. U.S. Dep’t of Health & Human
Servs.517 F. Supp. 2d 431, 434 n.2 (D.D.C. 2007). Moeeosven if the Court were to address
the merits of the government’s waiver argumémould grant defendant summary judgment on
plaintiffs’ fifth cause of action because there isevalence in the administrative record that this
claim was pressed before the USDA.

Whether plaintiffs are barred from seeking judicial review of their remaining claims
presents a closer question. Courts “‘excuse]]ekhaustion requiremerfts a particular issue
when the agency has in fact considered the issO&j6 v. EPA997 F.2d at 1529 (quoting
Natural Resources Defense Council v. EB24 F.2d 1146, 1151 (D.C. Cir. 1987)), and
plaintiffs have put forward aehst some evidence to suggest thatagency considered whether
the SalmonellaRule was within its statutory authoriaynd whether it could be promulgated by
notice and comment rulemaking. Regardingfibrmer, one commenter “question[ed] the
authority to impose [a treatment requiremehtbugh this rulemaking” (AR at 55), and in
issuing theSalmonellaRule, USDA responded by statititat it was “implementing this
rulemaking action under the qualitgntrol authority contained ithe [Almond Order].” 72 Fed.
Reg. at 15,031. Regarding théda, a July 2005 “Action Plabdpdate” issued by the Almond

Board of Californi& contrasted theififormal rule making ” required for promulgation of a

* The Almond Board of California (the “Bodjdconsisting of ten members of the alimond
industry selected by the Setary, is charged with administering the Almond Ordgeer
C.F.R. 88 981.22, 981.30-33, 981.38e¢ also supr&ection Il.) Nearly all of the almonds
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treatment rule with theférmal rule making” which would be required in order to modify the

Almond Order. (AR at 895 (emphasis in the original).)

The government counters that neither citasioffices to show that the USDA “actually
considered” plaintiffs’ claims. A the issue of statutory datrity, defendant suggests that the
above-quoted statement “is so tangential to tirejpal thrust of the comment that it cannot
fairly be said to have been presented to [the agency] for resoludbig™v. EPA997 F.2d at
1550, and as to the propriety of notice anchoeent rulemaking, defendant argues that the
Board’s statement preceded the initiation @f thlemaking process and did not specifically
address plaintiffs’ claim. SeeDef.’s Mot. at 18-19; Def.’s Reply at 4-5.) The Court need not,
however, resolve this issue of waiver becatisencludes that the claims fail on the merits.

Il. USDA'S AUTHORITY TO PROMULGATE THE SALMONELLA RULE UNDER
THE AMAA AND THE ALMOND ORDER

One of “[tlhe declared purposes of theMAA]" is “to establish and maintain such
minimum standards of quality and maturity . . . as will effectuate such orderly marketing of such
agricultural commodities as will ba the public interest.”’Fl. Lime & Avocado Growers, Inc. v.
Paul, 373 U.S. 132, 138 (1963) (alteration in the imiad) (quoting 7 U.S.C. § 602(3)). Where
the Secretary “finds that it walipromote” this and other “deckt policies, the Secretary is
empowered upon notice and heariogdopt federal marketing orders and regulations for a
particular growing areajd. (citing 7 U.S.C. 8 608c), and for particular commodities and
products.See7 U.S.C. 8§ 608c(2). Almonds were added to § 608c(2) in IEAR at 113),

and the Almond Order was promulgated in 1958eeDef.’s Am. Ans. 1 40.)

produced domestically are grown in Californi@efendant's Amended Answer, July 6, 2011
[Dkt. No. 44] (“Def.’s Am. Ans.”) at 1 41.)



The AMAA specifies the types of terms arahditions that the Seciaty can include in a
marketing order.See7 U.S.C. 8§ 608c(6) (providingdhmarketing orders for non-milk
commodities, such as almonds, “shall contain one or more of the following terms and conditions,
and . . . no others”ysee also id§ 608c(5) (providing the same as regards marketing orders for
milk and its products). One of the enumeratatégories allows for terms and conditions that

[llimit[], or provid[e] methods for the lintation of, the total quantity of any such

commodity or product, or of any gradgze, or quality thereof, produced during

any specified period or periods, which nisymarketed in or transported to any

or all markets in the current of interstateforeign commerce or so as directly to

burden, obstruct, or affestterstate or foreign commerce in such commodity or

product thereof, during any specified pefrior periods by all handlers thereof.
Id. § 608c(6)(A)

The Almond Order includes provisiodsfining key terms, 7 C.F.R. 88 981.1-981.23;

relating to the opetmn of the Boardid. 88 981.30-981.40; providing for research,

development, and marketing promotion projeicts§ 981.41; providing for volume regulation,

id. §§ 981.45-981.67; and providing for the payment of assessments by almond hendlers

> Marketing orders must also contain one orenaf the terms and conditions specified in 7
U.S.C. 8§ 608c(7), which includbe selection and shapingar agency to administer the
marketing orderd. § 608c(7)(C), and any terms arwhditions “[ijncidental to, and not
inconsistent with, the terms and conditions speatifie the statute “and necessary to effectuate
the other provisions of [the] orderld. § 608c(7)(D). The selected agency may only be
endowed with powers to “administighe] order,” to “make rules and regulations to effectuate
the” order, to “receive, investigatand report to theeSretary” complaints ofiolations of the
order, and to recommend to the Secretary amendments to the lotd®608c(7)(C)(i)—(iv).
With the promulgation of the Almond Ordéine Secretary authorizékde Almond Board of
California to administer it in completecordance with the AMAA'’s prescriptions and
limitations. Compare id. wittv C.F.R. 88 981.38(a)—(d).

® The AiImond Order defines an almond “hatlas “any person handling aimonds during any
crop year, except” for “a grower who sells oalynonds of his own poduction” at his or her

own farm stand and for “a person receiving @hais from growers . . . and delivering these
almonds to a handler.Id. § 981.13.



cover Board expensesd. 88 981.80-981.81. As relevant here, in 1976, following formal
rulemaking §eeAR at 7), the Almond Order was anted and regulations regarding quality
control were added. 7 C.F.R. § 981.42.

Section 981.42 contains separate subsectjomerning quality control for almonds as
they are received by handlers from produdeks 981.42(a) (governing “[iijncoming” quality
control), and for almonds before thase placed into a channel of tradd. § 981.42(b)
(governing “[o]utgoing” quality controlj. The Aimond Order’s incoming quality control
regulation contains specific mandates. It reggieach handler to have an inspection agency
determine the percent of inedible kernele&th variety of almonds received by the handler,
report that percentage to the Board, and tediver a Board-determined quantity of those

inedible kernels to the Boardd. § 981.42(af. By contrast, the Order’s outgoing quality control

" Under the Almond Order, “To handle meaosise almonds commercially of own production
or to sell, consign, transport, ship. or in any other way to put almonds . . . into any channel of
trade for human consumption worldwide,” exciyat “sales or deliveries by a grower to
handlers” are not “considered as handling by a growler.8 981.16. Accordingly, “incoming
quality controls address procedures to be vodld after almonds are received by a handler from
a producer, whereas outgoing quatipntrols apply to almonds before they are placed into a
channel of trade.” (Bf.’s Mot. at 11-12 n.11.)

8 In its entirety, the incoming qliy control regulation states:

Incoming. Except as provided in this pgnaph, each handler shall cause to be
determined, through the inspection agenag at handler expense, the percent of
inedible kernels in each variety recein®dhim and shall report the determination

to the Board. The quantity of ineditkernels in each variety in excess of two
percent of the kernel weight receivedal$lsonstitute a weight obligation to be
accumulated in the course of processind shall be delivered to the Board, or

Board accepted crushers, feed manufactucerfgeders. The Board, with the
approval of the Secretary, may chatige percentage for any crop year, may
authorize additional outlets, may exempt bleaching stock from inedible kernel
determination or obligation and may establish rules and regulations necessary and
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regulation provides the Board wisignificant discretion to “estéibh, with the approval of the
Secretary, such minimum quality and inspectiequirements applicable to almonds to be
handled or to be processed into manufactureduymts, as will contribute to orderly marketing or
be in the public interest.d. § 981.42(bY. The Board is empowered “establish rules and
regulations necessary and ithental to the administratiasf” both the incoming and outgoing
quality control provisionsid. § 981.42(a),(b).

After the Board recommended that the Secyetandate a treatment program to prevent
future Salmonellaoutbreaks, like those which had ocadin 2001 and 2004 that were linked to

raw almonds? the Secretary issued tBalmonellaRule pursuant to theuthority in the Almond

incidental to the administration tfis provision, including the method of
determining inedible kernel content asatisfaction of the disposition obligation.
The Board for good cause may waive portions of obligations for those handlers
not generating inedible material from sw8durces as blanching or manufacturing.

7 C.F.R. 8 981.42(a).
® The outgoing quality aurol regulation states:

Outgoing. For any crop year the Boardynestablish, with the approval of the
Secretary, such minimum quality andection requirements applicable to
almonds to be handled or to be processed into manufactured products, as will
contribute to orderly marketg or be in the public intest. In such crop year, no
handler shall handle or process almoimis manufactured items or products
unless they meet the applicable reguients as evidenced by certification
acceptable to the Board. The Board may, with the approval of the Secretary,
establish different outgoing qualityqerements for different markets. The
Board, with the approval of the Se@mst, may establish rules and regulations
necessary and incidental to @@ministration of this provision.

Id. § 981.42(b).

9 For a description of the 2001 and 2004 outbreahks,of the extensive information-gathering
process that proceeded the Boarésommendation, see 72 Fed. Reg. at 15,02 &Etoff |,
601 F. Supp. 2d at 240S€e alsdAR at 192-94, 199-200, 215-17 (the Board’s “Draft 10 Point
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Order’s outgoing qualitgontrol provision.See72 Fed. Reg. at 15,022 (final rule) (citing 7
C.F.R. § 981.42(b))d. at 15,031 (“USDA is implementintpis rulemaking action under the
quality control authority contaed in the [Almond Order].”)see alscAlmonds Grown in
California; Outgoing QualityControl Requirements and Request for Approval of New
Information Collection, 71 Fed. Reg. 70,683, 70,688gpsed Dec. 6, 2006) (citing 7 C.F.R. §
981.42(b));id. at 70,690 (providing for a 45-day commeetiod on the proposed rule). The
SalmonellaRule “provides for a mandatory program to reduce the potenti&idiononella
bacteria in almonds” in order to “help ensthat quality almondare available for human
consumption.” 72 Fed. Reg. at 15,022.

Plaintiffs allege that the USDA exceed&lauthority under the AMAA and under the
Almond Order by promulgating tifgalmonellaRule. Each of these arguments will be addressed
below.

A. The USDA'’s Authority Under the AMAA

To address plaintiffs’ claim that the USDekceeded its statutory authority when it
promulgated th&almonellaRule, the Court begins “with the first step of the two-part
framework announced iBhevron. . . and asks[s] whether Congress has ‘directly addressed the
precise question at issue.Mayo Found. for Med. Educ. & Research v. United Stdig% S. Ct.
704, 711 (2011) (quotinGhevron, U.S.A. v. Natural Resources Defense Cqu&il U.S. 837,

843 (1984)). If the statutory language is unambiguwouk“the intent of Congress is clear, that

is the end of the matter; for the courtyaal as the agency, must give effect to the

Justification,” amended September 7, 2006).) Bseglaintiffs no longer challenge whether the
Board’s and the Secretary’s actiomere supported by substantialdance, it is not necessary to
review these materials here.
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unambiguously expressed intent of Congreg€dhevron 467 U.S. at 842-43. However, “if the
statute is silent or ambiguous with respedhtspecific issue,” aotirt will proceed to the
second step of théhevronanalysis and ask “whether the aggn [interpretation] is based on a
permissible construction of the statutéd: at 843"

Plaintiffs argue that the wa “quality” as used in 7 U.S.C. 8§ 608c(6)(A) has a clear
meaning that forecloses the Secretary’s interpretation and does not encompasndimnella
Rule’s treatment mandateSdePls.” Mot. at 6—7 (describinthe AMAA as authorizing terms
and conditions in marketing orders that provide “for control by ‘any grade, size, or quality’ of
products produced during specified marketingquisi and stating that their argument centers on
“[tlhe meaning of ‘quality’’in 8 608c(6)(A)).) At roatplaintiffs claim that th&almonellaRule
is a food safety measure, as distinguished from a measure to guarantee the quality of almonds
such that they may be effectively market&daintiffs contend thdtquality” unambiguously
“refers to an inherent, measailnte attribute of a farm product” and does not encompass the
absence of pathogens suctSasmonella (Id. at 9.) Whereas the AMAA allows terms and
conditions that take the form of “published stards” which “prevent off-grade or substandard
products from depressing farm prices for quahtyducts,” plaintiffsclaim that it does not
authorize rules that mandate a particwgetof processing to eliminate bacteri&d.)( Plaintiffs

argue that such “food safety” measuresthe responsibility of the Food and Drug

1 The Court notes that tt&almonellaRule satisfies the “crucial threshold consideration” for the
application ofChevrondeference because “the agency apieduant to delegated authority” in
enacting it. Am. Library Ass’n v. FCC406 F.3d 689, 699 (D.C. Cir. 200Sge United States v.
Mead Corp, 533 U.S. 218, 226 (2001¥5ee generally U.S.C. § 608c (authorizing the Secretary
to issue marketing orders for certain enumerated agricultural commodities and specifying the
types of terms and conditionsatteuch orders may contain).
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Administration and are clearly not encompalsisg the plain meaning of “quality” in the
AMAA. (Id.at11))

The Court cannot agree. “[A]ppl[ying] the traditional toofstatutory construction in
order to discern whether Congress has spalectly to the question at issue”Ghevrons step
one,Eagle Broadcasting Group v. FC663 F.3d 543, 552 (D.C. Cir. 2009), the Court
concludes that the AMAA does not providie unambiguous definition for the types of
“[llimit[ations]” on “the total quantity of” a commodity or pduct, “or of any grade, size, or
quality thereof,” that a marketing order ynaermissibly contain. 7 U.S.C. 608c(6)(A).

“[S]tart[ing] with the plain meaning of thext” and “looking to the language itself,”
Blackman v. Dist. of Columhid56 F.3d 167, 176 (D.C. Cir. 200@ternal quotation marks
omitted), “quality” is not defined in the AMAASee7 U.S.C. 88 60&t seq “By using a word
[such as quality] with multiple and often vague meanings, it is hard for [the Court] to conclude
that Congress” has “directly spokémthe precise question at issueNat’l Mining Ass’'n v.
Kempthorne512 F.3d 702, 708 (D.C. Cir. 2008) (quoti@bevron 467 U.S. at 842). And while
“the absence of a statutory definitidoes not render a word ambiguodgtural Resources
Defense Council v. ERA89 F.3d 1364, 1373 (D.C. Cir. 2007), te #xtent that plaintiffs have
put forward a definition for “quality” theirs is substantially narrowthan the term’s dictionary

definition. The Oxford English Btionary defines “quality,” ai relates to dhing, as “[a]n

12 Curiously, despite arguing that the plairaning of “quality” in 7 U.S.C. § 608c(6)(A)
forecloses the Secretary’s integgation of the statute in tf&almonellaRule, plaintiffs have not
proffered a precise definition for the wip nor have they cited any sources.(decisions,
statutes, dictionaries, or arés dealing with agricultural sciees or regulations) where one
might be found. Cf. Pls.” Mot. at 7 (arguing that “[t]hplain meaning of ‘quality’ in [§
608c(6)(A)] can only be determined by iteaming in 1935,” but nowhere describing what
“quality” meant in 1935).)
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attribute, property; a special fea or characteristic,” or “[a] particular class, kind, or grade of
something, as determined by its character,eesqlly] its excellence.” Oxford English
Dictionary Online, http://www.oed.com/WEntry/155878 (last visited January 18, 2012);
Sherley v. Sebelius44 F.3d 388, 395 (D.C. Cir. 2011) (cgithe Oxford English Dictionary
Online’s definition of a word in interpreting aasiite). Per this definon, whether almonds are
contaminated byalmonellamight reasonably be deemed adiperty” or a “characteristic” of
almonds, an&almonellafree almonds might constitute a “paular class” of almonds defined
by “its excellence.”

Plaintiffs argue, however, thatduality,” as used in 7 U.S.@.608c(6)[,] . . . refers to an
inherent, measurable attribute of a farm prodsath that whether an almond is contaminated
by Salmonellas irrelevant to its “quality.” (Pls.” M at 9.) As authority for this proposition,
and for plaintiffs’ broader argument thaetAMAA does not authorize the USDA to regulate
issues of food safety, plaintiftste a number of sources ramntained in the administrative
record, including a website published by theD4S Agricultural Marketing Service (“AMS”)
and comments made by the Administratothef AMS before a subcommittee of the House
Committee on Agriculture in 2007 Séed. at 40 (“As explained by AMS, quality standards ‘are
based on measurable attributes that describe the valudilapaiithe product.” (quoting
United States Department of Agriculture, Agricultural Marketing Ser@éeading, Certification
and Verification Standards, http://www.amslagjov/AMSv1.0/standards (last visited January
18, 2012))jd. at 52 (“AMS is not a food safety agen . . . To conclude, Mr. Chairman, |
would like to reiterate that food safety policydathe establishment of dd safety standards are

not within AMS’ mandate.” (ellipsis in the original) (quotihtgaring to Review the Industry
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Response to the Safety of Fresh and Fresh-Cut Prdgiefoee the H. Suboom. on Horticulture
and Organic Agriculture of the H. Comm. on Agricultut@0th Cong. 4—6 (2007) (statement of
Lloyd Day, Administrator, Agriculttal Marketing Service, USDARvailable at
http://agriculture.house.gov/testomy/110/110-23.pdf) (“Day Statement”)).)

Yet, other materials relied on by plaintifise contrary to their argumentSge idat 54
(**AMS considers the absence lb&rmful pathogens or toxins be a characteristic of higher
quality products.” (quoting 2008ongressional testimony by a sagsent AMS Administrator);
Day Statement at 6 (“Under federal marketimders, USDA considers food safety to be a
quality characteristic of regulatéiit, vegetable, and specialtyops, and that the absence of
harmful pathogens or toxins is a characterisf higher quality ppducts.”).) Moreover,
narrowing the definition of “quality” as plaintifisuggest, to include gnan almond’s “inherent,
measurable attribute[s]” (Pls.” Mot. at 9), would arguably make the term redundant with

"13in violation of a wé-established canon ofatutory instruction.SeeBailey v. United

“grade
States516 U.S. 137, 146 (1995) (“Wasssume that Congress used two terms because it intended
each term to have a particular, nonsuperfluous meanisgggrseded by statute on other

grounds as stated in lited States v. Loma93 F.3d 701, 703 (4th Cir. 2002¢onn. Nat'l

Bank v. Germain503 U.S. 249, 253 (1992) (“courts shouldfdvor interpretations of statutes

that render language superfluousVost important, plaintiffsproffered definition of food

13 SeeUnited States Department of Agritre, Agricultural Marketing Servicé/nited States
Standards for Grades of Almonds in the S{idkrch 1997)available at
http://www.ams.usda.gov/AMSv1.0/getfile?didMame=STELPRDC5050486 (delineating U.S.
No. 1, U.S. No. 1 Mixed, U.S. No. 2, and UN&. 2 Mixed grades of almonds according to,
inter alia, the condition of their shel(svhether they are clean, ght, and uniform in color) and
whether their kernels are “well dried” and “free from decay”).
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“quality,” as somehow distinétom food safety, differs from ghdictionary definition of the
word. By arguing that 7 U.S.C. § 608c(6)(A) does refer to the plain meaning of “quality,”
but rather to a more specificaaning, plaintiffs have highligat the provision’s ambiguities.
See Nat'l Mining Ass’b512 F.3d at 708 (*[T]he fact #t the provision can support two
plausible interpretations rengat ambiguous for purposes Ghevronanalysis.” (alterations in
the original) (quotindAFL-CIO v. FEGC 333 F.3d 168, 174 (D.C. Cir. 2003)).

Nothing about “the specific context in whiclg(fality’] is used” or “the broader context
of the statute as a whole” compels a contrary concludtecckman 456 F.3d at 176 (internal
guotation marks omitted). Nor does an examination of the AMAA’s purpose and legislative
history reveal a defitibn for “quality.” See Nat'| Cable & Telecomms. Ass’n v. EG67 F.3d
659, 663 (D.C. Cir. 2009) (“usinglairaditional tools of statwdry interpretation,’ including
‘text, structure, purpose, and legislativetbry,’ to ascertailCongress’ intent a€hevronstep
one” (quotingPharm. Research & Mfrs. of Am. v. Thomps2iil F.3d 219, 224 (D.C. Cir.
2001))). In enacting the AMAA, Congress maiear that it sought to permit the USDA “to
establish and maintain . . . sutinimum standards of qualignd maturity and such grading and
inspection requirements for agricultural commodigasmerated in [7 U.S.C. § 608c(2)] . . . as
will effectuate [the] orderly marketing of sualgricultural commodities as will be in the public
interest.” 7 U.S.C. 8§ 602(3mphasis added). The legisla history of the law reveals

Congress’ intent to “specifthe terms which may be includedorders dealing with the

enumerated commodities.Zuber v. Allen396 U.S. 168, 183 n.16 (1969) (quoting H.R. Rep.
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No. 1241, 74th Cong., 1st Sess., at 10 (19%500ongress specified thatarketing orders could
contain terms and conditions thf}imit[], or provid[e] methodsfor the limitation of, the total
guantity of any” identified agricultural “commodity product, or of any grade, size, or quality
thereof.” 7 U.S.C. 8 608c(6)(A). The statute doesevince a particular meaning for “quality.”

Thus, “[h]aving rejected Jpintiffs’] arguments that [§ 608c(6)(A)] unambiguously
forecloses the [Secretary’s] integpation, [the Court is] left toatide whether that interpretation
is reasonable undé&hevronstep two’s ‘highly déerential standard.””Cablevision Systems
Corp. v. FCC 649 F.3d 695, 709 (D.C. Cir. 2011) (quotigt’'| Rifle Ass’n of Am., Inc. v.

Reng 216 F.3d 122, 137 (D.C. Cir. 2000)). The Gaancludes that it is, and that the
SalmonellaRule does not exceed the Secretary’s authority under the AMAA.

The AMAA authorizes the Secretary to intervene in the markets for various agricultural
commodities and products in order to ensure stable and effective functioning. 7 U.S.C. 88
602(3), 608c(6). The statute spmally contemplates interveions relating to “quality,”id. §
608c(6)(A), but does not define that term. lafting the statute as sudt is apparent that
Congress gave the agency the flexibilityeteds to respond to both general market conditions

and external threats, such as $amonellaoutbreaks in 2001 and 2004, which have the

4 See also Brannan v. Stag42 U.S. 451, 466 n.16 (1952) (“Thetutory provisions setting
forth the terms which might bedluded in marketing orders wefiest enacted in an amendment
to the Agricultural Adjustment Act in 1935 . .hastly after” the Suprem€ourt issued decisions
in Panama Refining Co. v. Rya203 U.S. 388 (1935), arf®thechter Poultry Corp. v. United
States 295 U.S. 495 (1935), which “plac[ed] limiitans on the delegation of rule-making
authority to administrative agencies. With #aeases specifically in mind, Congress set forth
with deliberate particularitgnd completeness the terms which the Secretary might include in
marketing orders.” (citing H.R. Rep. No. 12&4th Cong., 1st Sess., at 8 (1935); S. Rep. No.
1011, 74th Cong., 1st Sess., at 8 (1935)).
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potential to cause sigitfint market disruptiolt. The Secretary’s interpretation of 7 U.S.C. §
608c(6)(A) as authorizing tHgalmonellaRule is there reasonable asantitled to this Court’s
deference.See Sec'y of Labor, Mine Safety &dtta Admin. v. Excel Mining, LL(334 F.3d 1,
11 (D.C. Cir. 2003) (“When ‘a challenge to agency construction of a statutory provision,
fairly conceptualized, really cesns on the wisdom of the agencpalicy, rather than whether it
is a reasonable choice within a gap left opebggress, the challenge must fail.” (quoting
Chevron 467 U.S. at 866)).

Relying onZuber, plaintiffs counter tat the AMAA “does not gntain a mandate phrased
in broad and permissive terms,” 396 U.S. at B8l they point to decisions construing its
provisions as constrainirtge Secretary’s authoritySee idat 180-91Smyser v. Blogk760
F.2d 514, 522 (3d Cir. 1985) (concluding that aipalar term in a milk marketing order fell
outside of the “one or more” and “no others” list7 U.S.C. § 608c(5) and stating that if the
mechanisms in that list were insufficient “teet exigent market situans, then the industry
must once more resort to Congress”dinal quotation marks and citation omittedlgir v.
Freeman 370 F.2d 229, 235-36 (D.C. Cir. 1966) (sam¥gt these decisions do not foreclose
the USDA'’s interpretation of 7 U.S.C. § 608c(6) as permittindSéilenonellaRule.

Zuber, SmyserandBlair all concerned challenges to regulations promulgated pursuant to
the Secretary’s authority under the AMAA to ¢pide[] for a uniform market price” for milk
“payable to all producers by all handlergluber, 396 U.S. at 17%&eeStark v. Wickard321
U.S. 288, 294 (1944) (“The immediate object of the i&¢o fix minimum pices for the sale of

milk by producers to handlers.”); 7 U.S.C. 86(b) (enumerating the permissible terms and

5 The 2004 outbreak led to a recall ppaoximately 15 million pounds of almondSee72 Fed.
Reg. at 15,022.
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conditions that marketing orders for milkcamilk products may contain, and specifying only
certain permissible departures from the unif@mae requirement). &ttion 608c(5) authorizes
“[tlhe Secretary of Agriculture [to] establisifgrmulas to calculate the minimum prices that
dairy handlers (processors, maatiirers, and distributors) mysty dairy producers (farmers)
for milk.” Ark. Dairy Co-op Ass’n, Inc. v. U.S. Dep’t of Agyi673 F.3d 815, 817 (D.C. Cir.
2009);see id.at 817-19 (providing a useful map ofatlthe Supreme Court has described as
“the labyrinth of the federal milknarketing regulation provisionsZuber, 396 U.S. at 172).

The relative complexity of th® 608c(5) provisions regardimgilk as compared with the
8 608c(6) provisions applicable to all othegukated commodities, including almonds, derives
from “two distinctive and essential phenomena of the mitkustry”—first, “a basic two-price
structure that permits a higher return” for nstidd for direct human consumption, as opposed to
that sold for processing into “manufactuadry products such as butter and cheese,” and
second, “the cyclical characteristic of [milk] production,” with low yields in the colder months
and high yields in the warmer monthduber, 396 U.S. at 17Z%ee Blair 370 F.2d at 232
(“Difficult and peculiar problemsfflicting the milk ndustry have long prompted attempts to
smooth out the erratic fortunes of milk matikg through the reguian of prices and

production.”)!® Thus, the “essential purpose” behind &kMAA’s milk-related provisions is “to

18 See also Ark. Dairy Co-op Ass™73 F.3d at 818 (stating thiiie same “two factors”

described above continue taéate variations in the supphnd demand of milk” today);
Smyser760 F.2d at 516 (“It was this scenario thatige Jerome Frank had in mind when he
wrote that milk often provoked ‘as much hunsnfe and nastires as strong alcoholic
beverages.” (quotin@ueensboro Farms Prods. v. Wickal®7 F.2d 969, 974 (2d Cir. 1943));
id. at 521 (stating that the AMAA'detailed provisions enumerating permissible interventions in
the milk market “were intended ‘to eliminate,fao as possible, violesieasonal fluctuations in
the available milk supply with #ir attendant disturbing effeapon returns to producers . . ..”
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raise producer prices, and therebetsure that the benefits aodrdens of the milk market are
fairly and proportionately shared by all dairy farmerark. Dairy Co-op Ass'n573 F.3d at 818
(internal quotation marks omittedjee Block v. Cmty. Nutrition Ins#t67 U.S. 340, 341-42
(1984)(citing S. Rep. No. 1011, 74tho@g., 1st Sess., at 3 (1935)).

By contrast, while Congresid not write the Secretarytdank check with regard to
markets for non-dairy commaodities, its relativelgdespecific purpose isflected in the broader
leeway that the statute provides the USDA g&hifan marketing orders for such commodities.
Market stability remains the touchstone af MAA'’s provisions regarding these commodities,
see7 U.S.C. 8 602, but Congress’ concern for ¢hemrkets extended beyond market price. The
provision at issue here permits m@ting orders to contain termrasid conditions that “[l]imit[],
or provid[e] methods for the limitation of, thatal quantity of” such commodities, “or of any
grade, size, or quality thereof.” 7 U.S&608c(6)(A). The AMAA provision at issue #uber;,
on the other hand, is focused specifically on maimtgia uniform price in the market for milk.
That provision authorizes termsnmilk marketing orders that

[c]lassify[] milk in accordance with the ffim in which or the purpose for which it

is usedand fi{], or provide] a method for fixing, minimum prices for each such

use classificationvhich all handlers shall pay, @the time when payments shall

be made, for milk purchased from prodwcer associations of producers. Such

prices shall be uniforras to all handlerssubject only to gdstments for (1)

volume, market, and production differeais customarily applied by the handlers

subject to such order, (&)e grade or quality of the milk purchased, and (3) the

locations at which delivery of such milk, any use classification thereof, is made

to such handlers. Throughout the 2-yeariod beginning on the effective date of

this sentence (and subsequent whskryear period unless modified by

amendment to the order involved)etiminimum aggregate amount of the
adjustments, under clause$ &hd (2) of the precedirggntence, to prices for

(ellipsis in the original) (quing S. Rep. No. 1011, 74th Cong., $&fss., at 11 (1935); H.R. Rep.
No. 1241, 74th Cong., 1st Sess., at 10 (1935))).
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milk of the highest use a$sification under orders that are in effect under this
section on December 23, 1985, shall be as follows . . . .

7 U.S.C. 8 608c(5)(A) (emphasis added) (zaring to specify “minimum aggregate dollar
amounts of such adjustments per hundreditesf milk having 3.5 percent milkfat”
(capitalization altered)}ee also id88 608c(5)(B)—(F),(J),(L)}) (authorizing terms and
conditions also pertaining to prices, with sfiedocus on permitting the Secretary to mandate
payments between producers and handlers asaifging permissible adjustments the Secretary
can make to those payments).

In Zuber, the question before the Court was wieeta provision in a milk marketing
order which “require[d] milk distributors to pag milk producers situateak certain distances

from milk marketing areas,” @o-called “nearby’ farmers, gher prices than are paid to
producers located at greater distes from such areas,” 396 U.S. at 171, was permissible where
the statute specified that prices “shall be unifasrio all handlers, subject only to adjustments
for (1) volume, market, and production differentialstomarily applied by the handlers subject

to such order ....” 7 U.S.C. 8§ 608c(5)(A). the basis of a lengthy anals of the history of
federal milk regulation programs, the Suprenoen® concluded that the Secretary had exceeded
its statutory authority becausestBecretary’s “nearby’ differentiadid not qualify as the kind

of “cost adjustment” contemplated by the statutgich authorized only very specific departures

from the uniform prices that it mandatefluber, 396 U.S. at 184" The Court also found that

the Secretary’s “proposed reading of” the provision would perpetuatempéruinous and self-

17 See also Smyser60 F.2d at 519—20 (concluding that where even the Secretary admitted that
the challenged term of a milk marketing ordenstituted “an additional mechanism” that served
the purposes of the AMAA but that was not spealfy authorized by itgrovisions, the term
wasultra vires).
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defeating competition among the producers” thatAMAA'’s drafters sought to prevenid. at
180-81'°

Especially given thafuberinterprets the markedly different provisions of § 608c(5)
regarding milk marketing ordg, the fact that the AMAA ag whole “does not contain a
mandate phrased in broad and permissive terms,” 396 U.S. at 183, does not suffice, without
more, to sustain plaintiffs’ chalge. Plaintiffs cannot rely cfuberand related cases without
showing that th&almonellaRule is categorically differeritom the kinds of terms and
conditions that the statutory teadithorizes, and that the Rule under@s (or at the very least is
unrelated to) Congress’ purposesnacting the AMAA. Butas discussed above, plaintiffs
cannot make these showings here. On the agnttee Secretary reasongldetermined that the
SalmonellaRule regulates the “quality” of almongsrsuant to 7 U.S.C. § 608c(6)(A). Whereas
condoning the agency actions at issuguber, SmyserandBlair would have amounted to
“enlargement” of the statutetheer than “construction of itjiven the “particularization and
detail” with which Congress has described¢htegories of permissiblprovisions in milk
marketing orderdselin v. United State270 U.S. 245, 250 (1926), thatist the case with the
SalmonellaRule. And whereaguber, SmyserandBlair expressed concern that the agency
actions undermined Congress’ purposes in enacting the AMA/AalmeonellaRule constitutes
a “minimum standard[] of quality” for almondsatfficking in interstate commerce so as to

“effectuate [their] orderly marketing . . . as vk in the public interest.” 7 U.S.C. § 602(3).

18 See also ZubeB96 U.S. at 193 (The USDA presented no evidence to “explain[] how the
[regulation at issue] contribute[d] to theold, general purpose” undgrig the milk-related
provisions of the AMAA “of eliminating crippling competition.”Blair, 370 F.2d at 237
(concluding that “the nearby diffential adjustment” impermissibly “turn[ed] on [] consideration
of” a factor which Congress explicitlygded off limits when it enacted the AMAA).
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Plaintiffs’ appeal t&Supreme Beef Processors v. U.S. Dep’t of AgeicS F.3d 432 (5th
Cir. 2001), is also unavailiny. Supreme Beef Process@ddresses a statutory regime that is
dramatically different from thadt issue here. The Fifth Circuattonclusion that the challenged
regulation exceeded the Secrgtaupowers was based on thet that the Federal Meat
Inspection Act “does not authorize regulation & kvels of bacterial infection in incoming raw
materials.” Supreme Beef Processp?s5 F.3d at 442. The Courtsasoning is not dependent
on a rigid distinction between food quality and food safety measures, as plaintiffs &8gae. (
Pls.” Mot. at 5, 11.) Furthermore, to the extér Fifth Circuit's decisioms relevant, it weakens
plaintiffs’ case. First, the fact théte court referred to the presencé&afmonellan raw meat
as a “characteristic” of that medat, at 441, lends credence to the Secretary’s argument that the
presence ofalmonellan almonds is relevant to their “ditg.” And second, if the regulations
addressed by the Fifth Circuit pertained to “quatiytrol,” as plaintiffs maintain (Pls.” Mot. at
11), then the&salmonellaRule does as well. The former allowed the Secretary to condemn a beef
grinder if meat that it mrcessed contained levels®dimonellahat exceeded a certain threshold,

275 F.3d at 435, 442, and the latter “provides for adasory program to reduce the potential for

91n Supreme Beef Processptise Fifth Circuit determined that cert&@almonellarelated meat
inspection regulations exceeded Becretary’s authority undertirederal Meat Inspection Act,
21 U.S.C. 88 60&t seq 275 F.3d at 434. The question before the Court at step one of the
Chevronanalysis was whether raw meat was “readeadulterated” by a processer when it may
have been contaminated wlBalmonellaat the time the processaceived it. 21 U.S.C. 8§ 608;
see Supreme Beef Processei&b F.3d at 440 (“In order formoduct to be adulterated under
[the Federal Meat Inspection Acs the USDA relies on it here, it must be ‘prepared, packed or
held under insanitary conditions . whereby it may have beeenderedinjurious to health.”
(second alteration and emphasis in the origifgplpting 21 U.S.C. § 601(m)(4))). The Court
concluded that “[t]he use of theord ‘rendered’ in the statute iradites that a deleterious change
in the product must occur while it is beingeépared, packed or held’ owing to insanitary
conditions,” and that “a characteristitthe raw materials that exists before the product is
‘prepared, packed or held’ in the grinder’s establishment cdoentgulated by the USDA under
[the statute].”Id. (footnote omitted).
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Salmonellabacteria in almonds.” 72 Fed. Regl1&t022. In other words, the “quality” of
Salmonellafree products is interpreted in a similar fashion in both instances.

For these reasons, the Court concludesplaantiffs’ arguments regarding the meaning
of “quality” in 7 U.S.C. 8§ 608c(6)(A) fail. Tdnagency’s interpretation of the AMAA in the
SalmonellaRule is reasonable amltherefore entitled t&€hevrondeference.

B. The USDA'’s Authority Under the Almond Order

Since the Court has found that ®@&monellaRule is within the Secretary’s authority
under the AMAA, it follows that the Rule issal authorized under the Alimond Order. In
promulgating th&SalmonellaRule, the Secretary specified thia¢ Rule was authorized pursuant
to the Almond Order’s outgoing quality control provisiddee72 Fed. Reg. at 15,022 (citing 7
C.F.R. 8981.42(b)). That provision permits the Adnd Board of California to “establish, with
the approval of the Secretary, such minimumliguand inspection reqeements applicable to
almonds to be handled or to be processtdmanufactured products, as will contribute to
orderly marketing or be in the public interést C.F.R. § 981.42(b) The outgoing quality
control provision further specifighat handlers must comply withe “applicable requirements”
authorized under the provision and empowerBibard, again with the Secretary’s approval, to
“establish rules and regulations necessaryiacidental to the administration of [the]
provision.” Id.

Plaintiffs argue that th8almonellaRule is not a “minimunguality . . . requirement[],”

id., because the Order’s outgoing quality controMmsion only contemplates regulations that

“exclul[de] . . . inedible nuts from the market,” and that almonds contaminate&alittonella
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are not “inedible” per the definin of that term in the Ordéf. (Pls.’ Mot. atl4.) In support of
their argument, plaintiffs claim that the outggiquality control provision was intended only as a
backup in case the incoming quality contrad\psion set forth in 7 C.F.R. § 981.42(a) proved
insufficient? and accordingly that the terms of the former must be interpreted in light of the
latter. Because the sole purpose of the incomuadity control provision “was to define those
almonds that were ‘inedible’ and prevent thigam reaching the consumer market,” or so
plaintiffs argue (Pls.” Mot. at5), the outgoing quality provisiatoes not authorize the type of
treatment that th8almonellaRule mandates.

Courts “give ‘substantial deference’ to areagy’s interpretation of its own regulations,
‘only setting it aside if the plailmnguage of the regulation or othedications of the [agency’s]
intent require another interpretation.Orion Reserves Ltd553 F.3d at 707 (alteration in the
original, some internal quotation marks omitted) (quoEafri Constr. Co. v. Sec’y of Lahor
508 F.3d 1077, 1080-81 (D.C. Circ. 2008ge Auer v. Robbin519 U.S. 452, 461 (1997);

Devon Energy Corp. v. Kempthorreb1 F.3d 1030, 1036 (D.C. Cir. 2008) (“An agency’s

Y The Almond Order defines an “inedible ketnas “a kernel, piece, or particle of almond
kernel with any defect scored as serious danmaggamage due to mold, gum, shrivel, or brown
spot, as defined in the United States StandardShelled Almonds, or which has embedded dirt
not easily removed by washing.” 7 C.F.R. § 981.8.

21 As authority for this proposition, plaintiffs citeaterials in the FeddrRegister pertaining to
the 1976 amendments to the Almond Order udirig the incoming and outgoing quality control
provisions. $eePls.” Mot. at 14-15 (citing AlmondSrown in California; Decision on
Proposed Further Amendment of the MaikgtAgreement and Order, 41 Fed. Reg. 22,075,
22,078 (June 1, 1976) (“The evidence is that ftlgoing quality control provision] is intended
as a contingency for use only if the incominguiation should prove inadequate for industry
needs.”).) Defendant protestegt these materials are nottire administrative record, but
because they are published in theéral Register this Court can tgkelicial notice of them. 44
U.S.C. 8§ 1507 (“The contents of the Federal Beegishall be judicially noticed . . . .”).
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determination of its own regulan is entitled to ‘substantideference,’ unless ‘plainly
erroneous or inconsistentttvthe regulation.” (quoting homas Jefferson Univ. v. Shalald 2
U.S. 504, 512 (1994)). Here, nothing in thaipllanguage of the outgoing quality control
provision, 7 C.F.R. § 981.42(b), usrdhines the validity of th8almonellaRule. Quite the
contrary, for all the reasons cited in supporthaf conclusion that éhRule fell within the
Secretary’s authority under the AMAAde suprgp. 12-18), the Court also finds that the Rule
is contemplated by the outgoing quality conpadvision. As in the AMAA, the word “quality”
is not defined in the Almond OrdeBee7 C.F.R. pt. 1. Because tBalmonellaRule ensures
that onlySalmonellafree almonds are sold, it is not unreaable for the Secretary to have
deemed it a “minimum quality . . . requirementfyat “contribute[s] tarderly marketing” and
serves “the public interest.Id. 8§ 981.42(b)see72 Fed. Reg. at 15,021 (finding that “a
mandatory program . . . to reduce the potentiabimonellabacteria in almonds . . . will help
ensure that quality almonds areadable for human consumption”).

Nor do “other indications of the [agencyigs}ent require another interpretatiorCrion
Reserves Ltd553 F.3d at 707 (alteration in the origlininternal quotation marks omitted).
Plaintiffs’ argument that theounds of what is permissible under the outgoing quality control
provision must be determined with refecerto the incoming quaji control provision
undermines their broader point. Whereasitikeming quality controprovision contemplates
specific interventions, the outgoing prowisiis phrased in expansive terndompare/ C.F.R.
§ 981.42(a) (mandating that handlers implenagt fund particular inspection requirements
with regard to “inedible kernelstith id. 8 981.42(b) (authorizing t&h minimum quality and

inspection requirements applicable to almotwdse handled or to be processed into
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manufactured products, as will cabute to orderly marketing or be the public interest,” and
making no mention of inedible keels). Reading these passagegether for indicia of the
Secretary’s intent in the latteas plaintiffs suggest, yieldse conclusion that the Secretary
provided the Board with specific instructioregarding permissible incoming quality control
provisions and allowed it to exercise more discretion, if necessary, with regard to outgoing
quality control provisioné? At the very least, this condion is “reasonable,” and the Court

must defer to the agency’s reliance onDievon Energy Corp551 F.3d at 1037

22 Further confirmation that the Secretary mted the outgoing qualiontrol provisions to
answer broadly to “industryeeds,” as stated in 41 Fed.qRat 22,078, and not be limited to
addressing issues of “inedible kernels narrowly defined in the Ordesgee7 C.F.R. § 981.8, is
also provided by plaintiffs’ own argument. Pl#is argue that the “indible kernel” definition
“address[es] measureable defects in the physaradition of the nut itsélwhich can generally
be ascertained by inspection as the almond isvetdy the handler.” (Pls.” Mot. at 15-16.)
And yet if that is the casand the outgoing quality controlgaision was indeed limited to
addressing defects that can be ascertained bgatisp, then defendant e®rrect that “there
would be no reason for the language §f981.42(b) to refer to ‘minimum qualignd

inspection requirements.” (Def.’s Mait 33 (emphasis in the original).)

23 plaintiffs’ comparisons of th8almonellaRule to terms and condiins applicable to other
commodities, raised only in their statement of faséePls.” Mot. at 55-56), also weaken their
argument. Plaintiffs protestahquality control measures fprunes, raisins, and peanuts only
deem these products “substandard or off-grade® they have “beenlgect to inspection,”

after which point “the product[s] may [] bestered to marketable quality by remedial
treatment,” whereas ttalmonellaRule applies whether or ntite almonds in question have
been contaminated by the bacteria. But a @rapn of the outgoing qugt control provisions

in the relevant marketing orders oregments reveals that the Secretaryrhasediscretion

with regard to almonds than it doeglwegard to these other productSompare7 CFR 8
981.42(b) (authorizing suchriinimum quality and inspection requiremeaggplicable to

almonds to be handled or to be processtmrmanufactured products, as will contribute to
orderly marketing or be in thgublic interest” (enphasis addedyyith id. § 993.50(b) (“The
Secretary . . . may establisize regulations, pack specificat® or more restrictive grade
regulationswith respect to prunes that may be shigppeotherwise disposed of by a handler if
such action would tend to effectuate the desdl policy of the act.” (emphasis addea)¥l id.§
989.159(c) (providing that “[o]utgoing inspt@mn and certificatiorof raisins . . shall be made of
each individual IGt (emphasis addedgnd id.§ 996.31(a) (“No handler or importer shall ship or
otherwise dispose of shelled peanuts for huomrsumption unless such peanuts are positive lot
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Plaintiffs also protest that the outgoiggality control provision contemplates quality
requirements “[flor any crop year/’C.F.R. § 981.42(b), whereas ®almonellaRule applies
“beginning September 1, 2007” and dao®t specify an end dat&d. § 981.442(b)see72 Fed.
Reg. at 15,034. There is, however, no conflict h&sgpecially given thésubstantial deference”
owed to an agency’s interpretation of its own regulafaon Energy Corp551 F.3d at 1036
(internal quotation marks omitted), the Secnetaay reasonably determine that an outgoing
guality control requirement authorized for “anygar is, over time, authorized every ye@if. 7
U.S.C. § 608c(6)(A) (authorizinguality-related terms and conditis in marketing orders that
apply “during any specified periaat periods (emphasis added)). As defendant argues, “The
effective dates for marketing order provisiaepend on the nature of the product and whether
the conditions leading to the nefedl the regulation are conditiotisat are more likely to vary
from one particular crop year tbe next, or withira particular crop year.” (Def.’s Reply at 9
n.8.) The Secretary is entitled to decide thhére a marketing order provision responds to
conditions that are not limited to a particularvest, it need not re-promulgate the provision
annually.

For these reasons, the Court concludes theBalmonellaRule does not exceed the
Secretary’s authority undéhe Aimond Order’s outgoinguality control provision.

. USDA’'S USE OF INFORMAL RULEMAKING TO PROMULGATE THE
SALMONELLA RULE

Finally, plaintiffs claim that the Secretaryddiot comply with itgrocedural obligations

under the AMAA and its accompanying regulations in promulgatinGéhemonellaRule. Yet,

identified, chemically analyzed by a USDA laboratory or USyaved laboratory and
certified ‘negative’ as to aflatoxin, and cédd by the Inspection Service as meeting the
following quality standards: . . . .").
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all of the procedural protections plaintiffs seek—a heafiagd almond producers’ right to
vote™ on the Rule—apply only if th8almonellaRule is an amendment to the Almond Order,
and not a requirement promulgated pursuattecauthority in the Order’s outgoing quality
control provision, 7 C.F.R. § 981.42(b)SeePls.” Mot. at 17 (“[C]hages to the terms of a
marketing order are accomplished by an amendtoehte order. This process requires holding
a formal rulemaking hearing and producer referemttuapprove or reject the amendments.”).)
The Circuit’s ruling inKoretoff 1l, however, clearly rejected the argument that the Rule amended
the Order:

[P]roducers did not vote on promutgmn of 7 C.F.R. § 981.442(b)'Splmonella

R]ule. Rather, that regulation was prdgated pursuant to the authority of

the . . . Board—uwith the approval of tBecretary—to establish “such minimum

guality and inspection requirements . . . as will contribute to orderly marketing or

be in the public interest” and to “aslish rules and regulahs necessary and

incidental.” 7 C.F.R. 8§ 981.42(lyee. . . 71 Fed. Reg. [at] 70,687 . ... Because

such rules are not amendments to the Qrderproducer referendum was held

before promulgation of th&SpimonellaR]ule.
614 F.3d at 539 n.3 (emphasis added; somgattias in the origial). Since this
precedent establishes that the Secretaryalicheed to hold a hearing and a producer

referendum, there is no need for the Cougswuen reach defendant’s alternative argument

that any procedural ears were harmless.

4 The AMAA specifies that the issuancerafw marketing orders must be preceded by a
hearing, 7 U.S.C. § 608c(3), and applies the same requirement to amendments to marketing
orders,id. 8 608c(17)(A), notwithstanding that it alaathorizes the Secesy to use informal
rulemaking to amend non-milk marketing ordeis. 8 608c(17)(E) (“Use of informal
rulemaking”).

5 See7 U.S.C. § 608c(9)(BBlock v. Cmty. Nutrition Inst467 U.S. at 341 (describing when
and how the requirements in § 608c(9) apply).
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CONCLUSION
For the foregoing reasons, the Court concludes th&ahmonellaRule was within the
Secretary’s authority uter the AMAA and the Almond Order, and it was promulgated pursuant
to the proper procedures. Defendant’s MotionSommary Judgment granted. A separate
order accompanies this memorandum opinion.
Is/

ELLEN SEGAL HUVELLE
United States District Judge

Date: January 18, 2012
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