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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
AMERICAN FEDERATION )

OF GOVERNMENT EMPLOYEES, )
AFL-CIO, LOCAL 3669, )

Raintiff,

V. Civil Action No. 08-1722 (RBW)

ERIC K. SHINSEKI, )
Secretary of Veterans Affairs, )
and MICHAEL J. KUSSMAN, )
Under Secretary for Health, )
Department of Veterss Affairs )

Defendants. )

MEMORANDUM OPINION

The American Federation of Governmigl Employees, AFL-CIO, Local 3669, the
plaintiff in this civil lawsuit, seeks the reveatf a decision issued by the Under Secretary for
Health of the Department of Vetns Affairs (the “Under Secretd} on behalf of the Secretary
of Veterans Affairs (théSecretary”) pursuant to the Admatiative Procedure Act (the “APA”),
5 U.S.C. 88 551-59, 701-06, 1305, 3105, 3344, 4301, 5335, 5372, 7521 (2006), and 38 U.S.C.
§ 7422* Complaint for Injunctive and Declaoay Relief (the “Compl.”) 11 42-57. Currently
pending before the Court is the defendants’ amoto dismiss the plaintiff’s complaint pursuant
to Federal Rules of Civil Procedure 12(b)(6dd2(b)(1) and the plaifffts cross-motion for
summary judgment pursuant to Federal Rul€igfl Procedure 56. Aftecarefully considering

the plaintiff’'s complaint, the parties’ cross-tims, all memoranda of law and exhibits relating

! The plaintiff's complaint names JamesHake, the former Secretary of Veterdffairs, as the lead defendant in
this case. The Court has substitutedrStary Shinseki for former Secrgtédeake as a defendant pursuant to
Federal Rule of Civil Procedure 25(d).
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to those motions, and the administrative recdrte Court concludesahit must deny the
defendants’ motion to dismiss, grant in pad gtaintiff's cross-mobtn for summary judgment
and deny the balance of the motion as moegtnse the Under Secretary’s ruling, and remand
this case to the Department of Veterans A$féar further proceedings consistent with this
memorandum opinion.
I. Background

The following facts are either matters of pubbkcord, part of thadministrative record
filed in this case (the “A.R.”), aalleged in the plaintiff's complain The parties’ dispute centers
on the applicability of certain provisions oitl€ VII of the Civil Service Reform Act (the
“CSRA"), Pub. L. No. 95-454, 92 Stat. 1111 (1978)nder provisions afhat statute now
codified in Title 5 of the United States Codes tBeneral Counsel of the Federal Labor Relations
Authority (the “Authority”) ischarged with “investigat[ing] Edged unfair labor practices under
[Chapter 71 of Title 5 of the United States Code]” and “[filing] and prosecut[ing] complaints
under [that] chapter.” 5 U.S.C. 8§ 7104(f)(2)f &hy agency or labor ganization is charged by
any person with having engagedoinengaging in an unfair labpractice, the General Counsel
shall investigate the charge and may issuecande to be served upon the agency or labor
organization a complaint.”_I& 7118(a)(1). If “the Gener&@ounsel does not issue a complaint
because the charge fails to state an unfairlpkactice, the General Gosel shall provide the

person making the charge a written statemettiofeasons for not issuing a complaint.” 1d.

2 |n addition to the plaintiff's complaint, the adminisiva record, and the parties’ motions, the Court considered
the following documents in reaching this decision: (1) the Memorandum of Points and Authorities in Support of
Defendants’ Motion to Dismiss (the “Defs.” Mem.”), (e Plaintiff's Memorandum in Opposition to Defendants’
Motion to Dismiss, which the plaintiff filed separately as the Plaintiffidemorandum in Support of Plaintiff's
Motion for Summary Judgment (the “Pl.’s Mem.”), (3) the Defendants’ Reply in Supporttairivto Dismiss and
Opposition to Plaintiff's Motion for Sumary Judgment (the “Defs.’ Replyf&s-Opp’n”), and (4) the Plaintiff's
Reply Memorandum in Support of Plaintiff's Motion for Summary Judgment (the “Pl.’'s Cross-Reply”



The CSRA also provides for the “exclusive recognition” of a “labor organization if the
organization has been selectedrasrepresentative, s secret ballot election, by a majority of
the employees in an appropriate unit valagt valid ballots in the election.” 18.7111(a). “A
labor organization which has been accorded ekaugcognition is the exclusive representative
of the employees in the unit it represents arehigtled to act for, r@d negotiate collective
bargaining agreements covering, all employees in the unit8 Td14(a)(1). Further, “any
collective bargaining agreement shall provide pdoces for the settlement of grievances,” and
“the[se] procedures shall be the exclusive amisiviative procedures for resolving grievances
which fall within its coverage.” 1dg 7121(a)(1).

As alleged in the plaintiff's complaint, thpdaintiff “is a labor oganization,” Compl. { 3,
that “has been lawfully dedmted authority to act asetlexclusive labor organization
representative . . . for that portion of a lmangng unit that includeregistered nurses and
respiratory therapists employed by the Departmeletérans Affairs . . . at the [Department of
Veterans Affairs’] Medical Ceet in Minneapolis, Minnesota [(the “Medical Center”)],” 4.
“On or about January 11, 2008,” the pl#i allegedly “filed two unfair labor
practice . . . charges with the ChicagayR®eal Office of the [Authority] against the
[Medical Center].”_Idf 22. The charges were alldiefiled in response to “two
memorandums issued by the [Medical Center],’tmBarb Galle and Karen Rafter, “two
registered nurses” who allegedly “tetif in support” of the plaintiff, idf 11, at a “labor
arbitration hearing” held “on or abouebPember 7, 2007,” concerning “the propriety of a
removal of a respiratory therapist employed ey [Department of Veterans Affairs] at the
[Medical Center],”id.y 9. Allegedly, “both [] Gallerad [] Rafter have been[] and are[]

members of [the plaintiff].”_I1d{ 12.



The memoranda allegedly issued by the MaldCenter addressed certain testimony that
Galle and Rafter may or may not have providetth@iabor arbitration heizag held in December
of 2007. _Id.f 9-11. “Following the aforementionarbitration hearing, the attorney
representing [the Medical Center’'s] managenadiegedly reported tthe [Medical Center’s]
‘Nurse Executive’ that the tesony of both [] Galle and [] Rafteat that arbitration hearing was
that [another nurse testifyirag the hearing on behalf tife Medical Center] provided
substandard care and was incompetent.’ Y 1t6. In response,afNurse Executive allegedly
“issued substantively identical memorand[a] to. [] Galle and [] Rafter” in which she, inter
alia, quoted and cited to a prowsi of the Minnesota Board dfursing requiring licensed
professionals to report incompetemyprofessional, or utieical conduct, idf 19, informed
Galle and Rafter that they had an obligationefeort such behavior thhe Nurse Executive “or a
manager,” idJ 20, and concluded by stating that “fedlio report practice as noted above is
grounds for disciplinary action,” id} 21 (internal quotation marks omitted) (emphasis removed).
The plaintiff “maintains that [the] s@tents made in the [Medical Center’s]
memorand|[a] . . . are reprisals for the testignoffered by [] Galland [] Rafter at the
arbitration hearing” held in December of 2007,fi®3, and as such “constitute an interference,
restraint[,] and coeron of employee rights” in violadn of 5 U.S.C. § 7116(a)(1), i§.24; see
also5 U.S.C. § 7116(a)(1) (providing that “it shia# an unlawful labor practice for an agency”
to, interalia, “interfere with, restrainpr coerce any employee in the exercise by the employee of
any right under [Chapter 71 of Title 5 of the United States Code]").

While the plaintiff's charges were still pangd before the Authoryt, the Medical Center
requested that the Under Secretary issue agpliohibiting the Authont's consideration of

those charges pursuant to 38 U.S.C. § 7422Ta)npl. T 28. Generally spking, the Secretary’s



authority to “prescribe by geailation the hours and conditionseshployment and leaves of
absence of” various categories of mederaployees, 38 U.S.C. § 7421(a) (2006), including
registered nurses, i8.7421(b)(5), “is subjedb the right of [flederal employees to engage in
collective bargaining with respet conditions of employmemiirough representatives chosen
by them in accordance with chapter 71 of title 5,"8d¥422(a). However, “[s]uch collective
bargaining (and any grievance procedyresvided under a collective bargaining

agreement) . . . may not cover, or have anyiegiplity to, any matter oquestion concerning or
arising out of (1) professional conduct or compeggri2) peer review, dB) the establishment,
determination, or adjustment of empé®ycompensation under [title 38].” Bl.7422(b). “An
issue of whether a matter or question concermgises out of” any of these three categories is
left to the discretion of the Secretary or idegate “and may not be reviewed by any other
agency.” 1d.8 7422(d). “The [] Secretary has deleghites § 7422(d) authority to the Under

Secretary . . ..”_AFL-CIO v. NicholspAd75 F.3d 341, 345 (D.C. Cir. 2007).

On September 2, 2008, the Under Secratancluded that the charges filed by the
plaintiff on behalf of Galle anRafter “ar[o]se out of professional conduct or competence within
the meaning of 38 U.S.C. § 7422(b).” A.R. at 3®ting that “the Minnsota Board of Nursing
reporting obligations . . . require individual nesgo report personal knowledge of any conduct
by another nurse that might be evidence of imgetence, unprofessional[, or] unethical conduct,
or evidence that another nurse is unable &afme safely,” A.R. at 31, the Under Secretary
reasoned that the Medical Cerdenvestigation of the comm&nallegedly made by Galle and
Rafter at the arbitration heag in December of 2007 “ar[o]se aftmanagement’s investigation
concerning [Nurse] Krehnke’s gliessional competence,” and thah inquiry as to whether

clinical staff had knowledge ohsrtcomings regarding either thqeality of directpatient care



being provided or the clinical competence of arofprovider[] is a mattezoncerning or arising
out of professional conduct or competence,aid32. In reaching ik decision, the Under
Secretary did not address the argument, raiseteoplaintiff in itsopposition to the Medical
Center’'s motion, that because thlaintiff’'s charges were ne#h“an issue of ‘collective
bargaining’ within the meaning of [8] 7422(b)” na matter of ‘grievance procedure’ coverage”
within the meaning of that statute, “the Under Secretarg,raatter of plaistatutory language,
has no authority to apply any of the [§] 74@Péxclusions in is instance.”_ldat 21.

The plaintiff filed its complent in this Court on OctobetO, 2008. In its complaint, the
plaintiff asserts that “the deidants have violated, misintegbed[,] and misapplied 38 U.S.C.
[88] 7422(b) and (d),” Compl. 45, because “[tihidair labor practice charges at issue in the
[Under Secretary’s] September28)08 decision paper do not pert&ricollective bargaining’ as
that term is used in 38 U.S.C. § 7422(b),"fid43, or “to ‘grievance picedures provided under a
collective bargaining agreement’ as that panasused in 38 U.S.C. [8] 7422(b),” fi44. It
further asserts that “[tjhe question of winat the issuance of [the Medical Center’s]
memorand|[a] . . . to [] Galle and [] Rafter cbnge an interference with, restraint of, [Jor
coercion of [] employee rights” under the CSR#&not a question of ‘mfessional conduct or
competence’ within the meang of 38 U.S.C. [8] 7422(b)(1)nd 38 U.S.C. [8] 7422(d)(1),” id.
1 51, and that consequently “the defendants hated outside the scope of their 38 U.S.C.

[8] 7422(d) authority,” id] 53, by “[applying] the 38 U.S.C. [§] 7422(b)(1) exclusion to a
scenario that does not pertain to a questidprofessional conduct or competence,” {d52.

In Counts | and Ill of the complaint, the pi&ff claims that these asserted errors
constitute “agency action . . . @xcess of statutory . . . authorityi’ violation of the APA. 5

U.S.C. § 706(2)(C); see alstompl. 11 46, 53 (asserting vitdns of this provision of the




APA). In Counts Il and 1V of ta complaint, the plaintiff claimthat these same errors also
constitute “agency action” tha “arbitrary, capricious, an abuseédiscretion, or otherwise not
in accordance with law” under a separate provisiotihhe APA. 5 U.S.C. § 706(2)(A); see also
Compl. 1 48, 55 (asserting violations of this mn of the APA). Finally, in Count V of the
complaint the plaintiff claims a separaielation of § 706(2)(A) based upon the Under
Secretary’s alleged assumptiontioé veracity of the Medical Ceats assessment of Galle’s and
Rafter’s testimony. Compl. § 57.

The defendants moved to dismiss the plaintiff's complaint on December 15, 2008. In
support of their motion to dismiss, they argiat under the standard set forth in Chevron

U.S.A., Inc. v. National Resource Defense Council, ¥87 U.S. 837 (1984), the Court must

affirm the Under Secretary’s conclusion tBat422(b) encompasstige Medical Center’s
investigation because the applic#libf that provision is apparefrom the face of the statute
and because the Under Secretary’s interpretatitimea$tatute is reasonable in any event, Defs.’
Mem. at 7-11. They further argue that the Urislecretary’s authoritynder § 7422(d) deprives
the plaintiff of the ability to asseany claims under the CSRA. lat 11-12. Finally, the
defendants assert that any tedtdispute as to what waséhy Galle and Rafter at the
arbitration hearing held in December of 2007nist relevant to theuestion of whether the
investigation concerning the aljations of clinical incompeter made against [Nurse] Krehnke
concerned her professional competence wittenmeaning of 38 U.S.C. § 7422[(b)].” &t 12—
13.

The plaintiff concedes that “the Undeeg@etary can issue a][8422(d) finding if a
substantive collective bargainipgoposal or collective bargairg provision covers the area

[also] covered by one of the [§] 7422(b) exatus” or “if a grievance covers one of the areas



covered by a [8] 7422(b) exclusiorut it argues that “[t]his iBot an issue of ‘collective
bargaining™ or “a matter of ‘grievance proceduceverage within the meaning of [§] 7422(b).”
Pl.’s Mem. at 20. It also chaflges the Under Secretary’s reading of the exceptions set forth in
8§ 7422(b) as overly broad, idt 28-32, and criticizes the defants’ argument regarding the
relevancy of any factual dispuabout the comments allegediyde by Galle and Rafter as
“nonsensical,” idat 34. The plaintiff oncludes its memorandum of law by requesting not only
that “the defendants be directly ordered tthdraw and reverse their [8 7422(d)] finding,” but
also that “[the] defendants be permanently iergjd from applying any [8] 7422(b) exclusion to
either the unfair labor practice charges at issre or to any unfair koor practice charges where
[the] issue is whether employer statement[grigployees constitute violations of 5 U.S.C.

[8] 7116(a)(1).” Id.at 35.

In their consolidated reply memorandundaross-opposition to the plaintiff's cross-
motion for summary judgment, tldefendants contend that unfiibor practice charges “are a
part of the collective bargaining process, f®eReply/Cross-Opp’rat 5, and that as a
consequence “the [Under] Se@mst correctly made a determaition under 8 7422(d) whether the
matter concerned professional conduct or competencegt &l. They reiterate their belief that
the Under Secretary’s interpretation of § 7422(b) is a reasonable oae7+8, and dispute the
notion that his decisioratked factual support, idt 9-10. They devotedhremainder of their
memorandum of law to the novel argument thatMedical Center didot violate 5 U.S.C.

§ 7116(a)(1) when it sent its memoranda to Galle and Rafteat 10—-11. The plaintiff
reiterates in its cross-reply memorandum theeoarguments advanced in its cross-motion for
summary judgment. Sdd.’s Cross-Reply at B{arguing that that an unfair labor practice

charge alleging a violation of an employeeghts under 5 U.S.& 7102 does not involve



collective bargaining or griemae procedure arising out cbllective bargaining); idat 6-10
(arguing that because “the issudtime] plaintiff's [unfair labor pactice] charges is the propriety
of the statements made by [the Medical Centenanagement to employees represented by [the]
plaintiff,” the Under Secretaryg’interpretation of § 7422(b) as subsuming those charges is
unreasonable); icat 10—12 (arguing that the Under Secrgsareliance on a disputed version of
the facts underlying the Medical Centensestigation was arb#ry and capricious).
Il. Standard of Review

As noted above, the defendants seek to idsthe plaintiff's complaint for lack of
subject-matter jurisdiction pursuant to Federal Rifil€ivil Procedure 12(b)(1) and for failure to
state a claim for which relief can be grantedspant to Federal Rutgf Civil Procedure
12(b)(6). However, the defendants do not attpae the Court lacks subject-matter jurisdiction
over the plaintiff's APA claims, sediscussion suprand their memoranda of law is replete with
references to the administrative record. The Owilltherefore treat th defendants’ motion as
a motion for summary judgment, and will consider both the defendants’ motion and the
plaintiff's cross-motion for summary judgment undee standard of review applicable to
motions filed under Federal Rule of Civil Procedure 56.

Under Rule 56, summary judgment is appropriate if “the pleadings, depositions, answers
to interrogatories, and admissionsfid®, together with the affidats, if any, show that there is
no genuine issue as to any mateféait and that the moving paiity entitled to a judgment as a
matter of law.” When ruling on a Rule 56 motiorg tBourt must view the evidence in the light

most favorable to the non-moving party. Holcomb v. Pqwi&B F.3d 889, 895 (D.C. Cir.

2006) (citing_Reeves v. Sanderson Plumbing Prods,,380.U.S. 133, 150 (2000)). The Court

must also draw “all justifiable inferences”time non-moving party’&avor and accept the non-



moving party’s evidence as truénderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986).

The non-moving party, however, cannot rely orefmallegations or denials,” Burke v. Gauld

286 F.3d 513, 517 (D.C. Cir. 2002) (quoting Andersbfv U.S. at 248 (internal citation and
guotation marks omitted)), for “conclusory allegations unsupported by factual data will not

create a triable issue of fact,ul’. Citizen Health Research Group v. EO&5 F.3d 898, 908

(D.C. Cir. 1999) (internal citatioand quotation marks omitted). tHe Court concludes that “the
non-moving party has failed to make a sufficigimbwing on an essential element of [its] case

with respect to which [it] has ¢hburden of proof,” then the mang party is entitled to summary

judgment. _Celotex Corp. v. Catre477 U.S. 317, 323 (1986).
I11. Legal Analysis

As the Court’s recitation of the partiesgaments above suggests, the parties present
multiple issues in their memoranda of lansupport of their respective motions. Ultimately,
however, the Court need notadieed, cannot—consider the \ars arguments raised by the
parties in their memoranda of law because thddd Secretary failed taldress a threshold legal
issue in his decision. Specifioglland as the plaintiff correctlyoints out, the Under Secretary
“utterly fail[ed] to address the plaintiff's stgitforward argument th#ite] lacks authority to
apply any [8] 7422(b) exclusion in the first pladecause the scope of the exclusions set forth
in 8§ 7422(b) apply only to collective bargaigiand grievance procegs arising out of
collective bargaining and the chasgéded by the plaintiff with tke Authority do not, in its view,
implicate the collective bargaining process. PM&am. at 23. It is plain from the administrative
record that the plaintiff raisethis argument in opposition the Medical Center’s motion for a
§ 7422(d) determination, séeR. at 21-22 (arguing that becauft]his is not an issue of

‘collective bargaining’ within the meaning [8] 7422(b)[, nJor . . . a matter of ‘grievance

10



procedure’ coverage within the meaning of [gta@tute], . . . the Under Secretary . . . has no
authority to apply any of the [8] 7280) exclusions in this instance”)t is equally plain that the
Under Secretary failed to addresis thrgument in his decision. Sa&eR. at 31-32 (considering
only whether the conduct at issinethe plaintiff's charges befote Authority fell within the
“professional conduct or competence” prong of § 7422(b)).

The Under Secretary’s failure to address this issue in his decision constitutes reversible
error. To reverse an agency’s determinatioder the APA, a reviewing court must be unable
“to conclude that the [ageneyhose action is under review] examined the relevant data and
articulated a satisfactory exphron for its action[,] including rational connection between the

facts found and the choice made.” Kreis v. Sec'y of Air Fo46é F.3d 684, 686 (D.C. Cir.

2005) (internal citation and quotation marks omittedjhile the “agency’s explanation need not

be a model of analytic precision to survive a challenge” under the APA, a “reviewing court” may
reverse an agency ruling “if the agency’s patinnot “reasonably be discerned.” Frizelle v.

Slater 111 F.3d 172, 176 (D.C. Cir. 1997) (internahtton and quotation marks omitted). And

“a reviewing court, in dealing with a determiioa or judgment which an administrative agency
alone is authorized to make, must judgeptapriety of such aabh solely by the grounds

invoked by the agency,” not on the basis of argusasserted for the first time on appeal. SEC

v. Chenery Corp.332 U.S. 194, 196 (1947).

Here, the only arguments against the plaintiff’s contention that their unfair labor practice
charges before the Authority fall outside the roulof “collective bargaimg” within the meaning
of § 7422(b) are those invented by the defendarttseir memoranda of law filed with this
Court. Because the Courtroeot “discern[]” the “path” tken by the Under Secretary in

choosing to ignore this issue, Frizelld1 F.3d at 176, and considhe defendants’ newly-

11



raised arguments, it must conclude that the UB&@eretary acted arbitilgrand capriciously in
concluding that the charges filbg the plaintiff with the Authaty fall within the scope of
8§ 7422(b). Moreover, given thefdeence customarily afforded to agencies in interpreting

statutes such as 8§ 7422, sad. Citizen, Inc. v. U.S. Dep't of Health and Human SeBa2

F.3d 654, 659 (D.C. Cir. 2003) (holding that wheresddtute is silent or ambiguous with respect
to [a] specific issue,” a court reviewing an agency’s ruling “must defer to the agency’s
interpretation as long as it is ‘based on enpssible construction dhe statute’™ (quoting
Chevron 467 U.S. at 843)), it is not possible for tbeurt to attempt to determine the scope of
§ 7422(b) in the first instance.

Instead, the Court must deny the defendantstion to dismiss and grant the plaintiff's
motion for summary judgment witlespect to Count Il of the pldiff's complaint (i.e., the count
of the complaint in which the plaintiff clais that the defendants acted arbitrarily and
capriciously in applying 8 7422(b) tharges that do not implicatellective bargaining or the
grievance procedures createddmjlective bargaining), reverskee Under Secretary’s decision,
and remand this case to the Department of Vetefdfairs for a determination as to whether the
charges filed by the plaintiff with the Authoritalify as “collective bagaining” or “grievance
procedures provided under a cotige bargaining agreement” within the meaning of 8§ 7422(b).
The Court will therefore dg/ the balance of the plaintiff's moti@s moot in light of this ruling.
However, in the interests of judicial economy, @murt will stay, rather #in dismiss, this case
so that the plaintiff may, if need be, file a naotito terminate the stayd obtain leave to file an
amended complaint should the Under Secretargiaswling adverse to the plaintiff's interests
on remand. While the stay remains in effect, tlaise will be administratively closed, and the

Court will administratively reopen the case if andewlhhe stay is terminated. Finally, the Court

12



will direct the parties to file jot status reports every ninety days so that the Court can dismiss
this case if the Under Secretary issues aguinat is favorable tthe plaintiff's position.
SO ORDERED this 28th day of August, 2009.

REGGIE B. WALTON
Lhited States District Judge

3 An order will be entered contemporaneously with this memorandum opinion (1) denying tfidefemotion
to dismiss, (2) granting in part and denying in part as moot the plaintiff's motion for summamejuig§3)
granting summary judgment in favor of the plaintiff wigspect to Count Il of the complaint, (4) staying and
administratively closing this case, and (5) directing thégzato file joint status reports every ninety days until
ordered otherwise by the Court.
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