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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HERMAN BREWER, and FAYETTE
REID, individually and on behalf of a class of
all persons similarly situated,

and JAMES BROOKS, individually, Civil Action No. 08-1747 (BJR)

Plaintiffs, MEMORANDUM OPINION

V.

ERIC H. HOLDER,
United States Atorney General,

Defendant.

GRANTING IN PART AND DENYING IN PART DEFENDANT’S
MOTION FOR PARTIAL SUMMARY JUDGMENT

INTRODUCTION

Plaintiffs Herman Brewer and Fayette Reid, individually antemalf of a class of
similarly situated individuals, bring suit against their employer, the United 3tateshals
Service ("USMS” or “Defendant?’) Plaintiffs allege thaDefendanengaged in a pattern or
practice of racial discrimination against them attter African American Deputy United States
Marshals in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 20€i0seq

(“Title VII").  Plaintiff, James Brooks, brings individual claims of racial discriminathastile
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work environmenand retaliatiorunder Title VII} Defendant moves for partial summary
judgment. For the following reasons, the Court grants in part and denies in paddw®
motion.

. BACKGROUND

Plaintiffs allege that USMS has failed to “revise][] its p@s and practices” to “end the
continuing pattern and practice of racial discrimination and remedy thesedfiethat
discrimination,” as “manifested by discriminatory employment practices witlecesp
promotions, transfers, assignments, training, awards, and the use of investigaimn£ompl.
11 29, 34. Plaintiffs specifically challenge USMS’s Merit Promotion 8ysédleging that the
System’s features impede the promotion of African American Deputy U.Shdsiand favors
the promotion of whe& Marshals over African American Marshals. Furthermore, Plaintiffs
allegethat“[t]he high degree of subjectivity in the assignment and lateral transfeess has a
disparate impact on African American [Deputy U.S. Marshals],” affectiag ability “to secure
promotions or career enhancing opportunities and experiefttef] 5556.

Plaintiffs also claim that they receive fewer careehancing training opportunities than
their white counterparts because of “the high degree of subjectivity in hepufipU.S.
Marshals] receive training.1d.{ 65. Similarly, Plaintiffs claim they have been discriminated
against with respect to the distribution of awarlds.q 71. Finally, Plaintiffs allege that African

American Deputy U.S. Marshals are “tatepk by their white cavorkers and supervisors for

! Plaintiffs recentlymoved to add Brooks as a putatclass representativieut that motion

remains pending.



investigation by [the Office of Internal Investigation] based on frivolougatiens or for

conduct that would not result in an investigation if committed by a white deplatyfl’ 79.
Defendanthas noved for summary judgment asdiass claims that it discriminated

against AfricarAmerican Deputy Marshals in distributing awards, assignments, training, and

promotions, and in conducting internal investigations. Def.’s Mot. at 1. Defendant also moves

for summary judgment as to the individual claims asserted by Brooks for tikspasament,

hostile work environment, and retaliation. The Court first considers the pargasants and

legal standards as to the class claand will then turn to consider Brooksdividual claims.

Further relevant facts are provided below as necessary.

1. ANALYSIS OF CLASS CLAIMS

A. Applicable Legal Standards

1. Summary Judgment

A motion for summary judgment should be granted only “if the movant shows that there
is no genuinalispute as to any material fact and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A dispute is “genuini"the evidence is such that a reasonable
jury could return a verdictfor either party.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248
(1986). A fact is thateriat if it could reasonably affect the outcome of the cdde.

Where the movant does not bear the ultimate burden at trial, it need only satisfiyehe in
burden of demonstrating the absence of evidence to support the nonscaaetCelotex
Corp. v. Catrettd77 U.S. 317, 323 (1986). Where the movant bears the ultimate burden of
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persuasion, the movant must show the absence of a genuine issue of mategal fact b
demonstrating each element of its claim or defense by sufficient, competisrmiavid. at 331
(Brennan, J., dissenting). Once the motion has been properly supported, the burden shifts to the
nonmovant to show thathe evidence is such that a reasonable jury could return a Vendist
favor. Anderson477 U.S. at 248.

The nonmoving party must go beyond the allegations in his pleading and provide
“specific facts showing there is a genuine issue for’tri@delotex,477 U.S. at 324. To satisfy
the burden of providing specific facts, the nonmoving party must tender affidavits or other
competent evidenceMatsushita Elec. Indus. Co. v. Zenith Radio Co435 U.S. 574, 586
(1986) The factual record and inferences therefrom are generally viewed in thedigtht m
favorable to the nonmoving partidickes v. S.H. Kress & C&98 U.S. 144, 157 (1970).
However, to be entitled to preferential review, the nonmoving party must respond with
competent evidence and cannot support its arguments on the basis of conclusory,\apexulati
inadmissible statementsCelotex 477 U.S. at 322 n.3. Further, the nonmoving party’

evidence must be more thanere reargument of its case or a denial of an oppaaitgatiort

Furthermore, the court need only consider material clearly identifitleyarty asserting its
relevance. Fed. R. Civ. P. 56(c)@&&g generally Thomas v. Wichita CeCala Bottling Co.
968 F.2d 1022, 1024 (10th Circert. denied506 U.S. 1013 (1992)[The court] will not search
the record in an effort to determine whether there exists . . . evidence wifdhreguire
submission of the case to a juy.United States v. Dunked27 F.2d 955, 956 (7th Cir. 1991)
(“Judges are not like pigs, hunting for truffles buried in bfigfs.
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or it will be disregardedSeel0B Charles Alan Wright, et al., FedePaactice and Proceduge
2738 at 356 (3d ed.1998).

Finally, not every disputed factual issue is material in light of the substantivehé&w
governs the case‘Only disputes over facts that might affect the outcome of the suit under the
governing lav will properly preclude the entry of summary judgménfnderson477 U.S. at
24850 (noting that ifthe evidence is‘merely colorablé or “not significantly probativé,

summary judgment may be granted

2. Teamsters framework

Disparate treatmemiaims may involve “an isolated incident of discrimination against a
single individual, or . . . allegations of a ‘pattern or practice’ of discriminati@ctaig an entire
class of individuals.”Aliotta v. Bair, 614 F.3d 556, 562 (D.C. Cir. 201(®laintiffs here allege a
pattern or practice of discriminatiomn International Brotherhood of Teamsters v. United
States431 U.S. 324 (1977), the Supreme Court set forth a specific framework for pattern or
practice casesThe D.C. Circuisuccinctly described the “liability” phase of theamsters
framework as follows:

In the initial, or‘liability,” phase of a pattern or practice lawsuit, the analysis
focuses orwhetherthe unlawful discrimination has been the employer’s regular
or ‘systemwidé pattern or practice. In order to make out a prima facie case, the
plaintiffs must . . . establish by a preponderance of the evide¢hat
discrimination was the company’s standard operating procedhuee regular
rather than the unusual practice. In this phase, the plaintiffs need not show each
individual member of the class wa victim of the employer’s discriminatory
policy, since proof of the pattern or practice supports an inference that any
particular employment decision, during the period in which the discriminatory
policy was in force, wasadein pursuit of that policy.



Aliotta v. Bair, 614 F.3d at 562-63.

“Once a prima facie case is established, the burden shifts to the employeit to reb
the inference of discrimination by showing the employees’ proof is eithexurste or
insignificant.” Id. at 563. “[T]he employés defense must counter the [plaintiffs’]
showing of a discriminatory pattern rather than simply point out that the emglidyeot
discriminate against certain individuals, for the question is whether a patteactbcgr
exists, not whether specific @oyees were subject to discriminatiorEEOC v. Intn’l
Profit Assocs.No. 01-C-4427, 2007 U.S. Dist. LEXIS 19070, at *24 (N.D. Ill. March 16,
2007);see alsareamsters431 U.S. at 360 n.46 (“The employer’s defense must, of
course, be designed to meat prima facie case of the [plaintiffs] . . . The point is that at
the liability stage of a patteror-practice trial the focus often will not be on individual
hiring decisions, but on a pattern of discriminatory decisionmaking.”).

If an employer fds to rebut the inference that arises from the plaintiffs’ prima
facie case, theistrict court may conclude that discrimination occurred. “[A] court’s
finding of a pattern or practice justifias award of prospective relief,” such as an
injunction or court monitoringTeamsters431 U.S. at 361 (internal quotations omitted).

If plaintiffs seek individual relief for the victims of discriminatory practice, the
litigation proceeds to the “remedial stage where each class member must shauahdiv
harm.” Aliotta v. Bair, 614 F.3d at 563. During this stage district court must usually
conduct additional proceedings . . . to determine the scope of the individual relief.”
Teamsters431 U.S. at 361By this point in a patteror-practice casdhe plantiff
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would have already proved that the employer followed an employment policy of unlawful
discrimination.ld. Therefore, the plaintiff need only show that he or she was “a
potential victim of the proved discrimination,” and the burden then shifteetdefendant
“to demonstrate that the individualass membenvas denied an employment
opportunity for lawful reasons” and “not based on its policy of discriminatitdh.at
363. “Any nondiscriminatory justification offered by the company will be subject to
further evidence by thiplaintiffs] that the purported reason for the [adverse employment
action] was in fact a pretext for unlawful discriminationd. at 362 n.50.
2. Class Certification -Adequate Representation Requirement

“[A] Title VII class action, like any other class action, may only be certifigne trial
court is satisfied, after a rigorous analysis, that the prerequisites c2&alehave been
satisfied.” Falcon 457 U.S. at 161. Under Rule 23,class represeative must be part of the
class and ‘possess the same interest and suffer the same injury’ as the classhgval
Mart Stores, Inc. v. Duked431 S. Ct. 2541, 2550 (2011) (quotiBgst Tex. Freight System, Inc.
v. Rodriguez431 U.S. 395, 403 (1977)Y.he Rule 23 requirement that a class representative be
an“adequatérepresentativeften overlaps withhe Court’s inquiry into a partyg standingsince
a putative class membeho did not suffer the same injury @ putative classacks standindo
bringthe classlaim. Arnold v. Postmaster Generd&67 F. Supp. 6, 2(D.C. Cir. 1987).

In employment discrimination class actiofttie merdact that a complaint alleges racial
.. . discrimination does not in itself ensure that the party who has brought the lawdetan
adequate representative of those who may have been the real victims of timatrdison.”
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Rodriguez431 U.Sat405. “Sometimes the issues are plain enough from the pleadings to
determine whether the interests of the absent parties are fairly encompabksetheihamed
plaintiff's claim, and sometimes it may be necessary for the court to probelldedipleadings
before coming to rest on the certification questioiRdlcon 457 U.S. at 160.

“A party seeking class certification must affirmatively demonstrate his compheatic
[] Rule [23],” by presenting the court with facts thatrhees the Rule’s requirement&Val
Mart Stores, Incv. Dukes 131 S.Ct. at 2552Therefore, greliminary inquiry into the merits of
a patterror-practice suit is sometimecessary to determine whether Rule 23 requirements are
satisfied. d. Indeed, the Advisorgommittee recognized that the district court may need to
allow for “discovery in aid of the certification decision,” even though such discowigiyt
overlap with the “merits discoverySeeRule 23, Notes of Advisory Committee on 2003
amendmentssee als Rodriguez431 U.S. at 405 n.1(@tating that “the decision whether the
named plaintiffs should represent a class is appropriately made on thedtdl'’yec

If a specific plaintiff has not suffered the injury as a result of thgedl@isriminatory
practice, then he or she is “simply not eligible to represent a class of petsoadgivallegedly
suffer injury.” Rodriguez431 U.S. at 405This is becausgo] ne whose own claim is a loser
from the start knows that he has nothing to gain from the victory of the class, and sdittle has
incentive to assist or cooperate in the litigation; the case is then a pure ttastaager’s suit.”
Robinson v. Sheriff of Cook Countyp7 F.3d 1155, 1157 (7th Cir. 1999). “The point is not that
aplaintiff is disqualified as class representative ihiegyfail to prove his case or if the
defendant may have a good defense. . . . But if [a plaintiff's] clainclsaaloser at the time he
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asks to be made class representative, then approving lairtlass representative can only hurt
the class.”Id. at 1158.

3. Defendant’'sArgument Regarding the Adequacy of Brewer and Reid to
Serve as Class Representativesifot Premature

Defendant moves fgrartial summary judgment as to claims thaliscriminated against
the putative class membetgough its policies regarding awards, assignments, training, and
investigations. Def.’s Mot. at 1. Additionally, Defendant moves for summary judgmedat
some of theutative class claims alleging discrimatory promotions practices. Def.’s Mot. at
29.

In its motion, Defendant does raitempt to refute the allegation that there has been a

pattern or practice of discriminatioisee generally id Instead, Defendant argues that the

“undisputed materidiacts demonstrate that the individual Plaintiffs have not suffered the injuries

that they allege, and therefore cannot prevail on those claims on their own behalfigdndam
on behalf of similarlysituated members of a putative claskl” In other words, Defendant
contends thdbr claims related to awards, imang, assignments, investigations, and promotions
Brewer and Reid (the only remaining putative class representatives) agquaselclass
representatives under RWl8. Therefore, Defendants conclude, such claims should be
dismissed.

Plaintiffs argue that Defendant’s motion for summary judgment is premeatdréocuss

on the wrong legal standardSpecifically, Plaintiffs contend that once a pattern or practice of

discriminationis demonstrated, Defendant must rebut a presumption of discrimination by using

“classwide evidencg Plaintiffs further argue that Defendant’s approach “inappropriately
9



focuses only on the merits of each individual claim,” the wrieggl standardfor a pattern or
practice case. PIs.” Opp’n at Blaintiffs insist that that Defendant’s summary judgment motion
should have solely focused “on whether there is sufficient reeldemonstrating that
[D]efendan had in place a pattern or practice of discrimination during the relevant limitations
period.” Id. at 4.

Theparties’ disagreement as to taepropriate legal standard to apply to Defendant’s
motion for summary judgmentests from fact that the Court must applye Teamsters
frameworkto the merits of Plaintiffspatternor-practiceclass claims, bytrior to reaching the
merits mustonduct drigorous” class certification analysis to ensure compliance with Rule 23
requirements AlthoughPlaintiffs are correct that theeamsteréramework applies to the merits
of a patten-orjpractice casdhe Court need not wait until the merits of thass claims are fully
ripeto addressvhether Brewer and Reid are adequate clgggsentatives. Indeed, irast
Texas Motor Freight System v. Rodrigusz opinion delivered on the sangy asTeamsters
the Supreme Court held that class claims could not go forward where the record $tadwesl t
putative class representatives hadffered no injury as a result of the alleged discriminatory
practices,” and therefofgvere not members of the class of discriminatees they purported to
represent 341 U.S. at 404-405. Indeed, Rulé2@quirement that a putative class
representativee an adequate representativeuld make no sense if the trial court were not
allowed todetermne in advancef aconsideration of the meritghether the putative class

representatives have suffered the same injutii@putative class. Accordingly, the Cowrti
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first determinevhethera reasonable juror could conclude tBatwer and Reid suffered the
injuriesalleged by the putative class

In making these determinations, the Capplies théleamstersramewak.® Because
discovery is still ongoing with respect to the clasde evidencend no briefing has yet
occurred with respect to the liability stagiee Courassumesyithout decidingthatDefendant
had discriminatory policies in plagd@th respect tawards, training, assignmenitsyestigations
and promotion$rom 2007 to the preseffthe liability period. Theparties have, however,
exchanged a substantive amount of discovery with respect to the alleged injures of t
individual class representative$hus, the Coursiwell-equippedo determinghe issue that
would arise at the remedial stage of Teamstersramework Accordingly, the Court will
assume that a diesminatory policy was in place anghile working under such an assumption,
aslsif areasonable juror could find thBtewer and Reid wergenied an employment
opportunity for ufawful reasons Teamstersat 363. Any nondiscriminatory justification
advanced by Defendant will be considered in light of Brewer and Reid’s evittextticeich a

justification is pretextudl. Id. at 362 n.50.

Brewer and Reid have not asserted individual claims relating to awardmgraissignments,
and investigations, but rather have alleged only class claims. Accordipglying the burden-
shifting framework for individual claims, commonly referred to asMic®onnell Douglas
framework, would be inappropriate.

4 In addition to any evidence of pretext that Plaintiffs may put forth, the @marconsiders any
requesby Plaintiffsfor additional discoverand whether such discoveryght uncoverevidence
of pretext.
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B. Awards

Both Brewer and Reid allege that they were denied a Quality Step Increase (&@SlI”),
award that increases pay and provides “faster than normal progression throstgipshiethe
General Ry Schedule.” Am. Compl. § 72. Brewer claims that during assignments in Louisiana
and North Carolina, he did not receive any QSI awards “while his white counteguasitzed
them.” Id. § 126. Similarly, Reid alleges trstie did not resive QS| awards while “similarly
situated white DUSMs were giverSDawards by their supervisorsld. § 131.

Defendant argues that Brewclaims are timéarredbecause his claims arose prior to
2005 andecause he never exhausted his administrative remedies for such claims. Defendant
concludes that because Brewer has no timely claims for denial of a QSIanis@sm must be
dismissed. Def.’s Mot. at 12-13. Similarly, Defendant contends that Reid’s aa@ndsbould
be dismissed because her lack %l award can be explained by th@versal moratorium that
was placean QSlsfrom 2004 through 2010ld. at 13. According to Defendant, once that
moratorium was liftean February 27, 2011, Reid received a Q8I.

While Plaintiffs asserseveralarguments in response, natieectly address Defendant’s
arguments. PIs.” Opp’n at 35-3fstead Plaintiffs bring up new allegations that Brewer and
Reid were denied awards throughout their careers other than QSI awards, Daiautty’s
awards, Attoney General’'s awards, and cash awatdsat 35. These types of award are not
mentioned as part of the class representatives’ allegations in the Ant@owigdaint, and to the
extent that Plaintiffs now seek to amend their complaint to add such allegatiomegthest is
untimely and deniedElkins v. District of Columbig690 F.3d 554, 565 (D.C. Cir. 2012)
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(“Undue delay is malid reason to reject a parsyattempt to add a new theory of liability to a
complaint.”).

Next, Plaintiffs’ argue that D&indant’s motion is premature because Brewer and Reid
need time to conduct discovery as to their awards claichat 36. “To obtain Rule 56(d) relief,
[Plaintiffs] must submit an affidavit which states with sufficient particularity why additional
discowery is necessary.Cannon v. District of Columbj&17 F.3d 200, 208 (D.C. Cir. 2013).
Among other things, thiaffidavit “must outline the particular facts [Plaintiffs] intend[] to
discover and describe why those facts are necessary to the litigdtdorPlaintiffs attorney
submitted an affidavit indicatinpat discoverys requiredo determine the factors considered by
decisionmakers when giving out awards and the rates that those awards were givele enahi
African American DUSMS. PIs.” Opp, Ex. E (“Henderson Decl.”)  2(Rlaintiffs’ attorney
also claims thamore awards data must be discovered in order “to determine how the data might
be analyzed.”ld. | 21.

It is unclear to the Court how the additional discovery that Plaintiffs seek could
undermine Defendants’ arguments $ommary judgmentPlaintiffs do not disputéhat
Brewer'sQSlaward claims arose prior 8)05. As suchBrewers QSI awaralaimsaroseprior
to the liability periodandare not part of this lawsuitSeegenerallyMem. Op.(Aug. 23, 2013)
(limiting claims in ths case to thse arising in 2007 to the present). As for Reid, Defendants
offer evidence thaSI award were suspended for all employees from 2004 until 2010, and
reinstituted in 2011, at which point Reid received the QSI award. Def.’s Mot., Exs. 32 and 33.
Reid does not contest this evidence or request additional time to procure discavweputta

13



contest this evidence. Reid does not, for instance, seek the opportunity to conduct further
discovery to refute that this universal moratorium was in effect or that tsisheaeason she
was deprived of a QSI. Nor does Reid suggest that the universal moratorium weasf{@at

for discriminatory purposes. Thus, Reid stands nothing to gain from additional evidence
showing the rates of QSI awards for isdn-Americandiffered fromthose for white Deputy
Marshals or the factors involved in issuing those awards. Because Plaintiffspimndo
particular facts that they intend to discowdrich are relevant to addressiDgfendants’
arguments, the Court declines Rule 56@ief with respect to the awards claim.

Finally, Plaintiffs argug¢hatthe Court should reject Defendant’'s arguments because
underTeamstersDefendant are requiréd provide evidence refuting Plaintiffs’ allegations that
USMS has maintainea discriminatory awards policy. Pls.” Opp’'n at 36. As discussed above,
the Court assumes without deciding that Plaintiffs would have been successful in datngnst
a patterror-practice as to USMS awards policies, and therefore presumes that Defe@Q&int
award policy was discriminatory. But even assuntirag theDefendant’s had a discriminatory
policy with respect to QS| awards, Defendant has demonstfateithe reasons discussed above,
thatneither Brewer nor Reid were victims of suctliscrimnatory policy during the relevant
time period.

In sum, lecause Brewer has not alleged that he suffet@&! award injury during the
relevant time period, he is not an adequate representative of a class of indivitualsrport to
have suffered sincan injury. Reid is also an inadequate representative under Roge@3se,
even assuming that Reid did not receive a QSI award from 2004 to 2010, a reasonable juror

14



could not find that she was injured because of a discriminatory awards polioytiggveniversal
moratorium that was effect as to QSIsAs such, the Court dismisses without prejudice the
class claims regarding awards.

C. Training

Plaintiff Reid alleges thathe was denied training opportunities that were afforded to
white Deputy Marshalsvhile she worked in job series 082, in late 2003 and early 2004, and
while she worked in job series 1811, in 2008 and 2009. Am. Compl. 11 12®&&nhdant
argues that Reid’s allegatioresgarding denied training opportuniti@stually arge prior to the
liability period of 2007 to the present. Def.’s Mot. at 18. Defenfiatitercontends that during
the liability period, “it is undisputed that Reid attended more than nine weeks—365 lodurs—
training during a two year periodJd.

Plaintiffs contend that Defendant neglects to address Reid’s timely trainingaziaing
in 2008-2009. PIs.’ Opp’n at Plaintiffs arguethat under the “continuing violations” doctrine,
this timely training claim allows her to raise training claims #rase prior to the liability
period. Id. In response, Defendant argues that Reid’s timely training claim is aibass
allegation,” that fails to meet the pleading requirements of Rule 8. Deply Rell.

As a threshold matteReid’s claims arising prior to the liability period have already been
dismissed. The Court has previously rejected the application of the continuingoumlati
doctrine to this caseSeeMem. Order (Aug. 23, 2013), Dkt. #15%herefore, Reid 2003-2004

trainingclaimis not actionable.
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With regard to Reid’s 2008009 training claim, Reid merely states that she was denied
“training opportunities that were afforded to [her white counterparts],” ased go factual
allegations that would support such a claim. The Supreme Cowekplasned thateven at the
pleading stage, “[tfjreadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not sufficdshcroft v. Igbal556 U.S. 662, 678 (2009iting Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)Stated otherwes, “[w]hile legal conclusions
can provide the framework of a complaint, they must be supported by factual alet)alil. at
679. HoweverReid's declaratiosimply stateghat “upon information and belief,” she “was
denied critical training opportunities whievere afforded disproportionately to white DUSMs.”
Reid Decl. 1 6. Reid does not identify any specific training opportunity that wasl derer,
even though that information would be readily available to her through her own memory and
experience. Indeed, Red no trouble identifying th&pecific training opportunities that were
allegedlydenied to her in 2003-2004 in job series 082, yet she fails ttoedeamédor the 2008-
20009 training claim. Furthermor@laintiffs do notidentify furtherdiscoweryregarding any
specific training opportunity which was deniedReid SeeéWhite v. Hon C.2013 U.S. App.
LEXIS 6948,at *5-6 (3d Cir. Apil 5, 2013) {* Fishing expeditionsto seek out the facts needed
to bring a legally sufficient comgla are bared by the pleadinglarifications inigbal and
Twombly”). In sum,Reid’s2008-2009 training claim is not supported by &actual allegations

and is therefore not actionable.

Plaintiffs again argue that the Court should reject Defendant’s angsifmecause under

TeamstersDefendant is required to provideidence refuting Plaintiffs’ allegations that USMS

has maintained a discriminatory awards policy. Pls.” Opp’n at8vever,even assuming that
16



Becausdreid’s training claims, both those arising prior to and duringjabdity period,
are not viablas a matter of layshe is not an adequate representative of a class of individuals
who purport to have suffered such an injury. MoreoBegwer, the only other class
representativejoes not advance any training claims. Accordingly, the Ghsmtisses without
prejudicethe class claims regarding denial of traingpportunities.SeeRodriguez431 U.Sat
403.

D. Assignments

1. Brewer’s Assignment Claims

Brewer alleges that he “has never been given tpherynity from anyone in
headquarters to lead a mission or special task fottee fype ofassignmenthat Plaintiffs clains
is an“important experience to have when applying for promotions within the Marshalg&ervi
Am. Compl. § 123.Furthermore, Brewer claimsah“[ijn September 2007, he was removed as
the commanding officer of the HIDTA Fugitive Task Force in Puerto Rico analcegpby a
white Deputy United States Marshal from outside the [Puerto Risbjict.” Id. § 124 Brewer
also alleges thathile hewas in Louisiandetween 1993 and 2001, he was only assigned to the
warrant squad once, wreas[w]hite deputies in fhe Louisiana Distri¢twere routinely rotated
onto [the] warrant squad ever[y] one to two yeatsl.”] 125.

Defendant argues that Brewer’s assignment claicesuing between 1993 and 2001,
during Brewer’s assignment to Louisiana, are untimely. Def.’s Mot. at 1®D&fendanfurther

challenges Brewer’s claim that he was removed as the commanding officer aéthe Rico

the Defendant maintained a discriminatory policy with respect to traiRieig’'s claims would
not survive because thelp not meet pleading and timeliness requirements.
17



Fugitive Task force.According to Defendant, Brewer was not removed from the Task Force, but
rather his responsibilities were expanded to include thetiask Force (which falls within the
ambit of “Enforcemeritduties and Court Operations. Defendant contends that this change does
not constitute an actionable assignment clagoause Brewer retainéd title as Assistant Chief
Deputy and his “supervisor authority grew from five USMS employees to atlelazer’ and,
therefore, no adverse employment action occuftriti.at 2021.

Plaintiffs argue thaBrewer’s 1993 to 2001 claims are covered by the continuing
violations doctrine and thus actionable. Pls.” Opp’n atRlaintiffs also assert that Brewer’s
removal from the Fugitive Task Force iné?td Rico constituted an adverse employment action
because he was “stripped of all enforcement duties, including the more desisplolesibilities
of handling warrants in the Enforcement Division,” and was “denied the opportunity for
supervisory responsiities in the reorganization.1d. Plaintiffs argue that such “a reassignment
to a different task with lessened responsibilities . . . is actionalde.”

The Court agrees with Defendant that Brewer’s 1993 to 2001 claims are notldetiona
becauseas previously explained, they are untimely and the continuing violations doctrine does
not apply. However, Brewer’s othassignmentlaimsrequire closer consideratios
previously explained, for purposes of this decision, the Court asshatdbeUSMS had in

place a discriminatory policy regarding assignmeM#&rking under that assumption, the Court

6 Defendant also challenges Brewer’s claim that he “has never been gvaptirtunity

from anyone in headquarters to lead a mission or special task force.” However, the Cour
need not reachhis issue becauses discussed below, the Court concludes that a genuine
dispute of fact exists as to whether Brewer’s removal from the FugitikeFoaise is an
adverse action. Because Brewer’s Fugitive Task Force claim is viable, fiiesen
adequateepresentative for the broader class claims regarding assignments.
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must inquirewhether aeasonable juror could conclude that Brewer suffered an objectively
tangible harm when Brewer was removesim the Fugitive Tak Force in Puerto Ricdf the
answer is in the affirmative, then summary judgment is not appropriate andr Bneyweontinue
to serve as an adequate class representative as to the class assignment claim.

“Whether a particular reassignment of duties constitutes an adverse acpomngoses of
Title VIl is generally a juy question.” Czekalski v. Petergl75 F.3d 360, 365 (D.C. Cir. 2007).
A reassignmentonstituts an objectively tangible harfand therefore an adverse employment
action)if the reasignmenteads to “materially adverse consequences affecting the terms,
conditions, or privileges of [an employee’s] employment opportunities or [hisgfutur
employment opportunities.Stewart v. Ashcraf852 F.3d 422, 427 (D.C. Cir. 2003).
reassignrant or denial of assignmethtatdoes not Hect an employee’s pay and benefitsy
still constitute an adverse employment actfdhe reassignment or deniaégatively affects
future advancement opportunitielsl. Furthermore, aassignment that results in “significantly
different and diminished” supervisoand programmatic responsibilitiesay constitute an
adverse employment actiozekalski v. Petergl 75 F.3d 360, 364 (D.C. Cir. 2007).

The parties disagree as to whether Brewer’s removal as the commandingodftineer
HIDTA Fugitive Task Force in Puerto Rico resultechireassignment thdiroadeed his
supervisory duties to include both the Court Operations and Enforcemehether it limited
his supervisory duties to only the Court Operations. Pls.” Opp’'n aA2Brewer recallst, his
instructions upon reassignmengng ‘not to oversee the Enforcement Section of the Task
Force,” andinstead, to “handl[e] court support in OperationB&f.’s Mot., Ex. G (“Brewer
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Decl.”) § 6. Defendant, on the other hand, maintains that while Brewer “no longer served on the
day-today-management of the Task Force,” he retained an “oversight DE€:5 Mot. at 21
(quoting Earp Decl. 1 12). Because diminished supervisory duties constitutes an adverse
employment action, and because there is a genuine dispute of fact as to Btesthes
supervisory duties decreased as a result of his reassignment in Puerto Riev'sBassignment
claims are viabland survive summary judgment. Accordingly, Defendant has not demonstrated
why Brewer would be amadequate representative to raise the class claims regarding
assignments. Therefore, the Court denies Defendant’s motion for summary judgmerttes to t
class assignment claims.

2. Reid’s Assignment Claims

Reid alleges that in 2008 she was denied an assignment as lead investigdtmhin
profile security case regarding an Assistant United States Attcandywas instead assigned as
the lead investigator to less significant cases. Am. CoinjB0. In 2009Reid claims that she
was denied an assignment involving the Presidential Inauguratihn.

Defendant argues that the denial of these assignments do not constidve rse
employment action becauteeywere not accompanied by salary changes or work hour changes.
Def.’s Mot. at 13. Defendant contends that Reid cannot show any injury from the denial of
either assignment denial since she was promote@®H in 2008 and &S-13 in 2009as

soon as she was eligibléd.

Reidalsoalleges that in 2003 and 2004, she was discriminated against when she was denied
assignment to a “COOP Team.” Am. Compl. 1 1P@wever, hese claims fall outside of the
liability period (2007 to the present) and need not detain the Court fuBhergeneralliiem.
Order (Aug. 23, 2013).
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Plaintiffs responds that the denial of the AUSA investigation assignment and the
Presidential Inauguration assignmamount to the deprivation of “caresmhancing
assignments that would have afforded her valuable experience.” pysri @t 27. Instead,
Plaintiffs allege that Reid was assigned to “several insignificant assigsiinehtch, in turn,
“retards the advancement” of her career.

As discussed above, an assignment or denial of assignment may constitute an adverse
employmenaction even if it has no effect on the employee’s pay and benefits. An adverse
action exists if the assignment decision led to “significantly different and diraglish
supervisory and programmatic responsibilities that affected future empibpmpgortunities.
Czekalski v. Peterg 75 F.3d 360, 364 (D.C. Cir. 200Btewart v. Ashcrof852 F.3d 422, 427
(D.C. Cir. 2003).

Paintiffs allege that Reid was affected by the denial of the AUSA investigation
assignment and the Presidential Inauguration assignment, as wehasdsgsignment to
insignificant tasks.However Plaintiffs fail to show or even alleg®wthese assignments
adversely affected Reid’s ability to advance within USMS hieraréhgintiffs do not allege
facts, which if proven true, would support that these employment decisions adedieeisd
Reid’scurrent or future career trackgbal, 556 U.Sat678-79. Instead Plaintiffs appear to
concede thaReid was promoted to the next GS level as soon as possible. Morlauaiffs
do not indicate that further discovery is required tieaeinewhether these assignment
decisions constitute adverse employment acti@ezause Reid fails to allege facts that would
convert the denial of the AUSA investigation assignment and Presideratuguration
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assignment into adverse employment actions, the Court finds that these clanmisaate®nable
For these reasons, Reid’s assignment claims are not viable and she is notiateadeq
representative for the class assignment claimsofa as Defendant’s motion argues the
inadequacy of Reid to serve as class representative for assignment tsamatian is granted.
However, a noted above, the class assignment claims remain viable with Brewer asva putati
class representative.
3. Defendant’s Subcategories foAssignment Claim

Defendant argues that Plaintiff has erroneously lumped together vaaous ander the
label of “assignment.” Def.’'s Mot. at 22-28pecifically, Defendardivides assignments into
four categoms:“(1) duties within an employee’s official position, (2) temporary duties outside
an employee’s official position, (3) collateral duties, and (4) promotions ofdrane ‘career-
enhancing’ positions.’ld. at 23. Defendant contends that the “different sorts of assignments
involve distinct policies and practical differences,” and therefore “cannotitiesine class
claim.” Id.

Plaintiffs argue that Defendant has “improperly analyzed the claimslatiesoand fails
to address Plaintifftlaims and evidence of a systemic pattern of discrimination.” Pls.” Opp’n
at 27. Plaintiffs further contend that assignments are controlled by the savig: pd8cy that
leaves assignments up to the discretion of manadgbrs.

A class representative’s claims must be typical of other claims assertesldiiaeh
members of the class, meanthg@tboth the class representative’s assignment claims and the
class member’s claims must present common questions of law orRaldon,457 U.S. at 158-

22



59. A this juncture, however, the Court will not consider Defendant’s argumerBrihaer’s
assignment claims are not typical of otbkxrss membersFirst, the Court finds flaws in
Defendant’s suggestion thassignment claimshould be divided into thespexific four
subcategories. More specificallynyagiven assignment may fall into more than one of
Defendant’sartificial subcategories. For instance, Brewer’s claim that he was improperly
removed from the Fugitive Task Force in Puerto Rico involves both issues of his dizy-
official duties and, by Defendant’s own admission, temporary duties outside of hismosit
Def.’s Mot. at 25 (acknowledging that Brewer’s allegation “about not being ginge
opportunity to lead a task force or mission could fit within [subcategory 3rond Defendant
fails to cite any examples of courts that have rejected a class claim-ggpmah where the
class claimnvolvedthe sameype of adverse employment actior{ promotion, termination,
non-hiring, or assignments). Thinthile Defendantssertshat the subcategories of
assignments arentrolled by different policies and practicgdails to support this assertion
with anyevidence. For these reasons, the Court concludes that the typicality issues surrounding
assignments ateest determinedfter Plaintiffs move foclass certifiation Defendant’s
arguments regarding subcategories of the class assigolaemare therefore denied without
prejudice.

E. Investigations

Plaintiffs assert that thdSMS has discriminated against the putative class by its “use of
allegations of misconduct and investigations.” Am. Compl. § 75. Reid and Brewer do not raise
any claims regardingllegations of misconduct or investigations. Instead, in their Amended
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Complaint, Plaintiffsraised an investigation class claim through former plaintiff and putative
class representative, David Grogan. Grogan voluntarily dismissed his individuahssid cl
claims in May 2013, two months after Defendant had filed its motiosuimmary judgment
Defendant’s argumentggarding Grogan’svestigation clainare thereforemoot.

Perhapgreempting the voluntary dismissal by Grogan, Plaintiffs’ response makes no
mention of Grogan and insteaekeks to advance class investigatobeims brought on behalf of
Plaintiff Brooks. Since the commencement of thigyation, Brooks has only asserted individual
claims. See generall¢ompl.; Am. Compl. In July 2013, however, Plaintiffs moved to amend
their complaint to add Brooks as a class representative. That motion is pending, and beeds t
resolved before the Court can rule on whether there is adequate class reppedertiangan
investigation class claim Accordingly,the Court defers ruling as to the investigation class
claims until Plaintiffs’ motion for leave to amend has been ruled upon.

F. Promotions

Defendant argues thaeither Brewer nor Reid can show that he or she has been injured
by four particular aspects of the promotions system, and therefore toaliemiss Plaintiffs’
promotion claims insofar dlaintiffs are challenging those aspectdef.’s Mot. at 31.Plaintiffs
respond that Brooks and/Brewerhave indeedbeen injured by these aspects of the promotions
system. PIs.” Opp’n at 21-24According to Plaintiffs, “[i]t is axiomatic in this Circuit that class
claims of non-promotion include the various components of the sysieimat 23. Moreover,
Plaintiffs argue that Defendant’s argument is really directed as to thelitypaddahe class
claims and is best addressed when ruling on Plaintiffs’ upcoming motion for etafisation.
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Id. at 23. Plaintiffs insist that their claims should be allowed as long as they are chaljéagin
general discriminatory promotion process that injuressalmembers in the same manner and
fashion, but under different factual circumstancdd.”at 24.

As with theclass assignment clainthe Courbelievesthat Defendant’s attempts to
parse out the promotion claim is best treated after Plaintiffs tmwed for lass certification
The Court agrees with Plaintiffs ththis is primarily an issue of typicalitasthe Court must
determine whether common issues of fact or law weave through thasfoects of the
promotion systernsubcategorized by Deafdant. Accordingly, the Court denies without

prejudice Defendant’s arguments regarding subcategories of the claggipnoctaim.

V. ANALYSIS OF BROOKS’ INDIVIDUAL CLAIMS

James Brooks was hired by the USMS in 1990 as a DUSM. He rose up the ranks, and in
June 2007, assumed the position of Chief Deputy Marshal at the District of ColumbiaSuperi
Court, a position he currently holds. Am. Compl. § 150. Brooks commenced suit against the
USMS in 2008, asserting individual claimsdi$parate treatmenthostile work environment and
retaliation. Am. Compl. 11 150-166.Discovery has beeronducted as to Brooks’ individual
claims, and Defendant now moves soimmary judgmentPlaintiffs recently moved to amend
their complaint to allow Brooks to be ask representativé.he Court will rule on that motion
separately, but believes it is nonetheless proper to rule on Brooks’ ripe individons silece

such a ruling can impact whether amendment would be pr&§assRodriguez431 U.S. at 395
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(holding hata plaintiff whose individual claimadfailed was noan adequate representative of
class claim}

A. Brooks’ Disparate Treatment Claims

Brooks claims that “since assuming the Chief Deputy position he has been denied
promotions and special assignments on the basis of his race.” Am. Compl.  151. Eaeh of thes
allegedly denied positions will be discussed in turn bélow.

1. Recruiting Officer

Brooks claims that in May 2007 he was denied a promotion to be the Recruiting
Officer/ProgramManager for Recruiting, a GB positionthat was located in the Headquarters
for the USMS and that “would have provided a career-enhancing opportunity [for him] to
advance to the Senior Executive level.” Am. Compl.  153. Brooks alleges that “[u]pon
information and belief,” he was not selected because of his race and, insteaite ‘iaakh
employee with minimal supervisory experience was selected for the posilibn.”

Defendant argues that Brooks has not asserted an adverse employment actggohecau
the same day that he was denied the Recruiting Officer position, he was ftonoéethe Chief
DUSM of D.C. Superior Court, also a GS-15 position. Def.’s Mot. at 24. Defendant diains t
“the Recruiting Officer position does not involve greater responsibility thefGhief DUSM.”

According to Defendant, the Recruiting Officer position supervises onlyridfiieof

Defendant does not move for summary judgment as to Brooks’ claimgtiveahdenied an opportunity to
become an interim Marahfor D.C. Superior Court on May 26, 2010, or that, on July 1, 2010, he “was
denied promotional opportunities with respect to MPASZ6 (Criminal Investigator, IOfDffice of the
AD, ARC) and MPA #1@077 (Supervisory Criminal Investigator, |GDffice of the AD, ARC).” Am.
Compl. 1 158.Accordingly, the Court does not address these claims.
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employees, whereas, as the Chief DUSM in the D.C. Superior Court, Brooks is i& chargre
than a hundred employeedd. Deferdant contends that Plaintiffs “have identified no evidence
that [the Recruiting Officer] position was meaningfully superior to [the Chi#M position].”
Id.

A plaintiff claiming discrimination must show that he suffered an adverse emeitay
action. “[N]ot everything that makes an employee unhappy is an actionable adversé’ action
Bridgeforth v. Jewell721 F.3d 661, 663 (D.C. Cir. 2013jor instance, “pblic humiliation or
loss of reputation . .have [beentonsistently classified as fallinglbes the requirements for an
adverse employment actiorBaird v. Gotbaum662 F.3d 1246, 1249 (D.C. Cir. 201T)o
gualify as materially adverse, the employer’s actimust“be a significant change in
employment status, such as hiring, firing, failingptomote, reassignment with significantly
different responsibilities, or a decision causing significant change in behéfitat1248-49

(internal quotation and citation omitted)Arf employeanustexperiencenaterially adverse

consequences affectiniget terms, conditions, or privileges of employment or future employment

opportunities such that a reasonable trier of fact could find objectively taihngilte Id.

Brooks states in his deposition and affidavit that the Recruiting Officeigoainike
the Chief DUSM position, would have pided himwith advancement to the Senior Executive
level. More specifically, Brooks claims that the experience he would have gained in the
Recruiting Officer position was “very valuable in applying for future proomstiand in
completing the Executive Core Qualifications required for Senior Executive&gositions.”
Brooks further notes that the person who was ultimately selected as théiRgOfficer later
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became the U.S. Marshal for D.C. Superior Court and directly supervises Brooks. Besbks D
1 4. Such evidence could lead a reasonable juror to conclude that Brooks experienced
“materially adverse consequences” from being promoted to Chief DUSM ingtBadmiting
Officer because the differencetime two positions affected “future employment opportunities
Although Defendant disagrees wiBrooks, and insists that the supervisory responsibilities of
the Chief DUSM position were greater than those of the Recruiting Officérgmosiuch a
disagrement is not one that this Court can resaltvéhe summary judgment stagéelotex,477
U.S. at 324. In sum, because Brooks’ sworn statements, when viewed in his favor, asmsuffici
evidence to show that “theis a genuine issue for trialhe Court denies Defendant’s motion
for summary judgment as to Brooks’ Recruiting Officer claim.

2. Chief of Staff

Brooks further alleges that in July 2008, he was denied a lateral transfer to tiua pdsi
Chief of Staff, in favor of a lesser qualified white employee, Sean Fahey. AnplCptb4.
According to Brooks, Fahey was a GS-14 and his only supervisory experienagoensssng
less than ten people for under a year. In contrast, Brooks alleges he wd$ave&had “more
than [five] years [ofexperience managing USMS employeelsl”

Defendant submitted declarations from Molly Lowry, the Chief of the ©fiidVerit
Promotion at the USMS, and John Clark, tentUSMS John ClarkDef.’s Mot., Ex. 14 (“Decl.
Lowry™); id., Ex. 4, (“Decl. Clark”), to showhtat USMS “hanepicked” Fahey to be his Chief of
Staff based on his “strong writing and crisis management skills.” Def.’sa#186. Defendant
argues that Brooks has not provided any evidence to suggest that this reasonewtfpret
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disaimination. Id. MoreoverDefendant argues that “Brooks presents no evidence that he was
more qualified for the position than [Fahey]d. According toDefendantsupervisory skills

were not part of the job description, and, insteadCthief of Stdf would be required to give
“advice and assistance to the USMS Director and analyze and assess p@gy lssurinally,
Defendant argues that Brooks has not shown that the Chief of Staff posititsuifi@geently
superior” to his position as Chief DUSMS, so as to constantadverse actio Id.

In response, Brooks argues that Defendant’s “purported reason” for héeleation;.e.
that Fahey was selected for his strong writing and crisis management stells,to
gualifications that weraever part of thactualjob posting. Pls.” Opp’n at 16. Brooks contends
that Defendant “minimizes the importance of the qualifications listed in the vaaamty
emphasizes the Director’s prerogative to choose whomever he widdedt’16 n.9.Brooks
argues that further discovery is required so that he maythawgpportunity to depose the then-
USMS Director, John Clarkld. Finally, Brooks argues that there is a genuine dispute as to
whether the denial of the Chief of Staff position constitutes an adverse emepiogction.
Specifically,Brooks points to the “evidence of the positive effect that a selection to Headsjuarte
can have on the trajectory of one’s career at the Marshals Seridcat’16.

As an initial matter, the Court is persiga that a reasonable juror may conclude that the
denial of the Chief of Staff position was an adverse employment action. As witk¢hatRRg
Officer position, Brooks points to his own statements to support the notion that a Chadf of St
position enhances the likelihood that one will be chosen for a Senior Executive levehposit
reasonable juror may credit such statements and concludgrduidts experienced “materially
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adverse consequences” when he was denied a lateral transfer as a Chief of Staff because a
transfer to that position could affect “future employment opportudities
The Court is less inclined to agree with Brooks’ argument that Clark’staevfeom the
strict language of the job description is evidence from which a reasonablequidinfer
pretext. “[T] he fact that an employer based its ultimate hiring decision on one or more specific
factors encompassed within a broader and more general job description does mais¢satf
inference of discrimination sufficient twercome summary judgmehtJackson v. Gonzales
496 F.3d 703, 709 (D.C. Cir. 2007)W]e are aware of no previous case from this or any other
circuit suggesting that an employee gets past summary judgment simplybggtitat a factor
in the hiring decision was not expressly listed in the job description when the fastor w
encompassed by the job descriptjori[J]ob descriptions are often phrased in general terms, and
employers then make the ultimate hiring decision in light of more specific facsush as their
strategic priorities and goals at the time, the strengths and weakat#segapplicant pool, and
the overall skills of and gaps in their existing workforce, among many othierdacld. at 708.
In sum, the Court does not believe that Brooks has shown sufficient evidence of pretext.
However given Brooks’ request to depose Defendant Clark, the Court findartat
ruling on this issue would fgemature Defendant relies on Clark’s declaration to propound a
legitimate, nondiscrinmatory reason for denying Brooks the Chief of Staff positienthat he
did not have the same strong writing and crisis management skills as Faheg.Moéfat 35
(citing Clark Decl. 1 12).Brooks should be given an opportunity to depose Clarkdéi®is
forced to argue that Clark’s statezhson is pretext for discrimination. Accordingly, the Court
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denies without prejudice Defendant’s motion insofar as it seeks summary pidagrte Brooks’
Chief of Staff claim.
3. Acting U.S. Marshal forD.C. Superior Court

Brooks alleges that in August 2008, he was denied a promotioctiag Al.S. Marshal
for the D.C. Superior Court, upon the resignation of the U.S. Marshal for D.C. Superiar Court
Am. Compl. § 156. Brooks claims thatvas USMS pactice, upon the departure of the U.S.
Marshal in a given districtp appoint the Chief Deputy U.S. Marsleélthat same districtld.
Despite this alleged USMS practice, howetee, Chief Deputy for Minnesota was appointed as
Acting U.S. Marshator D.C. Superior Court.

Among other thingdDefendant argues that, as a matter of fawt being placed in an
acting role is not an adverse employment actiddef.’s Mot. at 36. Plaintiff retorts that the
Acting U.S. Marshal position would have “provided him with valuable experience for future
promotions into Senior Executive Service [] positions.” Pls.” Opp’n at 17. Becausaed@efes
correct, the Court must grant Defendant’s motion as to Brooks’ Acting U.S. Malsimal

The D.C. Circuit hasxplained that “denial of @mporary designation is not one of the
terms, conditions, or privileges of employmeanhtemplated b¥itle VII.” Stewart v. Evans
275 F.3d 1126, 1135 (D.C. Cir. 20q@)ting Taylor v. FDIG 132 F.3d 753, 764 (D.C. Cir.
1997). “Therefore, denial of an acting positionwithout showing some further harm - does not
by itself qualify & an adverse employment actionBtruder v. Chy2013 U.S. Dist. LEXIS
99948, 15-16 (D.D.C. 2013) (quotigjenn v. Williams2006 U.S. Dist. LEXIS 8687 (D.D.C.
Feb. 21, 2006))Because thActing U.S. Marshal position ia temporary designation and
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because Circuit precedent precludes such a claim under Title VII, the CoustDeddndant’'s
motion for summary judgment as to Brooks’ claim that he was denied the Actinlylar&hal
position.
4. Senior Executive Service

Brooks alleges that in August 2008, he was denied a promotion as Assistant Director,
Senior Executive Service. Brooks claims thatwas equally or more qualified foréh{Senior
Executive Service] position” than the four white employehe were ultimately selectedAm.
Compl. 1 155.

Defendant argues thBrooks was not qualified to hold a Senior Executive Service post
at the time that he applied in 2008. Def.’s Mot. at 38. Defendant notes that a Senior Executive
must “possessertain executive qualificatiorisand a candidate “may not be appointed until a
Qualifications Review Board convened by the Office of Personnel Managenmidrgscérat the
candidate meetée requisite qualifications.td. Brooks does not dispute that he did not have
the “executivecorequalifications,” but argues that the only reason he could not meet these
requirementsvas becausBPefendant had deprived him of the opportunity to gainréaeisite
experiencen the first placeopting to give such opportunities to white employees instead. PIs.’
Opp’n at 19.

A plaintiff pursuing a Title VII claim must establish, by a preponderaht®ecevidence
that he “was qualified for a job for wdin the employer was seeking applicant§éneyck v.

Omni Shoreham HoteB65 F.3d 1139, 1149-50 (D.C. Cir. 2004). However, the plaintiff need
only show that he was “substantively” qualified and does not need to Stdidinical”
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gualifications imposebly the employer. I€ones v. Shalalal99 F.3d 512, 517-518 (D.C. Cir.
2000), the employer had refused to consider the plaintiff for a promotion despitabistatdive
qualifications,”because he was not a @5 and therefore notéchnicallyqualified’ for the
position. The D.C. Circuit rejected the employer’'s argument that the plaingfhata
“technicallyqualified,” explaining that such a “theory of ‘qualification’ would open a potential
loophole in Title VII' becausé[a]gencies seeking to previeminority employees from

advancing to higher level positions” codimnply bar minority employees from attaig the
technical prerequisitedd. Thus, it is sufficient for a plaintifeeking to make out a Title VII
prima facie cast “establish thahe was substantively qualified and that [the employer] selected
a white person.”ld.; see also Lathram v. Snp@36 F.3d 1085, 1090 (D.C. Cir. 2003) (noting
that theConesopinion “casts an additional shadow [time employer’s] egument thafthe

plaintiff] could not make out a prima facie case, even though she was substantively qualified,
because her lack of time as a-G&rendered her technically uraified for the GSL5

position”).

Defendant does not argue that Brooks lacked the substantifecgtians for the Senior
Executive Servic@osition. Instead, Defendant argues that Brooks did not meet the “executive
core qualifications” necessary for the job. Def.’s Mot. at 38. However, Defendamatoes
elaborate as to what these “executive core qualifications” are or how they relae to th
substantive qualificatiorthat are necessary for the jo/ithout more information, the Court
cannot determine whether the “executive core qualifications” were mere technaiakhur
whether they are pand parcel of the substantive job qualifications. Because, at this juncture,
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the Court cannot determine whether Brooks was substantively qualified to do the job (as he
claims he was the Court reject®efendant’sargument that Brooks “cannot make oyrema
facie case as to [the Senior Executive Sejwtz@m.” As such, Defendant’s motion for
summary judgment as to this claim is densethout prejudice.

5. Chief of Sex Offender Investigations Branch

Next, Brooks alleges th&itefendandenied him the opportunity to apply for the newly
created position of Chief for the Sex Offender Investigations Branch. MornécgBc Brooks
claims that Defendarfidiled to properly advertise through the Merit Promotions System and,
instead, appointedwhite employegDavid Harlow. Am. Compl. { 157.

Defendant arguesmong other things, that Brooks has not alleged an adverse
employment action because the Chief of Sex Offender Investigations Branwbnpesuld
have just been a lateral transfer for Brooks and theidtleha lateral transfer, without more, is
not an adverse employment action.” Def.’s Mot. at 39. Brogfkes by assertinthat a lateral
transfer can constitute an adverse employment action if it results infecaiginchange in
responsibilities aor benefits. Pl.’s Opp’n at 20.

Brooks is correct that lateral transfer magonstitutean adverse employment actibnt
significantly affects the employee’s responsibilities andémefits Czekalski v. Peteyrgl 75 F.3d
at 364. However, Brooks does rmatiege, much less demonstratew the position of Chief of
Sex Offender Investigations Branch would have significantly affecteg@sponsibilities or

benefits Instead he merely states the law. Accordingly, Brooks has not met his burdew to sh
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by a preponderance of the evidence that he incurred an adverse employraentAgssuch, the
Court must grant Defendant’s motion for summary judgment as to this claim.
6. Structured Interview PanelPlacement

Brooksalleges that he was “discrinatoily denied appointment to the Merit Promotion
Structured Interview Panel, a position in which he would conduct interviews of appfoaGS
14 and GS 15 positions.” Am. Compl. T 19%efendant argues that, as a matter of law, Brooks’
non-selection ® the Structured Interview Panel is not an adverse employment action. Def.’s
Mot. at 39. Brooks does not respond to this argument. Accordingly, the Court deems it
conceded and grants Defendant’s motion with respect to this claim.

B. Brooks’ Hostile Work Environment Claim

Brooks alleges that, in May 20QFRyeewhite employees Assistant Chiefs Gregory
Petchel and Stirling Murragnd former Supervisor Robert Brandtritiated a campaign to
portray Mr. Brooks as an ineffective leadét discriminatory motives Am. Compl. 1 160. In
June 2007, Murray, Petchel, and Brandt allegedly created and disseminated a pamipglet stat
that Brooks’ “diminutive presence was felt everywhere,” portraying himm@sarse and
ineffective leader, and desdrilg him as a “short, bald manld. Brooks alleges thatedpitehis
complaints regarding the actions of Murray, Petchel, and Brandt and his ¢lainttsety acted
with discriminatory motives, Internal Affairs declined to investigate the edlegeatiorand
dissemination of the pamphlet. Am. Compl. 1 162.

Brooksfurtherclaims that Petchel, Murray, and Brandt “began a campaign to suggest
that Mr. Brooks had harassed a female employee, Sno Rush, in order to portray hity aé gui
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misconduct and generate an Internal Affairs investigation against hamf’161. USMS’

Internal Afairs investigatedBrooksfor the allegedsexual harassment Sno Rush.

Additionally, Brooks was investigated fallegations thalhe hadmade racist comments against
whitesat a conferenceld. § 164. Brook¥elieves that “these investigations were prompted by
false allegations” by Murray, Petchahd Brandt Id.

Brooks argues that he was the victim of a hostile work environment because racist
hostility was “overlooked by [his] superiors and the division responsible for investigating
complaints, while artharassment policies were disingenuously enforced against [Brooks] and to
protect and insulate white DUSMS.” PIs.” Opp’n at 4Refendant arguaster aliathatBrooks
has not shown any evidenitetthe Office of Internal Investigations was motivated by Brooks’
race in pursuing investigations or deciding not to pursue an investigation. Def.’s Mi@t. at

“To prevail on [a hostile work environmérdlaim, a plaintiff must show thétis
employer subjected him tdiscriminatoryintimidation, ridicule, and insulthat is‘ sufficiently
severe or pervasive to alter the conditions of the vistemployment and create an abusive
working environment. Baloch v. Kempthorné50 F.3d 1191, 1201 (D.C. Cir. 2008) (quoting
Harris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993¢mphasis added)To determine whether a
hostile work environment exists, the court looks to the totality of the circunestancluding
the frequency of the discriminatory conduct, its severity, its offensivenmessyteether it
interferes with an employees work performanceé. Id. Additionally, “[c]ourts in this District
have routinely held that ‘hostile behavior, no matter how unjustified or egregious, cannot support
a claim of hostile work environment unless there exists some linkage betwdmstite
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behavior and the plaintiff's membership in a protected clagégtyen v. Mabys$895 F. Supp.
2d 158, 188-189 (D.D.C. 2012) (quotiNg’im v. Clinton 626 F. Supp. 2d 63, 73 (D.D.C.
2009)).

Brooks’ hostile work environment claims is premised on Internal Affalisallegedly
faulty investigation into claims that Brooks made racist remarks at aremick, (2§lecision to
investigateallegations that Brooks had sexually harassed Rush, and (3) the failure t@ateesti
Brooks’ claim regarding the negative pamphlet about him. Brooks assehtsutany
evidentiary support, that the motives underlying such actions were discriminatowever,
Brooks’ unsupported accusation that Internal Affairs acted with discriminatatiyamn
pursuing some investigations and not others is not enough to defeat summary juddergnéer
v. Lanier,408 Fed. Appx. 379, 381 (D.C. Cir. 2010) (holding that hostile work environment
claim failed in part because [the Appellants’] allegations are conclusorBgcauseéBrooks
simplydoes not provide any evidence from which a reasonable juror could infer that the
decisions to investigate or not intigate where prompted by his ratee Court grants
Defendant’s motion for summary judgment as to Brooks’ hostile work environnagmi cl
Penchion v. Fed. Express Cgor@012 U.S. App. LEXIS 19821 (D.C. Cir. 2012) (affirming
summary judgment becausger alia “appellant failed to establish that the alleged behavior was
motivated by race?)Beshir v. Jewell2013 U.S. Dist. LEXIS 116202, 37-38 (D.D.C. 2013)
(“What is more, [plaintiff] has failed to link any tife allegedly hostile workplace experiences to
her race or sex and, therefore, has failed to demonstrate the kind of ‘discrigninanoidation,
ridicule, and insult’ that is necessary to sustain her clalrim)y. Salazar891 F. Supp. 2d 49, 60
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(D.D.C. 2012) (“For a Title VII hostile work envirament claim to succeed, the objectively
offensive conduct must be connected to [discrimination based on a protected status].”).

C. Brooks’ Retaliation Claim

Brooks alleges that he has been denied promotions and assignments and subjected to
harassmerdnd investigations retaliation for his efforts to “create a more equal and fair
workplace for racial minorities.’Am. Compl. 1 166. Specifically, Brooks notes that as Chief of
the D.C. Superior Court, he “instituted a shift away from the discretionarygsotioverning
assignments, training, and awards that had resulted in a pattern of diseomamggtinst African
American deputies; specifically, he created (1) a system to ensure that asssgmeren
available to all deputies on a rotatirgatherthan discretionary basis; and (2) a training roster
to equalize the availability of training to deputie$d.

Defendant argues that Brooks’ retaliation claim fails because he did not engage i
protected activityand instead “[s]imply follow[ed] the law and USMS policy on not
discriminating.” Def.’s Mot. at 43. Further, Defendant contends that there is no singport t
Defendant retaliated against Brodks his efforts to improve conditions for racial minorities,
but rather Brooks’ supervisors supported such effdds.

“To prove unlawful retaliation, a plaintiff must show: (1) that he opposed a practd® ma
unlawful by Title VII; (2) that the employer took a materially adverse actgamat him; and (3)
that the employer took the action daeise’theemployee opposed the practicdcGrath v.

Clinton, 666 F.3d 1377, 1380 (D.C. Cir. 2012).
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The parties contest whether Brooks “opposed a practice made unlawful byITitle V
Defendantargues that the use of discretimpsupervisors, i.e. the policy that Brooks “opposed,”
is not necessarily a violation of Title VII. Def.’s Reply at 24. While this ig beatrue, it is also
the case that “giving discretion to lowlewvel supervisors can be the basis of Title VII liability
under a disparatieapact theory since an employer’s undisciplined system of subjective
decisionmaking can have precisely the same effects as a system pervaded by silppermis
intentional discrimination.”"Walmart Stores, Inc. v. Duke$31 S. Ct. 2541, 2554 (2011)
(internalquotations and citations omitted). Plaintiffs have not yet had an opportunity to fully
present their case regarding the alleged dispargiact that the discretion of lowdavel
supervisors created in the training and assignment opportunities faamerican Deputy
Marshals. Accordingly, it ifoo early to determine whether Brooks “opposed a practice made
unlawful by Title VII” when he insisted on giving out assignments and training in a more
standardized format.

However, even assuming that Brooks opposed the discriminatory practice of dSMS i
providing training and assignments, his retaliation claim must still fail. Brioagsrovided no
evidence to support thef\SMS acted adversely against hHiecause olis opposition to the
discriminatorypractices in providing training and assignment practiG&eMcGrath v. Clinton
666 F.3d at 1380ekplaining that one of the prima facie elements for a retaliation clahmais
the employer took the action “because the employee opposed the [dis@rg)jipedctice”).
Brooks claims he was subjected to an internal investigation and denied promotiopsaald s
assignments, but provides no evidence from which a reasonable juror could inf&s &t
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took these actionsecause ofhe changes that Brooks had implemented in providing training and
assignments to his subordinates. Accordingly, the Court grants Defendant’'s mosomifoary
judgment with respect to Brooks’ retaliation claim.
V. CONCLUSION

Fortheforegoing reasons, the Defendantotion for partial summajudgments
DENIED in part andGRANTED in part.

SO ORDERED.

September 27, 2013

/‘
Bpbaca vt e

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE
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