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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OCEANA, INC.,
Plaintiff,
V.

PENNY PRITZKER,
United States Secretary of Commercealet

Civil Action No. 08-1881 (PLF)
Defendants,
and

FISHERIES SURVIVAL FUND

— N e L N N e e

Defendantintervenor.

N—r

MEMORANDUM OPINIONAND ORDER

This case involves a challenge to a Biological Opinion issued byatienal
Marine Fisheries Service (“NMFS”), which NMFS determined that the operation of the
Atlantic Sea Scallop Fishery wiglinot jeopardize the continueaistence of the Northwest
Atlantic Distinct Population Segment of loggerhead sea turtlefecembenf 2014, the Court
granted in part and denied in part motions for summary judgment filed by NMK8ifpla

Oceana, Inc., and defendantervenor Fisheries Survival Fun@ceana, Inc. v. Pritzker, 75 F.

Supp. 3d 469 (D.D.C. 2014). In that Opinion, the Court concluded that NMFS had not
sufficiently explained its methods for monitoring the number of interactionsebatw
loggerheads and fishing gear, and the Court remanded the matter so that ¢hecagieimore

thoroughly explain its choices, or, if unable to dorsach differentonclusions.ld. at 494-99.
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NMFS now contends that it has completed its task upon remand by oHering
more thorough explanation of its monitoring metho8seNMFS’ Notice of Completion of
RemandDkt. No. 113. The agency has submitted a revised Incidental Take Statéiiesil)
— the section of the Biological Opinion that sets forth those methods — which, NMFS
maintains, addresses the Court’s concerns and satisfies the legal standatideunde
Administrative Procedure ActSeeRevised Incidentalake Statement (“Revised ITS”) [Dkt.
No. 113-1]. Oceana has filed a response in which it argues that NMFS still has failed to
demonstrate that itmonitoring methods are not arbitrary and capricidbeeOceana Response

[Dkt. No. 114. Oceana therefommaintains that a second remand is requitddat9.

l.

This matter igpresentlybefore the Court on NMFS’ motion to strike an expert
declaration submitteddy Oceana as an exhibit to issponsenemoradum, as well as those
portions of Oceana’s memorandum that rely on the declargieaeNMFS Mot. to Strike [Dkt.
No. 119]. ThedeclarantGeorge WeavePh.D, is a professional statisticiageeDeclaration
of George Weaver (“Weaver Dec(July 9, 2015) [Dkt. No. 116-%]1-12. Oceana relies on
Dr. Weavets evaluation of a scatterplot that NMFS has presented Religssed ITS. The
agency’s scatterplgurports to demonstratestrongpositive linearelationship between two
variables: theumber of hours that vesseli®e out at sea using dredge fishing dédredge
hours”), and the number of loggerhead sea turtles struck by thatapgerhead “takes’)See
Revised ITSt10-11 SAR 13374-75. The agency has proposed using dredge hours as a
surrogate measure of loggerhead takeaking the link betweendlse two phenomeraitical to

the reasonableness of this monitoring approageO8eana, Inc. v. Pritzker, 75 F. Supp.add




497 (concluding that remand was required because the originasim$ly failled] to explain
how 252,323 dredge hours equals 161 [loggerhizkdls”)!

According to DrWeaver however, the Revised ITS and giompanying
Supplemental Admistrative Recorddo not provide enough or the right kind of information to
determine whether dredge houes/g a positive linear relationship to estimated sea turtle takes.”
Weaver Dec] 15 NMFS argues that Dr. Weavedeclaration must be stricken atiet
Oceanashould beorderedo file a newresponse memorandum that does not rely on the
declaration NMFS Mot. to Strike at .7 Oceana opposes NMFS’ motianaintaining that it is
appropriate in these circumstances to considegxtrarecorddeclaration and Oceana’s
arguments made in reliance upon3®eeOceana Opp. to Mot. to Strike [Dkt. No. 122].

“In cases brought under the APA, fGeurt’s review isconfined to the

administrativaecord.” Ad Hoc Metals Coalition WVhitman 227 F. Supp. 2d 134, 136 (D.D.C.

2002). This is because “[f]a court is to review an agensyaction fairly, it shoulthave before it
neither more nor less information than did the agency when it made its décisiater O.

Boswell Memorial Hospitay. Heckler 749 F.2d 788, 792 (D.Cir. 1984). A coursometimes

may, howeverpermit supplementation of the adminisitratrecord oiconsider extraecord

evidence in reviewinggency actionSeeAmerican Wildlands v. Kempthorne, 530 F.3d 991,

1002 (D.C. Cir. 2008 IMS, P.C. v. Alvarez, 129 F.3d 618, 624 (D.C. Cir. 19%fherican

! In the Revised ITS, the agency has explained that in theSd Scallop

BiOp it incorrectlyreported252,323 dredge houss its “benchmark” measure, deemed
to be equivalent to the annual loggerhead take limit of 161 turtles in dredge\j¢as
now states that it hapérformed additional quality controhecks a the dredge hour
data,” and has realized that its calculation of dredge hours for the 2007 fishivgas
erron®@us. SeeRevised ITS at 11 n.6. The agency now reports that its dredge hour
equivalentfor 161 loggerhead takes is 359,757 hours per fishear. 1d.; seealso

NMFS Decision Memorandum [Dkt. No. 113-2] at 6 redr(g¢. Oceana raises no
challenge to this modification



Wild Horse Preservation CampaignSalazay 859 F. Supp. 2d 33, 43 n.6 (D.D.C. 2012).

Resort to extraecord evidence isle exception, not the ruleTheodore Roosevelt

Conservation Partnership v. Salazar, 616 F.3d 497, 514 (D.C. Cir. 2010). The D.C. Circuit has

identifiedat leastfour instancesvhere extraecord evidence may be consideréthe agency
(1) acted in bad faith in reaching its decision, (2) engaged in improper behaviohimgats
decision, (3) failed to examine all relevant factors, or (4) failed to adeqeapdamn its grounds

for decision” Oceana, Inc. v. Lock&74 F.Supp. 2d 39, 45 (D.D.C. 2009) (citing IMS, P.C. v.

Alvarez, 129 F.3d at 624seealsoAmerican Wildlands v. Kempthorne, 530 F.3d at 1002

(summarizing theseategoriesn somewhat different fashion, in reliance_on James Madison Ltd.

by Hecht v. Ludwig, 82 F.3d 1085, 1095 (D r. 1996).

Oceana argues that this case presssof the circumstances in which resort to
extrarecord evidence is appropriate, contending that NMFS (1) failed to adegexédin the
grounds for its conclusion that a strong positive linear relationship existeésetivedge hours
and loggerhead takes; and {@jJed to consider all relevant factarsreaching that conclusion.
Oceandpp. to Mot. to Strike at 3. The Court agrees with first of these arguments, and it

therefore will deny NMFS’ motion to strike.

2 As other judges of this Court have recognized, there is an important
distinction between “supplementing” an administrative record, on the one hand, and
considering “extraecord evidence,” on the othebee e.g, Oceana, Inc. v. Locké&74
F. Supp. 2d 39, 44-45 (D.D.C. 2009he Cape Hatteras Access Preservation Alliance v.
U.S. Dept of Interior, 667 F. Supp. 2d 111, 113 (D.D.C. 2009r. Weaver's
declaration was not before the agency while it was developing the RevisehtiISo it
falls into the categorgf extrarecord evidence.




.
NMFS maintainsthat the Supplemental Administrative Rectezdntains
sufficient explanation for the Court évaluaté whetherNMFS hasfulfilled its obligation to
clearly demonstrate the link between dredge hours and loggerhead NMKRES Reply [Dkt.
No. 123 at 2 Citing the relevant case law, the agency emphasizes that “resort toepdrd
information todetermine whether an administrative record is deficient, . . . is the exception, not

the rule.” Id. at 3 (quoting Theodore Roosevelt Conservation Partnership v. Salazar, 646 F.3d

514 (internal quotation mark omittedBut the rarity with which consideration of extecord
evidence occurs stenrspartfrom the fact thathallengers such as Oceaypically have the
opportunity to submit such evidence in conjunction with comments on proposed agency action.
That process did not occur here prior to N8 creation of the Supplemental Administrative
Record and submission of the Revised ITS; there was no notice and comment period after
remand by this CourtAnd Dr. Weaver’'sdeclaration features exactly the sort of commentary
thatpartiestypically submit toanagency beforés action is finalizedparticularly in instances

thatinvolvetechnical subject matter. Seeqg, Pharmaceutical Research & Mfof America v.

FTC, 790 F.3d 198, 211 (D.C. Cir. 201®merican Wild Horse Preservah Campaign v.

Salazar859 F. Supp. 2d at 38t demonstrates the value in havicgmmentersffer informed
challenges to agency action, whidm help “enable judicial review to become effectivEsch
v. Yeutter, 876 F.2d 976, 991 (D.C. Cir. 1989).

The Court finds Dr. Weaver’s declaration instructive with respect to the
sufficiency of NMFS’statisticalexplanation of theelationshipbetweerdredge hours and
loggerhead takesThe Court is not persuaded by the contentions of NMFS’ counselasdap

in conclusory fashiothat“the scatter plot is not anodel’ . . . it is a graph,” supposedly



rendering Weaver’'s comments inapposiMFS Reply at 6.While the Court agrees with the
agency thaif there is to béadditional explanation of the Amendé&mS,” it should come from

NMFS' ownscientists rather than from Oceana’s expedeid. at5 (citingOceana, Inc. v.

Locke 674 F.Supp. 2d at 46), there is no reason to strike Dr. Weaver’s declaration. Indeed,
Dr. Weaver's declaration only endeavtwgoint out gaps in the agency’s explanation and
analysis; it doesot purport to fill those gapNMFS “is prepared to file a adaration that
further explainghe agency’s analysis and addresses Oceanasgsgument that NMFS didot
provide the necessary information for the Court to evaluate the Amendé&d|dl SThe
appropriate remedy 130t to strike Dr. Weaver’s declaration, botpermit NMFS to submit a
declaration from its own expert to fill in or otherwise address the informagapain its
explanation and analysikat Oceana has highlighted.

For the foregoing reasonsjs hereby

ORDERED thatheFederalDefendantsimotion to strike [Dkt. No. 119k
DENIED; itis

FURTHER ORDERED that NMFShallfile andmayrely uponan expert
declarationin conjunction with its reply to Oceana’s response memorandusn

FURTHER ORDERED that the briefing schedule set forth in the Courtisiteli

Order ofJune 10, 2015siVACATED; andit is



FURTHER ORDERED thahe parties shall meet and confer to agree upon a
revised briefing schedulas well as any needed changes to page lianis they shall file a joint

status report informing the Court thleir agreemendn or before September 18, 2015.

SO ORDERED.
/sl
PAUL L. FRIEDMAN
DATE: Septembr 4, 2015 United States District Judge



