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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OCEANA, INC.,
Plaintiff,
V.

WILBUR L. ROSS United States
Secretary of Commerce, ait,*

Civil Action No. 08-1881PLF)
Defendang,
and

FISHERIESSURVIVAL FUND,

Defendantintervenor.

N—r

OPINION
This matter comes before the Court on defendawotstethat the National
Marine Fisheries Service (“NMFS”) had revisediitsidental TakeStatementthus completing
its remand in response to the Court’'s December 17, 2014 Opintb@rder. Plaintiff Oceana,
Inc. filed a response to the notice, challenging the adgafdbe agency’s revisions on remand,

and the parties proceeded to brief the matthyon consideration of thevised Incidental Take

1 Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, the Court
substitutes as defendant the current Secretary of Commerce, Wilbur |fdRdsemer
Secretary Penny Pritzker.
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Statement, the parties’ briethe relevant legal authorities, atte entire record in this case, the

Court will remando the @ency fora limited purpos&

I. FACTUAL AND PROCEDURAL BACKGROUND
This case involves a challenge to the 2012 Biological Opinion (“BiOp”) issued by
NMFS that pertains tthe operation of the Atlantic Sea Scallop Fishery and its impact on a
threatened species under the Endangered SpeciestiAeiNorthwest Atlantic population
segment of loggerhead sea turtles. The Court previously issued an opinion grantihgmal par
denying in part the partiestossmotionsfor summary judgment and, in tumgmanding the
caseto the agency for the limited purpose of addressing two deficiencies in the 2012&€p.

Oceana, Inc. v. Pritzke?5 F. Supp. 3d 469 (D.D.C. 2014 its prioropinion, the Court

described the relevant statutory and regulatory frameworkemadinted the factual and
procedural history of this case. The Court thus recites here onlytfatts srelevant to
resolvingthe partiesinstant dispute.

The Endangered Species AGESA”) of 1973, as amended, 16 U.S.C. § 1881
seq, created a comprehensive legislative and regulatory scheme that seeksrice@ed

protect species of animals facing rmaade threats to their continued existenSeelLujan v.

2 In reaching its decision, the Court has reviewed the following filings,dmgju

the exhibits attached thereto: First Amended Complaint for Declaratodpjandtive Relief

(“Am. Compl.”) [Dkt. No. 80]; Notice of Proposed Schedule for Remand (“Proposed Sched.”)
[Dkt. No. 111]; Federal Defendants’ Notice of Completion of Remand (“Notice of Ghimpl)
[Dkt. No. 113]; Federal Defendants’ Notice of Filing Supplemental Adminigé&r&ecord

(“Suppl. R.”) [Dkt. No. 114]; Plaintiff's Response to Notice of Completion of Remand (“PI
Resp.”) [Dkt. No. 116] and Plaintiff’'s Errata thereto (“Errata”) [Dkt. No. 117{d¥al

Defendants’ Response in Support of Notice of Completion of Remand (“Defs. Redq."IN[D
127]; Defendantintervenor Fisheries-Survival Fund’s Response in Opposition to Plaintiff’s
Response to Notice of Completion of Remand (“Def.-Intervenor Resp.”) [Dkt. No. 128]; and
Plaintiff's Reply to Notice of Completion of Remand (“Pl. Reply”) [Dkt. No. 129].



Defs. of Wildlife, 504 U.S. 555, 558 (1992); Tenn. Valley Auth. v. Hill, 437 U.S. 153, 180

(1978). As part of this scheme, Section 7 ofE8A sets forththe steps that federal agencies
must take to ensure that their actions do not jeopardize endangered wildlife ahdSkeelat’|

Ass’n of Home Builders v. Defaf Wildlife, 551 U.S. 644, 652 (2007). In particular, Section

7(a)(2) requires that each federal agenoycbnsultation with and with the assistanceMNIYFS
orthe U.S. Fish and Wildlife Service (“FW$,)nsure that any action authorized, funded, or
carried out by such agency . . . is not likely to jeopardize the continued existame of
endangered species or threatened species or result in the destruction erradddrsation of
habitat of such species . .” Seel6 U.S.C. § 1536(a)(2).

The Section 7 consultation process culminates in the issuaadgiotogical
Opinion, or BiOp, in which the consulting agency sets forth its “opinion, and a summary of the
information on which the opinion is based, detailing how the agency action affeqiethessor
its critical habitat.” Seel6 U.S.C. § 1536(b)(3)(Akeealso50 C.F.R. § 402.14(h). Where the
consulting agency concludes that the agency action is not likely to jeoptrelicentinued
existence of the species but is nonetheless likely to result in some “incideatathakBiOp
mustincludean Incidental Take Statement (“ITSSpecifyingthe permissible extemif this

impact on the specieSeel6 U.S.C. § 1536(b)(4); 50 C.F.R. 8§ 402.14{ihelTS must set

3 FWS and NMFS jointly administer the ES&ee50 C.F.R. § 402.01(b). FWS
administers the statute with respect to species under the jurisdiction of tetaSeaf the
Interior, while NMFS covers those species under the jurisdiction of the SgaE@ommerce.
SeeNat'l Ass’n of Home Builders \Defs. of Wildlife, 551 U.S. at 651The agency whose
action is at issue is known as the “action agency,” while either FWS or N&fF&ssas the
“consulting agency.”SeeNat’| Wildlife Fed’n v. Nat'l Marine Fisheries Senb24 F.3d 917,
924 (9th Cir. 2008). In this case, NMFS serves as both the “action agency” and the “consulting
agency”: NMFS’ Sustainable Fisheries Division of its Northeast Regiffige administers the
fisheries management program that governs the Atlantic Sea Scallop Fishang inidoe
action agency here, while the Protected Resources Division of the samadR&ffae has
served as the consulting agen&eeAm. Compl. 1 18-19.




forth conditions that includ&easonable and prudent measures” considered “negessa
appropriate to minimize” the extent afiyincidental taking. See50 C.F.R. § 402.14(i)(1)(if.
And if the amount or extent of incidental taking ever exceeds that specified TS&thidaction
agencymustreinitiate Seabn 7 consultation “imradiately” See50 C.F.R. 8§ 402.14(i)(4see
also50 C.F.R. 8§ 402.16(a)As a resultjncidental take monitoring is a key component of any
ITS — without the ability to monitor incidental takes, these regulatory requiremerasbe
meaningless

In its earlier opinion, the Court reviewed NMFS’ 2012 BiOp, in whighagency
determined that the operation of the Atlantic Sea Scallop Fishery would not jeephgaliz
continued existence of the Northwest Atlantic population segment of loggerhdadlssaSee

Oceana, Inc. v. Pritzke?5 F. Supp. 3dt473. TheCourt found that the 2012 BiOp survived

Oceana’xzhallenges in large part, but remanded to the agency for two discrete puipeses.
at 499.

First,the Court remandet allowthe agency to better explain its reliance on a
monitoring surrogate to measuoggerhead turtléakes caused Iyredge fishing.SeeOceana,
Inc. v. Pritzker, 75 F. Supp. 3d at 494-Because technologies meant to benefit loggerheads
havealsomade direct observations of takasre difficult, NMFS had chosen to measure takes
by a surrogate namely, by “dredge hour,” or trmimber of hours spent dredge fishirggeeid.
at 494-95. Specifically, the agency had considered a variety of monitoring mechdmisms

ultimately decidedo monitor takes by using the number of hours spent dredge fishing in

4 As defined by the ESA, to “take” means “to harass, harm, pursue, hunt, shoot,

wound, kill, trap, capture, or collect, or to attempt to engage in any such con8eefl

U.S.C. § 1532(19). Although Section 9 of the ESA generally prohibits any taking of a listed
species, se#6 U.S.C. § 1538(a)(1), incidental takes are permissible if they mcaacordance
with theconditions set forth in an ITSeg50 C.F.R. § 402.14(i)(5).



Mid-Atlantic wates from May through November as a surrogate for actual takesid Seet96.
TheCourt, however, found that “the 2012 BiOp fail[ed] to sufficiently explain hovspleeific
number of dredge hours that NMFS ha[d] chosen as a monitoring surrogate adequegfly ser

as a proxy for the numerical take limit1%1 loggerheads.Seeid. at 497. And becaus&iMFS

had not adequately explained whether and how 252,323 hours spent dredge fishing equated to
161 takes, it had not shown that the dredge hour surragatid serve as an adequate “trigger”

for requiringreinitiation of consultation wheactual takes surpasstek take limit. Seeid. at

496-97. The Court thus remanded the ITS in order for NMFS to “mordycteguain the
connection,” or, if unable to do so, to choose a monitoring mechanism that “does align with the
numerical take limit. Seeid. at 497. In doing so, the Court directbd agency to “address
Oceana’s valid concern regarding the effectiveness of linking anttased surrogate to a
numerical take limit, in the context of a Fishery where conditions change onraucoistbasis.”
Seeid.

Second, the Couremanded withegard to the agency’s decision to evaluate

loggerheadakes resulting from trawl gear fishing only once every five yeGeeOceana, Inc.

v. Pritzker, 75 F. Supp. 3d at 497-99. In reaching this decision, the Court acknowledged that
“[t]he five-yeartimetable may reflect very real limitations on NMFS’ data collection
capabilities,” thus rendering the NMFS’ proposed monitoring system for ta&es “the best
available option for measuring trawl takes in the FisheBg&id. at 498. But because NMFS
had given only “terse treatment” to trawl take monitoring in the 2012 BiOp, the @owahded

in order to allow the agency to “either provide a more thorough explanation of its,amite

unable to do so, reach a different conclusiof€eid. at 499.



NMFS thereafter revised the ITS for the 2012 BiOp and now contkeatdshas
completed itgequired tasks on remand by more thoroughly explaininghi'senmonitoring
methods.SeeNotice of Completion. Oceana filed a response arguing that the ITS remains
defective and, as a result, NMFS still has failed to demonstrate that its monmetingds are
not arbitrary and capriciousseePl. Resp. In support of this position, Oceattached to its
response the declaration of professional statistician George Weaver, MIES mbved to
strike Dr. Weaver’s declaration, as well as those portions of Oceana’s respainlied on his
declaration. The Court denied this motion, rulihgt Oceana would be permitted to rely on
Dr. Weaver's expertise and that NMFS would be permitted to proffer a rebyitat.e The
parties thereaftesubmitted briefs, with supplemental expert declarations, argiemerits of
whether the agency had in fadmpleted its remand in accordance with the Court’s December

17, 2014 Opinion and Order.

II. LEGAL STANDARD
Under the Administrative Procedures Act, a reviewing court shall “hold éullaw
and set aside agency action, findings, and conclusions found to be . . . arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with |8e&5 U.S.C. § 706(2)(A). This
“arbitrary and capricious” standard is a deferential-efierequires that agency action simply

be ‘reasonable and reasonably explaine@&&eCmtys. for a Better Env’t v. Envtl. Prot.

Agency, 748 F.3d 333, 335 (D.C. Cir. 2014) (quoting Nat'| Tel. Coop. Ass’n v. Fed. Casnmc

Comm’n 563 F.3d 536, 540 (D.C. Cir. 20099gealsoKennecott Greens Creek Mining Co. v.

Mine Safety &Health Admin, 476 F.3d 946, 954 (D.C. Cir. 2007) (“[The] standard of review

under the arbitrary and capricious test is only reasonablenessyfectipa.”). As a result, a

reviewing court will uphold aagency action so long as the agency‘laasculateda satisfactory



explanation for its action including a rational connection between the facts found ahditiee c

made.” SeeFirstEnergy SernCo. v. FERC, 758 F.3d 346, 352 (D.C. Cir. 2014) (quoting Motor

Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)

Furthermore, courtgive an extreme degree of deference to the agency when it is

evaluating scientific data whin its technical expertise.SeeCmtys. for a Better Env'v. Envtl.

Prot. Agency, 748 F.3d at 336 (quoting City of Waukesha v. Envtl. Prot. Agency, 320 F.3d 228,

247 (D.C. Cir. 2003)). A court must remain mindful that it reviews an agency’s sdentifi
judgments “not as the chemistplugist, or statistician that [the court tpjalified neither by
training nor experience to Bendthus it mayexercise only the “narrowlglefined duty of

holding agencies to certain minimal standards of rational®geTroy Corp. v. Browner, 120

F.3d 277, 283 (D.C. Cir. 1997) (quoting Ethyl Corp. v. Envtl. Prot. Agency, 541 F.2d 1, 36 (D.C.

Cir. 1976) (en banc)).
Nonetheless, the Court’s review must be “searching and car&akColo.

River Cutthroat Trout v. Salazar, 898 F. Supp. 2d 191, 199 (D.D.C. 2012) (gNetth&nvtl.

Dev. Assn’s Clean Air Project v. Envtl. Prot. Agency, 686 F.3d 803, 810 (D.C. Cir. 2012)). A

decision may be deemed arbitrary and capricious where an agehegl bn factors which
Congress has not intended it to consider, entirely failed to consider an importahbaspe
problem,[or] offered an explanation for its decision that runs counter to the evidence before the
agencyj or is so implausible that could not be ascribed to a difference in view or the product

of agency expertise.SeeCablevision Sys. Corp. v. Fed. Commc’ns Comm’n, 649 F.3d 695,

714 (D.C. Cir. 2011) (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463

U.S. at 43)accordAgape Church, Inc. v. Fed. Commc’ns Comm’n, 738 F.3d 397, 410 (D.C.

Cir. 2013). Therefore, yist aghe Court may not “substitute [itg]ldgment for that of the



agency’ seeRural Cellular Ass’n v. Fed. Commc’ns Comm’n, 588 F.3d 1095, 1105 (D.C. Cir.

2009), it alsaenerallymay not “affirm an agency decision on a ground other tihatrelied

upon by the agencyseeManin v. Nat’'l Transp. Safety Bd., 627 F.3d 1239, 1243 (D.C. Cir.

2011).
In addition, where an administrative agency has been ordered to reconsider or
explain an earlier decision on remand, as is the case here, the agency has atiVaffiuny to

respond to the specific issues remanded” by the C&agDefs. of Wildlife v. Kempthorne,

No. 04-1230, 2006 WL 2844232;*12 (D.D.C. Sept. 29, 2004jirst citing Tex Tin Corp. v.

Envtl. Prot. Agency, 992 F.2d 353, 355 (D.C. Cir. 1993); then citing Ass’n of Civilian

Technicians v. Fed. Labor Relations Auth., 370 F.3d 1214, 1223 (D.C. Cir. 2004) agency

“retains some discretion to determine how it ‘may best proceed to develop the nadderdee
and how its prior decision should be modified in light of such evidence as develSpsid. at

*11 (quoting_Fed. Power Comm’n v. Transcon. Gas Pipe Line Corp., 423 U.S. 326, 333-34

(1976)). And the remanding court “may not dictate to the agency the ‘methods, precedure

time dimension,’ for its reconsiderationSeeid. (quotingSEC v. Chenery Corp., 318 U.S. 194,

196 (1947)) Nor may the court demand that an agency reach any particular feseit.

(citations omitted).But the Court retains jurisdiction to enforce the terms of its remand order

where the agency does fail to adequately resp&eeid. at *12(citing Int’l Union, United

Auto., Aerospace & Agric. Implement Workers of AtdAW v. Occupational Safety & Health

Admin., 976 F.2d 749, 751 (D.C. Cir. 1992)).

lll. ANALYSIS
Oceanahallengeghe revised ITSubmitted by NMFS, arguing that the agency

has not adequately complied with the requirements of the Court’s remand. Oceatsathat



the revised ITS still fails to justifigoth the dredge hour surrogate for dredge fishing takes and
thefive-yeartimetable for trawl fishig takes and, as a result, NMHA8liance on these
monitoring mechanisms is arbitrary and capricious. In addition, Oceana Hrgttes agency
disregardedhefindingsof a recent relevarstudy,in violation ofthe requiremerthat ituse the
“best scientific and commercial data availakbleieveloping the revised ITSeel6 U.S.C.

§ 1536(a)(2); 50 C.F.R. § 402.14(g)(8).

A. Use of the Dredge Hour Surrogate for Monitoring Dredge Takes

On remand, the Court directed NMFStore clearly explain its reliance on the
dredge hour surrogate for monitoring takes. In response, the agency issusddlTes which
explains that the use of underwater video monitoring remains infeasMotice of
Completion Ex. 1 at 8, and that the use of dredge hours as a proxy or surrogate for the number of
takes is still the best alternatiirethe short ternseeid. at 312. It includes a more thorough
explanation of the benefits of a monitoring surrogate for dredge fishing takealyered the
benefits of using dredge hours as a surrogate in particular. Theyaygtains that “effort
data,” such as dredge houris Well-documented and available by location and seasBgeeid.
at 10. In additioni[t]o clarify the link between th@umber of sea turtles taken and the dredge
hour surrogate” -a primary concern raised bye Court in its earlier opinionthe agency
includes a scatterplot graph of the relationship between biennial averageshafezstakes of
hardshelled sea turtkeand biennial averages of vessel trip report dredge hours in the
Mid-Atlantic scallop fishery from May through November for the years 2001 to 208&8d. at
10-11. The revised ITS explains that this scatterpiotudes a fitted regression line with an
R-squared value of 0.9164 aifidstrates “the strong positive linear relationship” that exists

between dredge effort andrdashelled sea turtle takes. Sdeat 10 & n.5. Andecause of this



strong positiveihear relationshipthe agency maintairthat the scatterplatemonstrates the
reasonableness of using a dredge hour surrogate to determine whether émeahizikle level
for sea turtles has been exceed8deid. at 10.

Oceana asserts that the revi§Efl continues to fall shartOceana argues that the
revised ITS still does not demonstrétat the selected number of dredge hours serves as a
reliableproxy formonitoring whether and/hen the take limit has beemceeded SeePl. Resp.
at 813. Oceana criticizethe agency'’s reliance anscatterplothat does not includiae
necessary data and metrics to allow independent scientific assessment aaliogrds is
customarily included with similar regression modebgeid. at9-12;seealsoPIl. Resp. Ex. 1 at
19 1423. As presented, Oceana argues, it is impossible to determine whethgetity's
scatterploactualy represents a linear relationship iostead represent$wo clustersof datathat
reflectoperational changes to the fishe§eePl. Respat 910; seealsoPI. Resp. Ex. 1 at § 15.
Thus, Oceana maintarthe revisedTS fails to adequately explain how an hour of dredging

equals a specific number of takes in a fishery “where conditions change onnaicosthasis.”

SeePl. Resp. at 7, 10 n.2 (quoti@geana, Inc. v. Pritzke?5 F. Supp. 3d at 497).

In responsethe agencysserts that it has adegugtexplained the connection
between dredge hours and takes. Befs. Resp. at-9. In doing so, however, the agency
explicitly disclaims any reliance on a linear regression mofekid. at 79; seealsoDefs.

Resp. Ex1 at 11 56; Defs. Resp. Ex. 2 at {1 3-bhe scatterplot, the agency explains, is meant
to illustrate only‘the positive relationship between commataredge hours and estimated sea
turtle takes.” SeeDefs. Resp. at &eealsoDefs. Resp. Ex. 1 at 11 5-6; Defs. Resp. Ex. 2 at | 3.
Despite themplications of theplain language of the revised IT&eNotice of Completion Ex. 1

at10-171 seealsoPI. Resp. Ex. 1 at 13, 15; PI. Reply Ex 1 at ffitBeBagency states that the

10



scatterplot is1ot a linear regression model and is “not intended to be a predictive model whereby
sea turtle takes can be predicted based on a certain level of dredge SiéeiDéfs. Resp. Ex. 1
at 1 5;seealsoDefs. Resp. at 8. And because NMFS is not even attempting to make predictions,
the agency explainfhe statisticapractices discussed by Oceandts critique of the revised ITS
do not applySeeDefs Resp. at 8seealsoDefs. Resp. Ex. 1 at 5.

Of course, the agency’s disclaimers beg the question: What good is a surrogate
based on a model that lacks any predictive value? And why describe go&utadteillustrating
a “strong positive linear rationship” with a linear formula of “y = 0.0014x — 337.05” and a
fitted regression line with aR-squared value of .916deeNotice of Completion Ex. 1 at 10-11,
if the scatterplotoes notn factreflect a linear relationship?

When it first remandethis casethe Courtdirected NMFSo better explain the

rationale underlyings reliance on the dredge hour surroggeeOceana, Inc. v. Pritzker, 75 F.

Supp. 3d at 497. And the agency respondepluiyishing a revised ITS that explicitly illustrdte
the relationship between dredge hours and takes as a “strong positive lateaisieip.” See
Notice of Completion Ex. 1 at 10-1But when Oceana challenged thisarpretation of the

data, NMFXid an aboutace and expressly disclaimed any reliance on a predictive, linear
relationship SeeDefs. Resp. at-B; Defs. Resp. Ex. 1 at 1 5-6; Defs. Resp. Ex. 2 at {1 3-5. In
doing so, the agendyas nowcontradicted the plain languageitsf ownrevised ITS SeeNotice

of Completion Ex. 1 at 10-11 & n(8escribing the scatterplot as illustrating a “strong positive
linear relationship” modeled by a regression line with an R-squared value of 0.9164ned a
formula of “y = 0.0014x — 337.05")NMFS thushas left thingprecisely where they wepior

to remand — withouad sufficientbasis to believe th&59,757dredge hours will serve as an

adequége proxy forl61 takes and thus provide an appropmagehanism for determining

11



whether and when the take limit is exceedels the Court has statedfore,“[a] surrogate is
only as useful as its fit with the actual object of study for which the surregsistituting.”

SeeOceana v. Pritzkei75 F. Supp. 3d at 49¢iting Wild Fish Conservancy v. Salazar, 628 F.3d

at 53l). And here, the agency has offered directly conflicting explanations forigsaelon
359,757 dredge hours as a surrogéth an adequate “fitfor 161 takes.

The Court acknowledges that pragmatic, real world constraints necessatil
the abilitiesof agencies to collect perfect data and apply it in perfect wlyss is particularly
so considering that monitoring of takes has become more difficedtselybecause more

protectiveequipment is now being used in the indust®geOceana, Inc. \Pritzker, 75 F. Supp.

3d at 494-95. tlvery well may be that the use of a dredge hour surrogates the best method
reasonably available to monitor dredge fishing takes, and the specific dredgehndoar

selected is the agency’s best estimate irt lifjineal world variations and uncertainty. But if that

5 The Court notes that, in revising the ITS, NMFS has adjusted the total number of

dredge hours selected to serve as a surrogate for 161 ftake252,323 hours to 359,757 hours.
SeeNotice of Completion Ex. 1 at 11 n.6. The agency explains that the adjusted total number of
hours was calculated after the agency “performed additional quality contoisabvathe dredge

hour data.”Seeid. In challenging the revised ITS, Oceana does not appear to take issue with
this adjusted total amouant hours in particular.

6 Similarly, the Court finds perplexing the defendants’ assertion in their response
brief that the dredge hour measisentended to serveeither as a “surrogate” nor as a “proxy”
for ananticipated number of takeSeeDefs. Resp. at 6 n.3. Despite what defendants may now
claim, the revised ITS unequivocally states that the agency “will use fishiog @#., dredge
hours) as aurrog@temeasure for monitoring actual takes of loggerhead . SeéNotice of
Completion Ex. 1 at 9 (emphasis addedealsoNotice of Completion at 9 (“The dredge hour
proxy functions as a trigger because if any{year running average of dredge hoexseeds the
average number of hours from 2007 and 2008 then NMFS will consider the incidental take level
to have been exceeded . . . .” (emphasis added)); Notice of Completion Ex. 1 at 3 (“The
monitoring plan also includes a ‘dredge hour’ (i.e., efforthitawing surrogate for the dredge
fishery which will be used to determine whether the specified numericaémeidake level has
been exceeded. A surrogate is necessary because gear modifications (e.gatshema turtle
deflector dredges), implemted to avoid serious injury and mortality to sea turtles, prevent
turtles from entering the dredge bag.”).

12



is the case, the agensiynply mustprovidea reasonable explanatifor thatconclusion -the
Courtcanrot permit the agenaynsteado cloak its decisions with the imprimatur of scientific
and stastical methods it either cannot or will not substantiate

Simply put, he revised ITS advances a rationale now expressly disclaimed by the
agency. Ad a a resultthe revised ITSfails to explain how [359,757] dredge hours equals 161

takes.” SeeOceana, Inc. v. Pritzke75 F. Supp. 3d at 49Because the revised ITS “sufgr

from the same underlying defect” that warranted remand in the first instaadg@ourt will

again remand the revised IT&the agency. &eDefs. of Wildlife v. Norton, No. 99-0927, 2003

WL 24122459, at *6 (D.D.C. Jan. 7, 2008¢ealsoDefs. of Wildlife v. Kempthorne, 2006 WL

2844232 at *13. On remand, the Court diredidR$ eitherto more clearly explain its reliance
on the dredg hour surrogatandits selection of 359,757 dredge hoassa surrogate for 161
takes or, if unable to do so, $elect a more appropriate surrogate or other mechanism for

monitoring loggerhead takes resulting from dredge fishing.

B. Useof the Five-Year Timetable for Monitoring Trawl Takes
In its prior opinion, the Court expressed concerns regarding the agency’s decision
to evaluate takes resulting from trawl gear fishing and assess whethentrad take limit had

been exceeded only once every five years. B®mana, Inc. v. Pritzke?5 F. Supp. 3d at

497-99. The Court acknowledged tH#fhe five-year timetable may reflect very real limitations
on NMFES’ data collection capabilities,” but the Court found that the “single Eai@gNMFS
had devoted texplaning monitoring of trawl takewas insufficient to allay the Court’s
concerns.Seeid. at 498-99.

On remand, the agency revised the ITS to include a much more fulsome

discussion ofrawl take monitoring, explaining why no better monitoring alternatives exist than

13



the agency’s method for evaluating fiyear averages. Oceana argues, however, that the
agency’s explanations remain inadequ&eePI. Resp. at 13-16lt maintains thathe revised
ITS merely reiterates the same terse explanation the Court found insuffidiediyinwithout
explaining why the agency cannot use annual estimates, as it does forsbigreedi or why it
cannot increase observer coverageeid.

TheCourtdisagrees The revised ITS explains that observed loggerhead
interactions with trawls are raead depend on a wide range of both human and natural factors
that vary greatly over a short time peridseeNotice of Completion Ex. 1 at 13. Even a very
simple model requires at least twenty to thirty bycatch events, but it is uncomneretthis
many observed loggerhead interactions in a single y¥@&id. Thus, the agency often must
pool data across years to have sufficient information to produce a robust,lrasdélestimate
of total interactionsvith reliable confidence intervalsSSeeid. at 1213. In addition,it normally
takes a year to process, clean, and analyze the collectedsaatd. at 13. The agencyid
considemwhether annual estimatesght be preferableSeeid. But in light of thepractical
constraints on data collection and the existing scholarship omésito employ sparse data in a
reliable mannerthe agency decided tmmdertake| I essfrequent but more comprehensive
assessmentsvhichexplicitly address uncertainty Seeid. at 13 (quoting Suppl. R. Ex. 1 at 41)
seealsoSuppl. R. Ex. Bt 2627. Thus, the agency determined that, for loggerheads, the model
of re-estimating takes in the scallop trawl fishéapproximately every five yedramounts to

the best available monitoring optioBeeNotice of Completion Ex. 1 at 13.

! Compared to this determinations for loggerhead turtles, the agency explains that

the raw annual numbers of observed takes for leatherback, Kemp’s ridley, and greetiese
are the “best available scientific information” and “reviewing the raw annunabers of
observed takes is the only available method for monitoring the incidental vakenl&raw!
gear” for these three species. Sktice of Completion Ex. 1 at 13. Oceana critiques the

14



The revised ITS appears to refloe agency’s careful judgment in light of the
best scientific information available and the practical constraints on its monitapagites.
The agency has thus accomplished what the Court asked it toasnely, explain why ibhas
concludedhat the fiveyear monitoring system for trawl takes represents the best available

method. SeeOceana, Inc. v. Pritzker, 75 F. Supp. 3d at 498-99. The agency further explained

the source of the lack of datahe rarity and variability of loggerhead observatiomsaking
clear that realorld conditions and practical considerations créatey real limitationson
NMFS’ data collection capabilities.Seeid. at 488. The Court will not secomess the
agency'’s reasonegpplication of itdechnical expertise reach these conclusionSeeCmtys.

for a Better Enwt'v. Envtl. Prot. Agency, 748 F.3d at 336.

Furthermore, the Court does not find it necessary to remand this matter in order
for the agency to morextensivelyaddress Oceana’s proposal that NMFS increase observer
coverage of the trawl fishery. The revised ITS makes clear that observergeowasonly one
of many factorprecluding the production @f reliable shorterm take estimateSeeNotice of
Completion Ex. 1 at 13. The agency explained that it could not produce reliablessimort-
estimates because observed turtle takes are rare events “dependent on a wafdbdhge
human and natural factors that vary greatly over short time peri&d®itl. (emphasis added).

For example, bserved turtle takes are dependent not only on observer coverage, but on the

number of vessels and time spent fishing, regulatory regimes and marketvi@atees

agency'’s use of annual monitoring mechanisms for other species and in other amntexts
evidence that annual monitoring would be feasible for loggerhead turtles indbiSezP|.

Resp. at 14-15. @8 to the extent these other documents are reviewable in thicoageare

Defs. Resp. at 12 n.4ith Pl. Reply at 6 n.4, these differences appear to indicate instead that the
agency has carefully considered the unique circumstances of each specetsrandrsa
caseby-case basis. SedsoDefs. Resp. at 12 n.4.
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temperature and weather conditions, distribution of prey, and shifting distributidns a
abundance of loggerhe#tiemselve. Seeid. And what is implicit in this discussion is explicitly
confirmed in defendants’ brief — the possibilityiotreased observer coverageen if a feasible
monitoring option, would not have altered the outcome of the decision to adoptyadive-
monitoring timetablen light of these many other variableSeeDefs. Resp. at }3eealso

Notice of Completion Ex.1 at 7, 13; Notice of Completion Ex. 2 at 4-5.

The Courtalsonotes that the agency’s determinations regarding observer
coveragealo not occur in a silo. Observer coverage has been an extensively litigated issue unde
the Magnuson-Stevens Fishery Conservation and Management Act of 1976 (“MSA”), 16 U.S.C
§ 1801etseq. Under the MSA, Congress created eight Regional Fishery Managementl€ounci
that monitor and oversee multiple fisheries in each region’s waters and develoyaiatain

fishery management planshich must be approved BNMFS. SeeOceanalnc. v. Ross, 275 F.

Supp. 3d 270, 275-81 (D.D.C. 2017). Pursuant to this authority, NMFS has approved a
comprehensive standard bycatch reporting methodology (“SBRM”) that aelslfessery
observer coverage across the Northeast Red@eeid. at 277-81.In separate litigation, Oceana
already hashallenged the amended 2015 SBRM, entthat caseJudgeEllen Segal Huvelle
denied Oceana’s motion for summary judgment and granted the government’s cliossfonot
summary judgment, rejecting Oceamargiments that the 2015 SBRM violated the M8#g
Administrative Procedure Act, aride National Environmental Policy ActSeeid. at 2978 In
light of thisexistingcomprehensive scheme for allocating observer coveradgech was pheld

by Judge Huvellandresponds to numerous competing pties and mandates requiring

8 The Court notes that Oceaniadi its notice of appeal frothat decisioron

October 17, 2017, to the United States Court of Appeals for the District of Columéust.Cir
The appeal is pending in that court, with case number 17-5247.
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observer resourcesthe Court is not inclined to secogdesghe agency’s determinations here.
Ratherthe Court will defer to the agency'sasonablelecision that increased observer coverage
would not alter its broader take monitoring capabilities\aitiduphold its adoption of a

five-year timetable for monitoring trawl takes.

C. Useof the Best Scientific and Commercial Data Available

Finally, Oceana argues that NMFS failed to use the “best scientific and
commercial data available” in developing the revised ITS because it “did not cahsider
important findings of a recent scientific study related to setting ITS levBisePl. Resp. at 16.
The Warden (2015) study describes how fisheries may have differefeiztsedn species
populations depending on the ages ofahenals incidentally taken, explaining that “[flor
long-lived, slowmaturingspecies, like marine mammasga turtles, and sharks, even small
increases in mortality in adult and satiult age classes can have disproportionately large
populationtevel effects.”_Se&uppl. R. Ex. 1 at 30. The Warden (2015) study thus examines
the impact of federally authorized incidental fishing mortality on a simulated WestiAtlantic
loggerhead sea turtle population. Having analyzed these simulations, the Warden (2015)
concludes that “[i]t is important . . . for incidental takes to be specified and theroredriity
life stage or by adult equivalents whenever possibexause this results in a more reliable
method for monitoring populatiolevel impacts.Seeid. at 40. Oceana argues that NMFS
irrationally failed to consider specifying incidental take by life stagedait equivalents, despite
thisrecent study being the best available scier@eePIl. Resp. at 17.

In formulating a Biological Opinion, NMFE required by statute toise the best

scientific and commercial data availablé&seel6 U.S.C. § 1536(£)); seealso50 C.F.R.
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8 402.14(g)(8). The purpose of this provision is two-fold. First, the requirement that each
agency use the best data available is in&arensure that the ESA not be implemented

haphazardly, on the basis of speculation or surmiSegBennett v. Speab20 U.S. 154, 176

(1997). Second, the requirement also serves “to avoid needless economic dislocatiadproduc
by agency officls zealously butinintelligently pursuing their environmental objectiveSée
id. at 176-77.

The requirement that NMFS “use the best scientific and commercial data
available” precludes the agency from disregarding “scientifically supevidencé or
unreasonably relying on certain sources to the exclusion of other, bettefisaerdence.See

Las Vegas v. LujarB891 F.2d 927, 933 (D.C. Cir. 1989) (interpreting analogous language in 16

U.S.C. 8§ 1533(b)(1)(A)).This requires that, even where datay be inonclusive, an agency

must rely on théestavailable scientifiegnformation. SeeSw. Ctr. for Biological Diversity v.

Babbitt, 215 F.3d 58, 60 (D.C. Cir. 2000) (citibas Vegas v. Lujar891 F.2d at 933)

(interpreting analogous language in 16 U.S.C. 8§ 1533(b)(1)(A)).
It is important to notehoweverthat theplain language of the provision requires

NMFS only to use the best dataailable not the best data possibl§eealsoAm. Wildlands v.

Kempthorne, 530 F.3d 991, 998-99 (D.C. Cir. 2008) (interpreting analogous language in 16

U.S.C. § 1533(b)(1)(A))Sw. Ctr. for BiologicalDiversity v. Babbitt, 215 F.3dt 6661; Colo.

River Cutthroat Trout v. Salazar, 898 F. Supp. 2d at 208 (also interpreting analogousdanguag

16 U.S.C. 8 1533(b)(1)(A)). Accordingly, under the “best available data” requirement, a
agency has no obligation to conduct independent studies and tests to acquire the best possible

data. Sedm. Wildlands v. Kempthorne, 530 F.3d at 998y. Ctr. for Biological Diversity v.

Babbitt, 215 F.3dt 6Q “Rather, [the ‘best available data’] provision ‘merely prohibits the
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[agency] from disregardingvailablescientific evidence that is in some way better than the

evidence [the agency] relies on.”_S&m. Wildlands v. Kempthorne, 530 F.3d at 998 (quoting

Sw. Ctr. for Biological Diversity v. Babbitt215 F.3d at 60). And, of course, couwstii must

give great deference where agency exercises its scientific experiisénterpreting and

applying the best data availabl8eeCmtys. for a Better Ent'v. Envtl. Prot. Agency, 748 F.3d

at 335-36; Colo. River Cutthroat Trout v. Salazar, 898 F. Supp. 2d at 208-09.

Here, the agency did not fail to consider or otherwise disregard the best availabl
science. To the contrarthe agency explicitly acknowleddehat the Northeast Fisheries
Science Center (“NEFSC”) had recently released ame@wed scientific publication
concluding that monitoring of populatidavel impacts is more reliable if incidental taleze
specified and monitored by life stage or by adult equivaléd¢eNotice of Completion Ex. 2 at
6. AndNMFS made clear that fdo[es] not yet have sufficient information to applatimodel
to the scallop fishery,” although the agemgycurrently waking with the NEFSC on a
methodology that may allowt] to do so” in the future Seeid.

This determination is not out-of-line with the agency’s statutory and regulatory
obligations under the ESA. Although the Warden (2015) study may provide ingights f
developing future best practices, the agency adequately considered thensitghsonably
determined that it would be premature to apfdgeneraimodel to thespecific circumstances of
thescallop fishery. In fact, the Warden (201&)dy itself explicitly cautionshat its simulations
of loggerheadsra limited in several respects and the study “did not evaluate the probability tha
simulations were likely to mimic the true populatiorséeSuppl. R. Ex. 1 at 39-41The
agency’s assessmedhtiscannot be characterized as merely “disregarding” better, available

scientific evidence SeeAm. Wildlands v. Kempthorne, 530 F.3d at 998. To the contrary,
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despite the fact that the agency has no obligation to conduct independent studies #nd tests

acquire new data, sé#d; Sw. Ctr. for Biological Diversity v. Babbitt215 F.3d at 60, NMFBas

noted that iis currently working to develop a methodology based on the Warden (2015) study
for potential application to the scallop fishesgeNotice of Completion Ex. 2 at 6.

Finally, it was not arbitrary and capricious for the agency to decide not to delay
issuance of itamended ITS until it could develop such a scallop fishery model based on the
Warden (2015) study. The parties had agreed that the remand would be completed by May 1,
2015, less than six months after the Court’s opinion and order remanding thee&sepesed
Sched, and the Court accordingly issued an order approving this deadline. In light of this quick
turn-around and the apparent benefits to both parties of promptly responding to the Court’s
concerns, it was not arbitrary or capricious for the agency to issue the aniEaddale
simultaneously working to analyze and potentially apply the model of the Warden §20dy)
to the scallop fishery. And in doing so, the agency made clear thatlétdrinine[that a
methodology exists that will provide . sufficient data to attribute the authorized take to a
specific life sage or by adult equivalents, [the agency] will consider whether this provides a
basis to reinitiate consultation . . . SeeNotice of Completion Ex. 2 at 80f course, because
the agency will be required to amend the revised ITS with regard to the issuegef doeds in
any eventseesupra Part llI(A), NMFS may now find it appropriate for NMFS to incorporate the
Warden (2015) study’s model and evaluate takes based on life stage. Or perhapshst. Att

time, this matteis best left to the agency’s appropriate exercise of its expertise.
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IV. CONCLUSION
For the foregoing reasorthe Court will remand to NMFS for a limited purpose
of revising the ITS as it pertains to the use of dedagurs as a surrogate for loggerhead takes
caused by dredge fishind\n order consistent with this opinion shall issue this same day.

SO ORDERED.

/sl
PAUL L. FRIEDMAN
United States District Judge

DATE: August 17, 2018
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