HOFFMAN et al v. LANIER et al

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANGELA HOFFMAN et al,
Plaintiffs, Civil Action N.: 08-1924 (RMU)
V. Re Document No.: 45

DISTRICT OF COLUMBIA,
Defendant.

MEMORANDUM OPINION

DENYING THE PLAINTIFFS * MOTION FOR RELIEF UPON RECONSIDERATION & RECUSAL
[. INTRODUCTION

This matter is before the court on the plifis’ motion for reliefupon reconsideration of
this court’s February 4, 2010 order,which the court denied ¢hplaintiffs’ motion for partial
summary judgment and granted istrict of Columbia’s motion to dismiss as conceded. The
plaintiffs contend that the cowtred in reaching these conclusi@ml that the court’s behavior
evidences a bias in favor of the defendant, iregurecusal of the undagned judge. Because
the plaintiffs have not identified any basis foveesing the court’s priauling and have failed to

demonstrate any basis for recusal,d¢bert denies the plaintiffs’ motion.

Il. FACTUAL & PROCEDURAL BACKGROUND *
The plaintiffs allege thatn July 31, 2008, they werdetding a birthday party at a
residence rented by plaintiff Angela Hoffmardaswned by plaintiff Melvin Gresham, a captain
in the District of Columbia Metropolitan Poiddepartment (“MPD”).Am. Compl. 11 1, 4, 20.

During the party, agents of the MPD and thedEnforcement Agency (“DEA”) raided the

! A more thorough description of the factual andgedural background of this case may be found

in the court’s previous memorandum opiniddeeMem. Op. (Feb. 4, 2010) at 2-4
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residence, allegedly as part of scheme talisge against Captai@resham because of his
purported whistleblower activitiedd. 1 11, 13.

In November 2008, the plaintiffs commendbi$ action, asserting fourteen federal and
state law claims against the DistraftColumbia and the United StateSee generallfCompl.;
Am. Compl. More specifically, the plaifis asserted claims under 42 U.S.C. § 1983 for
violations of their First anddurteenth Amendment rights, 423JC. § 1981 for violations of
their Fifth Amendment rights, éhD.C. Whistleblower Act, D.CCoDE 88 1-615.51, and the
District of Columbia Human Rights Adt. 2-1401.0let seq. Am. Compl. 11 39-51, 74-79.
The plaintiffs also asserted a bevy ofreaon law tort claims against the defenddntd. 7 52-
73, 80-82.

On June 9, 2009, the plaintiffs moved partial summary judgnme on their claims
against the DistrictSee generallf?ls.” Mot. for Partial Summ. JThe plaintiffs based their
motion on the fact that the Digtt of Columbia Housing Authority (“DCHA”) had conducted a
hearing in April 2009 to consider whether tigency had wrongfully terminated plaintiff
Hoffman from the Housing Choe VVoucher Program (“HCVP”)Seeid., Ex. 1 (“DCHA
Decision”) at 1. The plaintiffargued that the hearing officedecision was entitled to res
judicata effect and estasihed the District’s liabity to the plaintiffs. See generallyls.” Mot.
for Partial Summ. J. The District filed ibpposition to the plairffis’ motion on July 13, 2009.

See generallPistrict’'s Opp’n to Pls.” Mot. for Partial Summ. J.

In August 2009, the court dismissed all claims against the United S&gesgeneralliem. Op.
(Aug. 17, 2009). The plaintiffs subsequently filed a motion for partial relief upon
reconsideration, seeking the reinstatemente@if tommon law tort claims against the United
States.See generallf?l.’s Mot. to Reinstate the United Sat& Opp’n to the District’'s Mot. to
Dismiss. The court denied the plaintiffs’ motion on February 4, 288@Mem. Op. (Feb. 4,
2010) at 6-9.



On July 22, 2009, the District moved to dismiss all claims againSeg. generally
District Mot. to Dismiss. The plaintiffs failed file a timely opposition or request leave to late
file an opposition. On February 4, 2010, the court denied the plaintiffs’ motion for partial
summary judgment, concludingathbased on the applicableimcipal regulations, the DCHA
hearing officer’s decision did not constitute a final adjudication on the merits entitled to res
judicata effect.SeeMem. Op. (Feb. 4, 2010) at 9-11. riaermore, the court granted the
District’s motion to dismiss as conceded becdhselaintiffs had not filed an opposition to the
motion. Id. at 11-14.

On February 10, 2010, the plaintiffs filedetinotion for relief upomeconsideration and
recusal now before the coui$ee generallfls.” Mot. for Relief Upon Recons. (“Pls.” Mot.”).
The plaintiffs contend that treourt erred in denying their moti for partial summary judgment,
arguing that the DCHA hearindfer’s decision was entitled t@s judicata treatment and
conclusively established the Distigctiability to the plaintiffs. See idat 7-9. The plaintiffs
further argue that the court edrim granting the District’s main to dismiss and contend that
recusal is necessary because of thettbias against the plaintiffsSee idat 9-15. The
District opposes the plaintiffs’ motiosee generallypef.’s Opp’n, which is now ripe for
adjudication. The court therefore turns te #pplicable legal standards and the parties’

arguments.

lll. ANALYSIS
A. Legal Standard for Relief Under Faleral Rule of Civil Procedure 60(b)
In its discretion, the court may relieve a gdrom an otherwise final judgment pursuant

to any one of six reasonst$erth in Rule 60(b). Ep. R.Civ. P. 60(b);Lepkowski v. Dep’t of



Treasury 804 F.2d 1310, 1311-12 (D.C. Cir. 1986). Fitls¢ court may grant relief from a
judgment involving “mistake, inadvertenirprise, or excusable neglecEEDp. R.Civ. P.
60(b)(1). Relief under Rule 60(b)(1) turns onitghle factors, notablwhether any neglect was
excusable.Pioneer Inv. Servs. Co. Brunswick Assocs. Ltd. P’ship07 U.S. 380, 392 (1993).
Second, the court may grant relief where thefeesvly discovered evidence” that the moving
party could not have discovered throutghexercise of due diligence EF: R. Civ. P. 60(b)(2).
Third, the court may set aside a final judgnfentraud, misrepresentation or other misconduct
by an adverse partyid. 60(b)(3);Mayfair Extension, Inc. v. Mage241 F.2d 453, 454 (D.C.

Cir. 1957). Specifically, the movant must showatttsuch ‘fraud’ preveted him from fully and
fairly presenting his case,” and thtlte fraud is attributable to thgarty or, at least, to counsel.”
Richardson v. Nat'l R.R. Passenger Cofgb0 F.R.D. 1, 7 (D.D.C. 1993) (internal citations
omitted). Fourth, the court may grant reliecases in which the judgment is “void.Ef: R.
Civ.P. 60(b)(4). A judgment may be voidife court lacked personal or subject matter
jurisdiction in the case, acted anmanner inconsistent with elprocess or proceeded beyond the
powers granted to it by lanEberhardt v. Integrated Design & Constr., Ing67 F.3d 861, 871
(4th Cir. 1999). Fifth, the court may grant reliethe “the judgment has been satisfied, released,
or discharged; it is based on an earlier judgmentithsteen reversed or vacated; or applying it
prospectively is nodnger equitable.” #D. R.Civ. P. 60(b)(5):Twelve John Does v. District of
Columbiag 841 F.2d 1133, 1138 (D.C. Cir. 1988) (noting that not all judgments having
continuing consequences are “prospective” ferghrposes of Rule 60(b)(5)). Sixth, the court
may grant relief from a judgment for “any ..reason that justifies [such] relieffep. R. Civ. P.
60(b)(6). Using this final calteall reason sparinglgourts apply it onlyn “extraordinary

circumstances.'Pioneer Inv. Servs507 U.S. at 393.



A party proceeding under onetbk first three reasons mudsgé his Rule 60(b) motion
within one year after thjudgment at issue.eB. R.Civ. P. 60(c)(1). A party relying on one of
the remaining three reasons may file his Rule 60(b) motion within a reasonablédiniéhe
party seeking relief from a judgment bears the burden of derating that he satisfies the
prerequisites for such relieMcCurry ex rel. Turner v. Agentist Health Sys./Sunbelt, In298
F.3d 586, 592 (6th Cir. 2002).

B. The Court Declines to Alter isRuling on the Plaintiffs’ Motion
for Partial Summary Judgment

The plaintiffs contend thdhe court erred in denyingehlr motion for summary judgment
on their claims against the DistrickeePls.” Mot. at 7-9. They assert that 14 D.C.M.R. 8
8905.4(a), the municipal regulation on which tbert relied in concluding that the DCHA
hearing officer’s determinatiomwas not entitled to res judi@aeffect, applies only to
determinations made by the BIB Executive Director reviewing hearing officer’s decision.

Id. The provision has no effethe plaintiffs argue, on informalecisions rendered by a hearing
officer that are not appealed to the Execubwector, which become final ten days after
issuance.ld. The plaintiffs also argue that the cosinould have granted their motion for partial
summary judgment as conceded because the District’s opposition was not filed by the required
deadline and because the District expressly cattdtke factual assertions in the plaintiffs’

motion. Id. at 3-5.

The District responds thatdtplaintiffs’ arguments regarding the substance of their
motion for partial summary judgment simply rehasguments raised in their earlier motion and
do not justify reversal of the cdig prior ruling. Def.’s Opp’n a#i. The District also argues that
the court properly declined to grant the plaintiffeotion as conceded, as the District had filed a

timely motion to stay briefing on the plaintiffgiotion until the resolution of its pending motion



to quash service of the summons and complattat 3. Furthermore, the District maintains
that its failure to file an opposing statementr@dterial facts was afo moment because, as the
District stated in its oppd#on to the plaintiffs’ motion fo partial summary judgment, the
arguments raised in the plaintiffs’ motioauld be resolved as a matter of lald. at 3-4.

The court considers the plaintiffs’ procedusald substantive arguments for relief upon
reconsideration in turn.

1. The Plaintiffs’ Procedural Arguments

The plaintiffs’ procedural arguments mdittie discussion. The plaintiffs’ contention
that the court should have granted their mot@rpartial summary judgment as conceded based
on the District’s failure to file a timely oppositiasundermined by the procedural history of the
case. Soon after the plaintifited certificates of service adheir amended complaint, the
District filed a motion to qudes arguing that the plaintiffs defailed to properly serve the
amended complaint on the DistricSee generallistrict’s Mot. to Quash. On June 9, 2009,
while the District’'s motion to quash was pemgli the plaintiffs moved for partial summary
judgment. See generallfls.” Mot. for Partial Summ. J. The District’s opposition to the
plaintiffs’ motion was due on June 23, 2009. vIRC7(b) (amended Dec. 1, 2009). Because the
court had yet to rule on the Dist’s motion to quash by that t#g the District moved to stay
briefing on the plaintiffs’ motion for partial summygudgment until the @urt had resolved the
service issueSee generallPistrict’s Mot. to Stay. On June 30, 2009, the court denied the

District’'s motion to quastseeMem. Op. (June 30, 2009), and diegtthe District to respond to

The plaintiffs similarly allege that the courtrsehow interceded on behalf of the District by
preventing the Clerk of the Court from entering défagainst the District based on its failure to
file a timely response to the amended complafdePls.” Mot. at 11-13. In reality, the Clerk of
the Court properly declined to enter default against the District because the District’'s motion to
guash service of the amended complaint remained pen@iindgaade v. Pricel75 F.R.D. 403,

406 (D.D.C. 1997) (granting the defendant’s motmset aside its default because the defendant
had promptly filed a motion to quash service oihnbecame aware of the plaintiff's complaint).



the plaintiffs’ motion for partissummary judgment by July 13, 2008eeMinute Order (June
30, 2009). Given this procedural history, and spedliff the fact tht the District filed a timely
and reasonable motion to stay briefing onglantiffs’ summary judgment motion, the court
properly declined to grant thegnhtiffs’ motion as concededSeel. CvR 7(b) (providing that if
no timely opposition is filed, “the Coumtaytreat the motion as conceded”) (emphasis added).

The plaintiffs’ argument that the District failéo file an opposing atement of material
facts in response to their moti@mequally unavailing. Local CiMRule 7(h) provides that a
party’s failure to oppose material facts in thevant’'s summary judgment motion permits the
court to treat those facts as admitt&keLCvR 7(h). Yet in its opposition to the plaintiffs’
motion for partial summary judgment, the Distesfpressly concededdHactual allegations
asserted in the plaintiffs’ motioarguing that regardless of thettn of those factual allegations,
their motion should be denied because the hgafiicer's decision did not have res judicata
effect against the District. Drstt’'s Opp’n to PIs.” Mot. for Pdial Summ. J. at 3 n.1. Indeed,
the court resolved the plaintiffs’ motion not tBtying on any disputeficts but based on its
legal determination that the DCHA hearing offisadecision was not eniied to res judicata
effect. SeeMem. Op. (Feb. 4, 2010) at 9-11. Accoglin the District’s failure to file a
statement of facts in oppositiém the plaintiffs’ motion for pdial summary judgment did not
require the court to grant thegpitiffs’ motion as conceded.

2. The Plaintiffs’ Substantive Arguments

As previously noted, the court denied thaipliffs’ motion for summary judgment on its

claims against the District, concluding thae tDACHA hearing officer’s decision was not a final

decision entitled to sejudicata effectSeeMem. Op. (Feb. 4, 2010) at 9-11. In reaching this

4 The court denied as moot the District’s motion to stay briefing on the plaintiffs’ motion for partial

summary judgmentSeeMinute Order (Nov. 19, 2009).



conclusion, the court relied on the fact that tearing officer’s decision concluded with a mere
“recommendation” that the DCHA reinstate pt#frtHoffman to the HCVP, as well as on the
text of 14 D.C.M.R. § 8905.4, which appears:xpress an intention th&CHA administrative
decisions not be given res judicata effdck.

The court’s reliance on the fact that the h@agaofficer’'s decision concluded with a mere
“recommendation” appears to have been mispla€eastrict of Columbiamunicipal regulations
provide that a hearing officer’s “proposeecision will become final on the tenth {)@ay
following the postmark of the proposed decisioregslone of the parties has submitted a written
request to the Executive Directior reconsider the proposedaision before issuing a final
decision and stating the basis for such revietd’D.C.M.R. 8 8905.3. There is no dispute that
the hearing officer’s decision in favor of plaintiff Hoffman was not appealed to the Executive
Director. Thus, based on the applicable retuta, the hearing officer’s “recommendation”
became a “final decision” tedays after its issuance.

The court’s interpretation of 14 D.C.M.R8805.4 presents a more complicated matter.
The regulation provides as follows:

In the event of a request for [a] findecision by the Executive Director, the

Executive Director will render a final written decision within fifteen (15) days of

receipt of the request, which shall inclUd€HA'’s reasons for the final decision.

(@) The final decision shall include tifacation that final decisions are not

precedent setting for DCHA or the courts and cases thereafter taken to Superior

Court of the District of Clmmbia are not an appeal ah administrative decision,

are not based on the record of the informal hearing and are to be tried de novo, as

if no determination had been made by DCHhIAd its hearing officer prior thereto.
14 D.C.M.R. § 8905.4.

As the plaintiffs rightly point out, therovision appears underdlsubsection concerning

“final decisions” issued by the DCHA Executiférector following hisor her review of a



DCHA hearing officer’s determinatiorSee id8 8905.4. The context of the provision suggests
that the notification requiremeseét forth in 8§ 8905.4(a) applies only to final decisions issued by
the DCHA Executive Director, rather than infornn@aring officer determinations that are not
appealed to the Executive Directardabecome final pursuant to 8 8905&¢e id§ 8905.4(a).

Yet even if 8 8905.4(a)’s notification requiremaiplies only to final decisions issued
by the Executive Director, thegarision nonetheless appears xpress a broader policy that
DCHA administrative determinatins are not intended to bindwrts in subsequent judicial
proceedings, stating broadly and without qualificatiwat “final decisions” are not be treated as
“precedent setting for DCHA or the courts” and thabsequent judicial proceedings “are to be
tried de novo, as if no determination had beede by DCHA and its hearing officer prior
thereto.” Id. Indeed, acceptance of the plaintiffs’ ipteetation of the provision would lead to a
peculiar outcome in which unreviewed hearinga#fideterminations would be entitled to res
judicata effect, while determinationstbie DCHA Executive Director reviewing such
determinations would not be eiféid to res judicata effect.

Ultimately, the court need not reach anyimiéve interpretation of § 8905.4, because
even if the DCHA hearing offiecss determination was a final de@n eligible for res judicata
treatment, the plaintiffs stilvould not be entitled to summajudgment on their claims against
the District. First, neither clai preclusion nor issue preclusionyn#e used against a party that
was not a party to the prior proceeding opiivity with a party to the prior proceedingee
Taylor v. Sturge|l128 S. Ct. 2161, 2171 (2008) (noting thalh§ application of claim and issue
preclusion to nonparties . . . runs up againstdeep-rooted historic &dition that everyone
should have his own day in court” (quotiRichards v. Jefferson County, Ala17 U.S. 793,

798 (1996))). The proceedings before the DCHA hearing officer concerned whether the DCHA



had properly terminated pldiff Hoffman from the HCVP, and the respondent in those
proceedings was the DCHA, not the Distri&eePls.” Mot. for Partial Summ. J., Ex. 1 at 1-4.
The DCHA is an independent agency legallstidict from the District government. D.CODE §
6-202(a). The District is ndiable for any damages caused by actions of the DCHA or its
officers and is not liable faany note or other obligatiantered into by the DCHAId. § 6-
205(d). Thus, because the District was not aygarthe proceedings before the hearing officer,
her determinations do not have claim or isstezlusive effect against the District.

In their briefs supporting their motion for pattsummary judgment, éplaintiffs did not
dispute that the District vganot a party to the DCHA adnistrative proceedingsSee generally
Pls.” Mot. for Partial Summ. J.; Pls.” Reply inffwort of Partial Summ. J. Rather, the plaintiffs
argued that even though the District was npagdy to the administrative proceedings, it was
nonetheless bound by the hearinga#fis determinations because the DCHA served as a proxy
for the District during those proceedingSeePIs.’ Reply in Support of Partial Summ. J. at 4-7.
The plaintiffs based their argument on the doetof “virtual repreentation” announced in
Taylor v. Blakey490 F.3d 965 (D.C. Cir. 2007), in whictetRircuit articulated a multi-factor
test for determining when a party is bound by iplit@gation to which itwas not a party. The
Supreme Court, however, struck dothe “broad theorgf virtual representation” articulated in
Blakey See Sturgell1l28 S. Ct. at 2173-75 (stating thatanparty is adequately represented in
prior litigation for res judicata purposes onlyhe party to the prior proceeding understood itself
to be acting in a representative capacity arldafe were special procedures to safeguard the
interests of the absentees). Accordingly, the plaintiffsanee on the doctrine of virtual
representation is misplaced. Moreover, the reobttle administrative hearing is devoid of any

indication that the DCHA understood itselflie representing the District during the

10



administrative proceedings or that any spgaiatedures were implemented to safeguard the
District’s interests during thesproceedings, rendering the gdate representation doctrine
inapplicable.See generallyls.” Mot. for Partial Summ. J., Ex. 1.

Furthermore, issue preclusion, the speciag®fudicata that the plaintiffs invoked in
their motion for partial summary judgment, applonly to issues “actually and necessarily
determined by a court of competent jurisdiction in [a] prior ca&o¥’'t of Rwanda v. Johnspn
409 F.3d 368, 374 (D.C. Cir. 2005) (quotivigmaha Corp. of Am. v. United Stat@61 F.2d
245, 254 (D.C. Cir. 1992)see alsdNextWave Personal Commc'ns, Inc. v. Fed. Commc’ns
Comm’n 254 F.3d 130, 147 (D.C. Cir. 200thpting that “[i]f of a prig decision is ‘unclear, and
it is thus uncertain whether thesue was actually and necessardgided in [the prior] litigation,
then relitigation of the issuis not precluded’” (quotinGonnors v. Tanoma Mining G&®53
F.2d 682, 684 (D.C. Cir. 1992))). Here, the plaintiffaims against the District arose out of
their allegation that MPD officers manufactudtegations against Captain Gresham in
retaliation for his participation in whistleblower activitgee generallAm. Compl. The DCHA
hearing officer, however, was presented witly@ame issue: whether there was sufficient
evidence to support the DCHA'stdemination that Hoffman had engaged in illegal activity at
her residence, thus disqualifying her from the HC\&eePlIs.” Mot. for Partial Summ. J., Ex. 1
at 1. The hearing officer concluded thia DCHA'’s determination was not supported by
sufficient evidence, stating that Hoffman had “clouded the veracity and legitimacy of the warrant
execution by presenting unrefuted evidence ttnaillegal items allegedly secured from her
residence were not a part of the itemizeshthly record of secured evidence of criminal
activity.” 1d. at 3. Although the hearing officer noted that Captain Gresham had provided

unrefuted testimony that the search warrant wlasdated to target m in retaliation for his
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whistleblower activitiesid. at 2, the issue of whether theasgh warrant was obtained to punish
Captain Gresham for his whistleblower activitress not a matter before the hearing officer, nor
was it necessary to her conclusion that the DQIdA improperly terminat plaintiff Hoffman
from the HCVP.See id.see alsd 4 D.C.M.R. § 8902.1 (listing éhissues that may be
adjudicated during an informakhring). Accordingly, the heag officer did not actually or
necessarily determine the issue calnb the plaintiffs’ claims andid not establish the District’s
liability to the plaintiffs.

For these reasons, the court declines to ateuling denying the plaintiffs’ motion for
partial summary judgment.

C. The Court Declines to Alter its Ruling on the District’'s Motion to Dismiss

The plaintiffs assert that the court erred in granting the District’'s Rule 12(b)(6) motion to
dismiss, arguing that the plaintiffs did, in fastate a claim under the First Amendment and the
D.C. Whistleblower Act. SeePls.’ Mot. at 9-11, 14-15. As previously noted, however, the
court did not pass on the substancéhefDistrict’s motion to dismissbut instead granted the
District’s motion as conceded because the plérfiailed to file an oppsition to the District’s
motion or a motion for leave to late fil&eeMem. Op. (Feb. 4, 2010) at 11-14. The plaintiffs
still have not offered any explanation for their failure to file an opposition to the District’s
motion. See generallPls.” Mot. Accordingly, the coudeclines to alter its ruling on the

District’'s motion to dismiss.

The plaintiffs’ motion for relief upon reconsideration does not specifically address any of their
other claims against the DistricRee generallls.’ Mot.

The plaintiffs’ assertion that the court “held” thiae plaintiffs failed to allege that Captain

Gresham was speaking as a citizen on a matter of public coseeRlis.” Mot. at 9 (citing Mem.

Op. (Feb. 4, 2010) at 11), is simply mistakeseMem. Op. (Feb. 4, 2010) at 11 (stating that

“[t]he District next argues . . . that the plaintiffs’ [First Amendment claim] . . . must be dismissed
because the plaintiffs have failed to allege that Captain Gresham was speaking as a citizen on a
matter of public concern rather than as an employee discharging his job responsibilities.”).
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D. The Court Denies the Rdintiffs’ Request for Recusal

The plaintiffs argue that éhcourt’s actions in this igation reveal the undersigned
judge’s bias in favoof the District. SeePIs.” Mot. at 16-17. Federatatute provides that “[any]
justice, judge, or magistrate judge of the UshiBtates shall disqualify himself in any proceeding
in which his impatrtiality might reasonably be gtiened.” 28 U.S.C. § 455(a). The question is
whether a reasonable and inf@anobserver would questioretfjudge’s impartiality.” United
States v. Microsof253 F.3d 34, 114 (D.C. Cir. 2001)). Tiarty seeking recusal must “show a
true personal bias [] and mugdtege specific facts and not megenclusions or generalities.”
Bhd. of Locomotive Firemen and Enginemen, et al. v. Bangor & Aroostook R.R. Co3& al.
F.2d 570, 576-77 (D.C. Cir. 1967) (citations omittedere, the plaintiffs have failed to identify
any grounds for recusabee generallfls.” Mot. Accordingly, theourt denies the plaintiffs’

request for recusal.

IV. CONCLUSION
For the foregoing reason, the court deniesplaintiffs’ motion for relief upon
reconsideration and recusal. An Order consistaithis Memorandum Opinion is separately

and contemporaneously issuethlth day of August, 2010.

RICARDO M. URBINA
United States District Judge
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