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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SWEDISH AMERICAN HOSPITAL,
Plaintiff, Civil Action No.: 08-2046 (RMU)
V. .: Re Document Nos.: 28, 32
KATHLEEN SEBELIUS,
Secretary of the Department of

Health and Humma Services

Defendant

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART THE PLAINTIFF 'S
MOTION FOR SUMMARY JUDGMENT ; GRANTING IN PART AND DENYING IN PART THE
DEFENDANT’S CROSS-M OTION FOR SUMMARY JUDGMENT
[. INTRODUCTION
This matter omes before the court on tharties’ crossnotions for summary judgment.

In September 2008, the Department of Health and Human SertidS‘issued an
administrative ruling that required the plaintiff, a hospital in Rockford, Ikint repay several
million dollars to the Medicare prografor the training of its medical resident¥he plaintiff
commereed this action challenging the rulingder the Administrative Procedure AtAPA”),
5 U.S.C. 88 70&t seq, arguing thathe defendarghould be estopped from demanding
reimbursementFor thefollowing reasons, the court grants in pamntd deniesn partthe parties’

respective motionsand remands the matter to the administrative agemdyrther proceedings

regarding the plaintiff's alleged entitlement to relieider 42 C.F.R. § 412.86(g)(8).

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2008cv02046/134150/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2008cv02046/134150/43/
http://dockets.justia.com/

II. BACKGROUND
A. Legal Framework
1. Medicare Reimbursement of Medical Education Costs

Medicare provides health insurance to the elderly and disabled by entittjiudeeli
beneficiaries to have payment made on their behalf for the care and servicesdréytealth
care providersSee42 U.S.C. 88 1395t seq. Providers, in turn, are reimbursed by insurance
companies, known agiscal intermediaries,that have contracted with the BHo aid in
administering the Medicare prograrSee id8 1395h. Fiscal intermediaries determine the
amount of reimbursement due to providers under the Medicare Act and applicableaegulat
See id.

Providers that train residents in approved residency programs may be rethfbutke
costs of graduate medical educatiofi GME”) and “indirect medical educatidif“ IME”). See
42 U.S.C. § 1395ww. One variable used to calculate the reimbursable GME and IME costs
allocableto a provider is the number of fulme equivalent (FTE’) residents in that provides’
training program.See id.A high GME or IME FTEresidentcount yields a correspondingly
high GME or IME payment for the provide&ee id.

To receive reimbursement for these serviegglered to Medicafgeneficiaries, a
provider must submit a yearly “cost report’itefiscal intermediaryin whichit demonstrates
the costs incurred during the previous fiscal year and the portion of those axstblalto
Medicare. Seed42 C.F.R. § 413.20. hk fiscalintermediary may audit theostreport before
determining the total amount of reimbursement to which the hospital is entitled, wtheh is
memorializel in a Notice of Program ReimbursememiPR’). See id§ 405.1803. The fiscal
intermediary may reomeand revise a cost report within three years after the date of the NPR.
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Id. 8§ 405.1885.
2. The FTE Resident Cap

In the Balanced Budget Act of 199 BBA”), Congress capped the number of residents
that a hospital magount for purposes of calculating the IME adjustment and GME payments.
42 U.S.C. 88 139ww(d)(5)(B). More specifically, for cost reporting periods begiomror
after October 1, 199The BBA limitedthe number of GME FTEs and IME FTHwmt a hospital
could count for the purpose of calatihg GME and IME payments the FTEs inthe
hospital’'s most recent cost reporting period ending on or before December 31(“FI%6”
resident cap”).ld.

As evidenced by the BBA's legislative history, Congress was concernediovit best to
design and calculate the FTE resident cap. H.R. Conf. Rep. No. 105-217, at 821-22a61997),
reprinted in1997 U.S.C.C.A.N. 176, 441-42. Recognizihg complexity of théssues raised
Congress chose to delegate todeéendanthe task ofmplementing ruleso govern the FTE
resident capld. In delegating this rulezaking authorityCongress noted that thefendant
should “give special consideration to facilities that meet the needs of uneéerseral areas.”

Id. Similarly, Congress instructéde deéndant to applyhe“proper flexibility to respond to
[the] changing needs” of trainimograms suchflexibility, however,would necessarily be

“limited by the conference agreement that the aggregate number of FTEBtesiuauld not
increase over current levelsld.

Thedefendant promulgated regulations implementing<hE resident cap 1997. See
42 C.F.R. 88 413.86(g)(4), 412.105(f)(1)(iv) (1997) (“1997 Final Rule”). The defendant
subsequently revised the regulations concerning the GME and IME resideint £8p8, 1999
and 2001.See42 C.F.R. §§ 413.86, 412.105 (1998) (“1998 Final Rule”); 42 C.F.R. §§
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413.86(9)(8) (1999(*the 1999 Final Rule”); 42 C.F.R. 88 413.86(g)(8)(iii), 412.105(f)(1)(ix)
(2001)(“the2001 Final Rule”). Through thesegulationsthe defendant carved oexceptions
to the FTE resident capnvo of which are relevant herfl) the Affiliated Group Exception and
(2) the Temporary Cap Increase Exception

3. Affiliated Group Exception

In 1997, hedefendantssued ae&gulation stating th&fh]ospitals that are p&of the
same affiliated group may elect to apfitg limit on an aggregate bds{sthe Affiliated Group
Exception”). 42 C.F.R § 413.86(g)(4) (1997) (“1997 Finall®). Initially, the defendant
narrowlydefinedan “affiliated group” as “two or more hospitals located in the same geographi
wage area . . . in which individual residents work at each of the hospitals seekircetatdxt as
an affiliated group during the course of the approved prograan.The regulation did not
address whether a written agreement was necessary to demonstrate the exiateafidiated
group. See generallid.

In 1998, the defendant issued revised regulations which profuideer guidance
regarding the requirements qualify under the Affiliated Group Exceptiofee42 C.F.R. 8
413.86(b)(2). More specifically, the 1998 Final Rule expanded the definition of affijjedeg
to include providers in contiguous areas that were under common ownddsh#sdditionaly,
the preamble to the 1998 Final Ralarified thedocumentation needed demonstrate the
existence oan affiliatedgroup for cap sharing purposes, stating that

[h]ospitals that qualify to be members of the same affiliated group for thentu

residency training year and elect an aggregate cap must provide an agreement t

the fiscal intermediary and the HCFA specifying the planned changes to

individual hospital count under an aggregate FTE cap by July 1 for . . . the
residency training yea Each agreement must be for a minimum of one year and
may specify the adjustment to each respective hospital cap under an aggregate cap

in the event the agreement terminates, [or] dissolves. . . . [Furtbjagh[
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agreement must specify that any posit@djustment for one hospital must be

offset by a negative adjustment for the other hospital of at least the same

amount.
63 Fed. Reg. 26318, 26341 (May 12, 1988f alsa!2 C.F.R. 413.86(g)(7)(ii) (2002)
(incorporating the language used in the preamble of the 1998 Final Rule into thiethex2002
Final Rulg. Additionally, thedefendanstatedthat “[h]ospitals that no longer have a
relationship for training residents do not meet the criteria for being membé@es sdme
affiliated group eve if those hospitals jointly participated in residency trainingpengast.” 63
Fed. Reg. at 26341.

2. The Temporary Cap Increase Exception

The second relevant regulatory exceptothe FTE resident cappliesin
circumstances whicha hospital clses or discontinues its resident training program
(“Temporary Cap Increase ExceptionQYnlike the Affiliated Group Exception, the Temporary
Cap Increase Exception wast articulatedin the original 1997 Final Rule, but was, insteadt
addressed irhe preambléo the 1998 Final RuleSee63 Fed. Regat 26330. The relevant
passage states that a temporary adjustment to the FTE resident cap magpréaspfw]hen a
hospital takes on residents because another hospital closes or discontinues its"pildgidm
rule is grounded in the notion tH§i{n these situations, residents may have partially completed a
medical residency training program and would be unable to complete themdraiitihout a
residency position at another hospitald. Somewhat inconsistently, however, ttefendant
appears in the same preamble to limit the Temporary Cap Increasei@xsef#lyto hospital
closures, stating that the agency

believe[s] that it is appropriate to allow temporary adjustments to the FTE cap

for a hospital that provides residency positions to medical residents who have

partially completed a residency training program at a hospital whichdcldser
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purposes of this final rule, we will allow for temporary adjustments to a hbspita
FTE capto reflect residents affected by a hospital closure.

The defendant did not include language addresbmmdemporary Cap Increase
Exception in the text of the 19%8nal Rule See generall¢42 C.F.R. 88 413.86, 412.105
(1998). In 1999, however, the defendant revised the regulations so as to allow a temporary
adjustment to the FTE resident dapjowing a hospital’s closureSee42 C.F.R. § 413.86(g)(8)
(1999). The preamble to the 1999 Final Rule furdrgculatedthat the Temporary Cap Increase
Exception does not apply to circumstances “other than hospital closures becauséhenless
hospital actually terminates its Medicare agreement, it will retain its statutorydpr&amd “can
still decide to train residents at the hospital or afeliaith other hospitals for purposes of
establishing an aggregate cap.” 64 Fed. Reg. 41490, 41522-23 (July 30, 1999).

In 2001 thedefendanexpanded the Temporary Cap Increase Exception to cover
circumstances in which hospital assumes the training of additional residents because of another
hospital’s termination of its residency prograBee42 C.F.R. 88 413.86(g)(8), 412.105(f)(1)(ix)
(2001); 66 Fed. Reg. 39828, 39899 (Aug. 1, 2001). Notably, this amendment only applied to
cost reporting periods and discharges beginning on or after October 1, 2001. 66 Fatl. Reg.
39899.

B. Factual & Procedural History

The plaintiffis a teaching hospital and Medicare provider located in Rockford, lllinois.
Compl. 11 1, 11. It trains residents to become faprigtice physicians through its
participation in thd=amily Practice Residency Progratthge residency progrdij) a program

sponsored by the University of Illinois College of Medicine. 1112-14.



During fiscal years 1995 and 1996, another hospital, St. Anthony Medical Center (“St.
Anthony”), also participated in the residency progrdch.f17-18. In 1996, St. Anthony
withdrew from the program and the plaintiff absorbed the residents that St. Antbaid/
otherwise have trainedd.

After the phintiff took on the residents who haden trainingat St. Anthony, the
plaintiff contacted thdéiscal intermediary, Mutual of Omaha (“Mutual”), whiellvised the
plaintiff to adjust its GME and IME FTE resident caps upward to reflecitttdlat the plaintiff
had assumed the former St. Anthoagidents Id. 1118-19. As a result, lie plaintiffs NPRs for
fiscal years 1998 through 2002 were based on FTE resident caps that refldctbe besidents
trained bythe plaintiff and the residents previop$iainedat St. Anthony.Id.  20.

In February 2005, Mutual reopened the cost reports for fiscal years 1999 through 2002
and adjusted the plaintiff's FTE resident caps downward to omit consideratianrestdents
who had previously trained at St. Anthorlg. 121-22. Likewise, Mutual omitted
consideration of St. Anthony’s residents in the NPR that it issued for fisga2@@a. Id. § 23.
After the plaintiff appealed Mutua’determinationthe Provider Reimbursement Review Board
(“PRRB) issueda ruling affirming Mutuak adjustments on September 30, 20G8.125. This

determination resulted in Medicare recouping nearly $5 million from the plaifdiff.

! Becausdhe NPR for fiscal year 1998 was issued in February 2@@Compl. I 37, théhree
year limitation period for reopening a cost report had elapgéke time Mutual issued the
Notices ofReopening in February 200&ee id J 21.



The plaintiff commenced this actiam November 2008&lleging thathe agency’s
decision violated the APA. Id. 1 6687. In March 2010, the court declined to dismiss the
claims against the defendargeeMem. Op. (Mar. 5, 2013t 15. The parties have now filed
crossmotions for summary judgmentVith the motions ripe for adjudication, the court turns to

the applicable legal standards and the pamiegiments.

lIl. ANALYSIS
A. Legal Standard for a Motion for Summary Judgment

Summary judgment is appropriate whee pleadings and evidence show “that there is
no genuine digute as to any material fact and the movant is entitled to judgment as a matter of
law.” FED.R.Civ.P.56(9; see also Celotex Corp. v. Catret/7 U.S. 317, 322 (1986);
Diamond v. Atwoo43 F.3d 1538, 1540 (D.C. Cir. 1995)o determine which facts are
“material,” a court must look to the substantive law on which each claim Asstierson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A “genuine dispute” is one whose resolution
could establish an element of a claim or defense and, therefore, affect the coittioenaction.
Celotex 477 U.S. at 322Anderson477 U.S. at 248.

In ruling on a motion for summary judgment, the court must draw all justifiable
inferences in the nonmoving party’s favor and accept the nonmoving party’s evidénee as
Anderson477 U.S. at 255. A nonmoving party, however, must establish more than “the mere

existence of a scintilla of evidence” in support of its positieh.at 252. To prevail on a motion

2 The plaintiff also asserted tort claims against Mutual and its sucaassberest but the court
dismissed these claims for lack of jurisdictiaran earlier ruling.SeeMem. Op. (Mar. 5, 2010)
at 11-12.



for summary judgment, the moving party must show that the nonmoving party “fad[etke
a showing sufficient to establish the existence of an element essentialgarthiat case, and on
which that party will bear the burden of proof at triaCelotex 477 U.S. at 322. By pointing to
the absence of eence proffered by the nonmoving party, a moving party may succeed on
summary judgmentid.

The nonmoving party may defeat summary judgment through factual representat
made in a sworn affidavit if he “support[s] his allegations . . . with factseimdcord, Greenev.
Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999) (quotidgrding v. Gray 9 F.3d 150, 154 (D.C. Cir.
1993)), or provides “direct testimonial evidenc&rtington v. United State<l73 F.3d 329, 338
(D.C. Cir. 2006). Indeed, for the court to accept anything less “would defeat the parntose
of the summary judgment device, which is to weed out those cases insufficientbrimes to
warrant the expense of a jury trialGreeng 164 F.3d at 675.

B. Legal Standard for APA Review of the PRRB’s Decision

Pursuant to the Medicare statute, the court revidgRRBBdecisions in accordance with
standard of review set forth in the APA. 42 U.S.C. § 139500(f)figmas Jefferson Univ. v.
Shalalg 512 U.S. 504, 512 (1994Ylem’l Hosp./Adair Cnty Health Ctr., Inc. v. Bow&29 F.2d
111, 116 (D.C. Cir. 1987). The APA requires a reviewing court to set aside an agency action
that is “arbitrary, capricious, an abuse of discretion, or otherwise not in acoesdéndaw” or
“unsupported by substantial evidence in a case . . . otherwise reviewed on the record of an

agency hearing provided by statute.” 5 U.S.C. § 706(2)(A), (E). The “arbitrdrgagricious”



standard and the “substantial evidence” standard “require equiiveels of scrutiny® Adair
Cnty, 829 F.2d at 117. Under both standards, the scope of review is narrow and a court must not
substitute its judgment for that of the agen®Motor Veh. Mfrs. Ass’n v. State Farm Mutual Ins.
Co, 463 U.S. 29, 43 (1983en. Teamsters Local Union No. 174 v. Nat'l Labor Relations Bd.
723 F.2d 966, 971 (D.C. Cir. 1983). As long as an agency has “examined the relevant data and
articulated a satisfactory explanation for its action including a rational cooméetween the
facts found and the choice made,” courts will not disturb the agency’s abhrPharm., Inc.
v. Drug Enforcement Admin33 F.3d 8, 16 (D.C. Cir. 1998). The burden of showing that the
agency action violates the APA standards falls on the providiptomat Lakewood Inc. v.
Harris, 613 F.2d 1009, 1018 (D.C. Cir. 1978}; Joseph’s Hosp. (Marshfield, Wis.) v. Bowen
1988 WL 235541, at *3 (D.D.C. Apr. 15, 1988).

In reviewing an agency’s interpretation of its regulations, the courtaffastl the
agency substantial deference, giving the agency’s interpretation “dlomgraveight unless it is
plainly erroneous or inconsistent with the regulatibithomas Jeffersodniv., 512 U.S. at 512
(internal quotations omittedPresbyterian Med. Ctr. of Univ. of Pa. Health Sys. v. Shalai@
F.3d 1146, 1150 (D.C. Cir. 199%ge also Qwest Corp. v. Fed. Commc’ns Com@a8@2 F.3d

462, 467 (D.C. Cir. 2001) (stating that the court would reverse an agency’s reading of its

This Circuit has explained that the substantial evidence standard is a subsedrbitrary and
capricious standardSithe/Indep. Power Partners v. Fed. Energy Regulatory Con28m:F.3d
1,5n.2 (D.C. Cir. 2002). “While the substantial evideles¢ concerns support in the record for
the agency action under review, the arbitrary and capricious standaradadlarttest subsuming
the substantial evidence test but also encompassing adherence to agency prédedeht.
Hosp./Adair Cnty Health €t Inc. v. Bowen829 F.2d 111, 117 (D.C. Cir. 1987).

“[A court’s] review in such cases is ‘more deferential . . . than that &fbutdeChevron™
Wyo. Outdoor Council v. U.S. Forest Set65 F.3d 43, 52 (D.C. Cir. 1999) (quotiNgt’l Med.
Enters. Inc. v. Shalalad3 F.3d 691, 697 (D.C. Cir. 1995)).
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regulations only in cases of a clear misinterpretation). “So long as an agetenpretation of
ambiguous regulatory language is reasonable, it should be given eifépb.”Outdoor Council
v. United States Forest Ser#65 F.3d 43, 52 (D.C. Cir. 1999). Where the regulations involve a
complex, highly technical regulatory program such as Medicare, broad deféseéall the more
warranted.” Thomas Jeffersodniv., 512 U.S. at 512 (internal quotations omittd@lesbyterian
Med. Ctr, 170 F.3d at 1151. As for interpretive guides, they are without the force of law but
nonetheless are entitled to some weidhirlong v. Halalg 156 F.3d 384, 393 (2d Cir. 1998).

C. The Court Grants in Part and Denies in Part the Defendari$ Motion for

Summary Judgment & Grants in Part and Denies in Partthe
Plaintiff's Motion for Summary Judgment

In its motion, the plaintiff argues that (1) the government should be “estopped from
denying reimbursement fthe plaintiff],” (2) “the PRRB decision is inconsistent with
Congressional intent” and (3) “the PRRB decision and [the defendaatishs were arbitrary
and capricious.” Pl.’s Mot. at 23. The defendant responds that, as a matter of law,a claim
estoppel against the government is not viable where a Medicare provider ésmneine
erroneous advicef a fiscal intermediaryDef.’s CrossMot. at 2. The defendafurther
contendghat itsrefusal to increase the plaintiff's resident caps was reasonable “given the clea
language of theHBA] and the lack of any applicable regulatory exceptidd.” The court
addresses each of thesguments below.

1. The DefendantCannot BeEstoppedFrom RecoveringMedicare Funds Provided to the
Plaintiff Based on Erroneous Advice Provided By the Fiscal Intermediary

Theplaintiff first argues that the defendasftouldbe estopped fronseeking
reimbursementf Medicare funds disbursed to the plaintiff because the plaintiff reasonably and

detrimentally relied on erroneous advice it had received from Mutual. Pl.’s Mot. ae2aud®
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this advice was “so closely coacted to the basic fairness of the administrative degision
]Jmaking process,” thplaintiff argues, the defendafsthould be estopped from disavowing the
misstatement.”ld. The plaintiff further asserthatestoppel is especially appropriate here
becase the defendant has been unjustly enriched by receiving the benefits of haviogaddi
residents educated by the plaintiffl. at 2330. In responsehé defendant argudisat Supreme
Courtprecedent precludeke plaintiff from demonstratinggasonable reliance based on
reimbursementelated advice and the conduct of a Medicare fiscal intermeti@ef.’s Cross
Mot. at 35.

“Estoppel is an equitable doctrine invoked to avoid injustice in particular cadesKler
v. Cmty Health Servs467 U.S. 51, 59 (1984). A party attempting to apply equitable estoppel
against the government must shanwter alia, that “the party relied on its adversary’s conduct in
such a manner as to change his position for the worse [and that] the party' & nedianc
reasonable.’Keating v. Fed. Energy Regulatory Comn869 F.3d 427, 434 (D.C. Cir. 2009)
(internal citations omitted). Reasonable reliance means that “the party gaimaiastoppel did
not know nor should it have known that its adversary’s congastmisleading.”"Cmty Health
Servs,. 467 U.S. at 59.

“The fundamental principle of equitable estoppel applies to governmentiegeascwell
as private parties ATC Petroleum, Inc. v. SandeB860 F.2d 1104, 1111 (D.C. Cir. 1988ge
alsoOffice ofPers. Mgmt. v. Richmond96 U.S. 414, 426 (1990) (declining to accept the

government’s argument for an acssthe-board no-estoppel rule”)t is clear howeverthat the

The defendardrguesin the alternativethat he recordshows “that any advice [the plaintiff]
received from Mutual was not final or concrete, and it was not reasdpalfiee plaintiff] to

rely upon it.” Def.’'s Cros$4ot. at 39. The coudoes not reach this argumdrgcauseas
discussed belovthe plaintiff's reliance on advice by a fiscal intermediary was unreasonabde.
Heckler v. Cmty Health Sery467 U.S. 51, 60 (1984).
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doctrine’s “application to the government must be rigid and spariagC Petrotum Inc, 860
F.2d at 111]1see alsdnt’l Union v. Clark 2006 WL 2590846, at *12 (D.D.C. Sept. 11, 2006)
(observing that “[t]here is a clear presumption in this Circuit against invakenfestoppel]
doctrine against government actors in any but the mxdseeme circumstances”), as not “a single
case [beforelte Supreme Court] has upheld an estoppel claim against the Government for the
payment of money,Richmong496 U.S. at 42Gee alscATC Petroleum la, 860 F.2d at 1111
(noting that the Circtihasalso not applied estoppel to require payment from the government).
In determining whether the plaintiff's reliance on Mutuadtvicewasreasonablehe
Supreme Court’s decision keckler v. @mmunity Health Selses 467 U.S. 51 (1984)s
paticularly instrictive. In Community Health Servicethe respondena Medicare provider,
invoked estoppel after it had relied on erroneous information provided by a fiscal inagmedi
CmtyHealth Servs 467 U.S. at 59. The Supreme Court lklt as a participant in the
Medicare progranthe respondentdd“a duty to familiarize itself with the legal requirements
for cost reimbursement.Id. at 64. This obligation includegtquainting itself “with the nature
of and limitations on the role of estial intermediary.”ld. The Supreme Couexplained that
[tlhere is simply no requirement that the Government anticipate every problem
that may arise in the administration of a complex program such as Medicare;
neither can it be expected to ensurd theery bit of informal advice given by its
agents in the course of such a program will be sufficiently reliable to justify
expenditure of [substantial] sums of money.
Id. The Courheldthat “[a]s a recipient of public funds well acquainted with tile of a fiscal
intermediary, [the Medicanerovidell knew [that the fiscal intermedidrgnly acted as a conduit;

it could not resolve policy questionsld. at 6465. Thus, the Court concluded thafladicare

participant’s reliancen a fiscal intermgiary’s erroneous advice was “irfficient to raise []
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estoppel’against the government because the advice should not have “induced [the parficipant’s
reliance” in the first placeld.

Here, & inCommunity Health Serviceshenquestios arose corerning the plaintiff's
FTE resident counthe plaintiff“made no attempt to have the question resolved by the
Secretary’or any other legal authorignd was instead “satisfied with the policy judgmegft”
thefiscal intermediarya “mere conduit Id. at 64. Becausehe plaintiff's reliance on Mutual
was unreasonable.; see also Bradley Mem. Hosp. v. Leay®99 F. Supp. 2d 6, 15 (D.D.C.
2009) (holding that the plaintiffs’ decision “to rely on statements made by thal]fisc
intermediary’s employeesannot now be blamed on the Secretafyignongahela Valley Hosp.,
Inc. v. Sullivan945 F.2d 576, 589 (3d Cir. 1991Because a fiscal intermediary can neither
definitively interpret regulations nor make policy pronouncements, [the Medicarie@r's]
contention that it reasonably relied on [a fiscal intermediary’s] representa . misapprehends
the nature of the relationship between the [f]iscal [iintermediary and thet&sch), the
defendant cannot be estopped from demandimgbursemenfior the costs of training residents
in excess of its allotted FTE residents under the BBsed on the erroneous advice provided by
Mutual.

2. The PRRB's Decision Does Not Contravene Congresdistent

The plaintiff argues thahe PRRB’sdecision must bee$ aside agconsistent wittihe
Congressional intent underlying the BBA. Pl.’s Mot. at 30-31. The plaintiff contbatsy
enacting the BBA Congress intendednaintainthe status quo with respect to the number of
resident training positions availalon anationallevel —what the plaintiff refers to as a “national
cap” Id. at 3031. Therefore, the plaintiff suggests that it could use St. Anthony’s FTdengsi
counts as long as it would not adjust the national cap figbee.id The plaintiffacknowledges
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that Congress also intended to institute a “facility cap,” which would limit theidual medical
provider's FTE resident countd. Nevertheless, the plaintifluggests that this facility cap was
intended to be shared by the facilities in a common area, so that thoseskddnt positionthat
were not utilized by onarea hospitatould be used by another hospit8keed. In support of
this theory, the plaintiff assertisat the BBA “allows {he defendantio make adjustments to the
number of FTEs at each hospital as long as the aggregate number of FTEsea teenains
capped.”ld. at 31. The plaintiffurther contendghat Congress inteed that the defendahbe
“flexible” in administrating thé&TE resident cap “so that the Meare program could respond to
changing needs,” such as “hospitals initiating and terminating teachingpagid. The
plaintiff concludes that theRRBs decision is inconsistent with Congressional intent because it
fails “to follow the Congressional mandate to be flexible and refusing to recognize theahati
cap.” Id.

Thedefendant, in turn, contends that Congsesbjectivein enacting the BBAvas not
to imposea “national capg which wouldmaintainMedicare costat thestatus quo, but rathe
thatCongress sought teduce costs by decreasing the number of resdletsipaid for through
Medicare. Def.’s CrossMot. at 30. hedefendanfurtherargues that even if Congress intended
to impose a national cafhetext of the BBA clearly imposea facilitylevel cap as wellld.
Although the defendant acknowledges that Congress requtcete flexible when “applying
the cap limit to new, not alreagystablished programs” and to promulgate regulations to address
the implementation of thgrovision of the BBA at issue, the defendant argues that Congress did
not requirdt to “promulgate regulations or exercise flexibility in the way that the plaintiff
desires.”ld. at 31.

“Where. . .an agency is applying a statute entrusted by Congretssadministration,”
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the court employs the famili&hevronanalysis.Nat'| Med. Enter. Inc. v. Shalala43 F.3d 691,
695 (D.C. Cir. 1995)see alsaChevron, U.S.A., Inc. v. Natural Res. Def. Council,, 467 U.S.
837 (1984). e courffirst determires ‘wWhether Congress has spokerthie precise question at
issué by looking at either the statutory language or its legislative histohgvron467 U.S. at
842. However, “[i]f the language is plain on its face, courts do not ordinarily resedidative
history.” Saadeh v. Faroukil07 F.3d 52, 57 (D.C. Cir. 1997} GQongress has made its intent
unambiguous, either through statutory language or legislative history, the madsiitseinquiry.
See Chevrogd67 at 858-64 Otherwise, the court nstidefer to the agency’s position, so long as
it is reasonableld. at 843;Sealand Servs., Inc. v. Dep'’t of Transp37 F.3d 640, 645 (D.C.

Cir. 1998) (holding that ‘Chevror deference comes into play of course, only as a consequence
of statutory ambiguity, and then only if the reviewing court finds an implicipdélen of

authority to the agency”).

TheBBA's statutory language clearly limits a teaching hospit@ME FTEs and IME
FTEsto the number reported on “the hospital’s most recent reporting period ending on or before
December 31, 1996.” 42 U.S.C. 88 139ww(d)(5)(B). Thus, the statutory langxagsses
Congres's intent to impose a facilityevel capas well as Congress’s interfiat the FTE resident
count be limited tahe figure reporta in the “reporting period ending on or before December 31,
1996.” Id. The plaintifffails to offer any alternative interpretation of the statutory language
instead focusg exclusively on the BBA's legislative historygee Symons v. Chrysler Corp.
Loan Guarantee Bd670 F.2d 238, 241 (D.C. Cir. 1981) (“It is axiomatic that in interpreting any
statutory provision our starting point must be the language of the statute (tpaditihg
Consumer Product Safety Commr'nGTE Sylvaniag447 U.S. 102, 108 (1980))

At any rate, the relevant legislative histaigyes not demonstrate that Congress intended
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to allow a teaching hospital to absorb FE residentcredits from asecondhosptal solely
because the secohdspitalchose to terminate its parfpationin a jointly-taughtresidency
program. SeeH.R. Conf. Rep., at 821-22 (19938} reprinted inl997 U.S.C.C.A.N. 176, 442-
43. AlthoughCongres<learly wanted the defendaiat utilize flexibility when promulgating
rulesgoverning the FTE residenag it expressly stated that such flexibiliyas tobe “limited

by the [Senate and House] conference agreement that the aggregate number sidERES re
should not increase over current levelS&eid. Moreover, the legislative history confirms that
Congress recognized the “complex issues” that would result from instituarfgia resident
cap and specifically authorized the defendargromulgate regulations to address these issues.
Id.; seealsoPauley v. BethEnergy Mines, In601 U.S. 680, 696 (1991) (“When Congress,
through express delegation . . . has delegated polaking authority to an administrative
agency, the extent of judicial review of the ageagplicy determinations is limited.”)Given
Congress’s delegation of authority to thefendantindthe absence @inycompelling evidence
in the legislative recorthdicatingthat Congressntendedo interpret the BBA in thé&ashion
propounded by thplaintiff, the court mustiefer b theagency'sposition so long as it is
reasonable SeeChevron 467 U.S. at 842Sealand Servs., In¢137 F.3cat645. Accordingly,
the court turns to consider whether the PRREsision was reasonable.

3. Although the PRRB Reasonably Decided That the Affiliated Group Exception Did Not
Apply, It Was Arbitrary Not to Address Whether the Temporary Cap Exception Applied

The plaintiff argues that tHétRRBacted arbitrarily by failing to caider various
“relevant factorsin demanding reimbursement under the FTE resident cap. Pl.’s Mot. at 32.
For instance, the plaintifirgueghat in determining whether St. Anthony’s FTE resident slots

should have been counted toward the plaintiff's FTE resident coulRRR8should have
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considered the fact that St. Anthony had not used any of itgéSi#ent slts since September
30, 1996 and that it would likely not do so in the future due to the length of time that it would
take to establish an accredited resident training progrdnat 32-34. Additionally, the plaintiff
argues that a written affiliation egement between itsedihd St. Anthony was not necessary to
transferSt. Antony’sFTE resident slotdecause St. Anthony and the plaintiff had been joint
sponsors of the Family Practice Program since 1971 andaestvely negotiating a merger in
1996 and 1997. Pl.’s Reply at 14-15. Thus, the plaiasgertshat thedefendant erred by not
making “an exception” to the requirement for a written affiliation agreémerausen the event
that St. Anthony hadstayed in the [Family Practice Program], oeewnerely withdrawn after
the passage of the BBA, [the plaintiff and St. Anthony] could have made otheyeananmts in
order to aggregate the resident caps which had not been in place when [St. Anthadrgywit
Id. at 15.

Theplaintiff also contends that tHeRRB"failed to set forth adequate reasons for
denying [the plaintiff's] upward adjustment [to] the FTE Resident Capss Mbt. at 39, and
instead “summarily concluded that [the plaintiff] [did] not meet any of th@uanequirements
of the Medicare regulations that would have allowed it to include St. Anthony’s [BEEand
count [them] in its resident countd. at 35. More specifically, the plaintiff argues that the
preamble to the 1998 Final Rule suggeststtitmtefendanwas of the position that an “upward
adjustment of a hospital’'s FTE Resident Caps would be appropriate in instancesithehic
hospital assumed additional residents . . . because [] another hospital closed or discistinue
teaching program.’1d. at39. Theplaintiff submits that th® RRBs failure to provide any
“reasoned analysis” for the defendarfsadden change” in position from the preamble statement
in the 1998 Final Rule is arbitrary and capricioid.
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The defendant argues that the plain language of the BBA required the plairaifite c
residents at the number of FTE residents included on the plaintiff’'s most resergmorting
period ending on or before December 31, 1996. Def.’s Cross-Mot. at 20. The defendant
contends that thegntiff has rot complied with the regulatory requirements for dfliated
Group Exception because it has neither shown that ifoiray participating in the training of
interns and residents with St. Anthony nor advanced any formal agreenvee¢m®t. Anthony
and the plaintiff specifying the planned cap chanddsat 21-23. Additionallythe defendant
argues that the Temporary Cap Increaseefation would not have allowed the plaintiff to
combine St. Anthony’s allotted FTE residenih its ownbecause it was not until October 1,
2001 that thelefendanprovided a temporary cap incredeehospitals that absorbed residents
from another hospital’s discontinued residency progrdohsat 2526. The defendartsserts
that although the @dmporaryCap Increase Exception waseffect prior to 2001, it applied solely
to hospital cloares Id. at 26. Although the defendant acknedges that the preamble to the
1998 Final Ruleexpressly states that “a temporary adjustment to the cap is appropriate and
consistent” when a hospital absorbs residents due to a program discontiruengees that
aside from this “somewhat loose|[ly] draft[ed]” sentence 19@8 Final Rules clear in
providing a temporary cap increase solely in situations where a hasps#ed. Id. at 27.

The court affords substantial deference to an agency’s interpretatisroafrit
ambiguous regulatory languag®/yo. Outdoor Coungill65 F.3d at 52. The court, however, is
also required to assess whether an agencgnishering its decision, “examined the relevant data
and articulated a satisfactory explanation for its action including a retionaection between
thefacts found and the choice madevd. Pharm., InG.133 F.3cat 16 (quotingMotor Veh.

Mfrs. Assn., 463 U.S. 29, 43 (1983)). Although an agency’s decision need not “be a model of
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analytic precision to survive a challenge,” an agency must “provide an exgptattnett will
enable the court to evaluate the agency’s rationale at the time of deciBicksHn v. Sec'y of
Def.,, 68 F.3d 1396, 1404-05 (D.C. Cir. 19989¢ alsdViotor Veh. Mfrs. Ass’n463 U.S. at 43
(observing that an agency’s explanation must minimally contain “a rationalatemmbetween
the facts found and the choice made”). “When amagenerely parrots the language of a
statute without providing an account of how it reached its results, it has not adequaitahyeex
the basis for its decision.Dickson 68 F.3d at 1405. Likewise, a recitation of the facts is
insufficient if the agecy has omitted the “critical step” of “connecting the facts to the
conclusion.” Id.

As previously discussed, the Affiliated Group Exception provides that hosihigls
qgualify as members of an ffdiated group” may apply their FTE resident dapits on an
aggregate basis.” 42 C.F.R § 413.86(g)(4) (1997}he preamble to th£998 Knal Rule, the
defendantlarified that before hospitals maggregate their FTE resident caps, thmistenter
into an agreement “speygjfng] that any positive adjustment for one hospital must be offset by a
negative adjustment for the other hospital of at least the same amount.” 63 Fed2B8¢lat
The defendanfurther clarified thapast participation by hospitals in a joint training program did
not suffice to invoke coverage under the Affiliated Group Excepti®eed.

In renderinghe decisiorat issugethePRRBreferencedhe Affiliated Group Exceptign
noting that the defendant’s 1997 Final Rule “provided for affiliation agreements amaieg par
and tre related allocation of FTEs to the members of the affiliated grodyR. at 17. The
PRRBconcluded, howevethat te plaintiff had nosatisfied*any of the various requirements
of the Medicare regulations that would have allowed it to include St. Anthony’'s’tési@ent
countin calculating its own FTE resident cap numblek. In determining that the plaintiff had
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not qualified under the Affiliated Group Exceptidhe PRRBnotedthatalthough he plaintiff
and St. Anthony executed an “affiliatiograemeti on March 15, 1991, St. Anthony had
withdrawn from the Family Practice Program on June 30, 1886Thus, the®PRRB notedhat
theonly affiliation agreement effective as of July 1, 1996 was between the plandithe
University of lllinois and thatthat agreement “ma[de] no allowance for another hospital’s
residents or caps to be sharetd! After reviewing theséaffiliation agreement$the PRRB
concluded that the plaintiff's “FTE resident cap should only reflect its 1996 Fiden¢sount”
andthat“St. Anthony’s 1996 FTE count [had] remain[ed] assigned to [St. Anthony] upon the
termination of its relationship with [the plaintiff] and the University on June 30, 19866.”

The plantiff asserts that theRRBacted arbitrarilyand capriciouy by concluding that
the Affiliated Group Eceptiondid not apply based solely on the absence of a written affiliation,
without considering the “economic realities” of the relationship between StoAyntand the
plaintiff. Pl.’s Mot. at 32-25; Pl.’s Reply at 14-15he PRRB however specifiedthatit had
reviewedthe plaintiff's evidence documenting “the history and relationship” between the
plaintiff and St. Anthony (including documents of the potential merger). A.R. atldny rate
the PRRBreasonably inferred thaursuant to the preamble to the 1%98al Rule, the plaintiff
wasrequired to have entered irgowritten affiliation agreementSeeKennecott Utah Copper
Corp. v. U.S. Dep't of Interigrd8 F.3d 1191, 1223 (D.C. Cir. 1996) (recognizing that a preamble
to a rule may have independent legal effect when an agerien[ds] to bind either itself or
regulated partiésand holding that evenabsent an express statement to that effect, [a court] may
infer that the agency intended the preamble to be binding if whatiteeds sufficiently
clear”); see alsdMartin v. Occupational Safety & Health Rew Commm, 499 U.S. 144, 150
(1991) (“[A]n agency’s construction of its own regulations is entitled to substdefeience.”).
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Indeed in light of the fact thathte defendanspecifiedin the preamble to the 199&&l Rule
that an affiliation agreement cannot be inferred solely on the bastsogpitals past efforts to
jointly train residentsvith another hospital, 63 Fed. Reg. at 2634&PRRBalso acted
reasonably in rejectintihe plaintiff's argument that the previous training partnership between
itself and St. Anthony was sufficient to trigger the Affiliated Groxpdption Accordingly, he
court concludeghatthe PRRB did not act arbitrarily or capriciously insofar as it denied the
plaintiff relief underthe Affiliated Group Exception and grants in part the defendardss
motion for summary judgment on this issugeeMd. Pharm., Inc.133 F.3l at16 (concluding
that the agency’s actions were not arbitrary or capricious because the bgeémxamined the
evidence andarticulated a satisfactory explanation for its action including a rationakction
between théacts found and thehoice madef(internal quotaon marks and citations omitted)
ThePRRB'’s rejection of th&emporary Cap Increagexception however, presents a
different matter Under that exception, a provider who “takes on residents because another
hospital closes or discontinues its pragtas eligible for a temporary adjustment to its FTE
resident cap. 63 Fed. Reg. at 2633¢k alsal2 C.F.R. § 413.86(Q)(8) (1999); 42 C.F.R. 88
413.86(g)(8), 412.105(f)(1)(ix) (2001); 66 Fed. Reg. at 39899-901. AlthoudRRS
acknowledged thahedefendant’s regulations provide f@TemporaryCap Increas&xception
seeA.R. 10-11, thd®RRBfailed toprovide any explanation whatsoever as to why this exception
does not applyo the plaintiff's caseseeA.R. at17. The PRRB’'gestatement of theeguatory
provisions is insufficient to constitute a reasoned opinion under the Bikson 68 F.3d at
1405 see alsd-la. Power & Light Co. v. Loriod70 U.S. 729, 744 (1985) (stating that “if the
agency has not considered all relevant factors or if the reviewing court sienpigt evaluate
the challenged agency action on the basis of the record before it, the proper &ocept in rare
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circumstances, is to remand to the agency for additional investigation or expian&print
Nextel Corp., v. FedCommc’n Comm’n, 508 F.3d 1129, 1131 (D.C. Cir. 2007) (observing that
under the APA, the court “require[s] more than a result; [it] need[s] the agare@goning for

that result)Am. Rives v. U.S. Army Corps of Eng, 217 F. Supp. 2d 230, 251 (D.D.C. 2003)
(“If an agencyfails to articulate a rational basis for its decision, it is appropriate for a court to
remandfor reasonedlecision-making.”). Accordingly, the court gramigartthe plaintiff's

motion for summary judgment and remands this méaitéhePRRBso that it may provide

further analysisvith respect to this issue

IV. CONCLUSION
For the foregoing reasons, the court grants in part and denies in part thef’glanatiion
for summary judgment and grants in part and denies in part the defendant’s cross-onotion f
summary judgment.Further, the court remands to fABRRBfor the reasons stated here#in
Order consistent with this Memorandum Opinion is separately and contemporanssuestly i
this 29th day of March, 2011.

RICARDO M. URBINA
United States District Judge

23



