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Vancouver, Canada hosted the 2010 Winter Olympic Gamesndioe available
hotel roomdor athletes, spectators, astff, the Canadian governmesdught alternative
housing for the Integrated Security Unit, a maljiency task forceeaded by the Royal
Canadian Mounted PoliceRCMP’). The Integrated Security Unit was responsible for engurin
the safety of visitors, athletes, and venues during the Olympic Gd&d@&dP founda creative
low-cost solution to the lodging scarcitywould house members of the Integrated Seguiitit
on cruise ships docked at VancousgdBallentyne Pierusing the ships as floating hotels for
approximately six weeksThrough a competitive bidding process in 20BRintiff Cruise
Connections Charter Management 1, LP was selected as the torokgotiate charterfor ships
that mé RCMP requirements.

Well before the 2010 Olympics, the relationship betwREMP and Cruise
Connections broke down completely. In this suit, each party blames the other failiir
agreement. Cruise Connections contendsRIGIP reneged ofiits promise to pay certainxas
that Canada ight impose on the cruise lines. Cruise Connections argueREMNPs refusal to
cover these costrade it impossible for Cruise Connections to finalize chagerements and
bank financing.RCMPinsists that it never agreed to padlyetaxesin dispute and that Cruise
Connections breached its own contract obligations and missed key deadlines. Botimgarties
move for summary judgment, relying anextensivewrittenrecord consisting of the parties’
written agreements, correspondence, depositions, and(alimerst entirelyuncontested
materials

For the reasons set forth below, the Court fildsRCMP agreedo pay all
Canadiartaxes imposed on the cruise lines. WRE&MP refused to acknowledgts

commitment and therepudiatedt, it breached the agreement between the panti@slistinctly



fundamental wayln contrast, the claims ®CMP againsCruise Connection®late to duties
thatwere not fundament&b the contragtwere waivedor wereprovokedby RCMP's breach on
tax payments.Summary judgment will be granted @uise Connections and denied to RCMP.
The Court will set a bench trial to determine damages.

I. FACTS
A. The Parties

1. Plaintiffs

Plaintiffs areCruise Connections Charter Management 1, LP (a NatbliGa
limited partnershipand Cruise Connections Charter Management GP, Inc. (a North Carolina
corporation). Cruise Connections Charter Management GP, Inc., is the gernterl giathe
limited partnership, of whicthe limited partners amdichael SloaneNew West Group, LLC
(an LLC organized bir. Tracey Kelly);andlssumavik Management Limited (an entity
organized by Susan Edward§eeCCCM Organizational DocumentsCRIP Motion for
Summary Judgment [Dkt. 62]RCMP MSJ”), Ex. 7 [Dkt. 62-11} Plaintiffs are referred to
collectively as Cruise Connections or CCCMnd eferenceso the ‘CCCM partner§ mean Ms.
Edwards, Mr. Kelly, and Michael Sloan#&lichael Sloane islsothe president of Cruise
Connections Charter Management GP, lotwhich Mr. Kelly and Ms. Edwards are officers.
Phillip “Bud’ Sloane is the Chief Financial Officer of Cruise Connections Charter Maeagem
1, LP, but not a partner. Decl. of Hip Sloane(*P. Sloane Decl), January 15, 2013, CCCM

Br. Oppn RCMPMSJ ¢ CCCM Opp.”) [Dkt. 67], Ex. 3 [Dkt. 67-3] 1 2.

! Individual pages of the parties’ exhibits are cited by their Bates numiigrseading zeros
omitted.

2 In some of CCCM'’s internal documents, “CCCMT” is used as an abbreviation fais&Cr
Connections Charter Management Team.”



The legal entities comprising CCCM were establistred/lay 23, 2008,
immediately before CCCM submitted its bid to RCM&eCCCM Organizational Documents
at CCCM9535 (North Carolina Secretary of Stdificate dated May 23, 200&ee also
Deposition of Tracey Kelly Eelly Dep”),> RCMP MSJEx. 2 [Dkt. 626]; Pls. Mot. Summ. J
(“CCCM MSJ) [Dkt. 60], Ex. 5 [Dkt. 605]; Defs. OppPIs.MSJ (RCMP Opp.”) [Dkt. 66]EX.

3 [Dkt. 66-5]; CCCM Opp., Ex. 9 [Dkt. 67-9RCMP Reply[Dkt. 69], Ex. 1 [Dkt. 69-2]; at 122—
23 (stating that the CCCM partners agreed to form CCCM on May 17, 2008 and incorporated on
May 23).

The CCCM mrtners rolesfor the 2010 Olympics bidiere:“Susan Edwards, VP
OperationsProjectManagey” “Tracey Kell, VP Sales and Marketing, Port and Ship
Negotiations;"and ‘Michael Sloane, VP AdministratichSeeE-mail from Sue Edwards to
CCCM Partners titleFinal ISU Bid; with copy of CCCM Bid (‘Bid”), RCMP MSJ, K. 17
[Dkt. 62-21], CCCM8248-8328t CCCM8254:see alscCCCM MSJ, Ex. 9 [Dkt. 65-4]
(duplicate of Bid). None of the CCCM Partneyainattorney. The Bid listedSueEdwardss
profession as aProject Manager, Team Leader, Event Specialist ddiinistrative Law
TribunalMember and Member Chdirwith previous experience chartering shipd. at
CCCM8270. Ms. Edwardsasa resident of Victoria, British Columbia, Canadd. at
CCCM8271. A resident of Seattle, Washingtiin, Tracey Kellyhad workedn thecruise line

industry for more than 20 yeaiscluding as Vice President of SaksHolland America Line

® The depositions appear in the record piecemeal, with each party submitting dely lim
excerpts with each brief. (For example, many pages of Michael Day’s depagpear in

Exhibit 10 to CCCM’s Motion for Summary Judgment. Some, but not all, of those pages are
repeated as Exhibit 1 to RCMP’s Opposition. However, RCMP’s Opposition includes other
pages that were not attachedX@CM’s motion.) For simplicity, on the first citation to any
deposition, this Opinion lists all exhibits containing any portion of the depositioredftes, it
cites only to the deposition generally—for example, “Day Dep. at 16.”



andRegional Vice President of Sales at Carnival Cruise Lifeksat CCCM8276. Michael
Sloane owrd Cruise Connections, In@,travel agencin WinstonSalem,N.C.,id. at
CCCM8279, that had focad “primarily on full ship chartersfor the five years preceding
CCCM's 2008 Olympic bid.ld. at CCCM8278.

2. Defendants

Defendants are Her Majesty the Queen in Right of Canada, the Attorney General
of Canada, and RCMP (collectivefRCMP’). The threeRCMP personnel most important to
the case ar&elly Meikle, Michael Day, and Normande Morin. Mdeikle was the Contracting
Authority and CCCMs primary contacthroughout contract formatipher job tite was
Manager of Contracting, RCME" Division, Vancouver 2010 Integrated Security Unit
(“ISU”). SeeE-mail from Kelly Meikletitled “Use of the Port at Ballentyne Pier & Request for
Proposal,” Solicitation No. 2008-001434Y, RCMP MSJ Ex. 9 [Dkt. 62-13]see alscCCCM
MSJ, Ex. 3 [Dkt. 65-1] (duplicate &FP). Michael Day wasthe Director of Procurement and
Contracting for the ISU and Ms. Meikle’s supervis&eeDeposition of Michael Day Pay
Dep”), CCCM MSJ, Ex. 10 [Dkt. 6@:0]; RCMP Opp., Ex. IDkt. 66-3]; CCCM Opp., Ex. 6
[Dkt. 67-6]; CCCM Reply, Ex. 2 [Dkt. 70-At16-17. Ms. Meikle and Mr. Day were both
stationed in Vancouver. The contract in dispute was the largest on which Mr. Day had eve
worked and was among the largestiadled in connection with the 2010 Olympics. Day Dep.
at 95-96. Normande Morin was the Directof Strategic Procurement fRCMPatRCMP s
headquarterg Ottawa, Ontario. Letter from Normande Morin to CCCM, CCCM MSJ, Ex. 32
[Dkt. 65-22]. Ms. Morin became involved only in late September 2008.

B. April 2008: The RFP

RCMP issuecformal Request For ProposalRFP’) in April 2008, for a broker

to negotiate shipboard accommodationstiie Integrated Security Unit [SU”) during the
4



Vancouver OlympicsSeeRFP,RCMP MSJ Ex. 9 see als®CCCM MSJ, Ex. 3duplicate)
The RFPcontainedseveral annexes in additi to itsmaintextandis the first of several
documents that formed the partieserall agreementlts details arelescribechere onlyas
needed to understand the dispute and the contentions of the parties.
Prefatory SectionThe RFP contained prefatory sectiotitled “ Statement of
Work:”
[RCMP] has been assigned the responsibility to plan and manage
policing, security operations and services for the protection of the
Vancouver 2010 Winter Olympics and Paralympic Games (the
Games). This task will necessitate the deployment of vessels to the
Vancouver area in order to provide temporary accommodation of
security force personnel for the period of the Games. [T]he
RCMP Vancouver 2010 Integrated Security Unit (JSttends to
charter a vessel or vessels for its exclusive use in Vancouver,
British Columbia for approximately five (5) to six (6) weeks
during the period January 2010 to March 2010. It shbeldoted

that all Sections of Annex A, Statement of Work are mandatory
requirements.

RFP 81.2 see alsad., Annex A 8§ 1.2 (All components contained in this statement of work are
considered mandatory unless otherwise indicd)ed

RCMP ContractingAuthority: Ms. Meikle wasidenified asRCMP's
Contracting Authority, with responsibility for “management of the Contract” arftbaming
changes to the contradd. § 5.1.

Incorporation of Standard Contracting Terms and RFP Terms into Contract
TheRFP incorporated its own terms into any resulting contract§ 2.1. It alsoincorporated
by referencevarious standard Canadian government contracting clagsesl. 88 4.3, 4.3.1
(“All clauses and conditions identified in the title, number ané da¢ set out in th®tandard
Acquisition Clauses and ConditioManual issued by Public Works and GoveeminServices

Canada‘PWGSC). ... 9676 (2007/11/30) General Conditions—Services apply to and form part



of the contract). The interpretation andpplicability of one ofie standard clauses from the
“0676 General Conditiondrea focal point othe instantispute.

Choice of Law As pertinent to CCCM he RFPrequiredthat the law of British
Columbia apply.ld. § 2.4 see alsad. § 4.8 (“TheContract must be interpreted and governed,
and the relations between the parties determined, by thendarge in British Columbia)’

General Requirements for Submitted Bidd he RFP set forth extensive
requirementgor bids SeeRFP 83.1.l. Annex A detailed services requirements and Annex B
detailed financial requirementés particularly relevant to the matters in dispute,téxt of the
RFP stated:

Financial Bid. The Bidder must submit its financial bid in

accordance with Anne¥B’, Basis of Payment. The total amount

of Goods and Services Tax (GST) or Harmonized Sales Tax (HST)

is to be shown separately, if applicable.

Certifications with the Bid: The following certificatiomsust be

completed and submitted with the bidAnnex B(Basis of

Payment) Irrevocable Letter of Credit[;] .Health Canada Cruise

[S]hip Inspection score of no less than 95% for the year 2006 and

2007. .. The bid will be declared neresponsive if it is

determined that any certification made by the Bidder isuentr

whether made knowingly or unknowingly.

Mandatory Requirements: The bidd€lUST demonstrate in its

bid that the vessels and services proposed meet those indicated in

Annex A, Statement of Work. These shall include all the

requiremats of the Solicitation[;] [and] . . the financial

capabilities to perform the requirement.
Id. 88 3.1.1I=lIl, 3.2.3 (all emphases in original).

Basis of PaymentBidders were instructed to provide a per-persondpgr-
(“PPPD) rate that would cover the biddsicosts forshipcharters that would satiséfl
requirements The RFP noted that certain costsuld be passed through to RCMP for payment

and should not be included in the daily passenger rate.



Specifically,Section 4.6.1 of the RFP provided:

The Contractor shall be paid for services rendered and accepted in
accordance with the contract an [sic] all inclusive daily charter rate
in CDN dollars $ The all inclusive price per bed per day
means all costs associated with providing the vessels and all
services as indicated in Annex A at the Port of Vancouver
Ballentyne Pier All port fees, negotiates [sic] costs for federal
departments, businesses, or other persons providing port services;
licenses; port taxes; fuel for power; water; engine oil;, [pmi
pilots; crew; meals; nealcoholic beverages (see Annex A) or any
other applicable fee or cost; required in consideration of the
Contractor satisfactorily completing all of its obligations under the
Contract, the Contractor shall be paid a firm priG@mods and
Services Tax or Harmonized Sales Tax extra, if applicable.

Id. § 4.6.1. Two sections later, the RFP stated:

All prices and amounts of money in the Contract are exclusive of
Goods and Services Tax (GST) as applicable, unless otherwise
indicated. The GST is extra to the price herein and will be paid by
the RCMP. The RCMP is exempt from Provincial Sales Tax
(PST) under exemption number R005521.

The GST shall be extended and incorporated into all invoices and
progress claims and must be showraaeparate item on invoices
and progress claims. All items that are zexted, exempt or to
which the GST does not apply, are to be identified as such on all

invoices. The Contractor agrees to remit to Canada Customs and
Revenue Agency any amounts of GST paid or due.

Id. § 4.6.3.

Financial Security & Payment Bidders were required tprovide security in the
form of [an] irrevocable Letter of Credit from a registered financial institution driamfavour of
the Receiver General for Canada in the amount of ten (10%) percent of the bipvithlits
bid], and a second security deposit of ninety (90%) percent of the bid value, on or befbie Apri
2009 if a the [sic] bid is successful and contract is awarded.’”Annex B 8 1. The successful
bidder would be paid as follows:

A deposit of seventjive (75%) of the Contract value shall be
payable to the Contractor, after April 1, 2009, providing the

7



contract financial security, in the amount of dnendred (100%)

of the contract value has been received by the ISU. The form of
the required security will be as previously indicated in this [RFP].
The balance of the amourdyable will be paid in accordance with
the payment provisions of the Contract upon completion of
delivery and acceptance by Canada of all Work performed in
accordance with the Contract and a final claim in the form of an
invoice is submitted to the atteoni of the Contracting Officer.

Id. § 4.6.2.

Contractor’s Obligation toNominate andSecure VesselsThe RFPallowed
only ten days from contract awafar a successful bidder to identify angEturé the ship(s) to
house the ISU, and it allowed justentydays tosubmit prootto RCMPthat the bidder had paid
the relevant cruise line(s) 75% of the cost of the chgjter guarantee the ship(gfesence in
Vancouver.ld., Annex A 84.1. Those deadlines providdiitle occasion for a bidder to involve
RCMP in the selection of ships, but other portions of the RFP shoR@MP clearly intended
to have such a role. A few subsections lad@nex Arequiredthe successfudidder to:

provide the following information at the time wéssel nominatian

Name of the Vessel; Official number, Class, year built, Flag,

length, beam, displacement, passenger capacity, proof of Health

Canada inspection of no less than 95% in the last two years, proof

of Canadian Insurance and permission from the Cruise Ship line

Insurance Carrier for mulship inventory to be docked at one
location for an extended period of time.

Id., Annex A § 4.7(emphasis added) The text of the RFP alsequired the successful bidder to
“provide the RCMP with a Standard Cruise Ship Charter party agreement &w ra@vil

comments. Id. § 4.18.1> Nothing in the RFP reconciled tH#fering requirementin Annex A

* See alsad., AnnexA § 4.5 (“The contractor shall ensure the vessel or vessefinatedmust
in all respects meet the specification standards of the RFP docufientSU will confirm
acceptance of the vessels within forty-eight (48) hours of receipt of the vessetiomi
(emphasis added)).

® This provision further required “lie Charter Party agreement [between the successful bidder
and the cruise line(s) tapnfirm all terms and conditions of the Agreement betWB&MP and

8



88 4.1, 4.5 and 4.18.#lefinedthe terms'securé or “nominate;” or explained its shaitneline,
a full two years before the Vancouver Olympitisbears emphasis thtite RFPappeared to
requirethe successful biddén negotiate terms (@xecute a contract) for one or more
acceptable ships within 10 days of contract award and to pay 75% of the chartertlvestuise
line(s)within twenty days otontract awardwithoutallowance for the mandated review and
inputfrom RCMPon charter contracts and specific ships. MoreoveRREfe was silent as to
how the parties would proceed if RCMP, during its review of “nominated” slvgr® to reject
them or ask for additional information.

Notwithstanding thiset of conflicting provisions, the RFEPecified that any
“[f] ailure by the Contractor to nominate and secure the ships within the time reqdlired wi
constitute a breach unddre agreement and the ISU will take whatever measure at its disposition
to resolve the issue.ld., Annex A 84.6. Annex B contained similar languabat covered a
broader scope of requirementSedd., Annex B § 2.

The difficulties posed by these various provisions explain, at least in part, the
postawarddiscussion®etween RCMP and CCCM.

Requirements for VesselsThe main text othe RFP and Annex A contained
both mandatory and optional specifications for the ships. The instant dispute only involges thes
specifications in respetd the shipshealth scores. In relevant part, the RFP stated:

There is a requirement in the [RFP] for the bidder to provide a

Health Canada Cruise ship Inspection score of no less than 95%

for the year [sic] 2006 and 2007. In addition to this requirement,

the contractor shall provide to the Contracting Authority, within

ten (10) days of the vessel receiving, the Inspection scores for the
years 2008 and 2009. It is the responsibility of the contractor to

the bidder] within 10 days of the Contractors [sic] confirmation oépiace of the ship
nominated.” Id.



oversee ampliance with the cruise ship with respect to all aspects
of this Statement of Work, including maaiming a minimum score

of 95%. The applicable documentation ensuring remedial action
has taken place for a score less than 100% shall also be provided to
the contracting officer within ten days of receipt by the cruise ship
line.

Id., Annex A 88§ 5.1, 5.4.

The RFP allowed the cruise lines to substitute one ship for another as ldhg as
Contractor and the I1S[&re] afforded the opportunity to inspect the proposed substituted vessel
atthe cruise lines [sic] experisend approve the substitutiohd. 8 4.11. Notwithstandinthis
allowancethe RFP specified thatwould be imperative [thatthe Contractor malkgevery
attempt to provide the vessels as stated in the contract nominationid. . .”

Priority of Documents Forecasting conflict amortge provisions of a resulting
agreementthe RFPestablisleda priority list of documents:

If there is a discrepancy between the wordings of any documents,

which appear on the list, the wording of the document, which first

appears on the list, has priority over the wording of any document,

which subsequently appears on the list. (a) the Articles of

Agreement; (b) 2003 (200711/30 [sic] Standard Conditions; (c)

9676 (2007/11/30) General Conditie8srvices[;] (c) [sic] All
annexes in alphabetical order; (d) The Contrastdrid dated

Id. § 4.9.

C. April and May : Exchanges with Cruise Lines Prior to Bid

As noted above, the RFP was issued in April 2008, and CCCM was not formed as
a legal entityuntil May 23, 2008.Sometime during late April or early May, the CCCM partners
began working togetheo collectcost quotes from cruise lines.oband Americaline
(occasionally'HAL") submitted ajuote of $145 PPPr thems Statendaran May 21, 2008,

specifyingthat“[a]ll passengebased taxésand ‘[a]ll additional taxeSwere not included and

10



would be the responsibility of the charterer, CCCM. HAL Quote, CCCM MSJ, Ex. 66b42]
at CCCM8491.Holland Americaalso stipulated:

ADDITIONAL TAXES: The quoted CHARTER HIRE makes no

provision for income taxes, gross receipts taxes, branch profits

taxes, withholding taxes, capital taxes, stamp taxes, luxury or

consumption taxes, gross receipts taxes, sales taxes, value added

taxes, goods and services taxes or similar taxes or levies on any

sum payable by CHARTERER imposed by Canada or any political

subdivision thereof.
Id. at CCCM8491-92. A May 22, 2008 quoterh Carnival Crise Linescontained similar
languagestatingthat it did not include “[a]Jny government taxes and fees including docking
charges in ports for the duration of the charterd omiting any kind of taxes from the list of
costs included in the cost estimate. Carnival Quote, CCCM MSJ, Ex. 7 [D&L.a8%=CCM53-
57.

Cherie Weinstein of Carnival warned Tracey Kelly by erdated May 23, 2008,
thata lengthy duration in port in Vancouvaight raise tax issues for the cruise lines/and

CCCM. Ms. Weinstein wrote:

Please note that we have uncovered some major unanticipated tax
issues around this charter. From my taxation dept. . . .

“There are a host of Canadian taxes that may be applicable to this
Vancouver dockside charter. Theselue the following potential
taxes:

1. Customs duty on 25% on a prorated value of the vessel.

2. GST tax of 5% on a prorated value of the vessel.

3. GST tax of 5% on the Charter hire.

4. Canadian payroll taxes on the shipboard crew workmg
Vancaiver—These include:

a) social security type taxes on the employee at 5.5% and the

employer portion at 6.5%.
b) individual income tax withholding at 15%.

11



5. Corporate Income and Branch Profits Tax at a combined
effective rate of approximately 51% onetmet profits of the
charter.

6. Hotel Taxesl0% of the Hotel fee.’["]

The above is just a list of the potential taxes that | have been
advised that could apply to a Canadian full ship dockside charter.

| believe you have anticipated the GST tax and the potential hotel
tax. Although you can see there is potential to be dotdxXed on
the GST.

As far as Canadian Payroll taxesda@orporate income/branch
profits tax (at 51%!)these are big issues for us because as an
offshore company, we do not pay any of these taxes in our normal
course of business. Had | known this, | would have had to factor
these into the cost of the charter.

Our corporate taxation dept will consult witn Canadian tax
attorney for some counsel on thié.it is determined that these
taxes will apply, we will withdraw and reprice our quote to ensure
that these additional costs are covered in the charter contract rate
| will be consulting with my countparts at Holland America and

Princess to inquire as to how (or if) they have treated these matters.
Apologies for this hiccup.

E-mail Among Tracey Kelly& Cherie Weinsteinget al, RCMP Opp., Ex. 97 [Dkt. 66-99] at
CCCM8-9 (emphasis added). After snitting CCCMs bid to RCMP, Mr. Kelly forwarded

Ms. Weinsteifs email to the CCCM partnergdvising, “Just an FYI . . . Noted that we already
addressed these concerns in our Reply to RFP, and they would be vetted out during
negotiations.”ld. at CCCMB.

D. Late May: CCCM Prepares for Bid

CCCM made final preparations for submitting its bid to RCRte May 2008.
However, goroblem arose dhe eleventh hourCCCM s private financial arrangemesfor a

letter of credit for 10% othe bid value, as required by the RFd#, apart when itd§inancier
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abruptly withdrew on May 6, 2008 SeeP. Sloane Decl 5 Kelly Dep. at 12223. At that

point, CCCMwas, in Phillip Sloane’s words, “out of time and out of options” and “had no other
viable alternatives for getting the letter of credit before [the] bid was d& Sloane Decl. §.

CCCM was noyeta formal business entity, Kelly Dep. at 122-23, and had no cash collateral to
secure a letter of credDeposition of Phillip Sloane (“P. Sloane DepRCMPMSJ, Ex. 4

[Dkt. 62-8]; CCCM Opp., Ex. 39 [Dkt. 67-39]; CCCM Reply, Ex. 5 [Dkt. 708BTMP Reply,

Ex. 6 [Dkt. 69-7] at 112.

At almost the last minut€CCM approached John Sessions, a North Carolina
businessmanfor help. Although none of the CCCM partners knew Mr. Sessions personally, he
had been suggestefb]y someone else who was interested in being a backally Dep. at
128. With very limited time—Michael Sloanéhad to be in Charlotte in an hour and 45 minutes
to be on an airplane® meet the bid deadline in SeattleCCCM signeda Letter of Intent with
Mr. Sessions and received a document purporting to be a Standby Letter of Credidimgcto
Phillip Sloane, Mr. Sessions “took advantage of the situation, repeatedly thisipgce for
providing the letter of credit until he eventually demanded a price equal to the amount of the
letter of credit ($5,057,500.00),” to which CCCM agreed only because it had no options.

P.Sloane Decl{ 5;see alsdM. Sloane Dep. at 1444t the last minutehe went to that dollar

® Anticipated funding was to have come from Dennis Laliberte, a resident of Carfarlaad

been collaborating with one or more of the CCCM Partners since June 2007. M. Sloane Dep. at
28. Messrs. Sloane and Kelly and Ms. Edwards sued Mr. Laliberte in the Unitesl [Sitdtict

Court for the Middle District of North Carolina, but the case was dismissecctoolgpersonal
jurisdiction over Mr. LaliberteSloane v. LaliberteNo. 1:08ev-00381CCE-LPA (M.D.N.C.

July 19, 2011) (memo. op. & recommendation of magistrate judge that case be dismissed due to
lack of personal jurisdiction over Laliberte) at lopted in full by district judgéSept. 15,

2011).

" P. Sloane Dep. at 66%; Desition of Michael Sloane, July 18, 2012 (“M. Sloane Dep.”),
RCMP MSJ Ex. 3 [Dkt. 62-7]; CCCM Opp., Ex. 11 [Dkt. 67-11]; CCCM Reply, Ex. 4 [Dkt. 70-
4]; RCMP Reply, Ex. 7 [Dkt. 69-8]; at 36—38.
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for dollar”), P. Sloane Dep. at 66—67Ir. Sessionsjvas to get a dollar for dollar for every
dollar he put up, including the letter of credit.”

The Letter of Intentvasa four-page document executed by Mr. Sessions and
each of the CCCM partnersSeeE-mail & Letter of Credit(*LOC”), RCMP MSJ, Ex. 67 [Dkt.
62-71]; CCCM Opp., Ex. 36 [Dkt. 67-36] (duplicate); Sessions Letter of Intent, RCMP Opp., Ex
75 [Dkt. 66-77]. Because th&essions Letter of Intefiguresprominently inRCMP's defense
to this suit, itgelevant povisions are quoted in full:

This Letter of Intent is offered by John Sessiot&eg¢sions) to
identify the terms upon which he is willing to enter into a business
relationship with both of you and/iour company, “Cruise
Connections Charter Management 1,” L(fhe “Partnership), in
order to provide certain accommodation to assist you in submitting
a response to Solicitation Number 260&L474SU issued by the
Royal Canadian Mounted Police, Vancouver, 2010I1SU11411 No. 5
Road, Richmond, B.C.V7A4E8. The definitive arrangement
between Mr. Sessions and/or his nominee and yourselves shall
include but not necessarily be limited, at the discretion of Mr.
Sessions, to the following:

In exchange for providingn unredeemable, non payable Letter of
Credit in the amount of $5,057,500.00, Mr. Sessions shall be
granted assignable rights to receive Warrants at no cost to him for
special limited partnership interest in the Partnership which he or
his assignee solelyat their election may either cause the
Partnership to redeem or convert to special limited partnership
interests.

If the Partnership is the successful bidder and enters into a contract
providing services for the Royal Canadian Mounted Police (the
“RCMP Contract), and if Sessions or his assignee elects to
exercise his right to receive a special limited partnership interest in
the Partnership or demand that the Partnership redeem the
Warrants, Sessions or his assignee shall receive allocations and
distributions from the Partnership in an amount equal to the sum of
(i) $5,057,500.00 plus (ii) two (2) times the amount of additional
capital advanced, loaned, or provided by Mr. Sessions or
advanced, loaned, invested or provided with the assistance of Mr.
Sessons or his nominee together with the principal amount so
advanced, loaned, or provided with his assistance.
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If the Partnership is the successful bidder and enters into the
contract contemplated herein, the Partnership shall pay Séssions
choice of either the redemption for spatilimited partnership
interest or if the Warrants are exercised allocations and
distributions of the amounts described above within 10 days after
the Partnership receives its initial payment from the Royal
Canadian Mounted Police or Government of Canada or the
contracting authority whomever that should be (currently expected
to be 75% of the total project fee) (tHaitial Fee Installmerii).

This Letter of Intent is offered upon your express representations
that the partie will work in good faith toward the preparation and
execution of a definitive Limited Partnership Agreement with
Warrants as described herein that reflects the terms set forth in this
Letter of Intent; that the Partnership will be duly formed as a North
Carolina limited partnership; that there are not now and will not in
the future be any outstanding warrants, or options, or liens or
encumbrances of any kind, which would prevent the issuance of
warrants for special limited partnership interest to Sesd$rersof

all claims and assessments.

The terms of the Letter of Credit to which Sessi agrees are
attached hereto... . It is specifically understood that Sessions is
making no commitment to provide any further accommodation,
letter of credi or loan, and, at this time, is only arranging for the
issuance of the initial Letter of Credit pursuant to the terms
attached hereto. In the event the contract is awarded to agent or
owner or other entity which pays any of the parties to this
agreement &e of any kind, that party shall pay to Sessions 35%
(thirty-five percent) of the fee any party receives within 10 days of
receipt.

Sessions Letter of Inteat CCCM15132-33.

Dated May 22, 20Q8he Sessions Letter of Credit waked “ IrrevocableStandby
Letter of Credit. LOC at CCCM12394. It listed the Southern Community Bank and Trust
“We” Credit Administration Department, Winston Salem, &thé‘advising” bank Canada as

the BeneficiaryCCCM asthe“Applicant;” andCarolina Shores Leasingl.C, asthe*co-

15



applicant”® 1d. The face amount of theession4. etter of Creditwas $5,057,500.00 and its
“Expiry date” was July 1, 2008d. It further stated:
We hereby issue our Standby Letter of Credit in favoluthe
Crown, in the amount of # million fifty-seven thousand five
hundred dollars and zero center ($5,057,500.00), subject to the
following terms: This Letter of Credit may not be drawn upon
under any circumstances, and is provided only to show that
applicant has the ability to prowd a Letter of Credit.
Notwithstanding the foregoing, for greater clarity, this Letter of

Credit shall not be drawn upon even if the applicant is the
successful bidder in the above referenced RFP.

The legal effect of th8essions Letter of Interd putat issue by RCMP, which
argues that th8essions Letter of Intesteated a definitive debt obligation that CCCM wrongly
did not disclose when it sought financing from the Royal Bank of Canada antdbae so,
CCCM would haveeceivedno financing taneet contract requirementSeeinfra §l11.F.

E. May 23 The CCCM Bid

The CCCM Bid (Bid”), submitted on May 23, 2008, is reproducedhe record
as Exhibit 17 tRCMP's Motion for Summary Judgment, Dkt. 62-21, and as Exhibit 9 to
CCCM's Motion for Summary Judgment, Dkt. 6524The Bididentified Victoria, British
Columbig as CCCMs location Bid at CCCM8249.n its “Acceptance of Statement of Wgrk
CCCM respodedto each clause of the RFR.e., either agreement or a request for a change.

As an“Overview! CCCM indicated:

8 carolina Shores Leasing, LLC is not otherwise identified in the record or knows.to M
Edwards or Phillip Sloane. Deposition of Susan Edwards, July 21, 2012 (“| Edwards Dep.”),
RCMP MSJ, Ex. 1 [Dkt. 62-5]; CCCM MSJ, Ex. 19 [Dkt. 60-19]; RCMP Opp., Ex. 2 [Dkt. 66-
4]; CCCM Opp., Ex. 12 [Dkt. 67-12]; RCMP Reply, Ex. 4 [Dkt. 69-5]; at 22, P. Sloane Dep. at
69.

® The opinion cites to the CCCM Bates numbers as contained in RCMP MSJ Exhibit 17.
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We agree with and/or support the intent of every clause in the
Statement of Work as required. We have identified those Clauses
that are, in our interpretation, in conflict with the primary focus of
this RFP, which is to delivehe lowest daily cost per bed with all
required Operational and Service levels met.

To the Clauses that we support the intent of, but do interpret them
as conflicting to the primary focus, we have offered alternatives
that are consistent with the Chartéruise Ship Industry and that

also illustrate our commitment to providing the lowest price per
bed with all required Services on the most appropriate ship.

CCCM8260. CCCM proposedhat“during Contract Negotiations, it would be our responsibility
to negtiate in turn with the Cruise Line to add in any specific Clauses that the #gWish to
have included in thECharter Party Agreemengin this issue.”ld. at CCCM8265.

The BidofferedRCMP two price options, each giving a fee BEY person
Charter Hire per bed per dgylus “Per person per day (estimate) Firm Price pass through
Service Provider Costs, Taxes (GST.50 per person per diaydices will be given directly to
RCMP for payment.”ld. at CCCM8252. Option 2 proposed to use on#and Americaship
with a capacity of 1,258 passengers and @aonivalships with a capacity of 2,052 passengers
each, for a total of 5,362 passengdis.at CCCM8262—-63, CCCM8298-300.

Basis of PaymentThe Bid responddto the RFP s paymentlauses, RFR 4.6,
in a section of the Bid labeledart 6 and “Part 6.3” at CCCM8302. CCCM promahat
(1) Port Fees would be “a direct pass through cost” paid by RCNIBdZernment Fees, Taxes
and docking fees would alé® a direct pass through coat,; (3) the two taxes identified by the
ISU, Goods and Services Tax (GST) and Harmonized Sales Tax (HST), would be p&ifiBy R
andno Provincial Sales Tax (PST) would be paid becRGKIPis exempt; 4) “Any additional
taxes identified by the Cruise Lines grgestionable, and a tax lawyer will be consultedhasé
issues after the Bid Awaydand, finally, (9 “In any case, all taxes are not the responsibility of

the Charterer, they are additional and a pass through cost to the Government of CaBatla
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at CCCM8302(emphasis added)l'hefinal clause wa&specific languageCCCM put intoits
Bid as a response to theonsistent feedback and concerns voiced by the crumeg About ‘the
potential that Canadian government taxes would be assessed against themesjidad to the
fact that the ships would be docked in a Canadian port for an extended period oktethe.”
Dep. at 213-15; Declaration of Tracey Kelly, November 29, 201Rglly Decl.”), CCCM
MSJ, Ex. 8 [Dkt. 60-8] 1 4, 6The cruise lineSinformed [CCCM] that whatever Canadian
government taxes were imposed against them as a result of the charter, yemndratzunt,
would be additional to the charter fard.Kelly Decl. §7. “[T]he cruise lines did not know
which specific taxes wouldltimately be assessed, and did not know how much those taxes
would be,”so CCCM“could not include a specific amount in its bid price to cover the amount of
the taxe%and instead “included a provision in its bid stating that the RCMP would be
responsibldor paying any such taxes as a passugh cost to the RCMPILd. | 6, 8.Mr.
Kelly explained the cruise linesoncerns as follows:

In the cruise industry, cruise lines are structured to avoid paying

corporate taxes. They sail foreign flagged ships and normally are

in port for less than 24 hours. These conditions help the cruise

lines avoid taxes. However, after Hurricane Katrina, one cruise line

inserted ships in Gulf coast ports for an extended period of time, to

house rescue workers and others. The cruise line was subsequently

charged a substantial amount in taxes by the United States

government. After that experience, the cruise lines were generally

unwilling to charter ships for extended stays in port without
assurance that they would not be responsible for resulting taxes.

Id. 1 5.

CCCM Bid 84.6.3, in response to RFP § 4.6sHne of the centerpieces of the
parties dispute about allocation of tax responsibilities.

Payment and SecurityCCCM proposed an alternative to the RFP requeneat

that“proof of payment to the vessel provider (minimum 75%)” had to be received by RCMP
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twenty days aftecontract award. RFP Annex®4.1. CCCM first noted that a successful

bidder would need approximately $CDN100M of available funds, on which interest alone would
raise the daily passenger rate chargd@»P by more than $150.00t thenproposed a

resolution:

Strategy: In addition to irrevocable contractual agregmeith the
Cruise lines we will also establish a separate Trust for
Receivership Fuh to add further security on both the payments
made by the ISU and the payments received by the Cruise Lines as
per the Charter Cruise Ship Industry standards and practices, and
this meets the focus of not creating additional costs to the ISU as
outlined above ($171.43) as we interpret these added costs to be in
conflict with the lowest rate req@ment. We accept, based on the
following interpretation, that Contract Award is the execution of
signatures between the Contractor and the ISU. The Contractor
shall identify and secure the vessel or vessel(s) with ten (10) days
of contract award.

Proof of security of the vessel will be provided within ten (10)
days of contact award.

Proof of payment to the vessel provider to be received by the ISU
Contracting Authority is agreed. [However,] [p]roof of payment
timeline in the Charter Cruise Ship Industry is set via the Cruise
Line’s Charter Party Agreement (CPA) which has yet to be
executed. That document will dictate the paymnschedule to the
Contractor. The Contractor is under obligation to the ¢@ttual
agreements of the CPANe wish to further discuss the reasoning
behind this Clause by the ISU so that we may create and
implement a solution to that reasoning that also complies with the
Cruise Line requiements.

Bid at CCCM8307-08 (emphasis adde@CCMalso indicated that it accepted RFP Annex A
8 4.5 (RCMP would €onfirm acceptance of the vessels within feetght (48) hours ofaceipt
of the vessel nomination”) and Annex A 8§ 4.7 (contractor would praledsled‘information at
the time of vessel nominativn Id. at CCCM8308.

Provision of Charter Party Agreementin response to the RFP obligation to

provide “a Standard Cruise Ship Charter party agreement for review and cofiREifts
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§ 4.18.1, thdBid proposed“Our interpretation of this Clause is that the RCMP will be provided
with the Terms and Conditions of the Charter Party Agreement between trectmménd the
cruise lines. Bid at CCCM8304.
Requirements for VesselsCCCMagreedo RFPAnnex A §85.4, which required
the contractor téprovide a Health Canada Cruise ship Inspection score of no less than 95% for
the year [sic] 2006 and 200@hd addedhat it had providedHealth Inspection Scores .for
all cruise ships currentlyngler consideration” in an appendix to the Bid. Bid at CCCM8309.
Priority of Documents CCCM proposed a materially different priority order for
documents than the RFP. The Bid placed the Bid first, listing controlling docuaseioiéows:
“a) The Contractds bid, dated, May 23, 2008; b) The Cruise Lines Charter Party Agreement; c)
The Atrticles of Agreement; d) All annexes in alphabetical order; e) 2003 (2@0j Btandard
Conditions; f) 9676 (200711130) General Conditiddervices[;] g) Services f@harterer to
provide Vessel Accommodation for RCMP 2010 Integrated Security Unit, Solicitation No 2008-
00147-ISU, and all Annexes.” Bid at CCCM8303.

F. May 30 through June 26:CCCM Awarded Contract; Discussions About
Payment and Taxes Begin; June Bleeting

CCCM was awarded the contraxt May 30, 2008, yoe-mail from Ms. Meikle to
Ms. Edwards. E-mail from Kelly Meikle to Susan Edwards, RCMP Opp., Ex. 41 [Dkt. 66-43] a
CAN3188 (“Hi Susan, Congratulations, you are the successful bidder! | am hagppsrtbyou
the contract for Charterer services for cruise ships to be provided for sgeusonnel for the
2010 Vancouver Integrated Security Unit. The Ships (Carnival) will be required &mauary
31, 2010 to March 2, 2010, with an option to extend on or before June 15, 2008."Meikle

hadread theBid “from cover to cover” before accepting it. Deposition of Kelly Meikle, May 16,
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2012 (‘Meikle Dep?), CCCM MSJ Ex. 4 [Dkt. 60-4]; RCMP Opp., Ex. 4 [Dkt. 6§-CCCM
Opp., Ex. 4 [Dkt. 67]; CCCM Rely, Ex. 1 [Dkt. 70-1]; at 124.

CCCM (in the persons of Ms. Edwards and Mr. Kelly) and RCMP (in the persons
of Ms. Meikle, Mr. Day andRCMP Inspector Donna KaluZi met on June 3, 2008, to discuss
unresolved issues<CCCM was most interested in howcituld provide adequate financial
security to RCMP anteceive payment from RCMPRepresentatives for RCMP providery
limited information about the meeting. Mr. Day could not recall any details and remembered
only thathe was there fafless than halén hour,” Day Dep. at 96; the record contains no
statement&rom Ms. Meikle concerning the meetingnd Inspector Kaluzehandwritten notes
provide only sketchy information about topics, not the content afifoeission SeeNotes of
CCCM/RCMPMeeting ly Donna Kaluza, RCMP Opp., Ex. 13 [Dkt. 66-15]. Mr. Kelly and
Ms. Edwards providsimilar detail in declarations that are not contested by RCBé&eSecond
Declaration of Tracey Kelly*(l Kelly Decl.”), January 15, 2013, CCCM Opp., Ex. 1 [Dkt. 67-1]
& Second Declaration of Susan Edwards, January 14, 201Bd{ards Dect), CCCM Opp.,

Ex. 2 [Dkt. 67-2]14. For simplicitys sake, Mr. Kelly is cited

Mr. Kelly declareghat®a goal of this meeting was to agree to a schedule for
payment to Cruise Connections as well as to address the RGdticial security concerris
Il Kelly Decl. 19. Mr. Kelly and Ms. Edwards asked Ms. Meikle to explain why RCMP wanted
the contractor to execute letters of credit for 100% of the contract price nthatépril 1,

2009, prior to the date CCCM would receive any payment from the RC#18.10. Ms.

Meikle explainedthat the RCMP needed some type of financial security in place to make sure

10 Ms. Kaluza was the “accommodation director” for the ISU, with duties to “overske
address the matters of accommodation redgiid the security force, in its broadest sense, for the
Olympics.” Deposition of Donna Kaluza, May 16, 2012, CCCM Opp., Ex. 5 [Dkt. 67-5] at 4.
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that the RCMP did not pay Cruise Connections tens of millions of dollars, only to have Cruise
Connections fail to deliver the ships when it came time for the Olymnos,”letters of credit
in favor of the RCMP for 100% of the contract price would allow the RCMP to recoup any
payments already made to Cruise Connectib@suise Connections ultimately failed to deliver
the ships.”Id. 1 1142. CCCMresponded that “obtaining letters of credit for 100% of the
contract price before receiving any payment from the RCMP was simply ndilppsspecially
when coupled with a requirement that Cruise Connections also pay the cruise|kass 2%
of the cruise fare before receiving any payment from the RCMP | 13.

Mr. Kelly and Ms. Edwarddeclarethat the partieseached a mutually
satisfactory comprormsee withthree points that were significantly different from the RFP and
Bid:

[1] [T]he “contract financial securityto be delivered to the RCMP

by April 1, 2009 would not be letters of credit totaling 100% of the
contract price, but would instead be fully signed,-nancellable
charte party agreements naming the ISU as having exclusive use
of the vessels during the time period the ships were to be in
Vancouver Harbor for the Olympics. . [CCCM] would submit

the fully signed charter party agreensetd the RCMP by April 1,
2009 .. .because the signed charter party agreements were being
used as a substitute for tleentract financial security originally
referenced in thgRFP], [which] called for contract financial
security to besubmitted to the RCMP by Apri2009.

[2] [The] first payment from the RCMP would not be due to
[CCCM] until a reasonable time taf [CCCM] submitted the
signed charter party agreements to the RCHMR,] April 30,
2009. Either Mr. Day or Ms. Meikle explained that the funds
necessary to pajfCCCM] could not be appropriated until after
April 1, 2009, since the RCMP fiscal year commences on April

1. Since[CCCM] could arrange to make its initial payments to the
cruise lines in May 2009, this payment schedule was agreeable.
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[3] [I] nstead of paying the cruise lines 75% of the cruise fare prior
to receiving payment from the RCMP, asntemplated by the
[RFP], Cruise Connections would obtain letters of credit securing
70% of the cruise fare within 30 days of entering the charter party
agreements with the cruise lines. These letters of credit would
secure the ships for the RCMP well tnef [CCCM's] first
payment to the cruise lines came due.

Il Kelly Decl. 1114-17.

Officer Kaluzds contemporaneous notedleet that taxes were discussiedt do
not provide any substance of that discussion. Not€&Ca&M/RCMPMeeting at CAN20650.
Mr. Kelly described the discussion on taxehiatdeposition:

| said that it was impossible to know what taxes would be applied;
that because the ships are acting-&w lack of a better term-a
static hotel, we didi know what ramifications would mean for
Canadian taxes. We talked about this for a while. We talked
specifically about a number of different taxes that could be
potential for this charter. Michael Day and Kelly Meikle both
understood and agreed that we colildcome up with a hard
number for thg and | believe it was Michael and Kellydikle
who also believed thatand | wont get this exactly right, but that
the government, by taxing the RCMPsitaking money from one
pocket and putting it into another pocket of the same suit. And |
believe that thas where these potential and questionable taxes,
would they or would they not be applied, was their position of they
didn’t even know if they would be applied.

Kelly Dep. at 216.
A few days after the June 3 meeting, Mr. Kettlgountedhediscussia on
Government Taxes in an emslMessrs. Phillip and Michael Sloane and Ms. Edwards:

As noted within the Response to RFP there are costs that the
Cruise Line and Cruise Connections Charter Management must
pass thru to the RCMP. . ..

3. Government Taxes. As noted in the Response to RFP any and all
Canadian Government Taxes imposed as a result of this Charter
will be the responsibility of the RCMP. Kelly Meikle notdsdo

not think any GST will apply . . . Anything over 28 days is not
applicable. Butthe Contract is with CCCM and not the Cruise
Lines and CCCM is providing ‘sservicé and so we are including

in our Budget the 5% GST.Michael Day notes‘Since our
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contract is with CCCM and not the cruise lines, there should be no
Hotel Tax (cannot pay &T plus Hotel Tax). We are PST exerfipt.
Also noted is that [the Canadian Border Services Agency
(“CBSA")] states no red for“working visas.”

E-mail from Tracey Kelly to Messrs. Sloag&eSusan Edwards, RCMP Opp., Ex. 9 [Dkt. 66-11].
Mr. Kelly proposed difing an agreement to reflettte June 3 meeting with RCMRd. at
CCCML171. In responselMs. Edwardexpresed some concern about GST and the Hotel tax. E-
mail from Susan Edwards to CCCM Partners, RCMP Opp., Ex. 10 [Dkt. & CXJCM178

(“It is a factthat hotel accommodation is being supplisdtby us or by Carnival?2 Mr.

Kelly wrote back:3. The point about GST vs. HTL Tax, CCCM is providingarvice w/ the
charter ships. Specifically, Mi{®ay] said that this cannot be viewed as botkraise and Htl?

It was his quote.” E-mail from Tracey Kelly to CCCM Partners, RCMP Opp., E>XDKt1 §6-

13] at CCCM179.

Ms. Edwards was not entirely convinced and worried in a June 12 email about
visas for crewmembers, hotel taxes, CanBdvenue Agency income taxes and other c&ss.
E-mail from Susan Edwards to CCCM Partners, RCMP Opp., Ex. 14 [Dkt. 66-16] at CCCM206.
Mr. Kelly responded: “In our RFP response, did we not write that all Taxes i@ssow/ the
Vancouver stay) will ba Pass Thrd?E-mail from Tracey Kelly to CCCM Partners, RCMP
Opp., Ex. 15 [Dkt. 66-17] at CCCM2009.

Ms. Edwards then began an effort to procure a sigokgowledgmenirom
RCMP concerninghe partiesagreements dahe June 3 meetingShesent Ms. Mé&le an email
on June 18, 2008yith an attachment namé@ontractor Outline.doc,” explainingHere is a
document from Tracey re: contract details. We would look to have these point$ tagreany
Contract! E-mail from Susan Edwards to Kelly Meikée CCCM Doc., CCCM MSJ, Ex. 12

[Dkt. 65-6] at CAN568see alsdtCCCM Reply, Ex. 6 [Dkt. 70-6]The Contractor Outline is
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referred to in the record a8linutes” of the June 3 meeting asan effortto “memorializé the
meeting. In relevant part, th#linutes stated:
This Document is to formalize our Agreement to the Terms
identified in our Response to the ISU RFP as discussed in our

meetings, emails and phone calls from Tuesday, June 3rd 2008,
through June 23, 2008.

Components of the Contract Price. As noted within the Response
to RFP there are costs that the Cruise Line and Cruise Connections
Charter Management One, LP must pass thru to the RCMP.

... [Fuel Surcharge; Insurance Premiums]

Government Taxes. As noted in the Response to RFP anglland
Canadian Government Taxes imposed as a result of this Charter

will be the responsibility of the RCMP. CCCM is providing a
Service and the RCMP is paying the 88T in addition to $298.

pppd.
Id. at CAN9671-72. The document also noted tha origiral bid award of 3 ships (2 Fantasy

Class Carnival Ships, 1 S Class Holland America Line Ship) will move forwéad.”
Procurement by RCMP was customarily accomplished through only a purchase ordes, and M
Meikle issued a Purchase Order to CCCM on June 20, 2008. E-mail from Susan Edwards to
Tracey Kelly, Bud Sloane & Mike Sloan€pnfirmation Letter, Purchase Ord&rGeneral
Conditions 9676, RCMP MSJ, Ex. 58 [Dkt. 62-6&@e alsdcCCCM MSJ, Ex. 24 [Dkt. 65-15]
(duplicate). Ms. Meikle hesitated to adopt any other process and did not sign the Minutes.

At the same time, restrictions on spémerafted ship’' at the Ballentyne Pier
forcedCCCM to reconsider its plan to use a combinationafdtd Americaand Carnival

ships. SeeJune 19, 2008 E3ail from Susan Edwards to Tracey Kelly, RCMP ME3, 89 [Dkt.

1 When ships are “rafted,” they are tied to each other, side to side, to form aiméfedldock
space ca cause one ship to be tied to the dock itself and one or more other ships rafted
alongside.
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62-93]at CCOVI354; see alsdRCMP Opp., Ex. 95 [Dkt. 66-97]CCCM wasalsoinvestigating
financing options to secutettersof credit.SeeE-mail Chain Between Susan Edward&&lly
Meikle, CCCM MSJ, K. 14 [Dkt. 65-8]** While Ms. Edwardsvas worried that it might be
financially infeasible for CCCM to fulfill the contrdétand wanted to convey her worries to Ms.
Meikle,* Mr. Kelly responded, We are notjoing to provide the RCMP wittthoices. We will
provide then with ‘solutions.” Please do not provide Kelly the Options. You can only say, how
we got here (to this situation) and that we are confident that we will hahetiasdhat will

work.” 1d.

On June 24, 2008, Ms. Edwarsnt arupdatedcopy of the Minutes of the June 3
meeting toMs. Meikle, now described as a Project Services Agreemismail Chain Between
Susan Edwards &elly Meikle at CAN967%73. Thiswas CCCMs second effort to obtain
more formalsignoff onthetopics and agreeents fromthe June 3 meeting atitereafterin
part for CCCMs protection and in part for the cruise lines and banks that wanted to see a
“contract; not merely a purchase orde¥ls. Edwards wrote:

Went to the bank today :)

They need a copy of a contract (see attached [Project Services

Agreement]jon RCMP letterhead). This will enable the bank to
send he [Letters of Credit]to the Cruise Lines. He contract

12 This email chain was apparently reconstructed from multiple sources; the docurheritted
as Exhibit 14 to CCCM’s motion for summary judgment consists ofp@@CM503-04,
CAN7228, and CAN9671-73.

13 June 19, 2008 E-mail from Susan Edwards to Tracey Kelly at CCCM354 (“We always knew
that we might run into someone (else) who would bid low and then get caught out on something.
To some degree, we are in that position.It is.not too late to change our minds if the profit is

not enough for everyone.”).

14 June 21, 2008 E-mail Chain Among CCCM Partners, RCMP MSJ, Ex. 88 [Dkt. 62-92] at
CCCM383 (proposing that she “put[] together a fact sheet” to’present to Kedliklgl on
Monday”).
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illustrates what we have discussed and agreed previouslif. .
you could pls review, print off and sign 2 original copies.

Id. at CAN7228.

On June 26, 2008/s. Meikleand Ms. Edwards both signed the vergiweathad
beensentto Ms. Meikle on June 18, 2008, theso-calledMinutes ofthe June 3 meetingSee
Executed Version of June 3, 2008 Meeting Minutes, CCCM MSJ, Ex. 13 [DKk{. &5-
CCCM13790. Ms. Edwards signed on behalf of Messrs. Kelly and Slédn&ls. Meikle
testified atherdeposition that she “believe[d] this document was a document of minutes of what
was discussed. . . . Whether or not | agreed to everything in it was not my intent. My agent w
a— this basically was what they wanted and what we had talked alddeikle Dep.at 135.

On June 26, Ms. Meikle alsemindedMs. Edwardghat RCMP needesligned
charterpaty agreements with the cruise lines. Ms. Edwards promised to ask Mr. Kelly about
their delivery date. E-mail from Susan Edwards to CCCM Partners, RCMP OpB1 Xkt.
66-83] at CCCM556.

G. June 29 through July 14: Negotiations Continue; Bank Invaled

At least byJune 29, 2008, CCCM was deep in discussions with Cindy Brand of
the Royal Bank of Canada (alsthhe BanK) about financing.Negotiations for financing are
relevant because RCMP argues that CCCM would never have been able to get theynecessa
funding and therefore could never have performed under the corR@MP also arguethat
because CCCM could not get the requisite finandR@MP is not liabldo CCCMevenif
RCMPitself breachedhe contract.See infra8 lll.F. Ms. Brand notified Ms. Edwards on June
29 that the Bank would need various confirmations from Mr. Day concerning the camigact
payment schedule “prior to moving forwardtln{ CCCM's] financing request. E-mail Chain

Among Susan Edwards, Cindy Bra&dTlracey Kelly,et al., CCCM Opp., Ex. 40 [Dkt. 67-40] at
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CCCM636. Ms. Brand also souglicjonfirmation of the financial ability of CCCM to provide
some level of financial backup for the financing requested. We could starBankers
references for each of the limited partriersl.

The record then reflectsilencein the threeway discussions among CCCM,
the Bank and RCMP for approximately two weeks. However, during the lull on financing
issuesMr. Kelly received additional informatioan the stitburgeoning tax issuydéy way
of a detailede-mail from Mark OBrien, Chief Tax Strategic Officer of Carnival
Corporation SeeE-mail Chain Between Tracey Kell§ Carnival RCMP MSJ, Ex. 42
[Dkt. 66-44] atCCCM965-67. Mr. O'Brien's email is repeated here nearly in fudls it is
the most completand contemporaneous exposition of the tax issues in the entire record:

Below is a summary of the taxd®at applies to our transactioAs
discussed, we recomend [sic] that our Canadian tax advisor talk to
your Canadian tax advisor so that we atenadgreement with the
issues. Note that our tax advisor works at Miller Thomson LLP.
Let me know the name and number of your tax advisor and we will
set up a call.

Customs Duty: Upon importation, duty is payable under the
Customs Tariff, Chapter 89, at the rate of 25% of the value;
however, thé'Vessel Duties Reduction or Removal Regulations
would generally apply to remit the duty on cruise ships to $0
provided there is no suitable Canadian dugdpor Canadian
registered vessel available.

GST: GST is applicable at the rate of 5% of the duty paid value of
the imported vessel (value of the vesselsplany applicable
customs duty).Under the“Value of Imported Goods (GST/HST)
Regulations”and section 215(2) of the Excise Tax Act, the value
for GST (i.e. the amount on which the 5% GST is imposed) is
remitted to 1/120th per each month the vessel remains in Canada.
GST would also be payable by the RCMP on the charterer but it is
given an internakredit so the tax is not borne by the RCMP,
although a GST registrant would have to collect it.

B.C. PST: The British Columbia Social Service Tax Act (the
“SSTA’) imposes a sales tax on sales of taxable tangible personal
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property ad certain enumerateskervices. Tax at a rate of 10%
will apply to sales of liquor to individual RCMP officers, although
the RCMP itself is not subject to the tax.

Hotel Room Tax: The British Columbia Hotel Room Tax Act
(“HRTA"), the purchaser of a hotel room accommodatimunst

pay a tax of 8% of the purake price of the accommodatiomhe
HRTA imposes a further tax of 1.65% on the purchase price of the
accommodation. The City of Vancouver imposes an additional tax
at a rate of 2% payable in respect of accommodation asech
within the City of Vancouver for a total of 10% payable by the
purchaser. This tax is payable by the federal government pursuant
to the Reciprocal Tax Agreement and is pdgao the RCMP, if
applicable. However, an exemption would appear to coves t
provision of lodging for a period of over 30 days where the lodging
is occupied during that period by employees of the RCMP such
that the 10% HRTA would not apply.

Payroll Taxes: The Income Tax Act (thEF'A”) and Regulations
impose an obligation oa nonresident employer to withhold and
remit tax. . . in respect of remuneration paid to a fesident
employee to the extent that such remuneration is reasonably
attributable to employment duties performed (or to be performed)
in Canada. Accordinglythe ITA requires that any employer
withhold and remit in respect of remunavat attributable to
employmentduties performed in Canada, even if, by reason of the
ITA or the application of a tax treaty between Canada and the
employeés country of residence, the employgeincome is
ultimately not taxable in Canada.

Corporate Income Tax: The corporate tax rate is 29.5% if the
Canadian source business income of a-msident from a
bushess“carried on in Canadas not earned in a province (e.g.
British Columbia), or 31.5% if the business income is considered
to be earned in British Columbia. In addition to the corporate tax
rate, a non resident corporation will be subject to Canadian branch
tax at a rate of 25% under Part XIV of the ITA unlessicedor
eliminated by a Treaty. Generally, branch tax applies to after tax
profits that are not reinvested in Canadderefore, the aggregate
corporate tax rate levied on the profits of Princess Bermuda from
carrying on business in Canada would be just under 50%.

Taxes Collectible from Individuals: GST on taxable goods and
services (at 5%n all supplies) and liquoax (10%) and BC SSTA
(7%) must be collected by a GST or BC Registered Company.

Id. at CCCM966-97.
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Mr. Kelly wrote back:

To be clear Mark, you are stating that the Taxes that @edn
below, are all outside of the normal tax consequences for
operations ofCarnival Cruises? (CCCM accepted Response to the
RFP stated that the RCMP would be responsible for any Taxes
specifically associated with the Olympic Charter, that were outside
of the normal/standard operating taxes of the Cruise Line).
Can you provide the contact name and number at Miller Thompson
and we will review.

We will begin the process with the RCMP to identify and put in
writing the specifics of these Taxes.

As we have discussed, most of these Taxes are not identified via
the official government web site and associated with providing
accommodations for the 2010 Olympics. So there will likely be an
“educating processwve will need to go through with the RCMP.
We will most likely need some supportive points from Miller
Thompson as why these Taxes (could) apply.

Id. at CCCM96566. A few days laterMr. O'Brien advised”There are all [sic] outside our
normal tax consequences. Again let's get our Canadian tax advisors togetheuds. dishese
are complicated issuésld. at CCCM965.Mr. Kelly forwarded Mr. OBrien's email to Ms.
Edwards, asking whether she had “an update on getting these Tax concerns in-frée?6+Mi
presumably, Mr. Dayld. The email chain does not show a response from Ms. Edwards.

Beginning on July 14, 2008, CCCM beag anew its efforts tobtain a formal
written version of thagreements between the parsabsequent to the contract awarslr.
Kelly explained:

[W]hen we submitted our response to the RFP, it madeinp

Kelly Meikle’s mind, it made up our agreement. They then put

together a PO, standing fopurchase ordér.And the bank-no.

Strike that. Phil[llipsaid that the barkbecause | did not have

direct knowledge. PHilip said that the bank required a signed

contract andhat a purchase order would not suffice. We brought

this to Kelly Meikle, and Kelly Meikle said,Oh, no, we only do

purchase ordersand then obviously a contract developed out of
that.
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Kelly Dep.at 150.

On the morning ofuly 14 Ms. EdwardsaskedVis. Meikle to put the attached
agreement on RCMP letterhead, sign it, and retiEmail Chain Among Kelly Meikl& Susan
Edwardsget al, CCCM MSJ, Ex. 14t CAN399;see alsiRCMP Opp., Ex. 16 [Dkt. 66-18]
(partial copy of exchangesWith her emailMs. Edvards forwarded the prior emails between
Mses. Edwards and Meikfeom June 24, 2008, witthe draft Project Services Agreement
(“PSA). Ms. Meikle respondethter in the afternoon, stating:

| have sent a letter outlining the payment terms as requested.

... The other items are not included as my understanding the

payment terms are what you needed. Mike Day is back in the

office on Wednesday and | need to have his approval on signing

this off. The reason is that | would like to ensure we are consistent

in our management of this project. If it is a project sign off sheet,

then thats fine, or if it a change order which will need funding

then | must do an amendment. But | think we need to ensure
consistency and number each document.

E-mail Chain Among Kelly Meikle&& Susan Edwardst al, at CAN398. Ms. Edwardsirther
wrote that evening thahe“absolutely support[ed] the Project Sign Off Document strategy” and
“consider[ed] this the first Document of many that will take us through thisd®rojéarough
some method, | will need this Document (Contractor Outline) acknowledged aed siff on
for my Records .. .” Id. at CAN398.

TheRCMP letterpromisedby Ms. Meikle was signed by Michael Dayutit
proved to be a disappointmdn CCCM It statedthat it was writterfin response to the request
for clarification sent you [sic] by Cindy Brand” of th@yl Bank of Ganadd’ Letter from

Michael Day to CCCM, part of RCMP MSJ, Ex. 10 [Dkt. 62-44TAN1392™ It continued:

5 The letter appears in the record separate from-thaikechain and from the attachments to the
letter.
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[T]he Notice of Award (PO) [Purchase Order] dated June 23, 2008
is attached. In addition, a copy ofdfeeralConditions9676] are

[sic] provided. These, along with the Agreement of Terms, the
resulting contract clauses, and the statement of work contained in
the RFP, constitute the current agreement between Canada and
[CCCM].

The [ISU] have [sic] the authority to enter into contracts on behalf
of the Government of Canada. Ms. Kelly Meikle is a Senior
Procurement Office employed by the Government of Canada an
has delegated authority to enter into contracts, in that capacity, on
behalf of Canada.

All payments specified in the contract will be made at the
stipulated time assuming the obligations of the Contractor have
been fulfiled. Those obligations require the Contractor to have
secured, under contract, sufficient and suitable vessels to fulfill the
requirements of the contract.

The contract with [CCCM], as amended or replaced from time to
time, will comprise the entire agreement between the named
paries. The terms of that agreement will not be changed without
the knowledge and concurrence of both parties to the agreement.

Upon receipt, the RCMP will acknowledge and comply with a
properly executed agreement between an authorized officer of
[CCCM] and the [Poyal Bank of Canadajequesting us to assign
payments due under the contract.

Id. Enclosed with Mr. Day letter wereopies ofthe Purchase Order a@kneral Conditions
9676. See supr&l.B. General Conditions 9676 contairgeskctioncritical to this dispute
“§ 35: Taxes stated in part:

3. Changes to Taxes and Dutids.the event of any change in any
tax imposed under the Excise Act, R.S.C 1985-t4Fand Excise
Tax Act, R.S.C. 1985, c.-E5, or any duties imposed under the
Customs Tariff or any other federal or provincial sales, excise or
other like duties, taxes, charges or impositions after the bid
submission date and which affects the costs of the Work to the
Contractor, the Contract price will be adjusted to reflect the
increase or decrease in the cost to the Contractor.

E-mail from Susan Edwards to Tracey Kelly, Bud Slo&ndike Sloane, Confmation Letter,

Purchase Orde& General Conditions 9676, RCMP MSJ, Ex. 58 at CCCM917.
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Ms. Edwards forwardeMr. Day s letterandattachmentséirst to the CCCM
partners for reviewid. at CCCM890, anthento Ms. Brand, E-mail from Susan Edwards to
Cindy Brand, CCCM Opp., EXA8 [Dkt. 6620] at CCCM930.SeparatelyMs. Edwards warned
the CCCM partners that KelMeikle was*® startingto dig in her heels” about providing any
further documentation to make the cruise lines or banks feel more secure about Hu. cEatr
mail from Susan Edwards to CCCM Partners, CCCM Opp., Ex. 17 [Dkt. 66-19] at CCCM924.
Ms. Edwards worried that EZCCM pushed any hardershe will dig her heels in farther.
PO=Contract. Period.1d. Nonetheless, Ms. Edwards planned to forward the draft Project
Services Agreement on RCMP letterhead in hopes thaigigle, who had approved it in the
format of Minutes, would sign offld.

That evening, Ms. Edwards shared hesfration with Mr. Kelly:“1 am losing it
with regard to the financing. Phillip [Sloane] calls me again and again staingetimust have
his contract or there is no point in going to a BaKklly [Meikle] calls me again and again
stating that the PO and the Payment Terms Outline is as good as it [is] goingrno tettdhe
financing is our problem don't involve them.” r&ail from Susan Edwards to Tracey Kelly,
RCMP Opp., Ex. 21 [Dkt. 66-23] at CCCM959.

H. July 15 and 16:Agreement on Project Services Agreement #1

Ms. Edwardsy/et agairsought a more detailed document from Ms. Meikle on July
15. SeeE-mail from Susan Edwards to Kelly Meikk,al, RCMP Opp., Ex. 101 [Dkt. 66-103]
at CAN2322 (“As per our conversation yesterday Tracey and the Cruise Lines argltmkihe
full contract option that you spoke of yesterdiy® She wrote further to M#/eikle later in the

day on July 15, copying Mr. Day and suggesting:

1% Ms. Edwards also advised Ms. Brand at Royal Bank of Canada that she had “the RCMP
officially signing off on a few more Operahal Details that will give RBC a clearer picture of
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Upon further refletion about how to meet our (CCC8) regular

recording process to meet all of our ClienLogistics and O

needs, | usually create a timely and consistent record of everything

that 1 have gone over with a Client and sent it to them for

acknowledgement and approvai.ef] See Attached; Project Sign

Off #£1. .. .1 would like to continue this practise, but | am happy to

format these Documents in any way the RCMP would like them.
E-mail from Susan Edwards to Kelly Meikée Michael Day, RCMP Opp., Ex. 22 [Dkt. 66-24]
CCCM970.

Ms. Meikleanswered theecondf thesee-mails, indicatingthattheywereboth
“on the same page” and that “[t]his project is going to need this type of record késayting
purposes of audit, and best practices.m&i Chain Amondelly Meikle, Susan Edward&
Tracey Kelly,et al, RCMP Opp., Ex. 23 [Dkt. 66-25] at CCCM983n the next day, July 16,
Ms. Meikle and Ms. Edwards signeBrboject Services Agreemeritdn CCCM letterhead with
an RCMP watermarK'Project Services Agreement,” occasionakyerred to aSProject Sign
Off #17).*" SeeProject Services Agreement, CCCM MSJ, EX [Dkt. 65-10] at CCCM1098.
As discussed abovéne Project Services Agreememas a slightly more developed version of
the June 3neeting minutes. HKtated, in part:

This document, signed by both parties, creates the specific

Logistics and Operational Plan as they arise for the duration of the

contract and as outlined by the RCMP to the Contractor, in

accordace with the Statemenf Work. . . . This document is to be

used as an agreement on discussions and does not supersede

anything found in the Request for Proposal Resulting Contract
clauses. If there is a monetary costs or any monetary ramification

early nonrequired Operational Issues,” but the Bank should not be concerned because CCCM'’s
only performance obligation prior to April 30, 2009 is “to provide a copy of the Cruise Line
Contract, Sectiod8 RFP (Charter Party Agreement).“ntail from Susan Edwards to Cindy

Brand, RCMP Opp., Ex. 85 [Dkt. 66-87] at CCCM980.

" The handwritten dates say 2007, but this is clearly a typo, as Ms. Meikle acknowl8éged.
Meikle Dep. at 21.
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associated with any of the Project Services Agreement a Change
Order will be signed off by all Parties and an amendment to the
Contract would be entered .. #1 covers items discussed in our
meetings, emails and phone calls from Tuesday, June 3rd 2008
through June 23, 2008.

Id. atCCCM1092. As in the prior Minutethe Project Services Agreemestated:
Components of the Contract Price. As noted within the Response
to RFP there are costs that the Cruise Line and Cruise Connections
Charter Management One, LP muystss thru to the RCMP. . . .
Government TaxeAs noted in the Response to RFP any and all
Canadian Government Taxes imposed as a result of this Charter

will be the responsibility of the RCMRECCM is providing a
Service and the RCMP is paying the 5% GST in addition to $298.

pppd.

Id. at CCCM1094-95 (emphasis addeM)s. Edwardssent a copy of the Project Services
Agreemento Ms. Brancat the Royal Bank of Canatiter thatsameday. Email from Susan
Edwards to Cindy Brand, RCMP Opp., Ex. 106 [Dkt. 66-108] at CCCM1065.

Ms. Meikle and Mr. Day were questioned abthé Project Services Agreement
and the status of the parties’ agreements as of July 15 atdidosition. Ms. Meikl¢estified
thatMs. Edwards drafted the documentluding puting theRCMP watermark on it, and that
she believed the Project Services Agreerti@oesnt supersede the contrdctiMeikle Dep. &
141, 143-44. By contras¥lr. Day had the following exchangeith CCCMs counsel:

Q. By July 15, 2008, you knew that CCQbid had included in it

a provision that any and all community and government taxes

imposed as a result of the charter would be the responsibility of the

RCMP. Right?

A. Yes.

Q. And you knew that RCMP had accepted that provisfahe
bid; right?. . .

A. I—yeah, we have accepted that we are responsible for the taxes.
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Q. RCMP had accepted by July 15, 2008, that RCMP would be
responsible for any and all Canadian government taxes imposed as
a result of the charter; correct?

A. Yes.

Q. Which is why when you read Project Sign Off #1 you didn
have any concern about the government taxes paragrapimednta
in that document; correct? . . .

A. 1 would agree with that.

Day Dep. at 105.

l. July 16 through 18: Discussions Shift to Articles ofAgreement First Draft of
Articles of Agreement and Feedback

Despite agreement dhe Roject Services Agreemer@CCMstill wanted a
formal contract to share with cruise lines and banks, as Mr. Kelly explained @ayin a July
16, 2008 amail:

Mike, we are going toneed a full contract created to work in
conjunction with the PO.

In our business circle, the PO is meeting with too many questions
and although we are clear in the PO use and what the PO means,
the Cruise Lines and our other Key Partrames not accepting the
contractual value of the PO.

Simply put, the PO is not sufficient.

With a full contract to work in conjunction with the PO and the
signed PSG, we will have enough to satisfy everyone in our
business. . ..

This is a unique Qdract and we are very excited to be ‘pour

team. To that end, the RCMP also get to work‘oar teamand

we are requesting as soon as possible to have a full contract created
and the PSO #1 returned so that we can move forward with our key
partners ad maintain our records to the professional level that we
employ

E-mail from Tracey Kelly to Michael Day, RCMP Opp., Ex. 27 [Dkt. 66-29] at CCCM1045.
When heforwarded a copy of th edmail to the CCCM partnerdr. Kelly commented; | have
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been asking for a contract for 6 weeks with Kallgyes glazing over whenever | do.” r&ail
Chain Among CCCM Partnerst al, CCCM Reply, Ex. 13 [Dkt. 70-13] at CCCM1046. Ms.
Edwardsalso exchanged emails wilhs. Brandat theBank expressing regret that RCMP had
not yet given CCCMa full Service Contratiand asking Ms. Brand to be patierf8eeE-mail
from Susan Edwards to Cindy Brand, RCMP Opp., Ex. 28 [Dkt. 66-30] at CCCM4€5 Ajso
E-mail Chain Between Susan Edwa&l<indy Brand, RCMP Opp., Ex. 105 [Dkt. 66-107] at
CCCM1059-60 (response that Bank had “not given upbn CCCM).

In fact, o0 July 17, 2008, Ms. Brand offered to have the Bsuokin lawyer draft
a“legal documeritto confirm that CCCM would assign 80% of the contract value directly to the
RoyalBankof Canada as collateral for the requested financinrgialt from Cindy Brand to
Susan Edwards, RCMP Opp., Ex. 26 [Dkt. 66-28] at CCCM1138. She adidmdist be clearly
noted that the drafting of these legal documents and considering 100% financprpjeictis a
very unusual step for RBC,” but she waifling “to present this deal if it can be confirmed that
payment is undoubted, which will assist in mitigating the risk l&viel.

Apparently, CCCM had finally persuaded RCMP thé&dranal contract was
needed becausdsaon July 17, 2008, Ms. Meikls’assistangent the first drafof a full-length
contractto Ms. Edwards E-mail Chain& First Draft of Articles of Agreemer{tFirst Draft),
CCCM MSJ, Ex. 18 [Dkt. 65-1dt CCCM11@. ThekFirst Draft followed thestructureof the
RFP andcontinued many of its terms as if the intervening discussionsraecPServices
Agreementad never occurretf. For instance, it incorporated #ile standard Canadian

procurement terms without change, 8 3; its language on tax responsibilitieslicaotly from

18 Unlike the terms bthe RFP and Bid, the Articles of Agreement’s terms were not divided into
different “Parts,” meaning that the leading number for some sections was drojgpetample,
8 4.6.3 of the RFP, regarding taxes, corresponds to § 6.3 of the Articles of Agreement.
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the RFP and was arguably inconsistent withjdtt Services Agreement, which had specified
that“any and all Canadian Government Taxes impaeed result of this Charter will be the
responsibility of the RCMP;” it incorporated terms from Annex A 8§ 4.1 (“proof of paymhoe
the vessel provider (minimum 75%) must be received by the ISU Contracting Aythibinin
twenty (20) days of contract avelly and Annex B 8L (requiring“a second security deposit of
ninety (90%) percent of the bid value, on or before April 1, 2P@@&spite subsequent
discussionsit retained thdRFP stiming for CCCM to nhominate and secure ships—
notwithstanding, of courséhat more than ten days since thiéial contract award had already
lapsed and CCCM had neither nominated nor seamgahips; and it put the First Draft in first
place among the priority of documents, followed by: “(b) 9676 (2007/11/30) General
Conditions-Services[;] (c) Annex A, Statement of Work[;] (d) Annex B, Basis yheat[;] (d)
[sic] The Contractds Bid dated 2008-020[;] (e) Project Services Agreements[First Draft
8 9. One of the negotiated changes did survive: § 6.2 stated:

Method of Payment. An initial payment equal to eighty percent

(80%) of the Contract value shall be payable on or before April 30,

2009) providing the contract financial security, in the amount of

onehundred (100%) of the contract value has been received by the

ISU. A second payment equal to fifteen percent (15%) of the

Contract value shall be payable on or before October 31, 2009; A

final payment equal to five percent (5%) of the Contract value

shall be payable on or before March 31, 2010 providing full and
satigactory completion of the contract.

CCCM's partners immediately expressbdir dismayto each other. Mr. Kelly
emphasized the msbcritical point regarding §.3: “This section needs to state specifically that
all Tax consequences that arise as a resulis Charter are the responsibility of the
RCMP/ISU. IT DOES NOT CURRENTLY. E-mail Chain AmongCCCM Partnerset al,
RCMP Opp., Ex. 29 [Dkt. 66-31] at CCCM1146. Ms. Edwards asked to meet with Mr. Day

during the week of July 21 “to go over the Qawt” E-mail Chain Anong Michael Day, Susan
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Edwards &Kelly Meikle, et al, RCMP Opp., Ex. 30 [Dkt. 66-32] at CAN7214. She told Mr.
Day and Ms. Meikle that she would “be sending out, ahead of time, some notes/suggested
amendments for clarity and for apéonal correctneghat will assist the project.ld. When
Mr. Day stated that he was unavailable and suggested pushing the meeting &ktbé udy
28, Ms. Edwards responded:fe amendments we are suggesting are almost all cosmetic, or
minor due to Operational issues. . . . | am loathe to wait another minimum 10 days before we
can present something to the Cruise Lines, would there be any alternatvémaswe can
push this??”ld. Ms. Meiklethen sent an email ontp Mr. Day, expressing sonexasperation

The ships were supposed to be contracted 10 days after contract

signing. The PO was signed within 5 days of contract and given to

Sue in June. Nothing in the contract was any different from that of

the PO. If there is to be a contrdeimendmerit then that will

happen once we receive confirmation of the actual acquisition of

the vessels. The company is responsible for putting the finances in

place, and acquiring the ships, this is taking too long. | think we

need to push back a bit, we seem to be doing a lot of work to
ensure the contractor can get financing.

J. July 24 through 27:Internal CCCM Discussions Prior to RCMP Meeting

While waitingfor its meeting withRCMP, CCCM continued itsiternal
discussions about how to respond toRiret Draft Thesee-mailsdemonstrat¢éhatthe absence
of a full-length contract continued to be a sticking point for the Royal Baflanda SeekE-
mail from Phillip Sloane to CCCM Partners, RCMP Opp., Ex. 102 [Dkt. 66-104] at CCCM1346.
On July 24, Ms. Edwardsssuredhe Bankthat CCCMs discussions with the RCMP were
“moving forward and the RCMP have the ball in their court[.]” E-mail Chain Among Susan
Edwards& Cindy Brandet al, RCMP Opp., Ex. 107 [Dkt. 66-109] at CCCM1344.
CCCMresponded to the First Draft on July 24 with a document titled “Response

to Contract: Clarifications. SeeE-mail from Susan Edwards to Kelly MeikdeMichael Day,et
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al., ClarificationDoc & TimelineDoc(*CCCM First Draft Resp), RCMP Opp., Ex. 8 [Dkt. 66-
10]. Most clauses in the Articles of Agreement widentified only by number and CCCHI’
statementhat it“Agreed” CCCM placed comments or responses to oth@G8CM also
propoda timeline to complete negotiations between the partiegh envisioned execution of
the Articles of Agreemendn July 30, 2008, artthiena month, until August 30, 2008r CCCM
to deliver toRCMP “[a]ll required certificates [andtharterparty agreaments]Proof of non-
cancelable contracts with the Cruise Lifiekl. at CAN627. Whereas Annex & 4.1 of the
First Drafthad required CCCM to “identify and secured'ssels withirften (10) days of contract
award and provide proof of 75% payment and security within twenty days, CCCM proposed:
“The contractor shall identify and secure the vessels within 30 days of cawact. Proof of
contractual obligations to cruise lines will be provided to ISU contracting atytiothin 30
days of contract being signedld. at CAN622-23. CCCM also proposed to extend to 30 days
the deadlindor providing charter party agreememtdsthe RCMP following acceptance of the
nominated shipsld. at CAN621.

The Response to Contract includea lengthy sectios on taes. In the first
section, undea heading ofPayment’ CCCM wrote:

As noted in the Response to the RFP, the below are identified as

pass through costs to the RCMP. . . . Government Taxes: As noted

in the Response to RFP, any and all taxes imposeQalmyadian

Authorities imposed as a result of the ship charters will be the

responsibility of the end user (RCMP) same as all identified taxes

by the end user when sailing on a ship at any time. As CCCM is

providing a service, the RCMP is paying the 5% GST in addition

to the $298.00 pppd which CCCM is responsible for paying to the
proper governmental authorities.

Id. at CAN616. The second section responded to “Goods and Serviceali®,3 of the-irst

Draft, andbeganwith the following two paragraphs:
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Potential taxes have been identified by the Cruise Lines as a result
of this Charter being stationary (these potential taxes were
identified by a tax consultant from issues arising from the
Hurricane Katrina Ships and the United States Government). As is
standard practice, when purchasing any item, including travel, it is
the end user who must bear the cost of these taxes if the
Government of the Day imposes them. rggerred to in the RFP
reply, “. . . In any case, all taxes are not the responsibilithef
Charterer, as the Charterer is providing the service, and the RCMP
are the end user. Therefore if any of these potential taxes are
levied, they are additional and a pass through cost to the
Government of Canada.”

It is unknown if the Government @fanada will assess any of these
Taxes.

Id. at CAN618. The Response to Contract then included a nearly verbatim repetition of the
lengthye-mail on potential taxes sent to Mr. Kelly by MarkB@ien, Carnivals Chief Tax
Strategic Officer, quoteslupraat §1.G. SeeCCCM 1stDraft Resp. at CAN618-20CCCM

also replaced RCMP Goods and Services Taaragraph with the statemé@ST is included

in the RFP as a pass through cost, the Contractor will remit upon receipt to the Gant€ran

K. July 28, 2008 Meeting andSecond Draft of Articles of Agreement

Mr. Kelly and Ms. Edwardfinally met withMs. Meikle and Mr. Day on July 28,
2008. For this meeting, as with the June 3, 2008 meetinggdbed includeslepositions and
declarations from Mr. Kelly and Ms. Edwards and limited excdrpta the depositiors of Mr.
Day and Ms. Meiklgo reconstruct the partiediscussions and agreementbBhere isno
pertinent disagreemeatmong these sources. Mr. Kedlyers

On July 28, 2008 Sue Edwards and | met with Ms. Meikle and Mr.
Day to discuss the first draft of the Articles of Agreement.
... During the meeting, Mr. Day repeatedly assured me and Ms.
Edwards that General Conditions 9676, paragraph 35, bound the
RCMP to pay any ahall Canadian government taxes imposed on
the cruise lines as a result of the ship charters, including taxes,
such as income taxes, imposed on the cruise lines as a result of
their cruise ships being docked in Vancouver Harbor for the
duration of the Olympics‘the taxe%). Mr. Day assured me and
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Ms. Edwards that it was unnecessary to add further language into

the Articles of Agreement to confirm that the RCMP was obligated

to pay the taxes
| Kelly Decl. § 12;accordDeclaration of Susan Edwardd Edwads Decl!), November 27,
2012, CCCM MSJ, Ex. 15 [Dkt. 60-1%]4. At depositionMr. Kelly testifiedthat Ms. Meikle
and Mr. Day ‘tonfirm[ed] multiple times that 9676 obligated the RCMPay any and all
Canadian taxésand thatMr. Kelly relied on that confirmation becaugghey were the
contracting authority, and that was reinforced to us and we relied on thamestégetheir
commitments. Kelly Dep. at 217-18. Mr. Kelly also testified that Ms. Meikle and Mr. Day
told him*“that because 9676 obligated RCMP to pay these taxes just discussed in my previous
guestions, that it was not necessary to include in the articles of agreearergpacific language
showing that RCMP had bound itself to pay those taxiB.”Kelly trusted thisadvicebecause
“they knew 9676 and . . . understood the meaning.’at 218-19.

The recollections of Ms. Meikle and Mr. Day dovetail with thos®o Kelly
and Ms. EdwardsMr. Daytestified atdeposition:

Q. You believed during your July 28, 2008, meeting Witacey

Kelly and Sue Edwards that Standard Conditions 9676, section 35,

paragraph 3, obligated the RCMP to pay the Canadian government

taxes that might be assessed against the Cruise Lines as a result of

the charter; correct?

A. No. | believed that 9676, section 35, paragraphp8rmitted

the RCMP to pay any taxes that changed or new taxes that were
imposed after the contract was agreed on

Q. One of the things that RCMP and CCCM had already agreed to
[at the time of the July 28 meeting] thkat RCMP would be
responsible for paying any and all Canadian government taxes
imposed as a result of the charter; correct? .

A. Yes.
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Q. And that would include taxes imposed upon the Cruise Lines as
a result of their ships being docked in port for an extended period
of time; correct? . .

A. Yes.

Q. You knewin July of 2008 that you weragreeing to bind the

Crown to pay the full contract price plus any and all Canadian

government taxes imposed as a result of the charberect?. . .

A. Yes, | would agree with that.

Q. Dfid] you know howmuch taxes were at that time?

A. No, I did not.

Day Dep. at 137, 140, 191 (emphases added).

Ms. Meikletestifiedthat“[t]o the extent there was discussion in the July 28
meeting. . .concerning the tax issue being raised by the Cruise Lithese discussions “would
have been conducted by Mike Dajeikle Dep. at 186and also indicated her agreement with
Mr. Day:

Q. .. .[Y]ou absolutely believed that 9676, paragraph 35(3)ld/o

have obligated RCMP to pay five and a half million dollars in

taxes, estimated, if those taxes were assessed against the Cruise

Lines as a result of their ships being docked in Vancouver Harbor

for an extended period, right?

MR CHRISTENSEN: Objectio. Objection. Asked and answered
repeatedly. ..

A. 9676 stands. . .The answer i8yes’
Meikle Dep. at 245-47.

On July 30, 2008, Ms. Meikle forwarded a Second Draft of the propasietes
of Agreement‘(Second Draff. Meeting the timeline pposed by CCCM, the Second Draft

wassigned by Mr. Day and Ms. Meikle. Second Draft Articles of Agreement, COASN| Ex.
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21 [Dkt. 65-12] at CCCM13066. As compared to the First DifaétSecond Draft did not
change§ 3, incorporatig General Conditions 9676; § 6.2, regarding method of payment; § 10
(former Section 9) regarding Priority of Documer@8;4 and 19 regarding coatt financial
security; Annex A8 4.5, requiring ISU to confirm acceptance of nominated vessels within forty-
eight hours; Annex A 8 5.6, stating that CCGMailure to*nominate and secure the ships
within the time requirédconstituted a breach of contract; and Annex B, requiring CCCM to, in
relevant part, provided'second security deposit of ninety (90%) percent of the bid value, on or
before April 1, 2009."Seed. at CCCM13067-96.

Among the provisionRCMP revised were:

Basis of Payment—Fax Clause The title of the section was changed fr&®6.3.
Goods and Services Tax/Harmonized Sales Tax and Provincial Safes T&%6.3. Goods and
Services Tax/Harmonized Sales Tax and Provincial Sales Tax AND HOTEL’ TiiXat
CCCM13072. Theext of§ 6.3 was augmented with a new paragraph:

If the City of Vancouver/Province of British Columbia imposes a

Hotel Tax then the RCMP shagay the applicable tax to the

Charterer for submission to the appropriate governmeahy. biche

RCMP shall seek exemption from the Provincial Government with
respect to this tax under this contract, if necessary.

Contractor’s Obligation to Nominat&/essels and TimelineSection 18vas
amended to provide 30 days after acceptance of a nominated ship, instead of te@MoroCC
“confirm all terms and conditions of the Agrearnbetween the parties the charterparty
agreementld. at CCCM13076. Siitarly, while Annex A 8 4.1 still required CCCM tadentify
and secure the vessel or vessalghin “ten (10) days of contract awardlie deadline for
providing “[p]roof of security of the vessel, and proof of payment to the vessel provider

(minimum75%)” was extended fror0 to 30 daysld. at CCCM13078.
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L. July 30 and 31:Negotiations Over

Second Draft of Articles of Agreement

After CCCM receivedhe Second Draft, the parties engaged in a rag@deries

of negotiations that led tinal Articles of Agreemenon July 31, 2008. Much of ttwitical

contract language that was in flux during the

final bargaining is at issue im$eis c

Late in the day on July 30, 2008, Ms. Edwardsaled Ms. Meikle a list of

proposed changes to the SecondfDsaggesti

ng that the document was “so close” to being

final and onlythat"[t]here were some agreements that did not make it to the final doctiment.

July 30—-31 E-mail Chain Among Susan EdwaidKelly Meikle (“7/30-31 Email Chairi),

RCMP MSJ, K. 71 [Dkt. 62-75] at CCCM182

&ee alscCCCM MSJ, Ex. 22 [Dkt. 65-13]

(duplicatesof some e-mails); RCMP Opp., Ex. 86 [Dkt. 88} (additional duplicatgs CCCM

proposed the following changes; all language in the right column is quoted verloemiivigr

Edwardss e-mail.

Clause as ofSecond Draft

Edwards July 30 Proposal

8 6.2. Method of Payment. An initial payme
equal to eighty percent (80%) of the Contrag
value shall be payable on or before April 30,
2009) providing the contract financial securit
in the amount of one-hundred (100%) of the
contract value has been received by the ISU
second payment equal to fifteen percent (15
of the Contract value shall be payable on or
before October 31, 2008 final payment
equal to five percent (5%) of the Coantt
value shall be payable on or before March 3
2010 providing full and satisfactory
completion of the contract.

§ 6.2. The last phrase.. DELETE .. .
tproviding the contract financial security in th
amount of 100% of the contract value has b¢
yreceived by the ISU.

.REPLACE WITH .. . providing that proof of

othe signed norancellable Cruise Line
Contract is executed and a copy to the ISU
(Section 18: Charter Party Agreement).

1ld. at CCCM1828.

Een

8 6.3. Goods and Services Tax/Harmonized
Sales Tax and Provincial Sales Tax AND
HOTEL TAX. All prices and amounts of
money in the Contract are exclusive of Goog
and Services Tax (GST) as applicable, unles
otherwise indicated. The GST is extra to the

6.3 ADDITION . . .Any potential additional

taxes (assessed by the Provincial or Federa

Governments) on behalf of this project are t¢
Ide paid by the RCMP as per General Condit
59676, Section 35.

price herein and will be paid by the RCMP.

ion

Id.

45



The RCMP i2xempt from Provincial Sales

Tax (PST) under exemption number R0O0552

If the City of Vancouver/Province of British

Columbia imposes a Hotel Tax then the RCI

shall pay the applicable tax to the Charterer
submission to the appropriate government

body. The RCMP shall seek exemption from
the Provincial Government with respect to th

tax under this contract, if necessary.

The GST shall be extended and incorporate

into all invoices and progress claims and mu

be shown as a separate item on invoicek a
progress claims. All items that are zeated,
exempt or to which the GST does not apply,
are to be identified as such on all invoices. T
Contractor agrees to remit to Canada Custo
and Revenue Agency any amounts of GST
paid or due.

1.

MP
for

S

j®N

st

'he
ms

§ 10. Priority of Documents. . .(a) the
Articles of Agreement; (b) 9676 (2007/11/30Q
General Conditionservices[;] (c) Annex A,
Statement of Work([;] (d) Annex B, Basis of
Payment[;] (d) [sic] The Contractor’s Bid dat
2008-0520[;] (e) Project Services
Agreements].]

10. typo (a,b,c,d,d,e). CORREIN: We
)have in notes (e) and (f) as switched with
PSAs before Contractor Bid.

ett. at CCCM1828.

§ 19. Contract Financial Security. The form
the required security will be as previously
indicated in this Request for Proposal. . ..

19. ContracFinancial Security
DELETE. . .The form of the required securit
will be as previously indicated in this reques
for proposal.

REPLACE WITH ... The form of the
required security will be a fully signed non-
cancellable Charter Party Agreement.

Id.

<

[

Annex A 8§ 4.1. The Contractor shall identify
and secure the vessel or vessels within ten
days of contract award. Proof of security of
the vessel, and proof of payment to the vess
provider (minimum 75%) must be received b
the ISU Contracting Auth@y within thirty

STATEMENT OF WORK ANNEX A ... 4.1
IDELETE 10 dag[;] REPLACE with: 30 days

dDELETE: 75%[;] REPLACE with: 70%

y
Id. at CCCM1829.
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(30) days of contract award. If this
requirement is not met, the contract may be
terminated.

Annex B § 1. In determining the Contractor| DELETE ANNEX B from this Articles of
financial capability to undertake this Agreenent.

requirement, the Contractor has provided
security in the form of an irrevocable Letter ofid.
Credit from a registered financial institution
drawn in favor of the Receiver General for
Canadan the amount of ten (10%) percent g
the bid value, and a second security deposit| of
ninety (90%) percent of the bid value, on or
before April 1, 2009 if a the bid is successfu
and contract is awarded. .

=R

Ms. Edwards has explained tishie” ask[ed][RCMP] to state in the Articles of Agreement that
the taxes were to be paid by the RCMB per Gemal Condition 9676, Section 35’ . because
Michael Day had explained to me that General Conust@676, paragraph 35 did, in fact,
obligate the RCMP to pay the taxes.Edwards Decl. | 5.

Ms. Meikle responded early the next morning, writing that she would “look these
over . ... However, just a heads up, once the RFP is bid on it is undefstbaasas are
agreed to and | cannot change anything which is in 9676.” 7/30-31 E-mail Chain at CCCM1828.
Mr. Kelly suggested, to satisthe cruise linesvithout makingany change to 967@hat § 35,
subsection 3, of 9678be cut and pasted into the agreemenmai-Chain Among Tracey Kelly

& Kelly Meikle at CCCM MSJ, Ex. 22 at CAN729.

19 General Conditions 9676, § 35(3) stated:

3. Changes to Taxes and Duties

In the event of any change in any tax imposed under the Excise
Act, R.S.C 1985, c. #4, and Excise Tax Act, R.S.C. 1985, €. E
15, or any duties imposed under the Customs Tariinyr other
federal or provincial sales, excise or other like duties, taxes,
charges or impositions after the bid submission date and which
affects the costs of the Work to the Contractor, the Contract price
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Ms. Meikle then wrote a lengthier response on each of Ms. Edwards’s points,

noting that ft appear[ed] there [were] some significahtatnges which were not discussed at the

meeting. E-mail Chain Among Kelly Meikl&& CCCM Partners, RCMP Opp., Ex. 32 [Dkt. 66-

34] at CAN2156. Ms. Meikle’s responses ar

e quoted verbatim in the right-hand column:

Edwards July 30 Proposal

Meikle July 31 Reponse

§ 6.2. The last phrase.. .

DELETE . . . providing the contract financial
security in the amount of 100% of the contra
value has been received by the ISU.

REPLACE WITH .. . providing that proof of
the signed norancellable Cruise Line
Contractis executed and a copy to the ISU
(Section 18: Charter Party Agreement).

No, the Government of Canada cannot pay
any money in advance of services not
cprovided. What evdsic] financial
arrangements are in place cannot be the
responsibility of the Government. We canno
assume the risk of funding a private compan
and by allowing funding not to be in place is
risk. The charter agreement is not a contracit
between the Government and the cruise ling
We cannot consider a third party contract
meetingour risk to the taxpayer dollars. The
reason we put in an LOC versus a Bid
Bond/Security Performance Bond is that it
does not cost the vendor money. If you wou
like we could change the document (Annex
to read full 200% security bond, or if you
would like we can also change the payment
schedules to be paid 80% on first date of
occupancy, and 20% within 30 days of
departure??

Id. at CAN2157.

[

y
a

S.

Lo

6.3 ADDITION . . .Any potential additional
taxes (assessed by the Provincial or Federa
Governments) on behalf of this project are t(
be paid by the RCMP as per General Condit
9676, Section 35.

6.3 cannot beddded to as this is a clause th:
has been approved by the Department of

p Justice as such. If you will please note, the
i@@cond paragraph where | did indicate if a h
tax is assessed then we would pay, howeve
this project is a fifty/fifty split funding from
the Province of British Columbia and the
Federal Government of Canada, and | have

ptel
r

spoken to the Regional Director of the ISU f

will be adjusted to reflect the increase or daseein the cost to the

Contractor.
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the Province of B.C. and he felt we could
request and receivan exemption for this
contract.

Id.

10. typo (a,b,c,d,d,e)CORRECTION: We
have in notes (e) and (f) as switched with
PSAs before Contractor Bid.

No, the Contractor’s bid must be before the
PSASs simply because if there was no bid,
there would be no PSA!

Id.

19. Contract Financial Security

DELETE. . .The form of the required securit
will be as previously indicated in this reques
for proposal.

REPLACE WITH ... The form of the
required security will be a fully signed non-
cancellable Charter Party Agreement.

[No response from Ms. Meikle.]

<

[

STATEMENT OF WORK ANNEX A ...

Normally, we do not change the SOW, as th
was what was bid on however, | have also
made commes and changes to the contract,

Id.

4.1 DELETE 10 days[;] REPLACE with: 30
days

Done.

Id. at CAN2158.

DELETE: 75%][;] REPLACEwith: 70%

No, this was in the RFP and we have not
discussed this. We are making payment of
80% which currently exceeds the monies
which must be paid by yourselves to the
[c]ruise ship lines.

Id.

DELETE ANNEX B fromthis Articlesof
Agreement.

No, we cannot delete this annex, as it relates
the LOC, this was put in place and written by
the Dept of Justice, and | was directed to
include it. . ..

Id.
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Ms. Meikle, Mr. Kelly, and Ms. Edwards exchanged additionalagls and held a
telephone conference. The two primary points of discussion were (1) the peraéntage
prepayment to be made to ttreiise linewithin thirty days under Annex A § 4.1, which RGM
agreed to reduce to 70%, E-mail Chain Among Susan Edw&akadly Meikle, et al, RCMP
Opp., Ex. 109 [Dkt. 66-111] at CAN373; and (2) modifying 8t6.Pequire any agreement
between CCCM and the cruise lines to contain a clause specifying that the wessethartered
“for the express and exclusive use of the Vancouver 2010 &Sécurity for RCMPseeE-
mail Chain Among Kelly Meikl& CCCM Partners, RCMP Opp., Ex. 36 [Dkt. 66-38] at
CCCM1878. Mr. Kelly recounted that conversation as follows:

On July 31, 2008, | had a telephone conversation with Ms. Meikle,
during which we discussed the fact that Mr. Day had assured me
and Ms. Edwards that General Conditions 9676, paragraph 35
obligated the RCMP to pay any and all Canadian government taxes
imposed as a result of the ship charters. Ms. Meikle responded that
she shared that understanding, since Mr. Day had previously told
her the same thing. Ms. Meikle also informed me during this phone
call that she believed she would somehow' tiganging 9676 if
shewrote language into the Articles of Agreement stating that the
RCMP was to pay the taxéss per General Condition 9676,
Section 38. Ms. Meikle said she was concerned that she could not
change 9676 since it had been approved by the Department of
Justice.

Given Ms. Meiklés concerns aboutchanging 9676, and given
that Mr. Day had repeatedly stated that paragraph 35 of General
Conditions 9676 obligated the RCMP to pay the taxes, Ms. Meikle
and | ultimately agreed that the best way to satisfy the cinsg |
concerns about the taxes, without doing anything that Ms. Meikle
considered to bechanging 9676, was to copy and paste General
Condition 9676, paragraph 35 into the Articles of Agreement.
Pasting this paragraph from 9676 into the Articles of Agerem
ended up being the last revision to the Articles of Agreement

| Kelly Decl. 1113-14. Ms. Meikle agreed at her deposition that she cut and pasted 9676
General Conditions 8 35(8)to the main text of the Articles of Agreemérd try to help satisfy

the Cruise Line tax concefnMeikle Dep. at 197see alsad. at 217.
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M. July 31: Executed Version of Articles of Agreement

The final version of the Articles of AgreemehA(ticles of Agreemeri)) was
executed by Susan Edwards, Tracey Kelly, Michael Sloane, Kelly Meikle, &l Day on
July 31, 2008. Contract No. 7131092, RCMBJ,Ex. 18 [Dkt. 6222] at CAN141see also
CCCM MSJ, Ex. 11 [Dkt. 65-5] (duplicate). In this docum&@E€CM's addess was identified
asWinstonSalem, Mrth Carolina, U.S.A Articles of Agreemenat CAN141. The termsf the
Articles of Agreementvereas follows:

Choice of Law As in the RFP, thérticles of Agreemenprovided: The
Contract® must be interpreted ampbverned, and the relations between the parties determined,
by the laws in force in British Columbfald. § 9.

Payment for CCCM The face sheet of the Articles of Agreemstatted:

Payment Terms: As agreed and upon satisfactory completion of
terms under Annex A, the following payments shall be made by
Direct Payment on or before the dates indica8886 of contract
value on or before 30 April 2009 $43,332,537.00 plus GST[;]
15% of Contract value on or before 31 October 2009
$8,124,850.00 plus GST[;] 5% of Contract value on or before 30
March, 2010Q] $2,708,285.00 plus GST[;] Value of the contract is:
$54,165,672.00 plus GST of $3,142,444.00[;] Total
$57,308,116.00.

Id. at CAN141. As the parties had negotiated during the preceding two dayse8d.2

Method of Payment. An initial payment equal to eighty percent
(80%) of the Contract value shall be payable on or before April 30,
2009 providing the nocoancellable charter party agreement
includes the clause:

These vessels are chartered for theresg and
exclusive use of the Vancouver 2010 ISU. The

2 The Articles of Agreement defined “Contract” as “the Articles of Agregnthase general
conditions [.e., 9676 (2007/11/30) General Conditions], any supplemental general conditions,
annexes and any other document gpetor referred to as forming part of the Contract, all as
amended by agreement of the Parties from time to time[.]” Articles of Agreement § 3
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Holland America Vessel from January 19, 2010 to
March 04, 2010 and the Carnival Cruise Line
Vessels from January 31, 2010 to March 02, 2010 at
Ballantyne Pier.

has been received by the ISU on or before September 1, 2008.

A second payment equal to fifteen percent (15%) of the Contract
value shall be payable on or before October 31, 2009; A final
payment equal to five percent (5%) of the Contract value shall be
payable on or before March 31, 2010 providing full and
satisfactory completion of the contract.

Articles of Agreemen§ 6.2.
Basis of Payment and Tax ClauseSection 6.1 of thérticles of Agreement
stated, in relevant part

The Contractor shall be pafdr services rendered and accepted in
accordance with the contract an all inclusive daily rate of $298.00
per bed, per day which includes: (a) All applicable licenses];] (b)
Water bunkering[;] (c¢) Recycling[;] (d) Solid garbage removal[;]
(e) Embarkmentasts[;] (f) Disembarkment costs[;] (g) Port Agent
costs[;] (h) Ground Services Port Agent[;] (i) Vancouver Harbour
Pilots[;] (j) On board meals not to exceed applicable Treasury
Board of Canada Travel Directive standards for Meal Allowances
and Incidentals] (k) Non-Alcoholic Beverages[;] (i) Chartering of
Cruise Ships[.]

Articles of Agreemeng 6.1. Thefinal version of the taxes clause incorporatetbatim 835(3)
of the 9676 General Conditions documeAs relevant here, it read:

3. Changes to Taseand Duties. In the event of any change in any
tax imposed under the Excise Act, R.S.C 1985-t4Fand Excise
Tax Act, R.S.C. 1985, c.-E5, or any duties imposed under the
Customs Tariff or any other federal or provincial sales, excise or
other like duties, taxes, charges or impositions after the bid
submission date and which affects the costs of the Work to the
Contractor, the Contract price will be adjusted to reflect the
increase or decrease in the cost to the Contractor.

4. Goods and Services Xblarmonized Sales Tax[.] The
estimated Goods and Services Tax (GST) or Harmonized Sales
Tax (HST), if applicable, is included in the total estimated cost on
page 1 of the Contract. The GST or HST is not included [i]n the
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Contract price but will be paid by Canada as provided in the
Invoice Submission clause below. The Contractor agrees to remit
to Canada Revenue Agency any amounts of GST and HST paid or
due.

Articles of Agreemen§ 6.3.3—.4.

Contractor’s Obligation to Nominate and Secure VessélanexA 8§ 4.1now
reflected RCMPs concessiaon the timeline for CCCM to subcontract for sfapslonthe
percentage of prepayment that CCCM was required to make to the subconttataied:

The Contractor shall identify and secure the vessel or vessels
within thirty (30) days of contract award. Proof of security of the
vessel, and proof of payment to the vessel provider (minimum
70%) must be received by the ISU Contracting Authority within
thirty (30) days of contract award. If this requirement is not, me
the contact may be terminated.

Id., Annex A 88 4.1, 4.6. The deadline had also been extended to thirty days in the provision on
charter party agreemexntwhich read: “The contractor must provide the RCMP with a Standard
Cruise Ship Charter party agraent for review and comments. The Charter Party agreement
shall confirm all terms and conditions of the Agreement between the parties wirttyir{30)
days of the Contractors [sic] confirmation of acceptance of the ship nomin&te8.’1.8.

Two new setions appeared in tharticles of Agreementaddressindginancial
security forRCMP againsanyfailure to perform:

19. The form of the required security will be a fully signed-non
cancellable Charter Party Agreement, naming the Vancouver 2010
IntegratedSecurity Unit, having exclusive use of the vessels. The
balance of the amount payable will be paid in accordance with the
payment provisions of the Contract upon completion of delivery
and acceptance by Canada of all Work performed in accordance
with the Contract and a final claim in the form of an invoice is
submitted to the attention of the Contracting Officer.

20. Both parties acknowledge and agree that this contract is under
100% penalty for any reduction of days of service or cancellation
by eitherparty. The RCMP acknowledges and understands that
[CCCM] has an obligation to fulfill all terms and conditions in
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providing cruise ships for the use by the RCMP and [Canadian
Armed Forcespbn the dates specified under this contract. Further
it is undersood that in order to meet this obligation, [CCCM] must
enter into norcancelable charter agreement with the cruise lines
and are under the same penalty clause (100%) penalty for any
reduction in service.

Id. 88 19, 20.
As in the RFP, at the time of nomination, CCCM was required to provide:
Name of the Vessel; Official number, Class, year built, Flag,
length, beam, displacement, passenger capacity, proof of Health
Canada inspection of no less than 95% in the last two years, proof
of Canadian Insurance and permission from the Cruise Ship line

Insurance Carrier for muighip Inventory to be docked at one
location for an extended period of time.

Id., Annex A 84.7.

The 48-hour-response period remained, requiring CCCM to “ensure the vessel or
vessels nominated . in all respects [methe specificatiorstandards of the RFP document” and
the RCMP to, in return,confirm acceptance of the vessels within fegtght (48) hours of
receipt of the vessel nominationld., Annex A 8§ 4.5

Requirements for Vessel3hese provisions were unchanged in any meaningful
way from the RFPsee supr& |.B, except that tharticles of Agreemenéanticipated two
Carnival Cruse Line ships and . . . one ‘Slass Holland America Cruise Line shipd. § 1.

In addition, thesame healtlscore provisions, which had not been an issue in the parties’
discussions to that point, appeared unchanged iArtites of Agreementld., Annex A 85.4.

Vessel ReplacementheArticles of Agreemeninaintained thelausegiving the
cruise lines flexibility in substituting shipwith the same caveat#d. § 4.11.

Priority of Documents Without explanationn the recordthe priority of

documentgliffered from all drafts TheArticles of Agreemenprovided:
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If there is a discrepancy between the wordings of any documents,
which appear on the list, the wording of the document, which first
appears on the list, has priority over the wording of any document,
which subsequently appears on the list. (a) the Articles of
Agreement[;] (b) 9676 (2007/11/30) General Conditions
Services[;] (c) Annex A. Statement of Work[;] (d) The
Contractors bid dated 20085-20[;] (e) Project Services
Agreements].]

Id. § 10.

The meaning ofhe Articles of Agreemenandthe significancef the evolution of
the drafts arat issudn the partiescrossmotions for summary judgment. As with other of the
contracting documents, CCCM has offered declarations from its partnerthag t
undersandngs of theterms of théArticles of AgreementRCMP has offered no conflicting
evidence.As CCCMsdeclarations are substantively similisir,. Kelly is quoted for
consistency and clarity:

On July 31, 2008 | signed the Articles of Agreement . At the

time | signed the Articles of Agreement, | believed and understood
that it, and the contract between Cruise Connections and the
RCMP as a whole, obligated the RCMP to pay the taxes. | had this
understanding because Cruise Connectiobsl and Project
Services Agreement 1 both explicitly stated that the RCMP was
required to pay the taxes, and both were made part of the contract.
| also had this understanding because Mr. Day had repeatedly
assured me and Ms. Edwards that General Conditions 9676,
paragrgh 35, bound the RCMP to pay the taxes. | also knew that
Mr. Day had many years of contracting experience working for the
Canadian government, was the RCKI®irector of Procurement
and Contracting, and had worked with General Conditions 9676
repeatedly troughout his career.

When agreeing to the final language of the Articles of Agreement
and when deciding to sign the Articles of Agreement, | relied on
Mr. Days repeated assurances that General Conditions 9676,
paragraph 35, bound the RCMP to pay the taxes, and his additional
assurance that it was unnecessary to add further language into the
Articles of Agreement to confirm that the RCMP was obligated to
pay the taxes. | would not have agreed to the final form of, nor
signed, the Articles of Agreement absent such assurances.
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| Kelly Decl. 1115-16; | Edwards Decl. 11 B{substantively theam@; see alsdeclaration of
Michael T. Sloane“M. Sloane Dect), November 29, 2012, CCCM MSJ, Ex. 20 [Dkt. 60-20
1 4 (substantively the same).

Almost immediatelyafter receiving the executédticles of AgreementMs.
Edwards sent a copy to Ms. Brand at the Royal Bartkaoiadavia email. Email from Susan
Edwards to Cindy Brandkt al, RCMP Opp., Ex. 33 [Dkt. 66-35] at CCCM1907.

N. July 31 through August 19:CCCM Refocuses on Cruise Lines

With theArticles of Agreemenin hand, CCCM immediately returned its focus to
negotiations with the cruise linés finalizecharter party agreements (often referenced as
“CPAS). SeeE-mail ChainBetween Tracey Kell% Susan Edwards, RCMP Oppgx. 38 [Dkt.
66-40] at CCCM1980. Mr. Kelly, whowned a travel agencgerved as CCCM primary
negdiator with the cruise lines. Wén theArticles of Agreementvas executedn July 31, 2008,
CCCM intended to subcontract wittoHand Americaand Carnivahnd expected to make a
profit of $14,415,182. HEnail from Phillip Sloane to Cindy Brar& Profit Projection®oc.,
RCMP Opp., Ex. 80 [Dkt. 66-82] at CCCM2174—75. During the quick pivot from negotiations
with RCMP to negotiations with the cruise lines, CCCM made one strategic chatiegotd
have later ramifications. In order thile [CCCMs] ‘profit’ margin; Mr. Kelly decidedcthat he
would not provide the cruise lines with the enfréicles of Agreementor provide RCMP with
complete copiesf the final charter party agreements-mail Chain Between Tracey Kel§
Susan Edwards, RCMP Opp., Ex. 38 at CCCM1980 (he wahlar€ parts of the contract w/
the Cruise Lines as issues arise (such as Talxesyvould not “provide a full copy of the ISU
Articles of Agreement to Cherie [Weinstein cdi@ival;” E-mail Chain Among CCCM
Partners, RCMP Opp., Ex. 110 [Dkt. 66-182CCCM1996 (he would have the cruise lines

“blank out” portions of the EAs that vould allowRCMP to determine CCCM profit).
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1. Negotiations with Fblland America Start Well

On August 5, 2008, MKKelly forwarded a first draft of aharter party agreement
between CCCM and ¢dlland Americato the CCCM partners, whidiir. Kelly had negotiated
with Alexis Puma of the cruise lineE-mail Chain Among CCCM Partners/exis Pumagt
al.,, RCMP Opp., Ex. 111 [Dkt. 66-113] at CCCM2204dr. Kelly noted that he had asked Ms.
Puma to seek management approval for several revisions on the next draft, including, most
importantly:“that the 10% cash deposit be waived in-lieu of 70&éter of Creditland full
payment of Charter Hire in May 09. Explained how the payments come from CanagiaitoG
[the Royal Bank of Canadahd [the Bank] to Cruise Linesld. On August 11, 2008, Rob
Colemanof Holland America notified Mr. Kelly tha#lolland Americavould agree to the
financial structure Mr. Kelly had requestede., that CCCM would not be required to make any
cash deposit and would instead post a 70% letter of credit upon signtitather party
agreementandwould pay the charter fare in full in May 2009.nt&il Chain Among Tracey
Kelly & Holland AmericaPersomel, RCMP Opp., Ex. 88 [Dkt. 680] at CCCM15118.

2. Negotiations with CarnivalStall; CCCM Considers Royal Caribbean

Mr. Kelly’s first documented contact withaghival (“CCCL” in emails)after the
Articles of Agreementvas to inform Ms. Weinsteian August 6, 200&at he“believe[d] that
CCCM had‘addressed... Taxes” E-mail ChainBetweenTracey Kelly& Cherie Weinstein,
RCMP Opp., Ex. 43 [Dkt. 66-45] at CCCM2258. Ms. Weinstein was not convinced:

| do not believe that the tax issues have beent aadi to the

satisfaction of our corp tax dept. .[Mark O Brien] does not feel

that we have any greater comfort level. The analysis that corp tax

and finance have done shows us a potential tax liability of $5.456

million. Without letters of remissiofrom the Canadian taxation

authorities for specific tax liabilities that our Canadian advisors

have laid out for us, we simply must ha\g [aetter of Credit]to
cover that liability. As | noted, we did it once before cnvdtten
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promise’ from a govenment agency of tax relief that was later
ignored by the Dept of Internal Revenue and we had to pay.
Tracey, please understand that | am not trying to be difficult, but it
is my responsibilty [sic] to work with the various experts here to
ensure that Caival is protected against all known risk in a project
of this scale.

Id. at CCCM2258-60. Mr. Kelly wrote back: “Where | do understand this concern, and the past
experience that CCCL had with Katrina, this is a much different situation arfe e alif
government. There is specific legislation (section 9676 of Canadian governmenttspntrac
Terms and Conditions) that addresses taxes and confirms that the RCMP willchay.”
ThereafterMr. Kelly contacted Vicki Freed and Stacy Shaw of Royal Caribbean
International (RCI” or “RCL” in email9, indicatingthat CCCM“would like to do business with
[Royal Caribbean and CelebriGruises].”?* E-mail Chain Among Tracey Kelly, Vickireed&
Stacy Shaw, RCMP MSHEx. 19 [Dkt. 62-23] at CCCM2465Mr. Kelly offered the same
structure to which Hiland Americahadjustagreedi.e., CCCM*"“would secure the Vessel(s)
with a 70%]Letter of Credit]w/in 14 days of contract signing. [CCCM] would pay 100% of the
Charter Cruise Fare on or before the end of May 2008.at CCCM2466. Ms. Shaw
responded on August 18ffering toprovide at least one shipewel of the Seaand possibly a
second shipRadiance of the Seag-mail Chain Between Stacy Sh&vTracey Kelly, RCMP
MSJ, Ex. 20 [Dkt. 62-24] at CCCM254%he aso told Mr. Kelly that the proposed financial
structure would need some work, butyRl Caribbeanvould be willing to try to accommodate

the charter rate proposed by CCCM.

1 Royal Caribbean Cruises Ltd. was formed in 1997 when Royal Caribbean andtgelebri
merged. Mr. Kelly als made overtures to Norwegian Cruise Lines in mid-August, but those
talks did not progress. E-mail Chain Among CCCM Partners and Norwegian Crgse Li
Personnel, RCMP Opp., Ex. 113 [Dkt. 665] at CCCM290610.
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On August 14, 2008, the CCCM partners discussedrbgiewhether it would be
financially advantageous for CCCM to switch from Carnival to Royal CaribbeanailEChain
Among CCCM Partnergt al, RCMP Opp., Ex. 112 [Dkt. 66-114] at CCCM2576.ciAange
was also driven in part by RCM#tequest forrmincrease in the number of beds. Mr. Kelly and
Ms. Shaw then exchanged further electronic communicatognshich Mr. Kelly asked Ms.
Shaw to “move forward with this Proposal,” including boRatliance Class vessel[sjnd Ms.
Shaw replied to confirm: “[D]o | understand your offer as follows if both ship®fiered: Jewel
of the Seas [and]... Radiance of the Seas[?E-mail ChainBetweenTracey Kelly& Stacy
Shaw,RCMP MSJ, K. 21 [Dkt. 62-25] at CCCM10040-41.

3. Holland America and Royal CaribbeanRaiseMore Tax Concerns

Only a few days apart in milugust 2008, representatives of both Holland
America and Royal Caribbe@&xpressed more concsrabout the taxetheymighthave topay if
their ships were used for the 20&@ncouverOlympics. Mr. Kelly sought to assure badies
that their concerns had been addressed by the revisionsAdites of Agreemenbn which
CCCM had insisted.

First, in an August 14, 2008 e-mail, Mr. Coleman daldnd Americawrote to
Mr. Kelly:

| did some work wittDavid Walton on Friday regarding taxes and

based on our latest charter hire, he has provided me the following

estimate. | know that some of these taxes may be exempted due to

the nature of the charter. However, per our Canadian tax counsel,

the following should be anticipated. While | know that your

agreement with the ISU has provisions to cover taXes, not

certain that this would be extended to corporate income tax paid by

Holland America Line. David Walton indicates that Holland

America Line did in fat have income tax assessments in Athens

[the 2004 Olympics] and Jacksonville (perhaps this was the issue

that emerged posthareter [sic] in JAX?), and we have had to
integrate them into our recently signed agreement for South Africa
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[the 2010 World Cup] through additional security. Unless there is a
clear indication and management acceptance that we are exempt
from corporate taxes and/or other line items, we will have to
address this somehow in the agreement. | know one approach will
be to put forth a copy of your ISU agreement that demonstrates the
obligation by the ISU but we will need to get buy off.

[Estimated charter fee] $ 9 440 080

Customs duty 1,925,501
GST 664,554
Payroll taxes 40,500
income taxes 1,625,360
hotel taxes 1,000,000
individual income taxes 50,625

[Total duties & taxes] 5,306,539
E-mail ChainAmong Rob Coleman, Tracey Kelly & Susan Edwaedsl, RCMP Opp., Ex. 39
[Dkt. 66-41] at CCCM2872Interdelineating Mr. Colemas email Mr. Kelly responded:

Tracey Response: Customs Duty applies if we are opening [sic] the
Shops orboard which we are not. GST of 5% is being paid by the
ISU on the value of the Charter, the only other GST which will
apply is that GST assesed for-lboard purchases of Service
(which HAL has agreed to collect and remit). Payroll Taxes are
exempt via Legislation 9676. Hotel Taxes are exefpdividual
Income TaX do not know what is meant by this line item? . . .
Summary: From what is presented here, the issue sdm&n to
Corpoite Income Tax?

Id. In his email, Mr. Coleman alséprovided the details” of the élland Americés corporate
tax calculation:

Estimated charter fee: 9,440,080

estimated profit margin 36%

Taxable income 3,368,621

tax rate

Federal and provincial 31.0% 0.31

total federal and provincial tax 1,044,273

taxable income less fed & provincial tax 2,324,349
branch profits rate 25.00%

branch profits tax 581,087

22 Mr. Coleman made either a mathematicaiypographical error; the duties and taxes as
written in his email add up to an even $5,306,540.
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total federal, provincial and BPT 1,625,360

Id. To these points, Mr. Kelly responded:

Tracey Response: i our understanding that the Tax Treaty that
exists between the USA and Canada exempts the Branch Tax.
Therefore the amount we are talking aboutthe Fed and
Provincial Tax (3%) aganst the ‘estimated profit
($1,044,273.00). Does HAL not payCorporate Income Tax4s

this not a standard for doing business?

Id. at CCCM2871. Responding only to Mr. Kelly, Ms. Edwards compldinatit did not
“seem appropriatdor Holland Americato ask CCCM “to be responsible for their Corporate
Income tax?? Id.

Mr. Kelly sent Mr. Coleman a more lengthyrail later on August 18, attaching a
copy of General Conditions 967&eeE-mail Chain Anong Susan Edwards, Tracey Kelly &
Rob Coleman, RCMP Opp., Ex. 44 [Dkt. 86}. Writing that he washighlighting General
Conditions 9676, section 35, paragraphNat” Kelly explained

Per Michael Day, Director of Procurement for the RCMP, and with
30 years of Canadian Government experience on contracting, this
section addresses all Tax implications timay be assesed, and
insures that the Canadian Government (ie : RCMP) will be
financially responsible.

(There will be GST applied to dmoard purchases of Services, and
the Cruise Line will charge the GST to the Guests and remit to the
Canadian go at the end of taCharter . .)

Pls note the red and bolded text that directly apply to the Tax
issues being raised.

Subsection 2 outlines that Provincial Sales Taxes are exempt from
this Cruise Chder Contract under Exemption #R005521.
However, Section 2(d) outlinehat passengers onboard will be
required to pay Provincial Sales Taxes on items of any personal
nature ([.e.] liquor purchases). The Cruise Line would be
responsible for adding the appropriate amount of Sales Tax to
purchases and remitting (or CCCMT would remit on behalf of the
Cruise Line) to the Province of British Columbia.
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Subsection 3 outlines that any and all taxes applied after the fact to
this Government of Canada Contract will be the responsibility of
the Government of Canada and as suchCietract price will be
adjusted up or down to reflect any unknown or new tax imposition
that may arise.

Subsection 4 outlines GST/HST that it is clearly the Government
of Canada who is responsible for the payment of thxs tta
CCCMT and it is CCCMf{s responsibility to remit (GST
#800972010RTOOOI) that said amount back to the proper
authorities

Id. at CCCM2828-29. Ms. Edwards complimented Mr. Kelly on his phrasing imaail sent
only to him, noting that she “ha[d] a concern that they weeé the Corporate Income tax as
being coveretbut “hope[d] that 9676 mollifie[d] them.’Id. at CCCM2828. Asked at her
deposition about this mail, Ms. Edwards statetl: had a great belief in the project that 9676
would cover it, but it didri’matter. We knewight from the very beginning that corporate
income tax needed to be covefet Edwards Dep. at 136.

Second, and much to CCCM'’s consternatRayd Caribbean contacted Mr.
Kelly on August 19 about their own reservations concerning Canadian tax liaMityShaw
wrote:

.. . [W]anted to share feedback from our Director of Tax relating
to the Canadian Income Tax. He reviewed the specific section that
you directed me to and discussed with our Canadian Tax Counsel
in Vancouver. Wwe been advised that this section of the
Agreement is written to cover GST/PST, customs duties and excise
taxes that may change after the bid is submiedording to our
guidance, the Government is only required to adjust the contract
price if there is achange in those types of taxes. Further,wye
been advised that it does not cover taxes that are currently in effect
such as the Canadian Income Tée did not find any reference
that might indicate the Canadian Government will reimbursement
[sic] Royal Caribbean for any income taxes that may be incurred.
Let us know your thoughts on the abovere can arrange a call
later today to discuss if tHateasiest. If you are willing to allow
language in the Charter Agreement that obligates CCCM to
reimburse Royal Caribbean for income tax (if incurred and not
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reimbursed by the Canadian government), we may be able to work
around it.

E-mail Chain Among Royal Caribbean Personndlrécey Kelly,et al, CCCM Reply, Ex12

[Dkt. 70-12] at CCCM987@emphasis addeggee alsdelly Dep. at 220 (Q. Did you show

9676 to the cruise lines? A. Yes. Q. Did the cruise lines explain to you in so manythabrds

they were unconvinced that 9676 obligated RCMP to pay the taxes about which cruiseldees w
expressing concerng? Yes”).

O. August 20 through 27: BankFinancing Talks Stall; RCMP Ship Tour; Tax
Issues Escalate

On August 20, CCCM learndfdat therisk management departmexittheRoyal
Bank ofCanaddad rejected CCM's request for financing. P. Sloane Dep. at 125. Tracey
Kelly, Phillip Sloane, and Mike Sloane discussed possible sources for alterfoguging by e-
mail, with the most promising beiranother Canadian banseeE-mail from Phillip Sloane to
Tracey Kelly& Mike Sloane, RCMP MSJ, Ex. 85 [Dkt. 62-89] at CCCM1001mé&it from
Tracey Kelly to Phillip Sloan& Mike Sloane, RCMP MSJ, Ex. 86 [Dkt. 62-90] at
CCCM10018. Mr. Kelly also suggested adast optiori arranging direct funding with the
cruise lines—possibly by proposing “10% cash down and a direct assignment of funds in April
[2009],” with one payment to élland Americaone to Ryal Caribbeanand the remainder (i.e.,
CCCM's profit) to CCCM. Email from Tracey Kelly, RCMP MSJ, Ex. &8 CCCM10018.

Notwithstanding the “bad news” from tBank id., CCCM pressed onOn
August 23, Ms. Edwards took “RCMP personnel, including [Ms.] Meikle and [Inspector]
Kaluza) on a tour of blland Americ& ms Statendawi.e., the same ship for which CCCM
had received a quote in May, but not the disted inthe final Bid. |l Edwards Decl. { 6.
During the tour, Ms. EdwardeXplained that th&tatendanwas part of a class of Holland

America ships known as the @ass, and that while this inspection was taking place on the
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Statendamit [might] not ultimatdy be the exact ship brought into port in Vancouver for the
Olympics” Id. After explaining that ships within the same class‘aentical as far as layout,
amenities, beam width, length, displacement, and number of rooms” and that “it is not unusual
for a cruise line to switch ships within a particular class, even when a clatieagreement
names a specific ship[CMP personnel informed [Ms. Edwardiét this arrangement was
acceptable, and that t&¢atendamin particular, and Holland America’'s@ass vessels, in
general, would be acceptable the RCMP for use during the Olyifpidd.

CCCM continued its work oavoidance offanadian taxewhile restartingits
efforts to secure financing. Mr. KelgndMs. Edwards decided t@sk[] Ms. Meikle and Mr.
Day to give [them] written assurance that the RCMP was obligated to pay thesatleat
[CCCM] could provide that written assurance to the cruise linekélly Decl. 18. Although
negotiations were ongoing witholgal Caribbeano replace CarnivaMr. Kelly asked Mr.

Border of Girnivalto review a‘proposed amendmentd the CCCMRCMP contracand to

have Mr. O'Brien, @rnivals Chief Tax Strategic Officer, review it as well-niail Chain

Among Tracey Kelly& Jim Border,et al, RCMP Opp.EXx. 47 [Dkt. 6649] at CCCM3551.

The documentor reviewprovides insight into CCCM'contemporaneous understanding of the
tax issues:

To provide further understanding of General Conditions (GC) 9676

and its application to the RCMP/ISU Vancouver 2010 pShi

Charters, it has been requested by the Cruise Line Partners that the
following be acknowledged and confirmed that:

23 Towards the end of August 2008, RCMP and CCCM formally amended the contract to
increase the number of beds from 181,764 to 185,732. Because the price per bed per day
remained the same, the contract total increased to “$55,348,136 + GST.” August 25, 2008
Contract Amendment, CCCM MSJ, Ex. 51 [Dkt. 65-40] at CAN18e2; als&CCCM Opp., Ex.
29 [Dkt. 67-29]. This change supported CCCM'’s decision to abandon Carnival and pursue
Royal Caribbean.
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That GC Changes to Taxes and Duties

In the event of any change in any tax imposed under the Excise
Act, R.S.C 1985, c. #4, and Excis@ax Act, R.S.C. 1985, c.-E

15, or any duties imposed under the Customs Tariff or any other
federal or provincial sales, excise or other like duties, taxes,
charges or impositionafter the bid submission datnd which
affects the costs of the Work to tl@ntractor, the Contract price

will be adjusted to reflect the increase or decrease in the cost to the
Contractor.

» That these taxes were not identified, nor mentioned as taxes that
would be, or even potentially assessed by the Government of
Canala within the RFP # 20080147iSU and therefore any
“other like duties, taxes, charges or impositions after the bid
submission date” (May 17, 2008) and therefore meet that definition
of the regulation.

» That these taxes were not identified by the Cruise sLitte
CCCMT until after Contract Award, May 30, 2008, as taxes that
may be potentially assessed

» That these taxemay not evebe assessed by the Government of
Canada but that if these potential taxes are assessed then it is
confirmed that GC 9676, Section 35 would apply, or, prior to any
assessment and application of a tax, that a repeal will be sought
prior to any pending assessment.

* That under the definition;imposition§ would include the
identified potentialtaxes as identified by the Cruisenkes but not
by the Government of Canada.

» CCCMT nor the RCMP have been advised that any of the
potential taxes will be assessed as of August 20, 2008 by the
Government of Canada.

» These taxes would be extraordinary and a direct cost of doing
businesss a stati¢hotel” Charter for the 2010 Olympic Games.

Potential Taxes:
1. Withholding Tax: The Cruise Lines advise that the Government

of Canada potentially could place a Withholding Tax on the Bank
funds, thereby preventing the payment of the Cruise Lines. This
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failure to pay, due to a Government assessed Withholding tax
would prevent the ships from arriving into Vancouver, 2010.

2. Corporate Income Tax: The Cruise Lines do not pay Corporate
Income tax to any visiting countries on their itineraries. Cruise
Lines pay a Port Fee and Port Tax. Whereas CCCMT will remit to
the poper US authorities all Corporate Income tax applied to
CCCMT, should the Government of Canada assess to the Cruise
Line and/or CCCMT a Corporate Income Tax instead of, or in
addition to the Port Fees and Taxes, this potential tax, unless
deemed to be caved by GC 9676, would prevent the Cruise Line
from signing a contract to fulfill the ISU Vancouver 2010 Ship
Charters.

3. The Cruise Lines have discussed this issue with Canadian Tax
Experts and representatives of VANO®ancouver Olympic

Committee] There requested action is to seek excemption [sic] of
any of these potential taxes

E-mail from Tracey Kelly to Jim Bordék CCCM Doc., RCMP Opp., Ex. 48 [Dkt. 66-50] at
CCCM10118. Mr. Border replied: “[P]lease understand that Mark and | representaCarni
this matter and | can nfgic] review the agreement nor advise you regarding any aspect of this
transaction except to strongly suggjesitat you engage Canadian couris&:mail Chain
Among TraceyKelly & Jim Borderget al, RCMP Opp., Ex. 4at CCCM350.

CCCM receivedadraft charter party agreeméhfrom Royal Caribbearn
August 27, 2008. mEaail from Tracey Kelly to CCCM &-mail from StacyShaw to Tracey
Kelly with First Draft RCCL CPARCMP MSJ, K. 22 [Dkt. 62-26]. Tk draft charter party
agreement coveretkwel of the Sedsut contained many blanksid was labeletFor
Discussion Purposes Only.” Ms. Shaw caution¥de ‘have yet to address language specific to

this project so we should expect certain clauses to change and/or be added..at

24 Royal Caribbean internally uses the name “Whole Vessel Agreement,” insteattef larty
agreement, when a charterer contracts for an entire ship. Deposition of SyaShdv,
September 12, 2012 (“Shaw Dep.”), RCMBJ Ex. 5 [Dkt. 629]; CCCM Opp., Ex 10 [Dkt.
67-10]; RCMP Reply, Ex. 5 [Dkt. 69-6]; at 121.
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CCCM3371 Three areas of the Royal Caribbean draft charter party agreemeotable:
Section 5, titled Taxes and Feéswould require CCCM to prepay todyal Caribbean an
amount sufficient to cover “unknowréxes id. at CCCM3377° Sections 8 and 9 proposed
(1) installment payments from CCCM tmffal Caribbean on unspecified dates and (2) delivery
of an irrevocable standby letter of creditie upon signing the charter party agreenfenthe
“Total Guaranteed Amountjtl. at CCCM337-78; and, finally, Section 22 would allv Royal
Caribbean, upon notice, to substitute another Radiance-class sbggvigrof the Seadd. at
CCCM3383.

Also on August 27Mr. Kelly spoke with Ms. Meikle to update hein an email
intended teserveas”a formalsummary of our discussion and committed actions from our
conference call today 8/27/08ir. Kelly wroteto Ms. Meikle

C. Contract Status with the Cruise Lines: CCCM is nearly

completion [sic] on all technical elements of the CPA (Charter

Party Agreemesi). CCCM is working with the Cruise Lines on the

alternate start dates, the Cruise Lines must determine if their

existing deployment commitments will allow. The issue of Taxes
continues to be addressed by the Cruise Lines. As we discussed

today, the Cruiskines (being Foreign Flagged Companies) pay no
Corporate Income Tax. The extended stay-pige in Vancouver,

25 Section 5 stated:

The fees specified in this Agreement are exclusive of any
applicable governmental or quagvernmental sales, use, value
added, excise or other taxes, duties, fees or charges (whether now
in existence or hereafter imposed or charged) (collectively the
‘TAXES’). Purchaser shall be responsible for any and all TAXES.
The amount of such TAXES is currently unknown but a reasonable
estimate of SUCHAXES is $ .00 USD per person. Purchaser
shall prepay to CRUISE LINE the amountof $ .00 USD (such
paid amount shall be the ‘Prepaid Taxes’). In the event the Taxes
actually paid exceed the amount due, the excess shall be applied
against other amounts due . . ..

Id. at CCCM3377.
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BC may impact the Cruise Lines with a series of Canadian Taxes.
CCCM has detailed the legislation 9676. The Cruise Lines have all
asked to be dectly “protected against these potential Taxes.

Action: CCCM is working with Legal to develop specific
(inclusive) contract language which will allow the Cruise Lines to
go to contract stage. Tirime for this addendum, present to Kelly
for input and review the week of 9/02/08.

3. Contract Amendment: ISU has approved for CCCM to negotiate
with [Royal Caribbeanyessels for Contract. Since the RCI vessels
are an increase of capacity, the replacement of RCCamival
vessels impafg] the Financial of the ISU contract with CCCM.

Action: Kelly [Meikle,] can you please review and confirthe
addendum to the Contragtith CCCM. Please sign/initial your
approval and scan document and email copy back to me (with a
hard copy sent via mail). Thank you.

E-mail Chain Among CCCM PartnegsKelly Meikle, RCMP Opp., Ex. 114 [Dkt. 66-116}
CCCM3443-44see alsKelly Dep. at 220 (stating that heetay[ed] the cruise linésconcerns
that 9676 did not obligatRCMPto Ms. Meikle and Mr. Day

P. August 25 throughSeptember 5 Tax Issues Continue to Escalate

Mr. Kelly again contacted Jim Border of Carnival on August 29:

The da@ument | sent over last Fridays intended to be an
addendum to the Contract. This addendum is to be structured to
specifically identify both the Taxes and the Cruise Lines in order
for the Canadian Government tprotect the Cruise Lines from

any Canadian Tax consequences.

| discussed this addendum with MarkBoien who suggested |
forward to you for comment. While | clearly understand that you
are not representing CCCM, | am asking that you review the
document in order to insure that fprotects” Carnival and
[Holland America]. As explained, the Ministry of Finance is out
of session (has been since 6/15/08) and will not come back into
session until 9/15/08 (at that time, for only two weeks and then
elections begin in Canada). Therefore, what CCCM is proposing is
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a two fold approach: 1. That the Canadian Gowrent specifically
identifies the Lines and Taxes and notes that if they are assessed
the Canadian Government will pay. 2. That the Canadian
Government (RCMP/ISU) will submit paperork (as soon as
Ministry of Finance is back in session) for remission>a@naption

of taxes for Lines.

Before | took this addendum to the RCMP, | wanted to insure that

it met with your approvals. In addition, Mark Brien noted last

week that conversations w/ VANOC noted that they would support

such actionsPlease comment ffther.
Id. at CCCM3549-50. Mr. Kelly also asked foar@Givals “Canadian Attorney contact
information.” Id. at CCCM3549. Mr. Border declined to answer Mr. Kelly’s question, telling
Mr. Kelly to let him know when CCCM retained an attorn&y.at CCCM3318. Mr. Kelly then
sentcontact information for Will Joyner, an attorney with Womble Carlyled8dge & Rice in
North Carolina who had drafted CCCM'’s organizational documedtsMr. Border wrote to
Mr. Kelly on September 1, 2008athe“had a very pleasant chat with your North Carolina
counsel concerning the charter. Our impression is that they will be recommengiingthat
you engage Canadian counsel for this transactiomialE-Chain Among Jim Borde& Tracey
Kelly, et al, RCMP Opp., Ex. 49 [Dkt. 66-51] at CCCM3642.

Mr. Kelly wrote againto Mr. Border on the next day, apparently to confirm the
subjects discussed during the conference call:

Our legal counsel Will Joyner and Zeon Levi, held a conference

call with Mark OBrien this am to dis@s the potential Canadian

Tax consequences for the Cruise Lines (and CCCM) as a result of

this Charter. The conference call dealt with the general topic of the

potential Canadian Taxes, and not the proposed strategy to pursue

a Remission of Canadian Tax& information was shared from

the Canadian Counsel secured by Carnival Corp. Our Attorney is

securing Canadian Legal Counsel to address the Taxes, and
strategies for remission.
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At this point—September2-internal CCCM emails show that the CCCM
partners considered three strategies to address the cruiséabkngoblem. Ms. Edwards wrote
to Mr. Kelly:

It will be good to have the options from the Cruise Line in front of

us. You advised:

1. Walk away

2. Pay upfront/LOC

3. Repeal any potential taxes.

E-mails from Susan Edwards to Tracey Kelly, RCMP Opp., Ex. 115 [Dkt. 66-117] at
CCCM3674. Ms. Edwards then drafted a documidad “Tax Protocol,” ‘on Letterhead,that
she sent to the CCCM partners, proposing that they send it to Ms. MAikileugh the first

draft of this document does not appear in the record, Ms. Edwards told the CCCM partners:

IT IS REALLY IMPORTANT that we emphasize again and again

that these potential Taxes/Impositions were known to us AFTER

the bid submission date. This the crux of 9676(35). If we say

that we brought up this tax issue at our June Meetthgs does

NOT NOT NOT work in our favour as the RCMP could argue that

we knew about the tax problem prior to the bid submit and hang us

out to dry. Lets emphasize that it became a formal issue in July
..., please.

E-mail Chain Among CCCM Partners, RCMP Opp., Ex. 52 [Dkt. 66-54] at CCCM3762—-63
(ellipsis in original). Ms. Edwards also wrote that she was trmglay up the idiocy of this so
that we can psycholagplly team up on the same sidnd thatshe“titled it, TAX
PROTOCOL because she wagying to use language that creates a pbdl&y “indicate[] a
POSITIVE, TEAM APPROACH. Id.

Although he fike[d] what Sue wroté&,Phillip Sloane advised:We arehiring
legal counsul [sic] in Canada today with an emergency status on their assignnierg. wdet
take[sic] the next step do you think we might want to get comments back from our counsul?

[sic] What do you say?’ld. at CCCM3762.Ms. Edwards disaged:
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Good point Phillip however, we ddrknow the lawyersdefinition

of Emergency Status. We have not given the RCMP the
opportunity to even formally address this issue. We may be
making a mountain out of a molehill. Even Tracegnd Kellys
discussionlast week on this was positive, so yes, we need some
legal advice, but we also need to find out WHERE our ISU partner
stands on this. It may be that the ISU support us totally, then our
direction to our Legal Counsel changes slightly to include the
RCMP n all of their musings. | believe we need to talk to tHg 1S
and get their position firsas THAT outcome will also influence
our directions to our legal team.

Id. The approach advocated by Ms. Edwards won out, and e-mails she sent to Mr. Kelly on
September 3 show that Mr. Kelly was tasked with sending the proposed letterNteide and
then calling her in hopes that she would agree to resolve the tax problem in a wayléaeora
CCCM, either by pursuing repehof any potential taxes qrayingadditional funds to cover the
taxes. In an email titled “Happy Placé,Ms. Edwards included the following suggestions for
Mr. Kelly’s phone call:

It is time to talk to Kelly about the taxes.

1. The RCMP are not going to let the ships go.

2. These ardll potential taxes/impositions.

3. Repeat the above statement.

4. Explain the problem-Cruise ships won't sign unless.

5. Explain the Cruise Line Options asesented by their legal
team.

6. Explain the optiong/e have creatd and the options we support.

7. Explain that working together to get any POTENTIAL
(phantom) taxes/imposiins repealed the best option.

8. Explain that if RCMP will agree to taking that step, and
documenting that step, then YOU can get @ruise Line to agree

to give us the time to do so without compromising@rA/RCMP
Contracts in any way.

9. Explain that if the RCMP cannot work with us to Repeal the
taxes then the Cruise Lines will only sign if a fund is established
immediately to potect them from these POTENTIAL taxes. As
this falls under GC9676(35), CCCM must look to the RCMP to
fulfill that fund in orcer to get the contract signed.

10. Stay in your happy place throughout. Repeat that these are
potential.
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E-mail from Susan Edwards to Tracey Kelly, RCMP Opp., Ex. 53 [Dkt. 66-55] at CCCM3732.

Ms. Edwards, who was questioned in depth about this e-mail at her deposition,
summarized it ascheerleader Sue hoping that Tracey can get through to Kelly when’itwasn
able to” | Edwards [@p.at 132-33. She explained:

| had been trying to get Kelly to, in plain language, agree to
everything that everybody had already agreed to all the way down
the line, all the taxes were a pass through, they had said that many
a times, it was in our comicts all the way through, but as many
times as | asked Kelly for clean sentence, it warthcoming.

So this was me saying to Tracey, | tdmow how else to ask her,

so would you go to your happy place and | need you to ask Kelly,
as a partner, that we know we have already agreed to all of the
taxes, we know all of this is going on, can we not just get the one
sentence. That all we were after.

Id. Asked what she meant by the reference in point 7 to “phantom taxes,” Ms. Edwards and
CCCM's counsel had the following exchange:

A. It had—we were under the impression that tREMP is a

federal body, so why would the federal bogywy—charge

themselves taxes whensitrob Peter tgpayPaul. So in the end, it

was a cancelledut tax, a phantom tax. It didréven really exist.

Q. Why all this concern over something that ybought was a
phantom?

A. Oh, there was-perhaps that could apply tmeor two taxes,

but there was all the other taxes tvatreinvolved and they were a
passthrough and that wagjeeedto.

Q. ...So did you think all of these taxes at issue were potential
taxes?

A. I had no idea. t not a tax lawyer.

Id. at 134, 136.
On September 4, Mr. Kelly wrote Ms. Meikle ameail asking for a phone call to

discuss'the Cruise Lines concerns on Canadian TaxEsmail Chain Among Tracey Kell§&
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Kelly Meikle et al. & CCCM Letter to Kelly Meikle Michael Day, CCCM MSJ, Ex. 25 [Dkt.
65-16] at CAN9640-41. Ms. Meikle responded tag was available butto be quite honest |

don’t know much about Canadian Tax Law. I’'m not sure | am the person to advise or guide on
this issué€. Id. In a second email on that day, Ni4eikle advise that she needed more time
becaus®RCMP needed to check witiCanada Revenue Taxation Agericyd. at CAN9368.

As aresult, she addetPlease considehe September 8, 2008 deadline [for CCCM to execute
and submit charter party agreememtshe suspended until we can resolve this issue .Id. .”

At some point on September 4, Messrs. Kelly and Day and/dikle did talk by
phone. SeeCAN3637-38 ir. Kelly’s “Minutes from Conf call 9/04/08 and proposed Tax
strategy). In his cover email. Mr. Kelly thanked RCMP for the extension of the SepteBnbe
deadline because legal counsel will need to reviemminded Mr. Day and MdMeikle that the
charter datesrequire significant changes in the Cruise Lifjgsfinted itineraries [sic] and thus
risk to the Lines for waiting;and provided an attached ISU Tax Protocol for consideration.
Id. at CAN9637-38. Thattachment, on CCCM letterheatated:

BACKGROUND: This letter is offered without prejudice and
subject to Legal review from both ISU and CCCM

As a follow up to our discussion (and noted in the summary of
minutes sent August 27, 2008), it is ienptive that together we
can produce the most reasonable solution that will address this
Cruise Line issue of Canadian Taxes.

The Cruise Lines have stated that the potential Canadian Tax
consequences must be addressed before they will go to final
contractwith CCCM. Because the Cruise Lines are not US or
Canadian Companies, and their Corporate Structure is such that
they do not pay Corporate Income Tax, Payroll Income Tax and
GST. [sic] These Taxes are not a standard for their business end
cost models.

CCCM reviewed the new tax information during the July 28
negotiations with the ISU. At that time, the ISU was clear to
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explain the role of General Conditions 9676, section 35, and the
impacts of that section. CCCM has provided all referenced

legislation (%76, section 35, paragraph 3) to the Cruise Lines but

the Cruise Lines still remain unconvinced that these potential taxes
are covered by 9676 even with CCCM being very clear that

CCCM stands behind this ISU statement unequivocally.

In an effort to maintain the 9/08/08 tidiae for finalizing Charter
Party Agreements, CCCM provides the following summary and
proposed actions:

Summary:

1. The Cruise Lines have firmly stated that if the Canadian Tax
issue is not addressed fully to their satisfaction,Ghgise Lines

will step away from fulfilling the charter requests.

2. The Cruise Lines have calculated the projected financial impact
of these Canadian Taxes. (see attachments). The Cruise Lines wish
to have an equal amount of security lodged (in thenfof an
[Letter of Credit] May 2009) in order that financial security is
placed should thesgotential taxes be assessed. CCCM has,
again, vigorously stated to the Cruise Lines that General
Conditions 9676(35) would apply to any taxes, impositions afte
the bid submission date etc.

3. Carnival Corporation has secured Canadian Legal Tax counsel
in order to research and identify potential ways to address the
Canadian Taxes.. .

4. CCCM has secured Canadian Legal counsel who notes that
CCCM would need the support of the RCMP to process a Tax
remission request. Canadian Counsel notes that this Process takes
approximately 12 months.

5. CCCM and ISU have a tirime for signing CPAs of 9/08/08.
The Cruise Lines CPA are [sic] complete, except for ahiing
the Canadian Taxes.

Proposed Actions for Discussion:

1. Include Amendments between CCCM and ISU to addiles
potential assessment ofaXes to the Cruise Line, should the
Canadian Taxes be assessed so that in turn the Cruise Lines amend
their rates to cover potential Tax costs. The ISU under General
Conditions 9676, Section 35 would need to address this potential
Tax, which will affect tle costs of the Work to the Contractor, by
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increasing their Contract Price to cover these potential taxes,
impositions.

2. Include an Amendment between CCCM and Cruise Line,
supported by the ISU, to address the Canadian Tax ligpility
specifically an Amadment that would include that CCCM and the
ISU would work collaboratively to pursue Remission of any
potential Taxes or impositions.

3. Include an Amendment between CCCM and Cruise Line,
supported by the ISU, to address an increase in the CPA should the
ISU/CCCM efforts to gain a Tax remission on potential taxes or
impositions fail. The CPA would be amended to reflect the
potential taxes and impositions being charged to the Work of the
Contractor, to the amounts indicated in the attachmenogded.
Recommendation for your review, comment, suggestion, and
approval.

CCCM offers the following amendments for both the ISU/CCCM
contract and the Cruise Lines and CCCM CPAs. The ISU and
CCCM will pursue remission of Canadian Taxes to be applied
against the Cdwter Hire for the ISU Vancouver 2010
Accommodations Charter. The timeline for seeking confirmation
of Remission of Canadian Taxes is projected at 12 months. The
Process to begin in September 2008 and run until end of
September 2009, Should the RequestRemission of Taxes be
denied, the CPAs would be increased to reflect the projected
Canadian Tax consequence, in turn the ISU/CCCM Contract
would be increased to reflect this increase in Cost to the
Contractor. In closing, the CPAs (Cruise Line ChartertyPar
Agreements) are 99% complete as of today, CCCM remains
confident that the CPAs can be completed by 9/08/08, given our
(ISU/CCCM) ability to address this Canadian Tax concern of the
Cruise Lines.

Id. at CAN9643-45 Mr. Kelly also sent a followup email, writing that he wished to clarify

that“the Cruise Lines are based in the United States but they [sic] Foreigre&l&@gpgnpanies

(from Countries that do not have Corporate Income Tax, Payroll Taxes, and GSTaill E-

Chain Among Tracey Kelly &elly Meikle, et al, RCMP Opp., Ex. 55 [Dkt. 66-57] at

CAN7880;see alsiRCMP Opp., Ex. 65 [Dkt. 66-67] (duplicate).
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Ms. Meikle responded the next morning to report that RCMP’s solicitor had
referred it to‘Canadian Revenue Canada Taxation Agérieymail Chain Anong Tracey Kelly
and Kelly Meikle,et al, RCMP Opp., Ex. 58t CAN7800. Ms. Meikle promised to respond
further that same mornindd.

Mr. Day acknowledged at deposition that, at least no later than September 4,
2008, he knew that the Cruise Lines hadancern about the potential of Canadian tax&ay
Dep. at 42, 52.

Q. September 5 through8: Discussions with Canadian Revenue Agengffinancing
Approved

Mr. Day notified Mr. Kelly on September thatMr. Day had contacted the
Cana@ Revenue Agency (occasionallZRA”). SeeE-mail Chain Among Kelly Meikle,
Michael Day &Tracey Kelly, RCMP Opp., Ex. 56 [Dkt. 66-58] CAN7904 see alsdcCCCM
Reply, Ex. 9 [Dkt. 7]. Mr. Day summarized the call in thenaail:

| have spoken to the Olymit section at the Canadian Revenue
Agency (CRA). This unit in Vancouver acts as a conduit for
Games related tax issues. Ultimately, they may refer this issue to
others within CRA for a decision or ruling.

| provided the basic details around the purpose of the contract, who
you are, the contractual relationship between us, the relationship
between you and the ship owners and the duration of the port stay
for the three vessels. | posed three questions that we would like
answers to:

1) Is the nature of th charter different enough to attract taxes that
these corporations would not normally pay when doing business in
Canada?

2) If the answer is yes, what would those taxes be and witia¢ i
potential value of them?

3) Is there a process or procedure by which a request can be made
to have those extraordinary taxes waived and if there is, by whom
and how is the process initiated? The upshot of the conversation
was they need more information regarding our agreement with you
and the agreements between you #uedship owners.
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| will forward them a copy of our contract with you. It was
suggested that you or your representative contact them directly. |
support this as we will serve no purpose being in the middle at this
point.

Your initial contact at CRA is:Matthew Keane [contact
information]. | will be discussing this further with our finance and
operations officers regarding how to handle these potential costs. It
is my hope that we will be able to provide you with clear direction
by Monday.

Id. at CAN7904. Mr. Day acknowledged at deposition that he had begun “talking to RCMP
finance in September of 2008 about how to handle the potential costs of the taxes imposed
against the Cruise Lines . . . because as of September 5, 2008, [he] believe[d] tiRAirR@GbE
would be responsible for paying the taxes assessed against the Crusse. Lifi those taxes
were to become applicableDay Dep. at 54.

Mr. Kelly responded:

Thank you for the update, and the contact information for Matthew
Keane with CRA.I have put a call into his office and left a voice
mail stating that | am available to answer any questions or provide
any information to further the project. | will followp with an
email including all my contact information. As noted to you
earlier, he Cruise Lines still expect to go to contract on Monday
9/08/08. Due to the fact that CCCM has negotiated for cruise line
vessels to be moved from the Caribbean to the \dtesdt in order

to fulfill these charter dates, there will be some concerns with
dday in finalizing CPAs. Therefore CCCM will work to keep the
process smooth and insufgic] that the charter vessels remain
committed.

E-mail Chain Among Tracey Kellg Michael Day,et al, RCMP Opp., Ex118 [Dkt. 66120] at
CAN980.

Mr. Kelly andMs. Edwardstalked with Mr. Keane and Lana Sharpetod
Canad Revenue Agencgn September 5, 2008. According to Ms. Edwardshutes, which

she sento Mr. Kelly andCana@ Revenuethe parties discussed “possible taxes and the
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process/procedures requiredreach a decision as to what, if any, taxes would be assessed for
the RCMP 2010 Charters.” Bail Chain Anong Tracey Kelly, Susan Edwards@RA Staff,
RCMP Opp., Ex. 87 [Dkt. 689] at CCCM!I133-44. The minutes demonstrate that the tax
implications of tartering vessels to use as accommaodations for that®id Olympics were
far more corplicatedthan anyone at CCCM &CMP had believedndthat it would be anajor
undertaking for Canada Revenue to determine what taxes might apply to each smgetiep
on,inter alia, possible tax treaties between Canada and thé&sstapntry of registration. The
conversation also clearly distinguishe@CM's potential tax liabilityif it were found to be a
Permanent Establishment under Canadian taxftam the méer of cruiseline taxes Even in
a‘“best casescenario for CCCM, in which CCCM was determined not to beaerhanent
Establishmeritin Canada, the extent of tax liability for it and the cruise lines might remain
unknown until a tax waiver application had been resohuizh could not occur until very close
to start of the 201@lympics?®

On September 8, 2008, Ms. Shaw of Royal Caribbean sought clarification on the
charter party agreement and the entire projeamat-Chain AmondgstacyShawé& Tracey
Kelly, RCMP MSJ, K. 24 [Dkt. 62-28] at CCCM10716. The issues presented by Ms. Shaw and

Mr. Kelly’s answers (in italics) were as follows:

26 Any grant of a tax waiver to CCCM or U.S. cruise lines would be contingent on an evaluati
of tax treaties between Canada and the United States. Such treaties are gecipraltalre

under such treaties, the nationwhich income is received grants the foreign taxed entity either
complete or partial relief from its taxes, on the understanding that the natiorcinthé taxed
entity is resident will tax that income. For example, if CCCM were not a Permanent
Establiliment in Canada, Canada would not tax CCCM fully on the income earned in Canada
because CCCM would pay taxes on that income in the United S&gesgenerallinternal
Revenue Service, “Tax Treaty Overviewayailable at
http://www.irs.gov/Individuals/Internationdlaxpayers/Tax reatyOverview(last accessed
September 9, 2013).
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1. Status of tax exemption from Canadian Governmaviien
received, it must specifically exclude Royal Caribe Steiner,
Starboard and any other potential party expected to operate on
board.

CCCM Answer: The Taxes CCCM are pursuing exemption for RCI
are the following: Canadian Corporate Income Tax, Canadian
Payroll Tax, and GST. Regarding the application of G&Dn
board services (Bar Drinks, etc), that iS@ass-thru” charge that

RCI will charge the consumer and then remit the (collected) GST
to Canada.

CCCM held a conference call with Canadian Revenue Agency
(CRA) on Friday (9/05/08), we discussed the charters and whether
CCCM or the Cruise Lines would be defined as Peenaiintity
Status or Not. CCCM has already gone thru an evaluation of PE
status in receiving our Canadian Government GST number and we
were determined tde Non Permanent Entity StatuBecause
there is a Tax Treaty between the USA and Canada, the
determination oNon PE will mean that No Canadian Taxes will
apply. The CRA has requested information on which countries the
cruise lines submit their taxes in (because if the country has a
Canadian Tax Treaty Agreement, then there will be no Canadian
Taxes assessed)?

4. Legal is generally fine with the concept of increasing the charter
rate if the tax exeption is not secured by X dateDo you
reasonably expect this date lte resolved by June 30, 20097t

IS necessary to increase the charter rate to recoup the taxes if an
exemption is not secured, additional taxes w#l &issessed to
Royal Caribbean. Our Tax Department is comfortable with an
increased rate of $2.85 Million perigho cover the actual income

tax expected and the increased tax on additional income.

CCCM Answer: CCCM will need a formal letter documenting this

increase and how the calculation was arrived so that we can
include in an Amendment with the RCMP/ISU.

Id. at CCCM10716-17.
While tax issues were percolatings. Brand at Royal Bank @anadasent a

“Conditional Approval’to CCCM onSeptember 8
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We are very pleased to confirm that we have obtained a
conditional approval for financing, to assist CCCM 1, LP
providing the necessary letters of credit to Carnival Corpordtion
and Royal Caribbean Cruises Ltd.

Over the next several days, we will be working towards removing
the conditions of the approval (as discussed) and providing you
with a detailed Confirmation of Credit Facilities agreement
We are thrilled to partner with your group on this very exciting

project andlook forward to working closely with you as we
continue to move through the next steps of the process together.

E-mail from Cindy Brand to Phillip Sloar& Susan Edwards, CCCM Opp., Ex. di8
CCCM4145. The grant of “conditional approvateant that th&®oyal Bank of Canadavould
follow up with CCCM by providing &detailed letter . . . outlining all of the approvaédit
facilities and all the terms and conditions relating thereleposition of Thomas Siemens,
October 3, 2012 Giemens Dep), RMCP MSJ, Ex. 6 [Dkt. 62—10]; CCCM MSJ, Ex. 46 [Dkt.
60-46} CCCM Opp., Ex. 7 [Dkt. 67-7] at 10. h€ Royal Bank of Canala intended to provide
CCCM with a“$1.5 million line of credit . . for operating expensésnd “letters of guarantee
in favour of the cruise lines for $19.724 million,” in return for which CCCM would assign to the
Bank its first payment frorRCMPin the amount of for $44.278 milliond. at 13-14. That
money would be transferred to tBank“before the cruise lines . were allowed to draw under
the letters of credit. Id. at 14-15. Some of that moneyould remaimavailable to CCCM after
the $1.5 million line of credit and $19.724 million letters of credit were drawn ugon.

Phillip Sloane then forwarded Ms. Brasdmail to“Skip Brown[,] the president

of Tristone Bank in Winstosalem’ 2 P. Sloane Dep. at 12®riting:

27 At this point, Carnival was no longer part of CCCM's plans.

28 Neither party has stated so directly, but the Court infers that Tristarie Baated in North
Carolina where Mssrs. Kelly, Sloane, and Sloane were based, was a potential source of business
operations funding for CCCM.
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| have forwarded the conditional approvaintail) of the Royal
Bank of Canada on our financing package with respect to the
contract with the RCMP/ISU for the Winter Olympic Games. The
conditional letter is coming from Toronto and we will have that in
a few days. The conditions are not onnerous. [sic] They want the
Charter Party Agreemgst with the cruise lines which we should
have wrapped up by Friday. They want to close on the 18th. of
September. The financing package calls for $1.5 million line of
credit drawn down monthly. First draw approximately $840,000.
Letters of credit issued to Holland America Cruise Line and Royal
Caribbean Cruise Line in the amount of $20,000,000.

They will take an assignment of first payment (due on/before April
30, 2009) from RCMP in the amount of $44,278,508.00 which
pays off the credit line drawn down to $1,343,568, pays off the
cruise lines of $28,176,080 (this releases the letters of credit on the
cruise fare portion). The approximate balance left in the balhk

be $14,758,000.00. Also, part of the use of the line of credit is to
place deposits with our stdontractors providing services to the
ships while they are in port. So we will in effect be-pagd on
services not rendered until Feb./2010. Our next payment due
on/before October 31, 2009 in the amount of $8,302,220.00 is free
of all encumberances [sic]. | will call you in the A.M. and we can
answer all your questions and put into motion our credit line
request. | think 45-60 days is safe.

E-mail from Phillip Sloane tésbrown@tristonebank.com,” CCCM Opp., Ex. 19 [Dkt. 67-19] at

CCCM4147.

Continuing the trend of positive developments for CCCM, Mr. Kelly repohad t

he had just had a “good long conversation that was very positive” with Mr. Dayes tdx

Kelly wrote:

Just hung up the phone with Michael Day. Earlier in the day, | had
communicated to Michael and Kelly (thru voicemail) that our
CPAs were 99% complete (except the Taxes) and that CCCM
finalized our Funding w/ RBC on schedule (Today). ihiel Day
noted that he has communicated with OttawB@)l about the Tax
issue. MD hasisked [Ottawajhe following questions:

1. Can he commit to CCCM that RCMP will resolve this issue,
either by increasing the Contract Value or pursuing Remission of
Taxes?

2. Or does this Tax issue gépushed back to CCCM
Michael and | had a good long conversation that was very positive,
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and noted h¢sic] belief that“Ottawd will come back with some
solution that will work for all. Michael and | will talk in the am
and based on whdtOttawd directs CCCM/ISU will craft an
addendum to our Contract.

E-mail from Tracey Kelly to CCCM Partners, RCMP Opp., Ex. 66 [Dkt. 66-68] &NI4149.

R. September 9 through P: Parties Discussionson Canadian Taves

The positive tone of the conversation between Mr. Day and Mr. Kelly was the
final highwater mark of the relationship between CCCM and the RCMP. The follo\aing
September 9, Mr. Day suggestedifferent course for addressing the tax prokliemls. Meike:
tell CCCM that(1) its Bid, which specified that RCMP would pay the taxesspart of the
contractbetween CCCM and RCMP, which should be enough to astuageuise lines
concernsand(2) RCMP would nosignany contract amendmentblis email clarly states his
understanding of RCMB’commitments to CCCM:

| have discussed this issue with CRA, the CFO of the RCMP, the
Privy council office, and our Finance advisor. We are nowimgit

to be c#led back by our TB [Treasurydard analyst which will
probably not happen before tomorrow morning.

| have thought about what we have discussed previously and
suggest the following.

In their proposal, CCCM indicated what was included in their price
and stated the [sic] any extraordinary taxes or new taxpssead

or levied by the government would be extra to that price. Please
review and confirm that approximates the statement.

When we issued the contragte incorporated their proposal in
the priority of documents which makes it a part of the contract. On
that basis, our contractor already has the assurance being sought
by the ship owners regarding the potential tax.

| do not think we should provide an additiomaltten assurance on
this issue | do not think it is reasonable that we should have to
assue someone that we do not have a contract with.

We will continue to seek a ruling on this matter and assist our
contractor in getting it resolved. Unfortunately, that is not going to
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happen in the next few days. If you are in agreement with my
analysis, Wwould like you to advise CCCM accordingly.

E-mail from Michael Day to Kelly Meikle, CCCM MSJ, Ex. 26 [Dkt. 65-17] at CAN20627
(emphasis added)

Questioned about this email during his deposition, Mr. Day was similarly clear
that he believed th& 35(3)of the General Conditions 9676 document and 8 4.6.3 of the RFP
and Bid bound RCMP to pay the taxes about which the cruise lines were concerned:

Q. And you concluded as of September 9, 2008, that the contract

you had entered with CCCM obligated the RCMPpay the taxes

assessed against the Cruise Lines if those were ever assessed,
correct?

A. No. Ilt—the contract providethat any extraordinary taxes or
new taxes imposkor levied by the government would be extra to
the price ... [in] 9676 . . . [p]aragraph 35.

Q. As of September 9, 2008, the date on which you wrote-the e
mail . . . did you believe that subsection 3 of paragraph 35 of
General Conditions 9676 obligated the RCMP to pay the taxes
about which the Cruiskeines were expresgg concern?

A. Yes, | did.

Q. You believed that page 54 part 6.3 of the proposal obligated the
RCMP to pay the taxes about which the Cruise Lines were raising
concern in late August, early September of 2008; correct?
A. Yes.
Day Dep. at 6-66, 68—69.
On Septembet0, Ms. Meikle carried out Mr. Day’s instruction, writing to Mr.

Kelly:
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We have sent your inquiry back to our Minisserepresentative in
Ottawa. They are seeking advice from Treasury Board. This could
take months to address and reach a decision. In the meantime, it
has been suggested by our representatives that this issue should not
hold up any agreement with the Crusdp lines as the contract
does address Taxation Issuesyour Proposal there is a clause on
Page 54 (Part 6.3) with respect to taxes. This has been accepted
and has formed part of the contract documésge priority of
documents). If you could point this out to the Cruise Ship lines, it
does offer, | believe the level of comfort they need to sign the final
CPA

E-mail Chain Among Tracey Kell§ Kelly Meikle, et al, CCCM MSJ, Ex. 27 [Dkt. 65-18] at
CAN4009(emphasis addedMr. Day emphasized M#leikle’s email in a later message to Mr.
Kelly on September 12:

Tracey,
Sorry this took so long. . . .

| have spoken to Kelly and understand you andsief have this

in hand. | will leave it with her to address your need in this with
the following clarifiation.

The assurance you are seeking is already stipulated in the
contract. What Kelly will provide is a written confirmation of that
provision separate from the formal agreementhis does not
constitute a change to oagreement nor is it an amendment to the
contract.

| wish to be very clear that we are not changing or adding to the
existing terms.

E-mail Chain Among Kelly Meikle, Mibael Day &Tracey Kelly,et al, CCCM MSJ, Ex. 28

[Dkt. 65-19] at CAN7869emphasis @ded). That evening, Ms. Meikle addeBufther to

Mike’s email belowthe priority of documents includes the Federal Government shall be
responsible for any additional taxes which may be assessed to the contractor with respect to the
cruise ships lines. Please consider this email acknowledgment and acceptance of this clause
Id. (emphasis addedMs. Meikle testified that she wrote thisrail “[b]ecause the [Canad

Revenue Agency] might ultimately decide to charge the taxes, might ultimatatiedot to

84



charge the taxésnd she “didn’t know as of September 12, 2008, whether or not they were
ultimately going to be assesseduvleikle Dep. at 123. Mr. Daytestifiedthat he concurred with
Ms. Meikle’s e-mail “based upon [his] understanding and participation in the contract
negotiations with CCCM and [his] reading of the contract.” Day Dep. aTliés exchanges
ended Mr. Day'’s direct involvement with CCCM, as he left for vacation withmaieaccess
and did not return until October &eed. at 77-78, 154.

Knowing that the cruise lines would not be satisfied, CCCM decided to press
forwardto obtainmore formal written confirmation that BBI4.6.3 should providettie level of
comfort needed. Mr. Kelly thargd Mr. Day and Ms. Meikle and thexdded

After reading Michaek email, | am working with our Legal

Counsel to change the verbiage of the document to read

“Clarification” (vs. Amendment). Expect to have the document

approved over the weadnd and will send it to Kelly on Monday

for reviewand approvals. This document is for the benefit of the

cruise lines, and to help them better understand that the Canadian
Taxes will be the responsibility of the RCMP/ISU.

E-mail from Tracey Kelly to Kelly Meikl& Michael Day,et al, RCMP Opp., Ex. 68 [Dkt. 66-
70] at CCCM10914.
Also on September 10, as part of its evaluation of the tax questienSahad

Revenue Agency askads. Edwarddgor “information on the country in which the cruise lines
file their tax returnsand“a copy of the proposed agreement between your company and the
cruise lines. E-mail from Lana Sharpe to Susan Edwaedtsal, RCMP Opp., Ex. 57 [Dkt. 66-
59] at CCCM4214. Ms. Sharpe statedntil we get this additional information we will not be
able to proceed with the balanceonir submission.”ld. It is unclear whether or when CCCM

answered this request.
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S. September 10 through 13: Barter Agreementsand Tax Terms Negotiations
With Cruise Lines; RCMP Asks to Raise Contract Amount Holland America
Proposal

During the evening of September 10, Mr. Kellydated Royal Caribbeam the
tax discussions between CCCM and RCMP. Mr. Kelly wrote:

CCCM is working with Canadian Counsel to create the Canadian
Tax amendment for contract with the ISU. to ‘safeguart the
projected funds needed (above our agreed upon Charter Rates)
should the Canadian Taxes (Canadian Corporate Income Tax,
Canadian Payroll Tax, and GST) be assessed to the Cruise Line.
As noted previously, the ISU will begin the Tax Remission Process
once thgCPASs] are signed (until that time, the name of the cruise
lines can not be identified in the Remission Request). Should the
Remission Process not produce results by September 2009, then
the ISU Contract Value to CCCM will be increased to meet the
specified amount (by the Cruise Line) of Canadian Taxes. These
additional funds will be placed in a dedicated LOC until the Taxes
are assessed, then the dedicated funds will be released to pay the
assessed Taxes to the Canadian Government. We must have your
contract addendum that specifically deals with this issue of
Canadian Taxes, so that we can incorporate that language into our
Contract with the ISU.

E-mail Chain Among Stacy Sha& Tracey Kelly, RCMP MSJEx. 59 [Dkt. 62-63ht
CCCM10760. Ms. Shaansweredhat Royal Caribbeanvas studying théaxissue and working

on its responsalthough itassumedthat taxes will be dugnd understood] that a pursuit of a
remission will take place in the coming yéard. at CCCM10759. Ms. Shaferecast that

Royal Garibbean would require approximately $2.8 million per ship to b@aikby CCCM if

no tax remission were in placéd. Answering Ms. Shaw on September 11, Mr. Kelly suggested
that“CCCM and ISU will pursue a TAX Remission for the Cruise Lines, thatda®takes up to
12 months, if by September 2009 the TAX Remission is not complete (or successful), then
CCCM will receive additional Funds from the ISU to establisfLatter of Credit]for the stated
amount of Taxes. This TAX LOC will remain ptace until TAXES are assessed. The Canadian

Taxes will be paid from this LOC.E-mail ChainBetweenStacy Shaw& Tracey Kelly,RCMP
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MSJ, Ex. 59 at CCCM10758. Mr. Kelly and Ms. Shaw also spoke by phone later that day and
Mr. Kelly told Ms. Shaw that Royal Caribbeartax projection wa®50% higher than the other
Lines”* 1d. at CCCM10757.

Royal Caribbean sent a second draft charter party agreendntKelly on
September 12E-smail from Tracey Kelly to CCCM Parers& E-mail from Stacy Shaw to
Tracey Kelly,RCMP MSJ, K. 26 [Dkt. 62-30]. Still labeled“For Discussion Purposes Onlyt”
was far more complete than its predecesthrat CCCM4246.However, Royal Caribbe&s
offer was onlyvalid if a charter party agreement were executed no later than September 17,
2008,anda letter of credit provield no later than September 30, 2008.at CCCM4259.Royal
Caribbeamamedlewel of the SeandRadiance of the Seé#&sr charter and both ships were
mentioned irthe replacement clauséd. at CCCM4246, CCCM4256. The proposal would
requireCCCM to pay Ryal Caribbear$18,736,800.00USD by May 31, 2009 and
$1,240,830.00USD by December 31, 200@.at CCCM4250. Royal Caribbean solvedtéts
problem by making CCCM responsible fary and all TAXES. Id. at CCCM4249-501In
addition,Royal Caribbean wantdd/o letters of credit, one tesé&cure CRUISE LINE for the
Purchasés obligations under this Agreement” for $13,115,760.00USD, and a secosectoré
CRUISE LINE for the Purchaser’s obligations under this Agreement relatiestimated
TAXES,” in the amount of $5,700,000.00USId. at CCCM4251.

As CCCM was grappling witRoyal Caribbeato negotiate charter party

agreements, Mr. Day of RCMP was grappling with the need to increase thectpnte to

29|t was Royal Caribbean’s estimated tax liability that sent Mr. Kelly off to tglkiith
Norwegian Cruise Lines as an alternati8eeE-mail Chain Among Tracey Kelly, CCCM
Partners & Norwegian Cruise Line Representatives, RCMP Opp., Ex. 77 &TZ64 [Dkt.
66-79] (“Because of Stacy’'s most recent email, | am not willing to let go of NQif get.

.. . Keeping all options OPEN.”).
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cover taxes on the cruise lines. It appears that his request was not warmbdiezeive first
spoke tdDeirdre Dare, a senior RCMP staffer, and then sent her an email on Sept@rtier
warn that considerable money damages would be due to CCCM if RCMP reqtitkatontract
instead of increasing its value

Following up on our discussion.

The contract with Cruise Connections Charter Management LP
(CCCM) stipulates that thegrovide a specific amount of beds in
Vancouver at the required time. In order to do that, CCCM has
entered in to contracts with the ship owners (cruise lines) through
contracts referred to as chartearty Agreements (CP#8). This
process has progressedthe point that we have been advised of
the specific names and ownership of the vessels that will be sent to
vancouver [sic] to meet the requirement.

The contract at this point contains language that requires payment
in full for any cancellation or reduction in service. While we would
be able to try and negotiate that amount downwards, there would
be little incentive on the part of the contractor to do so.
On that basis, any effort to reduce the value of the contract would
result in the crown paying damages in an amount close or equal to
the value of the contract.

While our general conditions provide us with the ability to cancel a
contract for the conveance of the crown, that results in damages
flowing to the contractor for all expenses incurred abedwhich
could be in the millions. It is my opinion that we must consider our
commitment under this contract to fdxeed and that any attempt to
modify it to reflect the current limitation we aseeking to have
changed to be impracticalhe potential costs to the crown would
far outweigh any perceived benefits.

E-mail from Michael Day to Deirdre Daret al, CCCM Reply, Ex. 10 [Dkt. 70-10] at
CAN20596. Later on the same day, Mr. Day wrote again to Ms. Dare, setting out thedfistory
the CCCMRCMP cantract and requesting authorization for an additi&i&l million“in the

event that CRA rules that the contractor is to pay corporate 'takemail ChainAmong

Deirdre Dare& Michael Day.et al, Excel Spreadshe&t BackgroundDoc., CCCM MSJ, Ex. 23

[Dkt. 65-14] at CAN20556-57Mr. Day attached a spreadsheet and a lengthy narratikis
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email; the narrative explainéthe history and background of the contract for accommodation
vessels, the background on the corporate tax issue and the possible impact ai.that.”
CAN20554. The spreadsheet illustrated the sequence of negotiations as the number of beds
increasd. Id. at CAN20555.As Mr. Day s narrative statedhe and Ms. Meikle considered
corporateaxes®extraordinary and unforeseen until tigavere®identified by the contractor
providing the accommodation vessel$d. at CAN20556-57 Mr. Day testified at deposition
that by the timdne wrote ® Ms. Dare, the RCMP had agreed to pay those very taxes that the
Cruise Lines were expressingncern about. Day Dep. at 88.

The narrative document confirms Mr. Dagontemporaneoustentional
agreemento bindRCMP topayCanadian taxeassessed agairtbie cruise linesandconfirms
many details of the partiesontracting history Mr. Day wrote to Ms. Dare:

Proposal: To increase the current single vendor aggregate contract
value to $70 million form [sic] $60 million to allow for potential
increased cost solely due to extraordinary taxes that may be
imposed by Canada

Background: In Decembe2007, Treasury Board (TB 834086),
granted the RCMP an exceptional contracting limit to enter into
service contracts for an aggregate amount of up to $85 million for
temporary accommodations for policing and security personnel
deployed during the 2010 Olyit and Paralympic Winter Games.

In addition, Treasury Board noted that no vendor shall be awarded
contracts whose aggregate amount will exceed $40 million.
In May, 2008 a competitive contract was issued to secure two
vessels to be berthed in downtown Vancouver to provide 4104
beds at a cost of $37.9 million plus $1.9 million in GST, resulting
in a total aggregate value of $39.8 millign

In June 2008, Treasury Board (TB 834469) granted the RCMP an
increase in the exceptional contracting limit for tenapyp
accommodations. This was in response to the inclusion of a
substantial increase to the requirement by the Department of
National Defence (DND) as a major partner in the provision of
security. The exceptional contracting authority increased to $140
million from $85 million and the single vendor aggregate value
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limitation increased to $60 million from $40 million. The increase
to the single vendor aggregate limit recognized that an option was
available to contract for a third, smaller vessel that would
accommodate the majority of the DND requirement in the Metro
Vancouver area, without adversely impacting the availability of
traditional accommodation at Games time.

The option for the third vessel to provide an additional 1248 beds
for DND was exerciseth June, 2008. Fees for this contract will be
paid by the ISU and recovered from the Canadian Forces by
interdepartmental settlement.

The addition of the third vessel resulted in a contract for 5,352
beds at a cost of $54.3 million plus $2.7 million in GST, resulting
in a total aggregate value of $58.0 million.

In July 2008, the determination of the actual vessels that would be
dispatched to Vancouver resulted in a minor change of the bed
total to 5,468 from 5,352. This change increased the contrart val
to $55.4 million plus $2.8 million in GST resulting in a total
aggregate value of $59.2 million.

In September 2008, a potential additional cost related to the
possible applicability of corporate taxes was identified by the

contractor providing the accommodation vessels. The issue was
raised to the contractor by the cruise ship lines during the final

negotiation of the Charter Party Agreements.

Cruise ships are considered by Canada Revenue Agency (CRA) to
be the same as foreign transportation companies that come in and
out of Canada to do business. Under that interpretation, they do not
normally attract corporate taxes in Canada. In this instance, the
extended berthing periods of the vessels in Canada presents the
possibility that the unique nature tifis charter may attract these
taxes.

The RCMP and the contractor have approached the Olympic
Section of CRA seeking a clarification and ruling on this point.
CRA has not been able to provide us with an estimate of when we
can expect a ruling on the gties.

In the event such taxes are assessed, they have been estimated at
approximately $5.5 million. The terms of the contract stipulate that
any changes to existing taxes or the imposition of new taxes are
considered to be extra to the contract.
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Conclusion:

The imposition of this tax would increase the contract value to an

estimated $64.7 million including GST. That amount exceeds the

current aggregate limit of $60 million to a single vendor stipulated

in TB minute 834469.

On that basis, the RCMP isquesting that the aggregate limit of

$60 million to a single vendor be increased to $70 million for this

vendor only. This increase of $10 million is composed of two

elements. An additional $4.7 million is required in the event that

CRA rules that the cdractor is to pay corporate taxes. The second

component is a $5.7 million contingency in the event that other

unforeseen costs arise. This contingency would allow additional

flexibility in contracting so as to avoid having to return to Treasury

Board for ncreases to the special contracting limit.

E-mail ChainAmongDeirdre Dare& Michael Day,et al, Excel Spreadsheet Background

Doc., CCCM MSJ, Ex. 23 at CAN20556—-5&sked about this email and its attachments at
depositionMs. Daretestified thatMr. Day sent her this information in preparation for Ms. Dare
to make agbmission to the Treasury Board for additional spending authority. Deposition of
Deirdre Dare‘(Dare Dep’), June 26, 2012, CCCM Reply, Ex. 3 [Dkt. 70-3] at 78-80.

On September 13, 2008, Mr. Kelly received tingt firaft of a charter party
agreementrom Ms. Puma of dlland America E-mail from Alexis Puma to Tracey Kelly &
First Draft HAL CPA,RCMP MSJ, K. 25 [Dkt. 6229]. The proposed charter agreemenats
for ms Statendanmheshp RCMPhad toured in August, and it carried an option date of
September 12, 2008ke., theday before CCCM received itdolland America proposeitiree
payments from CCCM: security of $6,608,056 duel&@s after a final charter party agreement
was signeda final payment of $9,440,080 due May 31, 2009; and “$2,929,680" in “additional
tax’ due on July 15, 2009ld. at CCCM4356-57Holland America proposed to reserve the

right to substitutéany vessel of adequate size and similar standards as the VES&EIprior

consent of CCCMid. at CCCM4369;andproposedhat U.S. maritime lawvould goven its

91



charter, with disputes resolved in Washingttat&id. at CCCM4375. The proposed charter
party agreement from Holland America atsmtained lengthy provisions on taxes, with the
repeated effect of requiring CCCM to reimburse Holland America for any aadsa§sed taxes.
Id. at CCCM4362, CCCM4365—66.

On that same day, September REMP delegates inspect&hdiance of the
Seasa Royal Caribbean ship. During the tour, Ms. Edwaedglained . .that the Radiance of
the Seas was part of Royal CaribbBesaRadiance class of ships, identical in all material respects
with the other ships in that class” and “that it was common in the industry for ships avitlass
to be switched for various reasons, but that in any case the ship which would be brouygbrt int
for the Olympics would be a Radiance class vessel that satisfied the requsehCruise
Connectionstontract with the RCMP 1l Edwards Det 1 15. Ms. Edwards avers thahét
RCMP officials informedher] that this arrangement was acceptable, and that the Radiance of
the Seas in particular, and the Radiance class in general, would be acceptakledoingsthe
Olympics” Id.

T. September 15 through 23CCCM Proposes Contract Clarification; Further

Involvement with CRA; CCCM ’s Lawyers Involved; Negotiations with Royal
Caribbean

As he hadorecaston September 10/r. Kelly senta“Prgposed Clarification to
Contract to Ms. Meikle on September 15. r&ail from Tracey Kelly to Kelly Meikle&
Proposed Clarification to Contract, CCCM MSJ, Ex. 29 [Dkt. 65-20] at CAN7859. In his cover
email Mr. Kelly wrote: “As promised, attached is our ISU Contract Clarificatn Taxes. For
your review and if approved, please sign, scan, and then email back to me. This document is
requested by the cruise lines prior to finalizing CPA.We.expect to finalize CPAs this week.

The Financing is approved . . . 1d.
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The Proposed Clarification would have adopted the cafraetion that CCCM
had discussenhternallyin the prior days: RCMP would apply for tax relief for the cruise lines
and, if unsuccessful, woulthythe cruise linédaxes. The Proposed Clarificatiemphasized
RCMP stax-paynent obligation fronthe Bid, to which Mr. Day and M#/eikle had directed
CCCM; it was designetb obtainexplicit confirmation from RCMPhat“the term'all taxes
shall be interpreted to include, without limitation, all taxes of any kind imposedr®ad@a. . ,
including without limitation, income, capital, sales, goods and services or ex@sedad
levies, duties, deductions and withholdings, incurred byH@lland Americaland Royal
Caribbean . .in connection with the respective charter party agreemen(ghe“Pass Through
Tax Cost¥); and (ii) the Contractor or the partners thereof (IGECM Tax Cost¥) in
connection with the Contract.ld. at CAN7860—61.

CCCM's lawyer in North CarolinaVilliam Joynercalled Ms.Meikle on
September 18 and then sent a followemailto advance alightly different“Tax Proposal.”
CCCM recognized that RCMP had a “$60 million per vendor cap[, which] preclu@&)dfom
confirming additional monies to cover these taxes in totalhad-from G. William Joyner, IlI
to Kelly Meikle, et al, RCMP Opp., Ex. 69 [Dkt. 66-71] at CAN19717-18. To address this
limitation, CCCM proposed that RCMP pay directly $1,777,000 for Garbage Disposal,
Recycling, Pilotage and oththird-party costswhile leaving the condict value payable to
CCCM at $CDN7,308,116; that RCMP would pay all tavessessed against the cruise lines and
CCCMup to its contract limit of $6@nillion, unless it obtained greatexpenditure authority;
that RCMP would immediately apply for and use its good efforts to obtain gexgkemditure
authority; and that RCMP would apply for and use its good efforts to obtain a tax ocenfiiean

theCanada Revenue Agencyd.
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Mr. Joynets emailis notable for appearing to confiihs. Meikle’s assurances
that RCMP haddgreed that the Canadian taxes ttwe responsibility of the ISU” althoughwas
unable to provide furthewritten assurance becausk“the $60 million per vendor capalso
part ofthe emails between Mr. Day and Ms. Darkel. There washo immediate response.

Cana@ Revenue again askédis. Edwards on September 17 for the cruise lines’
tax “filing information” and a copy of the mosttomplete contract between CCCM and the
Cruise Line. E-mail from Lana Sharpe to Susan Edwastsal, RCMP Opp., Ex. 61 [Dkt. 66-
63] at CCCM4641.This time,Mr. Kelly answeredhe next daynd forwarde@n email from
Royal Caribbeathat stated in relevant paftWe do file and pay income taxes in the US[,] but
only on a small portion of our worldwide income. Liberia does not impose income taxes on
[Royal Caribbean] In genera[Royal Caribbean{loes not pay income taxes anywhere else in
the world with the exception of a few cruises in certain countriesyialEChain Amonglracey
Kelly & Lana Sharpegt al, RCMP Opp., Ex. 63 [Dkt. 66-65] at CCCM476Because the
Royal Caribbean emadllso referenced dremail of September Bregarding Permanentriity
status, Canada Revenuwssked for a copy of thatrail too,id.; Mr. Kelly declined, writing:

“We had sent an email to [Royal Caribbeaxplaining whafPermanent Entity$tatus meant
and requesting the information of where they file taxes. Tladosg way to say that the
referenced email did not contain any usable informatideh.'at CCCM4766. Mr. Kelly then
directed Ms. Sharpe tdo [CCCM's] Canadian Legy Counsel for this project, TJ Kang of
McCarthy Tétrault LLP in Calgary.ld. Finally, Mr. Kelly noted that: As for Holland America
Line, they have not sent a formal notification, but they file ship[-]based revenuedagnm

Netherlands/Antillles. They also file income taxes in the states for their USiatams: Id.
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Thiswas the last interaction betwe€CCM and theCanada Revenue AgenbgforeCCCM's
relationship withRCMP broke down completely.

Despite uncertainty about RCMPacceptance of its most recent Tax Proposal,
CCCM continued its negotiations witloffal Carilbean. CCCM received third draft of a
charter agreement from Royal Caribbean on September 19. Royal Casbhaaagement
urged a speedy resolution of the negotiatisesause dfthe impact of this project to open
deployment and pending announceménkE-mail Chain BetweefStacy Shav& Tracey Kelly,
RCMP MSJ, Ex. 27 [Dkt. 62-31] at CCCM11220.

Royal Caribbeas third proposed charter agreement was not much different from
its second. It continued to require CCCM to pay all Canadian taxes, althougkebeavere to
be paid directly to the Canadian taxingherities (national, provincial, municipal) and not to
Royal Caribbeanld. at CCCM11226. The payment provisions were unchanged, and the
security provision was modified ongfightly to reducehe amount of the first letter of credit
from $13,115,760 to $12,716,97@l. at CCCM11227-28Royal Caribbeamlso inserted a
more expansiveght to substituteships “with a capacity of 2,110 or greater and with comparable
amenitie$ but not necessasrily within the Radiance class of sHijhsat CCCM11234.
Mr. Kelly sent backproposed revisions on September 23, 2008naitfrom Tracey Kelly to
Stacy Shawvith Revised RCCL CPA, RCMP MSHx. 29 [Dkt. 62-33]. Tls fourth draft
contained only two sudbantive areas of change, thermionportant being a complete revisian t
Section 5 on Taxes and Fees, called Rider 5A. CCCM'’s Rider 5A provided that CCCM would
be responsible for “any applicable Canadian federal, state, municipal, prbemaiaer
governmental or quasi-governmental sales, use, \edided, excise, or other taxes, duties, fees

or charges (whether now in existence or hereafter imposed or changed)” aeduuasirto
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“reimburse CRUISE LINE for any and all Canadian federal, state, maharprovincial
income taxes actually imposed against CRUISE LINH. at CCCM4933-35Mr. Kelly wrote
that these changes wér@med at ensuring that the Cruise Line{\ipuld] comply with all
Canadian filing and other requirements on a timely b&gigwould] take commercially
reasonable efforts to minimize Canadian taxes; andwayld] deliver to CCCM any refund of
Canadian taxes that they receive for wHBCM has made a prior paymentd. at
CCCM4928. Mr. Kelly added that CCCM'’s proabsvas®aimed at making clear that CCCM
pay Canadian tax only to the extent that it does not minimize other foreigrptyase by the
Cruise Line and confirm that carriage of any dispute in respect of tavavdtnadian
governmental authority is contled by CCCM” 1d. Mr. Kelly also insertedhree sentences to
the Security section of the draft charter party agreement to clarif¢@@m would provide a
Tax Letter of Credit to Royal Caribbean only 12 months after execution of therchgreement
and only if a tax remission were not obtained by that tirdeat CCCM4936-37.

While Royal Caribbeamnd CCCM werghus negotiating final terms for a charter
party agreementormande MorinRCMPDirector of Strategic ProcuremantOttawa,became
involved in the ISUS vessel chartering projecthe first indication in the record of Ms. Morg’
involvement comes froran internal email written on September 19, 2008, in which Ms. Morin
reacted to Mr. Joyn&s email to Ms. Meikle:

We will need to be vergareful with this firm. We have never said

what they are stating in the second sentence of their erfiale

understand that that the ISU has agreed that the Canadian taxes are

the responsibility of the ISU. | will rebut this in a subsequent

email. Ths firm has to pay the income tax on it revenue [sic] from

this contract not the Crown so we have to be very careful.

Furthermore, the email content does not quite resemble the

information they provided us on the phone, one more reason to be
cautious.
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E-mall Chain Among Normande Morin &elly Meikle, et al, CCCM MSJ, Ex. 31 [Dkt. 65-21]
at CAN7791. Ms. Meikle wrote back:

The clause you are referringigin new" confirmation agreemeht
(their words) which they wanted me to sign. | told them | was not
prepared to sign it. For the reasons you outline as well as we could
not establish who théaffiliates’ were. | also reiterated the
contents on withholding tax, which is for employees. The way |
understand this from Immigration Canada, if an [sic] perison
working on a vessel, and they spend more than 8 hours on shore,
withholding tax (employee/employer contributions) MAY be
applicable. We cannot establish how many people this will
involve on three cruise ships and so, | told them that no one must
leavethe ship or conversely, no one can be off the ship for more
than 4 hours.

| am not happy with the way this is transpiring. The Charterer
asked for an extension to September 1, then changed cruise ship
supplier, then ask [sic] for an extension, and then brought this mess
forward. They were awarded the contract verbally (to their
Canadian affiliate who actually submitted the bid) on June 27.
Then they asked that all correspondence go to their American
affiliate. | did not think the withholding tax issue would apply as
this was bid by a Canadian firm with a Canadian GST #.

| have to apologize to all of you for this mess. | feel really bad.
This is such a unique procurement for all of us, but I think | should
have researched all this in a lot more detaibr to moving
forward, but like anything we seem to do, time and human
resource constraints do [nottg] give us the luxury of this.

U. September 26 through 30Normande Morin Replaces Kelly Meikleas RCMP
Contracting Authority ; Contractual Relationship Begins to Break Down

Ms. Morin reviewed thdrticles of Agreemensometimebetween September 22
and September 26, 2008. Deposition of Normande Morin (“Morin Dep.”), June 27, 2012,
CCCM MSJ, Ex. 30 [Dkt. 60-30], RCMP Opp., Ex 6 [Dkt. 66-8], CCCM Opp., Ex. 42 [Dkt. 67-
42]at90. In a letter tittedNomination of Cruise Ships and Security Requirement” and faxed to
CCCM on Friday, September 26, 2008. Morin demandedhat CCCM*nominate the vessels

and provide the security documentathin aweek
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The RCMP wishes to inform you that the Contracting Authority
for the Contract has been replaced by Normande Morin, or a
representative, and that contract clause 5.1 is hereby amended
accordingly. Please direct all further correspondence on thimfile
the undersigned.

In accordance with Clause 4, Anné&” of the contract, the
Contractor shall identify and secure vessels within 30 days of
contract award. The Contractor was provided additional time to
identify and secure the vessels and, accordingly, the Contractor
was required to secure the vessel by September 19, 2008. To date,
the Contractor has not identified or secured the vessels.

Cruise Connection Charter Management 1, LP has submitted to the
RCMP a tax request for our review. Pleasfer, amongst others,

to Contract clause 10(b) and to 9676 General Conditions Services
Articles 3 and 35. The RCMP is dealing in good faith and will
honor its contract dated July 28, 2008.

Failure by the contractor to secure vessels and comply with the
security requirement by the required date constitutes a breach
under the contract. The Contractor must nominate the vessels and
provide the security documents required by 4:00PM Eastern

Daylight Saving time October 3, 2008 to prevent further action by
the Crown.

Letter from Normande Morin to CCCM, CCCM MSJ, Ex. 32 [Dkt. 65-22] at CAN19480.

Ms. Morin's lettercaused immediateoncern. Seell Edwards Decl. 1.7 (“Ms.
Morin’s letter confirmed the concerns previously expressed by Ms. Meikle regaingin
negative impact of Ottav&involvement, and specifically gave us concern that Ms. Morin was
eager to find any excuse to terminate the contract with Cruise Connegtinislt. Kelly

answeredVs. Morinby emailon Sunday, September 28, writing:

30 Ms. Mekle, “with whom [Ms. Edwards] had a good relationship,” had explained in September
“that RCMP officials in Ottawa were taking over contract responsibilities thratpveviousy
assigned to her and Mr. Day.” Il Edwards Decl. § 12. Ms. Edwards couldecatl‘the

specific language that Ms. Meikle used” bunhtlerstood that she was very concerned that

RCMP officials in Ottawa would have serious problems with her and Mr. Day’s hgraflthis
contract.” Id.  14.
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Thank youfor your fax of 9/26/08. As our group works to keep
good records of all communications with the ISU, we ask if future
written correspondence could be via email. One of the points you
noted was in regards to the tifiiee with the ISU. Please see
below email from former Contracting Authority (dated 9/04/08)
that suspends tird@e until the Tax issue is resolved. In an effort

to move our project forward the attached document addresses the
points from your faxed letter of 9/26/08.

E-mail Chain Among Taey Kelly, Kelly Meikle & Normande Moringt al, & CCCM Doc.,
RCMP Opp., Ex. 28 [Dkt. 67-28] at CAN2076. The attachment was titled “Nomination of
Cruise Ships and Security Requirement” and contained a lengthy rebuttal ofjdigane
assertions made in Ms. Morsh\September 26 letter:

In accordance to Clause 4, Annex A, the Contrasthall identify

and secure vessels within 30 days of contract award. In your letter
you identify that we were to have done so by September 19, 2008.
Plese refer to Attachment #1 where it states that the previous
Contracting Authority suspended the deadline of September 19,
2008 to allow time for the Federal Government to address the tax
concerns.

CCCM has verbally nominated all 3 ships on many occasmns
the Contracting Authority, to the Director of Security and Director
of Accommodations as the Holland America Ship, Statendam
(1248 capacity) and the RCCL sister ships, The Radiance of the
Seas and the Jewel of the Seas (2110 capacity each). In gdaBtion
per Contract Clause 6 (6.1)(6.2) Vessel Inspection. 6.1 provides
that, “ ... contractor must arrange a meeting within 30 days of
contract award between Ship Staff and LSU.”

These Clauses have been met, as meetings with Executives, and on
site Tours on all the nominated Ships (or sister ship) occurred on
August 23, 2008 onboard the Statendam, and again on September
13, 2008 on board the Radiance of the Seas. . . .

Further, we identified many times to the Contracting Authority that
CCCM has scured the vessels to 99% (as of Monday, September
8, 2008) but that CCCM could not complete to 100% without the
RCMP defining and agreeing to a process that would meet the tax
requirements of the Contract dated July 28, 2008 and sought many
opportuniiesto meet and address this.
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We had no communications with the Contracting Authority for 9
critical days despite daily emails and phone messages left so that
CCCM could fully secure the vessels to 100%. Those emails and
phone records are available upon esju

On September 27, CCCM receives your fax.

CCCM is ready and eager to move to 100% completion on this
Contract.

Documented over the last month to the previous Contracting
Authority, the required actions to complete the contract are:

1. CCCM requests that the RCMP define the process that would
meet the tax concerns of the Contractor prior to final signatures of
the Cruise Line Contracts.

2. The RCMP, at the request of CCCM and of the Royal Bank of
Canada, reviews all Cruise Line Contracts, (@GrarParty
AgreementsCPA’s).

3. The RCMP acknowledges the Assignment of Funds as per the
Federal Financial Administration Act.

Normande, will you be the person to review and acknowledge
these documents or will we work with Mike McAuley in
Vancouver fotthis final review?

CCCM believes that this review is best facilitated in person, and it
must completed no later than Wednesday, October 1, 2008 in order
to meet all expectations by the RCMP, CCCM, RBC and Cruise
Lines partners. CCCM notes that you are Ottawa.
During this final time line to completing all CP&\and financial
requirements for the Bank, there has been a significant lack of
communication from the RCMP. We are at a critical juncture
where we must now meet all the above requirements wit8in
hours.

We look forward to meeting and working with you, Normdride
and we will continue to work in good faith and bring best efforts to
meet and exceed RCMP expectations.
Id. at CAN2080-8Xformatting as in original)
Ms. Morin and Mr. Kelly spoke by telephone on Monday, September 29, and Mr.

Kelly then sent another email to Ms. Morin, which she printed and on which she wrote
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comments.E-4mail from Tracey Kelly to Normande Moriet al, with Ms. Morin’s Notes,
CCCM MSJ, Ex. 34 [Dkt. 65-24keeMorin Dep. at 150 (acknowledging handwritten notes).
Thatdocument, with Ms. Morirg notes in italicseads as follows:

As a followrup we discussed.. email communications that were
sent to you, the following titles are in the Subject line:
1. Response to new Contracting Authority (sent Sunday
9/28/08)—being prepared —addressed

As noted in our first communication .we are requesting. .. a
formal review and acknowledgement of the following items for
Wednesday (10/01/08) of this week:document argsic] to be
submitted to my ATTENTION

A. Define the Process that will meet the Tax conceiseady
addressed no further clari will be pfidleg.]

B. Review all cruise line Charter Party Contraetghere are

Since September 8, 2008 series of requests for action of the
(former) Contracting Authority have not been responded to.
Because of this lack of response, we are in a critical-limeein
order to meet our objectives and deliver the charter cruise vessels.

Id. at CAN2049. At her deposition, Ms. Morin testified that theo*further clari line meanthat
“no further clarificationwould be provided on the tax issbhecause she believed she had made
RCMPs position with respect tGanadiartaxes clear by September 29, 2008. Morin Dep. at
151-52.
Ms. Morin sent é&september 30 letter to CCCiditerating her position on
payment of Canadian taxes
As stated in our letter dated September 26, 2008, tax items are
articulated in the Contract and the parties are to be guided

accordingly There are no other tax processes and the Contract
makes no provisions for the Contractor to impose conditions on tax
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items in the contract. The Contractor must respect the contract and
proceed without further delays.

The Contractor is required to idédgtand secure the vessels in
accordance with contract article 4. Securing the Vessels. The
following must be provided by the Contractor and has not been
received to date:

* Proof of securing vessels and the payment to the vessel providers
have not been provided.

* Information related to specifics of the vessels has not been
provided.

Failure by the contractor to secure vessels and comply with
contract requirements by the required date constitutes a breach
under the contract. The Contractor tnoeminate the vessels and

comply with the requirements of the contract by 4:00PM October
3, 2008 to prevent further action by the Crown.

Letter from Normande Morin to CCCM, CCCM MSJ, Ex. 35 [Dkt. 65-25] at CAN198&4also
CCCM Opp., Ex. 32 [Dkt. 67-32].

V. Evening of September 30CCCM Prepares Nomination Documents

On the evening of September 30, with only four days remaining before the
deadline imposed by Ms. Morin, the CCCM partners scrambled to finalize their niomsnafs
stated above, three shkipad beerthe subject of the ongoing negotiations between CCCM and
the cruise lines: Byal Caribbeais Jewel of the SeaandRadiance of the Seasnd Holland
Americds ms StatendamCCCM was required to provid@ter alia, “Name of the Vessel;
Official number, Class, year built, Flag, length, beam, displacement,dJassinger capacity,
proof of Health Canada inspection of no less than 95% in the last two yéatislés of
AgreementAnnex A 8§ 4.7. The Articles of Agreemerdlsorequired ‘a HealthCanada Cruise
ship Inspection score of no less than 95% for the year 2006 and &@dWithin ten (10) days

of the vessel receiving, the Inspection scores for the years 2008 and B)0Arinex A 8§ 5.4.
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1. Discussion of Nomination of Ships by Class

In their September 30 emailkie CCCM partners discussed for the first time
nominating a ship by class of ship instead of Bpecificshipname—for example, “two ships
from the Poyal CaribbeafRadiance Clagsnstead ofRadiance of the SeasidJewelof the
Seas RCMP contends that the contract required CCCM to nominate specificlshipsmeand
CCCM argueghat cruise contracting industry practice is to refarlésses of ships

Cruise ships within a giveriass are calletkister shipsand arestructurally
identical. | Edwards Dep. at 50 (sister ships are “completely identicapefor probably
interior design and carpet coloyrKelly Dep. at 31(Ships are designed, for lack of a better
term, in a cookie-cutter format. So once you understand the class of the vesgel alhéye
same. You know, it would be like you driving a Mercedes E350, and Corinne has a Mercedes
E350. Well, they are built exactly the same; right3haw Dep. at 160 (stating thatll
Radianceclass ships arébasicdly identical’ “[f[rom a physical standpoin). Noteworthy is the
language of the signed Minutes of the June 3, 2008, meetingit: “the original bid award of
3 ships (2 Fantasy Class Carnival Ships, 1 S Class Holland America Line 8hipypwve
forward.” Minutes at CAN9671-72. Cruise industry practi@s also clear, according to the
CCCM partners.Ms. Edwards testified:

A. ...You never—as | explained beforejust do one ship; you
do a class of vessels.

Q. Does it say that you were to providelass of vessels or that
you were to provide vessels?

A. It is imperative we attempt to provide the vessels. For ussthat

a class. | know that it seemsb#a awkward, but in the industry
thats what we mean
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Q ...Why would you have listed goticular ships if you were
supposed to have nominated only classes of vessel?

A. | could have just as easily have put thmasdamor the

StatendamYou pick one so that people can actually look at it, but
it’s a class of ship. That's what we do.

| Edwads Dep. at 49-5Gee also idat 54, 74.Mr. Kelly’s testimony wa accord
A: ...So its really the class of vessels. Securing them or which
final ships came through would have been done at the CPA level.
But even at the CPA level, it would saysdaof vessel.

Q. The charter party agreement was not for specific ships? It was
for class of vessel?

A. Charter agreements are always for specific ships, but it will
bring in class of vessel.

Kelly Dep. at 3+32;see also idat 67. RCMPs counsel had the following exchange with Mike
Sloane during Mr. Sloane’s deposition:

Q. The name of a ship doesniatter in a charter party agreement?

A. No.

Q. Ever?

A. No.

Q. When you book passengers on cruise lines at Cruise

Connections, Inc., do you book them on specific ships or do you

tell passengers thag going to be booked on some class of ship?

A. We book them on a specific ship. But if you read the ticket, it
says that at any time the cruise lines can change it

M. Sloane Dep. at 53-54. For lpiart, Phillip Sloane statetiAnd so if you're in the business, if
you're in the ship business, if ya'in the charter business, you know that any shigbean
replaced with an equal ship of equal quality, sind spacé. P. Sloane Dep. at 43.

When aked whethethe contract required CCCM tmominate classesf ships or
.. .nominate specific vesséldfls. Edwardsanswered“We were asked to nominate vessels,
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and we knew when everybody agreed that the substitution of vessels—it is not a point of
anyhing for us’ | Edwards Dep. at 54Mr. Kelly testified that RCMPrequested tat we
nominate specific vessélsKelly Dep. at 32. Mike Sloane, however, testifie@. Mr. Sloane,
CCCM's contract with the RCMP required CCCM to nominate vessels?HE WITNESS:
Class of vessels.M. Sloane Dep. at 3%ee also idat 45 (“Q. Where in the document dae
refer to‘class of vessel8 A. Doesnt.”). And Phillip Sloane testified thdthe Royal Caribbean
Cruise Lines ships were [R]adiance class shipih is what the contract called for, a class of
ship.” P. Sloane Dep. at 26.

Theindustry flexibility is reflected in theessel replacement clauses that are
apparently standard ioharter party agreement¥he CCCM partnetsdeposition testimony
about classes versus specific ships referenced such cl&es&lly Dep. at 50 (Cruise lines
have the ability to interchange clas8gdv. Sloane Dep. at 5354 (‘Because in the contract, it
says that the cruise lines can substitute ships at any ttheeships arénsafe or if theres a
problem with the ships. . It.says that they can change the ship at any.t)nfe. Sloane Dep. at
43 (“And so at any point in time, that ship could have been replaced by another ship of equal
class’). Notably, 84.11 ofAnnex A ofthe RFP agreed thdt]he cruise ship line shall have the
option to substitute the vessels of similar size and quality that fully meets [siepthieement of
the ISU and the Contractor,” with limited conditions of prior approval and inspedBR.
Annex A, § 4.11.

2. September 30 Emails Preparing Nomination Documents

The flurry of emails and documents exchanged among the CCCM partners on
September 30 has becothe evidence behinone of RCMPS primary arguments in its motion

for summary judgmentRCMP argues that CCCM purposefully misled it by phrasing its
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nominationto maskCCCM's intent to use a ship with noncompliant health scores for the 2010
Olympics. Health scores for the fouelevant ships-Radiance of the Seakewel ofthe Seas
Serenade of the Seasd theStatendam-presented contract problems. With a 2008 score of 88
for Radiance of the Sea83 in 2007 fodewel of the Seaand 94 for th&tatendamn 2006 and
2007, the ships failed to meet ttaange of95 or betterrequired by the contract.

Michael Sloane acknowledged at depositivet Radiance of the Seagas not in
compliance in 2008. M. Sloane Dep. at 38 Kelly testified that‘[t]he health scores of the
cruise industry are exceptiohand “better tharany hotels,describing the singlscoreof 88for
Radiance of the Seas art'anomaly. Kelly Dep. at 66.

Ms. Edward<irculated a draft ofShip Nominations'to the CCCM partneren
September 30See8:01 p.m. E-mail from Susan Edwards to CCCM Partners, RCMP MSJ, Ex.
38 [Dkt. 62-42] at CCCM5276—78n the text of her coves-mail, Ms. Edwards sought their

advice

| am not sure how to sugar coat this if [sic] the Cruise Lines or we
feel it is too dibonest td mislead on the Ships being nominated.

| have made a startbut if the Cruise Lines and we, feel that we
can nominate 1 ship then exchange it with another as per the CPA
and its [sic] ability to‘replace the ships within 12 months due to
deployment then the attached document will change. Please
advise as soon as you can so | can fix the formatting or replace.
This will meet one of the RCMB requirements.. .

Id. at CCCM5276.Thedraft nominating document, intended for Ms. Morin, stated:

Please see attached printed emails that denote that these vessels
were previously nominated by class only as requested by the
Contracting Authority, due to National Security reasons. The class
of ships are the Radiance Class of Ships by Royal Caribbean
Cruise Lines. This is the only Class of ship with 2110 passengers
as agreed to in Contract Amendment on August 25, 2008.

Within the Radiance Class of Ships, there are 3 ships under
nomination:
Radiance of the Seas (Toured September 13, 2008)
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Serenade of the Seas

Jewel of the Seas

Brilliance of the Seas (deployed in Europe and not being
nominated)

Final deployment will be confirmed by the Cruise Lines 12 months
prior to the Charter date as per [CPA] (and also meets the required
National Security concerns pieusly addressed to CCCM)

Centre for Disease Control/Health Canada Scores for 2008/2007:
average 9498

The Holland America Line Ship nominated is within the S Class of
Ships.

Within the S Class, there are 2 ships under nomination:

Ryndam

Statendam

Final deployment will be confirmed by the Cruise Lines 12 months
prior to the Charter date as per the [CPA] . ..

Centre for Disease Control/Health Canada Scores 2008/2007:
average 9497.

Id. at CCCM5277-78.
Counsel for RCMP questioned Ms. Edwards at length during her deposition about
this email. Ms. Edwards testified:

A. ...l had made a start on collating all the sister information on
the sister vessels, the class. We had Ms. Morin not talking to us,
and—that s not the word-finding all of these huge roadblocks to
things that had been previously agreed to ad nauseam, i.e. the
taxes, i.e. the 90 percent letter of credit, and | would be darned if
we would—with Ms. Morin going down a garden path that was a
moot point with the ship-the vessel replacement. That had been
agreed to. | was frustrated and | did not want Ms. Morin to go
down a garden path, be led down a garden path where trying to get
her to understand what our industry is like when wetcaren get

her to talk about the big issues that had previously been agreed to.
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The vessel replacement clause was here. We knew what it meant.
The previous contracting authorities knew what it meant.

A. .. .[l]t was not too dishonest to mislead her on the ships being
nominated. We did not want to mislead her down a garden path
that she had no comprehension about when the previous
contracting authorities had agreed to it. It was in here about the
sister ships. She just didrget it, and | did not in any way want to
lead her down aagden path.

Q. What did you mean by sayirfg:am not sure how to sugar coat
this’?

A. | think | was trying to find a way to speak to somebody who
wasrnt going to speak back to me. Shpist there was no
communication. How do you sugar coat anything when theytwon
speak to you?

Q. So was Cruise Connections nominating Radiance of the Seas,
Serenade of the Seas, Jewel of the Seas?

A. Within that Radiance class of ships, yes, those were the three
that were immediately available to us.

Q. And below in the document, it say8Vithin the S class, there

are two ships under nomination: Ryndam and Stateridam.

Correct?

A. Yes, and there were others that we could call on if the vessel

replacement clause was required, because there are wmtegr s

ships there.
Edwards Dep. at 62—-64.

At 8:34 p.m.—approximately 30 minutafier sending her firstmail—Ms.
Edwards emailed the CCCM partners again, attaching a rewsesion of the Ship Nominations

to addthe Maasdanas a Holland America sistship, with a resulting improvement of that

cruise linés health scores from “94-97" to “94-98.” 8:34 PM E-mail from Susan Edwards to
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CCCM Partners, RCMP MSJ, Ex. 39 [Dkt. 62-43] at CCCM5279-81. Ms. Edwards wrote: “
added in thevlaasdamas it had goodcores. | printed off all the Health Canada and CDC scores
and they are ready to go when this next pakg [sic] is completdddt CCCM5279see also
| Edwards Dep. at 66 (acknowledging that the reference to “good sewmegd health scores).

Ms. Edwards then turned her attention to the other topics referenikd in
Morin’s most recent letter, writing at 8:43 p.m.:

1. It appears as if the RCMP will sign off on review of the
CPAs—as it is in the Contract.

2. Not sure about thisbut if the RCMP wott play ball with
signing the acknowledgment of the Assignment of Funds or not
agree to meet any of the other required documents from RBC.
Will RBC back out??

3. If the Bank drops outdo we have any other options??
Can we:

a) beg the cruise lines teait to April 2009? We are only months
away now! That would be a challenge?? But is it possible??
b) find anyone who can come up with the funds? . ..

4. | am trying to come up [sic] an out of the box solution.

5. Do we partner with the Cr@id.ines and use them to finance as

E-mail Chain Among CCCM Partnel®@CMP MSJ, Ex. 41 [Dkt. 625] at CCCM5286see also
RCMP MSJ, Ex. 87 [Dkt. 62-91fuplicate) At 9:01 p.m., Ms. Edwards sent anothenai to
bring her partners up to date:

Today’s letter required us to. .

2. Taxes—I think it was said that we must move on from this and
accept it for the moment. No action at this time.

3. ldentify the Vessels

Created a letter that waent to everyone for input. . ..

4. Proof of securing vessels and paymewe can provide proof
of securing vessels with CPé\they should be in tomorrow (ship
names on the CPA??)[.] The CPXs are scheduled to be received
in the morning and we should be able to send.
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—we cant currently provide proof of payment to the RCMP. The
RCMP have not received any of RBQdocuments. At this point,

do we simply send them and see what happens? We can send
supporting emails re: Assignment of Funds when we fax 'RBC
documents. . ..

6. Informaton Specific to the Vessel.

This is included in the Cruise Line Ship Nomination Document.
Pls refer.

Once we clear up as much as possible in this letter, then we move
to identify yet again our request for RBC documents to be signed
as outlined in 4 (with supporting emails).

7. We will reiterate in each rebuttal package that the timelines
were suspended and that we do not agree with the October 3 |
deadline as we have been waiting for the RCMP. Tracey, if you
could pls pull the emails that you like the best, and print them off
in preparation for faxing. Dohbe shy, print off as many as you
think will help us. We will send in order and swamp her with
evidence that we have been working in good faith. We will refer
to good faith, same as she did in hestfletter.

E-mail Chain AmondgCCCM PartnersRCMP MSJ Ex. 40 [Dkt. 6244] at CCCM5290891;see
alsoRCMP Opp., Ex. 72 [Dkt. 66-74] (duplicate). Phillip Sloane responded at 9:14 p.m.:

It is going to come down to whether the RCMP wants these cruise
shipsor not. They have been assigned the rights to Ballentyne
Pier. 1 think this is a big deal. . | think w/o a‘great reason this
would be a very BIG embarresment [sic] to the RCMP/ISU.

And what have we done that is soooooo outrageous that they
would want to‘fire’ us? It comes down to credibility. If we get
any flak from Normande we ALL get on a plane and get a meeting
with the ‘boss’ in Ottawa. We definitely have the records on our
side to fight'an action by the Crown.. . .BUT we have to keep
from shooting ourselves in the footWe should not have this
health issue on the ships at this point in the game. We knew about
this from the beginning. We have to be very careful in the future
and make sure we take care of the details.

E-mail Chain Amaig CCCM Partners, RCMP MSJ, Ex. 41 at CCCM5286 (emphasis added).
At her deposition, Ms. Edwards disclaimed any knowledgehait Phillip
Sloanes reference ttthis health issue” meant. | Edwards Dep. at B8. Sloanetestified that

with this email he was'basically sayingthat Ms. Morin was astick of dynamité who was
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“not being cooperative,” makinghreats; and “looking for trouble” instead of “coming up with
solutions.” P. Sloane Dep. at 41-43. Mr. Sloane acknowledged thétethigh*issuewas that:
“One of the ships . .and Im not sure even which one because | didr’twasrit involved in the
names of the ships, appears not to have met the criteria for health ddoes.43.

At 9:26 p.m., Phillip Sloane sent an additionahaH tothe CCCM partners,
suggestingWhat about having multiple ships [sic] names on the contract knowing full well the
ones the cruiselines [sic] want to use and then put the onus on them to get these ships up to
Canadian health standards by 12/31/097?7 Is this possible?dilEZhain Among CCCM
Partners, RCMP MSJ, Ex. 40 at CCCM5290. At his deposition, Mr. Sloane stated that he could
not “remember wh¥’ he wrote this anail and “really [did]n’t know why [he] did it.” P. Sloane
Dep. at 45. Ms. Edwards alssdaimed any understanding of what Mr. Sloane meant.
| Edwards Dep. at 73.

Ms. Edwards e-mailed Mr. Kelly at 9:27 p.m., including nothing in the body of
the email and attalsing a document with the filenani€ruise Connections Charter
Management (Clegr99.19.08.doc.” E-mail from Susan Edwards to Tracey KBRIMP MSJ,

Ex. 36 [Dkt. 62-40] at CCCM5292. The document is an unsighader party agreement with
Royal Caribbeamvith Microsoft Words Track Changes feature enabled. The tracked changes
for the first page show thaRadiance of the S€awasreplaced with' Serenade of the Séan

one place but not anotheld. at CCCM5293. Separately, at 9:56 p.m., Ms. Edwards responded
to Phillip Soane’s 9:26 p.m. e-mail about havingultiple ship naméson the document. 9:56

PM E-mail from Susan Edwards to CCCM Partners, RCMP MSJ, Ex. 42 [Dkt. 62-46] at

CCCM5321. She sent the CCCM partners a linktto://www.hesc.gc.ca/hivs/travel
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voyage/geeral/shipnavire-eng.phpwriting that she wancluding this Health Canada
explanation page in our package tomorrow so that she might ‘forgive us’ a few pdahts.”

At 10:07 p.m., Ms. Edwards sent the CCCM partners a document titled
“Amended Nominatia Document, writing: “Check this one out. | have printed off all the
supporting documents from Health Canada and CDC and they are ready to go.” 10:07 PM E-
mail from Susan Edwards to CCCM Partners, RCMP MSJ, Ex. 43 [Dkt. 62-47] at 68X3M
Compared to the 8:01 p.m. draft, the 10:07 p.m. version was shorter and contained the names of
fewer vessels; it stated:

Please see attached printed emails that denote that these vessels
were previously nominated bglass onlyas requested by the
Contracting Authority, due to National Security reasons.

The Class of Ships are the Radiance Class of Ships by Royal
Caribbean Cruise Lines.

This is only Class of ship with 2110 passengers as agreed to in
[sic] Contract Amendment on August 25, 2008.

Nominated Ships:

1. Serenade of the Seas (Toured sister ship Radiance of the Seas,
September 13, 2008)

2. Jewel of the Seas

Radiance Class

Registry: Bahamas

Official # (name) Serenade of the Seas, Jewel of the Seas.

Centre for Dsease Control/Health Canada Scores for 2008/2007
Jewel of the Seas: 99, 97 (did not call into Canada, hence CDC
scores)

Serenade of the Seas: 97, 99

The Holland America Line Ship nominated is within the S Class of
Ships.

3. Statendam
S Class

Official # (name) Statendam
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Centre for Disease Control/Health Canada Scores 2008/2007: 95,
94.

Id. at CCCM5324.

This draft is notable becaudgdackedany mention oRadiance of the Seasne
of the ships for which CCCM had been negotiatiidn Royal Caribbean but whidhad a
noncompliant health score of 88 in 2008. Instead, Ms. EdwardsamaedSerenade of the Seas
which had never incurred a noncompliant health score during the reported prilbig. Sloane
reponded to Ms. Edwards, asking: “The only change | see is you left off one of the RCCL
ships?” Email Chain AmondCCCM PartnersRCMP MSJ, Ex. 44 [Dkt. 62-48] at CCCM5331.
She responded: “Yes, | only put down the exact # of ships that we are contracting.for.”

W. Octoberl: CCCM Responds to September 30 Letter & Nominates Ships

CCCM sent Ms. Morin three groups of documentatober 3—two days in
advance of her deadline. The first group includeda‘(Response to Faxed Letter from
Contracting Authority on September 30, 2008, Subject: Nomination of Cruise Ships and Security
Requirementsand(ii) “Nominated Vessels and Information related to specifics of the véssels
Oct. 1, 2008, Fax from Susan Edwards to Normande Mo#tt&chs., part ofRCMPMSJ, EX.
10 [Dkt. 62-14] at CAN1378see alscCCCM MSJ, Ex. 38 [Dkt. 65-28] (dlipate with
“Received stamps). The“Response’from CCCM was a lengthy document that stated, in
relevant part:

The Contractor, in good faith, mustsabmit that the Contract is
vague in its description of processes as to how any additional
Taxes and impositions under General Conditions 9676 and this
contract will apply or look like. The Contractor must ask that t
Crown respect our need for this explanation which is reasonable to
request. We have been requesting this clarification since
September 2, 2008 and have provided a possible solution, see
attached: Tax Clarification. If the Crown does not agree to this
process included in the Tax Clarification, then it is reasonable, that
in good faith, that we accept the emails by Kelly Meikle and
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Michael Day that all taxes will be covered by the Crown and that
the Contractor will provide invoices of all additional insg@mns

and taxes imposes after the Contractor bid that affect the costs of
the Work to the Contractor to the Crown for payment within 30
days

The Contractor does provide, with this package, a document that
reiterates all the ship names for nominatiorevpusly relayed
verbally on multiple occasions (witnessed by other ISU members)
to the previous Contracting Authority. We have included all
information specific to each vessel as requested as well as
supporting documents re: Health Inspection Scores frtealth
Canada and the Centre for Disease Control.

Proof of securing vessels is being sent in a separate faxThese
Charter Party Agreements were available as of September 8, 2008,
but despite numerous attempts to submit them to the Contracting
Authority, we had no reply. We look forward to your comments
and request that you sign the acknowledgement page that the
Crown has reviewed ¢hCPAs for our records.

Please note that the Contractor respectfully submits that all
deadlines were suspended by the Contracting Authority on
September 8, 2008 as previously submitted with evidence.

The Contractor is working in absolute good faith to complete this
contract. There is much to review. The Contractor has required
and requested repeatgdi meetingto review the CPA and an
explanation as to the processes of how GC 9676 works, since early
September. We were reathen to present.

The Contractor will be able to complete all Contrastsoon as we
receive the CPA back by the Contracting Authoyitand as
previously submitted:

1. CCCM requests that the RCMP define the process that would
meet the tax concerns of the Contractor prior to final signatures of
the Cruise Line Contracts or accept that any additional . . . imposed
duties, taxes, charges impositions after the bid submission date
and which affects the costs of the Work to the Contractor, the
Contractor price will be adjusted to reflect the increase or decrease
in the cost to the Contractor and that the Contractor will provide
Invoices to the Crown reflecting those impositions for payment
within 30 days.
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2. The RCMP]| reviews all Cruise Line Contract$[(Charter
Party Agreement€CPA's) and acknowledges the completed
review.

3. The RCMP Acknowledges the Assignment of Funds as per the
Federal FinanclaAdministration Act.

Nominated Vessels DORCMP MSJ, Ex. 1@t CAN1380-81 (formatting as in original).

Among he“Nominated Vesselavere Royal Caribbe&hJewel of the Seasd
Serenade of the SeasdHolland Americas ms Statendanmwvith no reference t®adiance of
the SeasSeed. at CAN1383. Asked about this change at her deposition, Ms. Edwards engaged
in the following exchange with the RCMP’s counsel:

Q. [A]re those the two Royal Caribbean cruise lines ships that

Cruise Connections was nominating to the RCMP Sitaenade of

the Seasind thelewel of the Se&s

A. Yes, with the context, of course, that fRadiance of the Se&s
also included in that sistetass of vessels.

Q. Were you nominating tHeadiance of the Seas

A. It was a distinct possibility that that would be nominated under
the vessel replacement under the sister ships.

Q. Where is that articulated?

A. It was a norissue because tifie fact that we had agreed earli
to the vessel replacement.

Q. The two ships-were you nominating three ships here under
nominated vessels, tifgerenade of the Seabe Radiance of the
Seasand thelewel of the Seas

A. We were nominating the Serenade, the Jeth&, Radiance
class of ships.

| Edwards Depat 58-59;see alsad. at 53 (‘Well, we nominated the class of ships calieel
Radiance class of ships and also Holland America oliesisips; two different classes of ships

were nominated). Ms. Edwards acknowledged that she did not provide the health scores for
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Radiance of the Seamsxplaining that she did not becaufighe context [was] . . that [CCCM
was] nominating ships within a class of shipgl CCCM‘just chose these ones at thise,
knowing that it was a noissue due to the vessel replacement clause that all had agfeéd to
at 60-61.

Mr. Kelly denied knowing who changed the name of the ship in the draft sent to
the RCMP. Kelly Dep. at 70. Pressed to explain, he testified

Q. But theyre not the same two ships that wam@minated to the
Government of Canada on October 1st, 2@0&ect?. . .

A. The same class of vessel.

Q. That wasit my question, sir. Th8erenade of the Seard the
Radiance of the Sease nothe sameship; correct?

A. They are the same class of vessel, but theyliffiezentnamed
ships, yes. . .what we were really focused on was class of vessel.

Q. Why did Cruise Connections Charter Managenmegfotiate a
charter party agreement for enéor a specific ship,Radiance of
the Seaswith the Royal Caribbean Cruise Lines, and nominate a
different ship, th&Serenade of the Sedae the RCMP?

A. The charter party agreement was about the dasessel in
that it didrit matter, honestly, tosuWhatwe needed is how many
berths, the class of ship, amtherewas it going to be when the
RCMP and ISU needed it.

Q. Well, then, why wouldn you have nominated and negotiated
the same ship, nominate it to the RCMP amajotiate it with
Royal Caribbean for the same ship?

A. To be honest with you, | didnfeally see thisis an issue.

Kelly Dep. at 67.StacyShaw confirmed that she did not approve replaBadiance of the Seas
with Serenade of the Seasd she did not recall ever being informed by CCCM that they had

nominatedSerenade of the Seestead oRadiance of the Seashaw Dep. at 125, 130.

116



The second group of documents sent by CCCM to Ms. Morin included
(1) “Charter Party Agreement (CPA) between RCCL and CCaM (2)an“Acknowledgment
FornT’ that, according to Mr. Kelly, was “a Bank requirement to insure that the C®Ademn
reviewed and acknowledged by the Contracting Authorityrhdtfrom Tracey Kelly to
Normande Morin titled “Respae #2 CPA for RCCL and CCCM. Attachnents, RCMP MSJ,
Ex. 32 [Dkt. 62-36] at CCCM5433ee alscCCCM MSJ, Ex. 52 [Dkt. 65-41]. In thergall
body, Mr. Kelly wrote:

| would like to address your question in regards to fsia] will

CCCM secure the charter vessels. CCCM has beeappreved

by the [Foyal Bank of Canadafor an initial loan to secure the

charter vessels. The RBC loan will be implemented after receipt of

the ISU Acknowledgment signatures and CCCM sign$Gherter

Party Agreementsjvith the cruise lines. Working with RBC,

CCCM and ISU will assign funding from the first ISU payment (in
April *09) that will go from the ISU to RBC to the cruise lines.

E-mail from Tracey Kelly to Normande Morin, RCMP MSJ, Ex. 32 at CCCM5433.

Mr. Kelly forwarded to Ms. Morin an unsigned charter party agreement with
Royal Caribbeathat did not match perfectly any of the four dr&SCM had exchanged with
that cruise line Id. at CCCM5435-62. Ktated'Issue [ate: September 2, 28" and was not
valid unless executén or before Monday, September 22, 2008 with a valid irrevocable letter
of credit to follow on or before September 30, 2008."at CCCM5450. Theost of the charter
was deletedId. at CCCM5437.The draft referrd to Jewel of the SeandSerenade of the Seas
on the first page andkwel of theSeasandRadiance of the Seas the third pageld. at
CCCMb5435, CCCM5437.

Mr. Kelly also forwarded a document from the Royal Bank of Canada titled,
“Acknowledgement of Satisfaction of Condition Precedeid.”at CCCM5434. The subject

line read:“Re: Contract titledCharter Services to Provide Vessel Accommodation for Royal
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Canadian Mounted Police and Canadian Armed Forces, Vancouver 2010 Integrategl Securit
Unit, Contract Number 7131902’ dated July 28, 2008, as amended by a Contract Amendment
dated August 25, 2008 (the ‘Amendmé@rathd by a Clarification to Contract dated Septemb
15, 2008 (theClarification') (together theContracl) . . .” Id. The final referenced document
“Clarification to Contract dated September 15, 2008/as significant because, discussed
supraat 81.T, RCMP did not sign any such document on September 15, 2008; that date was
when Mr. Kelly sent a propose@larification” to RCMP for review and signature. Above the
place for Ms. Morifs signature, the Bank explained its purpose:

The Crown acknowledges and confirms to RBC that the Crown is

satisfied with the wording of the narancellable charter party

agreements witlthe Contractor and that they contain the wording

required by section 6.2 of the Contract, so the contractual condition

precedent to the First Payment by the Crown of $44,278,508.00

plus GST on or before April 30. 2009 under the Contract as

amended by thémendment and Clarification (together tteaid
Contract) has been satisfied.

Mr. Kelly’s final email to Ms. Morin attachedn unsigneaharter party
agreement with Holland Ameriand a second “Acknowledgement of Satisfaction of Condition
Precedeti form from the Ryal Bank of CanadaE-mail from Tracey Kelly to Normande Morin
titled “Email #3 CPA for HAL and CCCM” & Attachments, RCMP MSJ, Ex. 33 [Dkt. 62-38];
see alsdCCCM MSJ, Ex. 53 [Dkt. 65-42]The charter party agreememas formsStatendamit
had an option date of September 26, 2008 caraetlacte@harter price HAL CPA, RCMP MSJ,

Ex. 33 at CCCM5464—-84.

118



X. October 2 through 6: RCMP Response ttNomination; Renewed Discussions
with Cruise Lines; RBC Sends Formal Conditional Cralit Offer

In herOctober 2 response to the CCCM nominating documents, Ms. Morin
indicated that RCMP would review them and emphasized that RCMP wowdgneat taany tax
clarification Since her position is critical to the dispute, it is quoted at length:

[T]he Crown wishes to provide the following comments with
respect to the tax concerns brought forward by the Contractor.
The Contract signed by the parties, dated July 28, 2008,
addresses the responsibilities of the parties as it relates to tax and
no further clarifications is necessary:

» Contract Clause 6.1, Basis of Payment, is clear that an all
inclusive daily rate of $298.00 per bed per night applies. The all
inclusive daily rate includes all costs unless specified wikerin

the contract.

For example, pursuant to Clause 6.1, Fuel surcharge, Waste
Management and Port Fees, if applicable, are paid by the RCMP.
No clause indicates that the RCMP is responsible for taxes,
charges or impositions applicable at the time of the bid, except for
GST/HSTIf applicable.

» Contract Clause 6.3 specifies responsibilities of the parties for
taxes. In particular, Clause 6.3(2) states: In the event of any change
in any tax imposed under the Excise Act, R.S.C 1985;1el,Eand
Excise Tax Act, R.S.C. 1985, c:15, or any duties imposed under
the Customs Tariff or any other federal or provincial sales, excise
or other like duties, taxes, charges or impositions after the bid
submission date and which affects the costs of the Work to the
Contractor, the Contractripe will be adjusted to reflect the
increase or decreasethe cost to the Contractor.

* General Terms and Conditions 9676 (2007/11130), Article 3 (2),
states: ... The Contractor is fully responsible for all deductions
and remittances required bwaw in relation to its employees
including those required for Canada and Quebec Pension Plans,
unemployment insurance, worker’s compensation, or income tax.”

31t is unclear what Ms. Morin meant thithis reference, although she likely intended to refer to
the date of the Articles of Agreement, July 31.
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* Contract Clause 10, Priority of Documents, indicates tlfat

there is a discrepancy between therdings of any documents,

which appears on the list, the document, which first appears on the

list, has priority over the wording of any documents, which

subsequently appears on the list.”

Since the Articles of Agreemerdnd General Conditions both

appear on the list before the Contractobid and the Project

Services Agreements, the wordings of the Aroté Agreement

and of the General Conditions have priority over these documents.

We are confidant [sic] that thisilvanswer your concerns and we

hope that we can move forward with this contract. Please

acknowkdge that this is satisfactory.
Letter from Normande Morin to CCCM, RCMP Opp., Ex. 70 [Dkt.7@$-at CAN137576.

Also on October 2Royal Caribbean assur@CCM that“[t]he taxes and fees
language was considered significant by our Legal and Tax teams butetdilygently working
on it with counsel and Canada.” reail Chain Between Tracey Kel& Stacy Shaw, RCMP
MSJ, Ex. 45 [Dkt. 62-49] at CCCM5583. Mr. Kelly respondatfe“are literally at the Bank,
waiting for the revised CPA frofiRoyal Caribbean]. We sent the very same language to
[Holland Americaland they incorporated it within 24 hours. | do understandRual
Caribbeanjs conservative, ande hope that the CPA is returned asap. Looking to close this
week?! Id.

On October 3, Ms. Morin sent the CCCM nomination documenr t®ay, Ms.
Meikle, Inspector Kaluza, and Kevin DeBickeré? and asked for their review and comments.
E-mail from Nomande Morin to RCMP Staff, RCMP MSJ, Ex. 30 [Dkt. 62-34] at CAN161.

Ms. Morin instructed:

The attachment consisted of the official nomination of the ships
made by Cruise Connection Charter Management 1, LP. October

32 Mr. DeBruyckere was an operations officer with ISU in 2008. Deposition of Kevin
DeBruyckere, October 4, 2012 (“DeBruyckere Dep.”), CCCM MSJ, Ex. 1 [Dki]60CCM
Opp., Ex. 8 [Dkt. 677] at 7~10.
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1, 2008. We received the Health cecates and this item is
acceptable under the contract.. Please confirm that the RCMP

has viewed these ships and there are no issues related to the ships
from a security perspective at this point for this contract. Should
you have any reservationsatdd to the ships PLS state them. We
must confirm acceptance of the ships today by 11:00 BC time.
Your response is required before 11:00 am BC time today

Id. (paragraph breaks removed). The responses are not included in the record, but Ms. Morin
must hae been satisfiedecausgeat 4:08 p.m., she wrote to Mr. Kelly:

The RCMP confirrs acceptance of the vessels nominated by
CCCM in its fax dated October 1, 2008. The security inspection
has been completed and the outcome is satisfactory to the RCMP.
The Vessels are as follows:

Royal Caribbean Cruise Lines: Vessel Serenade of theaSea
vessel Jewel of the Sea.

Holland America Line Ship: Vessel Statendam

Confirming receipt of Health Certificates in good order for all
three vessels.

Confirming receipt of the certification from Royal Caribbean. The
certification from Holland America Line Ship has not been
received and is still require. PLS provide.

Proof of insurance received and document being verified.
RCMP is completing its verigation of the two Charter Party
[Agreementsffor the three vessels. Will revert with comments as
soon as the verification is completed.

E-mail from Normande Morin to Tracey Kelly, RCMP MSJ, Ex. 31 [Dkt. 62-35]|&GEW13414
(errors and formatting as in gmal).

While RCMP was reviewing the nomination documents, CCCM continued its
negotiations with the cruise lines ovanguage concerning tdabilities. On October 3,
Holland Americanformed Mr. Kelly that its'outside tax counsel [would] review provision 4H,
Taxes, as a point of due diligenaaid that it was awaiting a responsemail Chain Among
Tracey Kelly, b Coleman, Alexis Puma & Other HAL Representatives, RCMP MSJ, Ex. 49
[Dkt. 62-53] at CCCM11668. &al Caribbeanvasengagedn a similarreviewprocess Seek-

mail ChainAmongKatie Turner& Tracey Kelly,et al, RCMP MSJ, Ex. 52 [Dkt. 62-66] at
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CCCM5622. A revised draft charter party agreement for Royal Caribbean, referriegvie of
the SeasndRadiance of the Segsovided that Royal Caribbean would invoice CCCM for
“CONSUMPTION TAXES and “CDN TAXES’ after the charterld. at CCCM5661-62. Both
forms of taxes were to be CCCdresponsibility. Id. at CCCM5661—-62.

CCCM executda formal Credit Facilities Offer Lettavith the Royal Bank of
Canadaon October 6, 2008SeeRBC Credit Facilities Offer Lettdgf Credit Offer Lettel),
RCMP MSJ, Ex. 84 [Dkt. 62-88%ee alstCCCM MSJ, Ex. 47 [Dkt. 65-36]. ECreditOffer
Letterofferedarevolving credit facility of$1,500,000; a non-revolving demand facility of
$19,724,000 in the form of letters of guarantdg3$,” another term for letters of credignd a
$100,000 VISA Business facility. Id. at CCCM15008-09.If CCCM fulfilled its terms, the
Credit Offer Letter engred that CCCM could finance the RCMP project. Howeveattiaiched a
Terms and Conditions document that required CCCM to “covenant and agree” to various
stipulations, among them th&CCM had not §ranted, created, assumed or suffered to exist any
charge, lien, pledge, security interest, or other encumbrance affectingitsmgssets or other
rights . .. ;” andCCCM had not “incurred any indebtedness other than under the agreements
described in the preceding paragraphd’ at CCCM15013-15.

RCMP argues that the Sessions Letter of Inigalated thee termsso that, had
CCCM been truthful with the Royal Bank of Canada, the Bank would never have extended
credit with the ultimate result that CCCM could r@veperformedand, thereforeyreached the
contract

Y. October 9 through 15: Increased Urgency Leads to Frayed Relationships

As of October 9, RCMP had neither returreececutedAcknowledgment Forms
required by the Royal Bank of Canada nor advised CCCM thahdréer party agreemeniere

acceptable.The cruise lines wanted action and certaintym&} Chain Among Tracey Kell§&
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Stacy Shaw, RCMP MSJ, Ex. 47 [Dkt. 62-51] at CCCM5756 (Royal Caribleting that its
“natives [were] getting restlégs Mr. Kelly promptlyrequested an updafrom Ms. Morin,
reminding her that the cruise lines had postponed announcing their 2010 sailing sichedule
September to accommodate the ship charter in Vancouver but needed to sign the charter par
agreements E-mail Chain Among CCCM Partners and Normande Morin, RCMP MSJ, Ex. 34
[Dkt. 62-38] at CCCM6237. Ms. MoriansweredhatRCMP was‘completing its last revieiv

of the charter agreements and would provide its comments “as soon as possible befarefthe e
the weeK. Id. at CCCM6386. (October 9 was a Thursday.) Ms. Malso commented that the
Credit Offer Letter had referencedG@arification to the Contract dated September 15, 2008,” to
which RCMP had never agreettl. at CCCM6237. She concluded thia Clarification‘cannot

be included in the letter as being part of the Contrddt.”

Mr. Kelly sent*an updated Acknowledgment of Conditions Precedent document”
on Fridaythe next dayand asked Ms. Morin teign it“before noon"Pacific time because
CCCM's contact persoat the Royal Bank of Canada was leaving for a werly vacation at
3:00 p.m.Id. at CCCM623g§without attachment) Ms. Morin did not meet Mr. Kellg
requested deadline and failed to provide any comments on the charter agreements.

Stacey Shawf Royal Caribbean contacted Mr. Kelly on Mond@gtober 13
with increasing frustration at the delay and noting tfifite deployment announcement for
Radiances scheduled for tomorrow.” BEail Chain Among Stacy Sha CCCM Partners,

RCMP MSJ, Ex. 48 [Dkt. 62-52] at CCCM5834. Mr. Kelly replied that he had not heard from
RCMP on the preceding Friday, as expected, and that October 13 was a Canadian hoheay, but
promisd immediate action thereaftdd. Mr. Kelly renewed his efforts to contact Ms. Morin

on October 14 and 1%jith increasingurgency. SeeE-mail Chain Among CCCM Partne€s
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Normande Morin, RCMP MSJ, Ex. 34 at CCCM6235-36 (“As of today (10/14/08) there has
been no email, fax, or phone call from the Contracting Authority. . . . Because of this cantinui
delay, the cruise lines have noted that these CPAs are endanger [sic] of begligada@md the
vessels put into general sales. The Bank (RBC) is also awaiting the eedestments); id.
at CCCM®6235 (“In addition to this email, | have placed calls (and left a mgdeagrur office
today. CCCM is in urgent need of an update from the ISU.”).

Notwithstanding théie-up atRCMP, Mr. Kelly continued negotiations with
Holland Americaon October 15 to address several issues regaitdingarter party agreement
Mr. Kelly wrote that the several documents he $myiresent[ed] the concerns and revisions
from both our Legal Counsel, and the ISU."ntail from Tracey Kelly to Alexis Puan& Rob
Coleman, RCMP MSJ, Ex. 50 [Dkt. 62-55] at CCCM118A&ting that CCCM continued to
work to obtain final approval dhe charter agreements from RCMR. Kelly proposedhat
CCCM supply Tax Letters of Credit in Canadian doltarslolland Americadeliveredafter
CCCM receivedts second payment from the Canadian Government, on or before November 30,
2009. Id. at CCCM11862. Mr. Kelly also proposed a very broad definition of the Taxes
which CCCM would assume responsibility, taking up three siggéesed pageslhe details of
the proposal are not relevant to the outcome here, but the fact of the ongoing negotrations
Canadian taxeand CCCMs continued efforts to salvage thent@act with RCMP are
noteworthy. Seed. at CCCM11858-60.

Z. October 16 through 23 Despite Resolution on Some Issues, Disputes Over Taxes
and CPA Review Continue

Ms. Morin finally responded to Mr. Kelly on Thursday, October 16, writing:

Several peoplevere away due to the long weekend. The RCMP
intends to provide a formal reply today. The RCMP has confirmed
acceptance of the vessels nominated by CCCM. CCCM must
ensure that the vessels proposed can be accommodated at the berth
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specified in the contrac The CPA is between the CCCM and the
cruise lines and CCCM is responsible to ensure that services and
other [sic] outlined in the CPA meet in all respect [sic] the
requirement of CCCM contract with the RCMP.

E-mail Chain Among CCCM Partners and Normande Morin, RCMP MSJ, Ex. 34 at
CCCM6234.

Mr. Kelly’s immediate answer thanked Ms. Morin for her email but warned
that RCMP's delay had put [the] CPAs in jeopardy Id. at CCCM6234. After assuring
Ms. Morin that the f@r could accommodate the vessedsd thatCCCM understood its
responsibilites,he added“as acknowledged in the July 14th, 2008 correspondence with the
ISU, CCCM must fund tens of millions of dollars at time of closing the CPAs, andlthe IS
has already confirmed the process in which Bank (RBC) must insure that the CPAs
include all the conditions of the ISU/CCCM contract. That is why we have ttequiesth
your review of the CPA and the Conditions Precedent document. Once we have these
documents, CCCM can move to a simultaneous closing of both the CPAs and the
Financing” Id.

Later on October 16, Ms. Moriforwarded asigned version of th8anks
Acknowledgment Fornto Mr. Kelly. SeeE-mail from Tracey Kelly to CCCM Partne&
Signed RCMP Acknowledgment Form, RCMP MSJ, Ex. 64 [Dkt. 62-68] at CCCM6283-85.
Without explanation she had modified the Bark document yet again, defining the
Contract without the Articles of Agreemeartdacknowledging only that RCMP hagreed
to certain payment terms but not that it was satisfied with the charter pasgnaegts.

More precisely, the changes were:
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Original RBC Acknowledgement Form

Version Revised by Ms. Morin

Re: Contract titledCharter Services to Provid
Vessel Accommodation for Royal Canadian
Mounted Police and Canadian Armed Forces
Vancouver 2010 Integrated Security Unit,
Contract Number 7131902’ dated July 28,
2008, as amended by a Contract Amendme
dated August 25, 2008 (the ‘Amendment’) a
by a Clarification to Contract dated Septemb
15, 2008 (theClarification’) (together the
‘Contrac}) . . .

The Crown acknowledges and confirms to
RBC that the Crown is satisfied with the
wording of the noreancellable charter party
agreements with the Contractor and that the
contain the wording required by section 6.2
the Contract, so the contractual condition
precedent to the First Payment by the Crowsi
$44,278,508.00 plus GST on or before April
30. 2009 under the Contract as amended by
Amendment and Clarification (together the

Re: Contract titledCharter Services to Provid
Vessel Accommodation for Royal Canadian
5,Mounted Police and Canadian Armed Force
Vancouver 2010 Integrated Security Unit,
Contract Number 7131902’ dated July 28,
n2008 . . .
nd
er

The Crown acknowledges to RBC that it
entered into the above-noted Contract with
Cruise Connections Charter Management 1
yLP. Further, the Crown acknowledges that, i
bhccordance with the Contract, the initial
payment by the Crown, equivalent to 80% of
ntbie Contact and currently valued at $44
278,508.00 plus GST, will be payable on or
thefore April30, 2009 if the conditions of the
Contract have been satisfied.

‘said Contrac) has been satisfied.

=

Mr. Kelly warned his CCCM partnetBatMs. Morin's revised version of the

Bank document did “naccomplish vat the o

riginal RBC [documdmequested andthat it

did “not address the fact the contract has been ameétaladsign a first payment of $44 million

to the Royal Bank of Canadaf" the CPAs meet the contract precedemd. at CCCM6283.

Mr. Kelly expressed his reservatiotmsMs. Morin on October 17 bgtaidthat he

would ask the Byal Bank of Canada if ivould

Tracey Kelly to Normande MorjfRCMP MSJ,

accept the revised documentm@H from

Ex. 35 [Dkt. 62-3%t CCCM6289;see also

RCMP MSJ, Ex. 65 [Dkt. 62-69puplicate) As he reported to her later, the Bawds:

.. .not satisfied that the essence of their document has been met
and requests that the original document be signed, or in lieu of, that
the RCMP supply a documewnthich confirms the following? That

the RCMP has reviewed the

CRAand that the CPA satisfy
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(fulfill/reflect) the contract requirements that argtéid between the
RCMP and CCCM.

E-mail from Tracey Kelly to Normande Morin, Mike Sloane & Sue Edwards, RCMP, BS
61 [Dkt. 62-65] at CCCM6306Mr. Siemenss depositiontestimony confirmed thahe Bank
needed acknowledgment of the assignment of that first $44 million payment td’ BB that
CCCM was entitled to that payment on or before April 30, 2009.” Siemens Dep. \Atitk5.
that acknowledgment, the Royal Bank of Canada would have had “the protectictel hee
fund the credit facility if everything was done in a timely marinéal.

A telephone call betwedvis. Morin and Mr. Kelly on October 17 did not prompt
Ms. Morin to take favorable action. While Mr. Kelly wanted to talk about the changes to the
Bank document and CCCM’s need for RCMP to approve the charter party agreements, Ms.
Morin usedthe call toraise different problems with the conttggarticularly liability waivers
that would be required from ISU staffeeE-mail from Tracey Kelly tdNormande Morin, Mike
Sloane &Sue Edwards, RCMP MSJ, Ex. &81CCCM630506. Ms. Morintold Mr. Kelly that
she wasgnot authorized to provide” approlvaf the charter party agreemefit®w” because
someone had “been out everyday this week” who needgatduitie a response to a specific
section of the CPAs.ld. In fact, shesaw“no big problem”with eventuallyapproving the
charter party agreementsut liability waivers from ISU membersere*[tlhe area of concerh.
Id. Mr. Kelly tried to explain that such waiveraré standard clauses to all charter contracts,
and, more critically, the cruise linegere“at a point where they may very well pdieir vessels
and then CCCM would have to start over. If that were to happen, and CCCM began to re-
negotiate all the vessels at this point, it would be very difficult to find vesseélsoina

accommodate the RCMP (ISU) needs as currently outlinkeld.’"Ms. Morinsaid that she
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understood and did not “want [CCCM] to lose these ships,” but could only provide an update
when her “Superior” returned on the following Monddg.

As a closing to hisollow-up enail, Mr. Kelly stressed

[1]t is worth pointing out that area of coem by the RCMP,

regarding th&é Waiver’ section of the CPAs, is outside of the scope

of the contract between the RCMP (ISU) and CCCM. If as noted in

our conference call the CPAs reflect and satisfy the requirements

of the contract, then the Contracting Authority can proceed with
signing the Conditions Precedent document for RBC.

Ms. Morinfinally sent Mr.Kelly a lengthy email with RCMP's responses to the
charter party agreemerdad anotherevison tothe Banks Acknowledgement Fornon
September 20E-mail from Normande Morin to Tracey Kelly, RCMP MSJ, Ex. 53 [Dkt. 62-57].
She stated thdfo]nce above comments for the CPAs have been addressed and the RCMP has
your confirmation of the acceptance of the content of ttter [for the Royal Bank of Canada]
we will finalize the lettef. Id. atCCCM13647—48.

In part,Ms. Morin objected taherequirement that ISU officers sigvaiversof
liability and insisted that the charter party agreements (between CCCM and $kdinas) be
governed by Canadian law as was the contract between RCMP and.CR&@idd. at
CCCM13647-48. On the Acknowledgement Form for the Royal Bank of Canada, Ms.dMlorin’
definition of the Contract remaingdst as limitedand failed to mention the Articles of
Agreementherassurancen paymentso CCCMwas equallwague She onlyadded the
sentenceThe Crown has reviewed the charter party agreements and they reflect the
requirement found at section 6.2 of the Contract between the RCMP and Cruise Connections

Charter Management 1, L'PId.
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Mr. Kelly responded to Ms. Morin later on October &6th brief replies to each
of herquestion®n the charter agreement&-mail Chan Among Normande Mori& CCCM
Partners, RCMP MSJ, Ex. 54 [Dkt. 62-58] at CCCM12021-23. For present purposes, the only
noteworthy part of his response was the statementit@dbyal Bank of Canadeequired an
acknowledgmenthat“the CPAs [sic] satisfy(fulfill/reflect) the contract requirements that are
listed between the RCMP and CCCMd. at CCCM12022-23. Mr. Kellgsked taschedule a
conferencesall at 10 AM on October 21 so that CCCM coumdeet the cruise line tirAene of
12 noon.” Id. at CCCM12023.

Ms. Morin'scomments on its charter party agreement were not satisfactory to
Royal Caribbean On October 22, Ms. Shasent‘discussion points” to Mr. Kellgtating inter
alia, that Royal Caribbean would not agree to be governed by Ganlaskh. E-mail Chain
Between Tracey Kellg Stacy ShawRCMP MSJ, K. 57 [Dkt. 6261] at CCCM640305. The
cruise linés tax departmemas“conducting a review of the proposed [tax] language/revisions.”
Id.

AA. October 24 Meeting; RCMP States that 90%etter of Credit Requirement Is
Reimposed, Then Ravaived

It is unclear whether the telephone conference ever ocglnuedn October 24,
the contract negotiatordf. Kelly, Ms. Edwards, Ms. Meikle and Mr. Dagitended a facto-
face meeting with Ms. Miin at RCMPs Vancouver office. Summaries of the events of this
meeting are set forth both in Mr. Kelly’s sworn declaration and in RCMP’s tyjrades >
RCMP s minutes are titlettCCCM Negotiation on Charter Bargaininghd state that the
purpose of theneeting wasNegotiations regarding Accommodation \éets between CCCM

and ISU/RCMPRe: Charter Party AgreemeritdVieeting Minutes, RCMP Opp., Ex. 74 [Dkt.

% The minutes were recorded by “Scribe” Ryan B. Burns, who is otherwise ufigtenti
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66-76] at CAN4134.According to the minutes, the relevant parts of the meeting were as
follows, with certain comments highlighted to show theaadile for each party position:

TK [Tracey Kelly}Opening remarks: Stresses need for
clarification on a few key points; emphasised team concept-of co
operation; asks questiobes the RCMP want theskigs?”

NM [Normande Morin]: Responded that if the ships were not
wanted, this meeting would not be occurring; point made that
nomination of charter only rét on Oct. 1st; RCMP resolutions
take time, more so than private industry, demonstrating that the
delay in meeting is not intentional but in many ways out of
ISU/IRCMP control; Charter Parties agreements have been
reviewed, and CCCM feedback given; ready now to discuss TK
comments reéd Oct. 20th.

TK-Points of Clarification: Charter Party documengseived by

NM recently, as well as a chetkt for signoff per RCMP
requirements talate; initial response by RCMP was requirement
for Jan. 2009; each delay has impacted the cruise lines, as they
operate on schedules 18 months in advance; CCCM hasdzhbn

for months to move forward, now the cruise line partners have
said, ‘thats enougH, and there needs to be a sense of urgency as
there is no longer time to delay (SE confirms and agrees with TK
points of clarification)][.]

NM: Terms and conditions agreed upon prior to this meeting have
changed in some cases, contributing to delays; sdemasi are
negotiable, some not|.]

Item 1Dispute Resolution (?)

NM: Full agreement per Charter Party].]

TK: ISU/RCMP is not part of the Charter Party Agreement,
merely a beneficiaryof it; services provided by CCCM are
required by contract between CCCM & ISU/RCMRCh. Party
Agreement reflects this, but ISU not bound by thosgalle
ramifications, only CCCM is[.]

NM: What are the limitations?

SE [Susan Edwards]‘Statement of Work document language

should be clear, and can be adjusted to satisfy REMPed for
clarity][.]
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NM: suggested that terrTerms and Conditionsbe replaced by
‘Service Requirenmds’; both parties agreel[.]

Item 7 RBC payment terms document

NM: In consultation with Ottawa, RCMP/ISU request a language
change to present to RBC per the language of payment terms[.]

TK: RBC drafted payment terms letter to be signed essentially
stating that ISU/RCMP will not whhold first payment, as there is
not enough collateral available from CCCM, etc. to cover it; RBC
will then be a@sured to receive first payment[.]

NM: Letter of Agreement states that Gbef Canada guarantees
payment upo receipt of services agreta].]

SE: Such a letter is noag of the Terms and Conditions|.]

TK and SE: Such an agreement fmyment after conditions are
satisfied is not an industry standard/ and not ever done; not that
CCCM pays RBC/cruise lines up front, then Ga¥ Canadagpays
bacK.]

NM: Both parties have already agreed to this, in the original
Terms and Conditions of the RFP

TK and SE:In the RFP, CCCM did not agree to these terms of
payment meeting between ISU/RCMP and CCCM on Oct 6th,
both parties verbally agreg¢dat CCCM was not in agreement with
this Term and Condition that CCCM would obtain a line of credit
and foat the first payment ufyont].]

TK and SE: Mike McCauley, on behalf of Michael Day, signed
that CCCMs proposal for payment was accepteddystry
standard payment terms)][.]

NM: In RFP, 90% requirement was includgd
SE: 1st payment would go directly to the cruise line, bypassing
CCCM, to satisfy RCMP/Gav of Canada regulations; this is done

to ensure that in case something was to happen with CCCM, the
ships still show up on time as agreeddwerything since the RFP
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done by CCCM has been on the premise of disagreement with the
terms of payment clause in the RFP

TK: Unsure of the ramifications if this issue is not resolved today;
CCCM will always be more exposed than the Crown, under
industry standard terms, by design; stressed that at June 6th
meeting there was no intent to circumvent any agreements or
requirements, merely adjustments maal@ltow process to move
forward][.]

KM [Kelly Meikle]: Agrees with SE and T& assertion that there
was a verbal recognition by the ISU/RCMP at the June 6th
meeting that CCCM did not agree with 1st payment teamd that
they were impossible as writ{gn

Item 8&Amendment to RBC letter language Both pemtiagree,
upon confirmation with respective legal council, [sic] that the word
“if” be replaced with the phrase .. when they satisfy that the
service requirements..” in the RBC 1st payment terms letter;
letter then signed and faxed + deliveredR®C by SE . . .

Id. at CAN4134.

Mr. Kelly’s account of the meeting is consistent with the RCMP minutes.
CCCM's objectives weréto discuss any remaining issues with the draft charter party
agreementsand “to demand that the RCMP honor its contractoahmitment to pay the taxés.
| Kelly Decl. 21. The parties never reached the subjet¢awésbecauséMs. Morin declared
that Cruise Connections was required to secure a letter of credit for 90% oluthefthe
contract between @ise Connectionand the RCMP—which was approximately $50 million.”
Id.  23. According to Mr. Kelly, he and Ms. Edwards:

...told Ms. Morin that Cruise Connections could not possibly
obtain a $50 million letter of credit, and that, in any event, Ms.
Meikle and Mr. Day had, months earlier, specifically agreed to
waive the 90% letter of credit requirement because [CCCM] had
arranged a financing plan that rendered the 90% letter of credit
unnecessary. Mr. Day did not speak up, but Ms. Meikle confirmed
to Ms. Morin thatshe and Mr. Day had in fact waived the 90%
letter of credit requirement. Despite Ms. Meikleconfirmation,

Ms. Morin refused to agree that the 90% letter of credit
requirement had been waived.
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Id. CCCM decided not to press the tax issue during the meatiddo reraise it in writing
afterward“[a]fter seeing how Ms. Morin dismissed Ms. Meikle’s confirmation that t6&R
had waived the 90% letter of credit requirement, and given Mr.sDagxplicable lack of
participation in the meetini?® 1d. Ms. Morin hasadmittedthat Ms. Meikle stateduring tre
meetingthat®she [Ms. Meikle] and Mike Day had waived the 90 percent letter of credit
requirement. Morin Dep. at 94.

On October 24, Ms. Morin signed a version of BamKs Acknowledgment Form
that wasmarkedly different from the original but apparerghtisfied the Bank and CCCM
Revised Executed Conditions Preced@at., RCMP MSJ, Ex. 66 [Dkt. 62-79] at CAN1898.
While the Contract wastill narrowly defined, MsMorin agreed that RCMP would pay $44
million to CCCM, assigned to the Royal Bank of Candutfpre April30, 2009, With
provisions that the conditions of the Contract have been satisliéd.She also agreed that
“[t]he Crown has reviewed the charter party agreementthapdatisfy theervice requirements
of the Contracbetween the RCMP and Cruise Connections Charter Management 1IdLP.”

When reportingpon the meetingo the CCCM partners, their North Carolina
attorney Mr. Joyner, and their Canadian attorivry,Kang Mr. Kelly opined thaCCCM had
achieved something by securing the signed Acknowledgment fiéotiime Royal Bank of
Canadaputstressed thahree other isuesworth about $20 million dollar® CCCMstill
needed resolution. Exail Chain Among CCCM Partners, G. Walih Joyner, Il &TJ Kang,
RCMP Opp., Ex. 96 [Dkt. 66-98] at CCCM1502@ne newproblem washe change in the

exchange rate between Canada and the U.S., whictswé&swv that we will not have enough

3 Mr. Kelly further avers that he later “learned through Mr. Day’s depaosiéstimony that Ms.
Morin had instructed Mr. Day not to speak during the meeting.” | Kelly Decl.  22. Tha
assertion is not reflected in the excerpts of Mr. Day’s deposition subnatted Court by the
parties.

133



money coming in to cover our costdd. Mr. Kelly suggested that CCCM needddee
amendments to the Contrat:cover taxes explicitly; to cover changes in the exchange rate; and
to cover the intervening ameasedn charter costs of about $6 million due to del&d.

Even more critical, howevewas Ms. Morirs insistence that CCCM provide a
Letter of Credit to RCMP for 90% of the value of the Contract, as required by R Brg 1.
Mr. Kelly wrote toMs. Morin:

Thank you for meeting with CCCM on Friday, October 24, 2008,
although it extended beyond the 30 minutes allocated, it was
essential to get the issues discussed.

CCCM requires confirmation of the acceptance of the negotiations
completed with Kelly Meikle, Mike Day, Ben Roth and Donna
Kaluza on June 6, 2008 where the 90% LOC requiremest
deleted as a requirement. During that June 6th meeting, it was
discussed and agreed that the 90% LOC was not fiscally feasible
and that CCCM could not proceed with that requirement (as indeed
CCCM advised in our original bid that neither CCCM or anyone in
the Charter Industry could proceed with an 90% LOC
requirement).

The alternative solution proposed and accepted at the June 6th mtg,
was for CCCM to provide a 100% cruise fare payment to the cruise
lines at the time of the first payment by the RGNE. CCCM
working with the Royal Bank of Canada created the documents
called Conditions Precedent and Assignment of Funds. These two
documents insure that the first payment by the RCMP/ISU goes
directly to the Bank, and from the Bank to the cruise lijtlesse
Funds coupled with CCCM funds will make 100% payment to the
cruise lines).

As noted in our meeting of 10/24/08, CCCM cannot move forward
without the (new) Contracting Authority confirmation, that the
RCMP/ISU will honor their prior commitment iretéting the 90%
LOC from the requirement. CCCM requires this confirmation by
end of business on Monday, October 27, 2008.

E-mail from Tracey Kelly to Normande Moriat al, CCCM MSJ, Ex. 41 [Dkt. 65-31].
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Ms. Morin asked Mr. Day to review the RFP and CCCM contract documents, and

Mr. Day responded on October 27, explaining that the 90% letter of credit requiremengiad be

waived:

On page 54 of the proposal received from CCCM and in direct
reference to part 4, 4.1 of the RFP, CCCM addresses the request to
provide 100% bid security. The gist of this is to highlight the
expense of the request for an Letter of Credit (LOC) guaranteeing
that amount and proposing an alternative way of providing the
security required.

... The provisions of Annex B, Basis of Payment, with the
exception of the 10% LOC were not mandatory for a proposal to
be responsive. In this instance, the proposal contained an LOC
reflecting 10% of the bid price as was requested but proposed there
were alternatives to meeting the intent of tbhatract security in a
more cost effective manner.

This alternative was discussed in a meeting at the ISU between
CCCM, who had been deemed the sole responsive sabpand

the RCMP on June 06tHn that meeting, the proposed alternative

to submitting a 90% LOC was discussed and the alternative agreed
to by the contracting officer responsible for the file. While there
are no notes on the file to that effect, that agreement has been
verified by the contracting officer and can be confirmed by
Inspector D Kaluza, who was present at the meeting. This change
was reflected in article 6.2, Method of Payment in the subsequent
contract which contains no reference to the provision of a 90%
LOC.

The applicability of this change is stipulated at Article 10, Ryiori

of Documents which references a) the articles of agreement and d)
the Contractds bid dated 20085-20. Regardless of the wisdom

of the decision to agree to the proposed change, it is my opinion
that was the agreement which forms part of the contract.

E-mail from Michael Day to Normande Morin, CCCM MSJ, Ex. 39 [Dkt. 65-29] at CAN1067—

68 (emphases addedge alsctCCCM Opp., Ex. 16 [Dkt. 67-16]Despite Mr. Days

confirmation, Ms. Morinwas dissatisfied antstill had to verify this mattérfurther. Morin

Dep. at 101. So she wrote back to Mr. Kelly on October 27:
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The RCMP is working arduously to collect the information
required for our analysis of passed [sic] discussions between
CCCM and representatives of the RCMP in order to make a
determingion on the 90% LOC. The collection of information is
being expedited through our office in Richmond, BC.

The RCMP is not in agreement with the comment made by CCCM
in the forth [sic] paragraph of the email below. The RCMP
understood that the letter antecklist signed by the Contracting
Authority on October 24, 2008 would be acceptable by the bank
and sufficient for CCCM to proceed. The RCMP committed to
carry a review of passddic] discussions on the file in order to
determine the extent and valiiof any discussion related to the
LOC for 90% of the contract value. The RCMP understands that
the matter is or [sic] high importance and will revert promptly as
soon as a determination is made in this respect.

E-mail Chain Among Tracey Kelly and Normande Moghal, CCCM Opp., Ex. 22 [Dkt. 67-
22] at CAN15429-30Mr. Kelly repliedonthevery same day, reiterating that RCMP had
already waived the 90% letter of credit requirement and wathatgwithout theconfirmation
that there is no requirement for 90% LOC, the Bank will not Fuidl.at CAN15429.

Mr. Day semadditional emails to Ms. Morinon October 28, 2008. In Hisst
email of the dayhe asked whether she would be able “to advise CCCM that the provision to
provide an LOC for 90% of the contract value has been determined to not apply to the contract
so they can finalize the CPA and secure the vessElsnail from Michael Day to Normande
Morin, CCCM MSJ, Ex. 40 [Dkt. 65-30] at CAN1069. He addd®lease understand that | am
getting tremendous pressure from Operations regarding the status ohtregtcd am trying to
assure them this is moving forward but | need to be able to show them something to keep them
from pushing the panic buttonld. In hissecondemail that dayMr. Day explained to Ms.
Morin that becaus#Article 6.2 of the contract” required CCCM to provide “the nancellable
charter party agreemémnwith an exclusive-use clause no later than April 1, 2009, C&Qight

to payment under the contrantMay 2009 was contingent &®CMP receiving the charter party
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agreementsnot onCCCM paying the cruise lines the full charter fé®eeE-mail Chain Amamg
Michael Day, Normande Morin & KeviDeBruyckere CCCM Opp., Ex. 15 [Dkt. 67-15] at
CAN1889.

Ms. Morin testified at deposition that she did askMr. Day aboutany
agreement on RCMP responsibility faxes becausétn some[cases]the contract spoke to the
issues; in some other cases we had to understand how the contract spoke to the issues.” Mor
Dep. at 107.Since“there was ne-no belief in what we had in terms of information, at a certain
point, that the tax issue had been decided, for sude 4t 108.

BB. October 28:Threatening to “Walk Away,” CCCM Demands Assuranceon
Three Issues

Late in the afternoon on October 28, 2008, CCCM escalated thera#theg.
Mr. Kelly sent an email with a twepage letter attachment to RCMP Superintendent Kevin
DeBruyckereand Assistant Commissioner Bud Mercer, who was also Chief Operating ©fficer
the ISU. In the email, Mr. Kelly stated that he was attachitagletter outlining a series of
critical issues that place the ISU charter vessels in jeopardy. [CCCM)] hesdwebligently and
in goodfaith with the RCMP to resolve all issues, but the continuing delays and lack of actions
by the Contracting Authority have brought this project to a complete stop. CCCivlialaias
every effort to work with the Contracting Authority, but believes that without yntervention,
the project will fail this weeK. E-mail Chain Among RCMP Personnel & CCCM October 28
Letter, RCMP MSJ, Ex. 70 [Dkt. 62-74] at CAN107Because the frayed relationship was
reaching its tearing point, the text of the letter is included

Dear Mr. Mercer,

We have endeavored to gain an appointment with you to further

our ISU Project. The RCMP and Cruise Connections Charter

Management 1, LP‘'CCCM’) are at a crosmads. The Project is
in jeopardy. Due to a continuing strategy by the (new) Contracting
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Authority to delay and ask for documents to ‘ye-sent” the
Project is now 8 weeks past deadline.

Using last week as only the most recent example, we placed 8
urgent emails (all of which were unanswered) and a dozen phone
calls to the Contracting Alibrity, stating that the cruise lines have
had enough, and that the charter contracts were void. Finally, on
Friday 10/24/08 (5 working days later), a-@nute meeting was
granted by the RCMB Contracting Authority. The objective of
CCCM at that meeting was to gain a commitment from the RCMP
as to whether the ISU Charter Project was to move forward or not,
and to address the issues that threaten the Project. Unfortunately,
although the meeting lasted over six hours, most of the meeting
was spent discusgina 90% letter of credit requirement that was
previously waived by the RCMP. Therefore, a new issue was
added to the list and we were not afforded the opportunity to have
our other issues addressed.

Here are the issues that currently stand in the wayliohmwving
forward with this Project:

1. 90% Letter of Credit. CCCM was the lowest bidder for the RFP.
We got to that low cost by using our 30 years of experience and
relationships with the cruise lines to negotiate the best fares. In
addition, we maintaied tre industry standard of 10% maulk to
cover our 3 years of operations and administration costs. This
“margirf was communicated at the 6/06/08 meeting in order to
explain why CCCM could not position both a 70% deposit with the
cruise lines and 90% LO@ith the RCMP. At that meeting we
came up with an alternative solution to protect the Funds of the
Crown (which was for CCCM to pay 100% of the cruise fare of the
charters at the same time that the RCMP made an 80% payment to
CCCM). This alternative solwth was accepted by the RCMP at
that meeting on 6/06/08, as confirmed by Kelly Meikle of the
RCMP in our most recent meeting on 10/24/08. However, the
Contracting Authority is still telling us they are looking into this
issue. Please confirm that there s nequirement of a 90% LOC,

as such a requirement would not be feasible and would kill the
Project.

2. Taxes. We need the RCMP to confirm in writing its
commitment to pay for the Canadian taxes incurred by the cruise
lines and CCCM in connection with th&roject. Please note that

the RCMP previously agreed to this, and is obligated to cover these
taxes. However, based on conversations with and correspondence
from the new Contracting Authority, we are concerned about the
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RCMP s commitment to its obligatioto cover these taxes in full.

The cruise lines have no flexibility on this issue. In August 2008,
the cruise lines stated that they would not pay for the Canadian
taxes (that could be assessed). There is much documentation to
support the accurate communication of this cost issue to the
RCMP. Due to the fact that the cruise lintsxes are expected to
reach nearly U.S. $7 million, which exceeds CCEMxpected
gross margin of approximately U.S. $5.7 million, we require the
RCMP to confirm its commitment twover these taxes.

3. Exchange Rate. In May of 2008, when CCCM was awarded the
RCMP/ISU RFP, the Canadian and US currency exghavas
approximately even (CDMas valued slightly higher by 2 cepts
Today, the currency exchange value is nearing a loshdéoCDN
Dollar of 30 points. The strategy of delay by the Contracting
Authority has now created a new problem that must be faced. The
Contract Value of approximately $57 million dollars in CDN is
only worth $40 million in US currency. Not only is CCCMUS
company, but the cruise lines are all paid in US currency. Under
the current exchange rate, CCCM would not be able to cover its
costs on the Project. Therefore, the Contract between RCMP and
CCCM needs to be amended to address the exchange rate issue.

To put all of this in perspective, | want to highlight the fact that we
are approximately 15 months away from the world descending
upon Vancouver for the Olympics. If, due to the delays caused by
the RCMP, CCCM does not go forward with Project, the RCMP
will have to start the process all over again by issuing a new RFP.
Whoever wins the new contract will be substantially far behind the
point of preparedness CCCM has currently reached, creates) a
risk of a mad scramble to [sitjousing for the securitforces in

time for the games, and, there is no guarantee that the cruise lines
will be willing to recommit ships for the Project, especially since
fuel prices have fallen so dramatically and the RCMP will be
viewed as an unreliable business partner. Intiaddl it is highly
likely that the narrowed timkne would eliminate the cruise lines
ability to recreate these charter sailings. If the cruise lines could
re-create the charters, there would be increased costs assessed by
the cruise lines to the RCMBU, because they will have to
‘buyoff customers who would have purchased the retail sailings
during the chder period. Further, whoever wins the new contract
will insist (a) that the RCMP assume the risk of currency exchange
fluctuations (per the Canadian financial institutions, they expect
the CDN Dollar to fall further, losing 40 points or more) and (b)
that the RCMP cover the taxes to be paid by the cruise lines. If the
RCMP's failure to act causes CCCM to walk away, the best case
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scenario forlte RCMP is that it will, in any event, end up paying

to CCCMs successor the increased costs outlined above.

As Normande Morin made reference at our 10/24/08 meeting at
ISU Headquarters,The RCMP is not going to put anyone out of
business”referring to osts. Therefore, we are hopeful that a
resolution can be reached promptly, as the Project is dangerously
behind schedule. Because of the urgent timing of these issues,
CCCM must decide whether to continue forward with the Project
or walk away from the Pregt due to the delays caused by the
RCMP. Therefore, please notify us not later than Thursday
October 30th, 2008 of your agreement in principle to address the
three issues described above. If we do not receive a satisfactory

response by that time, we wilvalk away from the Project,
reserving our rights and remedies against the RCMP.

Id. at CAN1072—73. The inclusion of direct reference to CCCM'’s own Canadian taxes and to
the exchange rate problem were new matters.

Mr. Day forwarded CCCR& letter to Ms. Madn and advised her that he had
already spoken thir. DeBruyckereandtold him“of the contract issues at play and some of the
discrepancies in the letter. The short version was that we canreettaghis latest
demand ...” Id. at CAN1070.Mr. Day also noted “several contradictions to the information
you related to mé. Id. Notably,Mr. DeBruyckerehad called Mr. Kelly before he heard from
Mr. Day and had promised CCCM to discuss the latternally. Id.

On October 28, CCCM also received unpromising news from ¢lyal®ank of
Canada That morning, Mr. Kelly hadent electronic copies of th&nal versiors]” of
(unsigned) charter party agreements with Royal CaribhedHhiolland Americato Cindy Brand
at the Royal Bank of Canadaskingwhether tiey would “suffice to move the Financing
forward” E-mail ChainAmongTracey Kelly& Cindy Brand,et al, RCMP Opp., Ex. 76 [Dkt.

66-78] at CCCM6662. Ms. Brand notetbhcern$ becausehedropin the exchange rate meant

140



CCCM might not have sfifient funds to securketters of credito coveron-board revenueas
required by theharter party agreemerts Id.

CC. October 29 through November 7RCMP’s Response; FinaRoyal Caribbean
Charter Party Agreement; Attorneys Involved; the Bank Withdraws Financing;
Final Holland America Charter Party Agreement

Responding t&€ CCM's letter to Mr. Mercer on October 29, 2008, Ms. Morin
took a stern tone:

The RCMP has reviewed the content of your letter and the contract
and provides the following:

1. 90%Letter of Credit: The Contract encompasses the terms and
conditions of the RFP and the 90% Letter of Credit is due i
accordance with the contract. In accordance with Article 4 of
General Conditions Services and Conditions 9676 forming part of
the contract, no modification to the work or amendment to the
contract shall be binding unless it is incorporated intdCbietract

by written amendment.There is no binding amendment to the
contract related to the 90% letter of Credidowever, the RCMP
woud consider negotiating alternative arrangemeatsd issue a
proper amendment to the contract should an agreement be reached
to the satisfaction of both parties.

2. Taxes: Please refer, amongst others, to Contract Clause 10(b)
and to 9676 General Conditions Services Articles 3 and 35. Our
letter dated September 26 addresses this issue.

3. Exchange Rate: In as much as the contract was negotiated in
Canadian dollars, the effect of the exchange rate is the
responsibility of the Contractor.

In accordance wit Clause 4, AnneXA” of the contract, the
Contractor shall secure the vessels and provide the RCMP with a
proof, in the form of a written letter form [sic] the Cruise Line that
vessels have been secured, by 5:00PM Eastern Time November 5
2008.

3% Charterers are generally required to guarantee that cruise linesrwi#l eartain amount of
revenue above and beyond the contracted-for services through incidental passehgsepur
such as sundries, alcohol, and personal services. It is customary for chatposidetters of
credit to guarantee this “onboard reveritsometimes called “OBR.”
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In addition, in accordance with clause 6.2, please provide proof
that the proper wording has been incorporated to the Charter Party
as CCCM agreed to do October 24, 2008.

In your letter you indicated that CCCMnust decide whether to
continue forward with the Pregt or walk away. Please confirm
that CCCM agrees with all the above and intends to satisfy its

obligations under the contract by 5:00PM Eastern Time November
5, 2008.

Please be guided accordingly.
Letter from Normand Morin to CCCM, RCMP MSJ, Ex. 81 @GAN115-16 (emphases added)
see alsdCCCM MSJ, Ex. 36 [Dkt. 65-26].

The consequence of Ms. MorinOctober 29 letter was thaCCM faced a
November 5 deadline tecide(1) to reaffirm the contract, (2p provide proof that the ships
were secured, and)(® provide proof that theharter party agreemenigre satisfactoryln
addition,RCMP maintained its insistenan a90% letter of credit andiould agree tmo further
clarifications or agreements on &sor theexchange rate.

When asked ateposition why she did not acknowledge that the 8figér of
credit requirement had been waiyddls. Morin testified

Q. So is it your testimony that in order to agree that the 90 percent

letter of credit had been waived, you needed to receive a fully

executed charter party agreement?

A. It was a matter of what all the guararstaader the contract per

se. Right? And the guarantee requingtber the contract were

the—the—the delivery of the executed charter parties. And we did

not have that yet, so we were looking for what kind of guaeatate

the Crown at this point #in the process do we really have, given

that what was required under the contract, under Clause 4.1 of

Annex A, still had not been delivered to us.
Morin Dep. at 120see also idat 123 (ageeing that shéneeded to satisfy [her]self that the
interests of the RCMP had been adequately prot&ctédis. Morin also testified that she had

concerns abdthe validity of the Sessions Letter of Credit, which CCCM had submitted to meet
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the 10% security requirement when it submitted the Bid. Ms. Morin believed that thenSess
Letter ofCredit was‘not negotiable” andwasrit a valid letter of credit as the 10 percent piece,
which was‘another element added to concerns. There was so many uadfied details on
the file, as such, that it was a lot to pick up and look at and move easily forward with this . . . .”
Id. at 124. Notably, however, the Sessions Letter of Credit had expired, by its own terms, on
July 1, 2008see supr& I.D—Ilong before Ms. Morin became involved. RCMP had never
before questioned its validity, strongly suggesting that it had waived angrosrabout the
letter of credit.

Royal Caribbeaformally executedh final charter party agreemewith CCCM
on October 31, 2008. Final RCCL CPA, RCMP MSJ, Ex. 55 [Dk6®2at RCCL%30. The
agreement coveretbwel of the SeaendRadiance of the Se&sit notSerenade of the Seas
officially nominated to RCMPId. & RCCL1. The final price wa$18,167,100.00SD, and
CCCM was required tprovide a $12,716,9T45D letter of credit no later than November 24,
2008. Id. at RCCL3, 8-9.Theprovisions on CanadiaaxesrequiredCCCM to reimburse
Royal Canadiaffior “any and all Canadian federal, statejnicipal or provincial income taxes
imposed against CRUISE LINE.Id. at RCCL5. In all, CCCM was requird to provide three
separate letters of credit: (1gn irrevocable Standby Letter of CredR{irchase LOT’ worth
$12,716,970.00USD, whichdyal Caribbeanvould draw down no later than May 31, 2009;
(2) “a second irrevocable Standby Letter of Credit,” worth $6,330,000.00USD, to cover on-board
purchases by passengeaad (3) a third irrevocable Standby Letter of Cretlithe“ Taxes
LOC”, “in Canadian Dollars equal to $5,700,00.00USD at the exchange rate in effect on

November 30, 2009.'ld. at RCCL8-9.
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On October 31Mr. Joyner,CCCM's U.S. attorney, answered Ms. Mosn’
October 29 letter:

As legal counsel to Cruise Connections Charter Management 1, LP
(“CCCM"), we have received and reviewed your letter dated
October 29, 2008 addressed to CCCM. The letter raises multiple
issues that will need to be resolved. However, as a threshold
matter, we require immediate resolution of the tax isédter
reviewing Item 2 of your October 29, 2008 letter, we are still
unclear as to the RCM® current position with respect to the tax
issue.

Our understanding since the outset has been that the RCMP is
responsible for Canadian taxes incurred by the erlirees and
CCCM in connection with this project. This has clearly been the
RCMP s position as well, as the attachethails from the RCMP
show. | also attach Section 6.3 of CCGMid proposal and the
contract provision relating to Priority of Documeriiscause those
documents confirm the RCM® responsibility for taxes. Your
recent correspondence, however, makes us question whether the
RCMP still intends to honor this obligation. Thus, we must ask you
to indicate the RCMR position below by initialinghte applicable
response:

The RCMP is responsible for Canadian taxes incurred by the
cruise lines and CCCM in connection with this project.

The RCMP is not responsible for Canadian taxes incurred by
the cruise lines and CCCM in connection with this project.

Please provide your response by 12:00 noon Eastern time on
Monday, November 3, 2008. Thank you in advance for your

prompt response, as it will guide CCCMdecision whether to
continue with this project.

Letter from G. William Joyner, 11l ttlormande Morin, RCMP MSJ, Ex. 77 [Dkt. 62-81] at
CAN1108.

Ms. Morin answered on November 3, witistinctclarity as toRCMP's position
on cruise line taxes

The RCMP is not responsible for taxes incurred by the cruise lines
in connection with this project.

144



The RCMP will respect all its contractual obligations with CCCM.
The Contract is clear with respect to all taxes. As indicated in our
letters to Cruise Connections Charter Management 1, LP (CCCM),
which were dated September 26, 30, 2008 and Octobez(0P3,

the Basis of Payment clause of the Contract provides for an all
inclusive rate which includes, amongst other costs, all taxes under
the contract. The Goods and Services Tax/Harmonized Sales Tax
(GST/HST) is the only tax that is not indled in the B-inclusive

rate.

The RCMP is still awaiting an answer to their October 29, 2008
letter addressed to CCCM.

Please be guided accordingly.

November 3, 2008 Letter from Normande Morin to G. William Joyner, 1ll, CCCMyREpM. 7

[Dkt. 70-7]. The exchang continued on November 4, as Mr. Joyner repliedlletter that
disagreed with RCMP on tag reasserting that CCCM was not responsible for these amounts.
He stated tha€CCM would investigate other options for proceeding but demanded that RCMP
confirmthat the 90% letter of credit requirement was waived:

On behalf of our client Cruise Connections Charter Management 1,
LP (“CCCM’), we have received and reviewed your letter dated
November 3, 2008. First of all, we disagree with your assertion
that the R®IP is not responsible for taxes incurred by the cruise
lines n connection with this project. CCCM has been moving
forward with this project in reliance on the RCMPprior
agreement tdoe responsible for such taxes. However, in light of
the RCMP changip its position on the tax issue, CCCM is
currently evaluating the feasibility ofjoing forward with the
project. This will involve difficult discussions with the cruise lines
and our bank, Royal Bank of Canada. Therefore, due to the RCMP
proposing tochange the terms of this project, please be advised
that CCCM will not be providing the RCMP with written letters
from the cruise lines that the vessels have been secured by 5:00PM
Eastern Time, November 5, 2008, as requested in the RCMP
letter to CCCM dted October 29, 2008 (th&®ctober 29, 2008
Letter’).

The October 29, 2008 Letter references a requirement of a 90%
letter of credit. Please note that there is no requirement of a 90%
letter of credit in the contractThis RFP requirement was waived

by the RCMP at the June 6, 2008 meeting between representatives
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of RCMP and CCCM, and in the RCRéPsubsequent dealings
with CCCM. We further call your attention to Section 4.1 of
Annex A of the contract which incorporates a 70% payment
requirement ifieu of a 90% letter of credit. Again, CCCM has
been moving forward with the project based on the RGMP
waiver of the 9% letter of credit requirement. Please confirm that
there is no requirement of a 90% letter of credit, as such a
requirement would resuib the RCMP effetively terminating the
project. In the meantime, CCCM will continue to evaluate the
feasibility of going forward with the project, as well as its available
legal rights and remedies against the RCMP.

November 4, 2008 Letter from G. William Joyner, 11l to Normande Morin, RCMIJ NEX. 78

[Dkt. 62-82] at CAN1106see alsc®CCCM MSJ, Ex. 42 [Dkt. 65-32].

The nextday brought a response frdRCMP, which asserted for the first time

that CCCM was in breach of contract for failing to provide proof that the ships had beadsecur

Totally ignoring what had already been agreed to, Ms. Morin suggested that RXEP *“

prepared taonsider negotiating alternative arrangements instead of the 90% Letrexddf’C

Letter from Normande Morin to G. William Joyner, Ill, CCCM MSJ, Ex. 37 [Dkt28bat

CAN1852.

The letter stated:

The Royal Canadian Moted Police (RCMP) has reviewed the
content of your letter dated November 4, 2008, and provides the
following:

As indicated in our letter dated October 29, 2008, the RCMP is

prepared to consider negotiating alternative arrangements instead
of the 90% Letter of Credit. Please note that the Charter Party
Agreements did not provide for payment for the vessels within 30

days of contract award as specified in section 4.1 of Annex A. As

long as the RCMP and CCCM can agree on mutually satisfactory
terms of payment to CCCM and to the ship companies, the RCMP

is prepared to waive the requirement for a 90% Letter of Credit.

Again the RCMP reviewed the contract yiglons for taxes and

the contract terms apply and remain unchanged in this respect.
Finally, your letter indicates that CCCM will not be providing the
RCMP with written letters from the cruise lines confirming that the
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vessels have been secured by thie @dad time requested in the
RCMP letter dated October 29, 2008. Please consider this as our
notice, pursuant to Article 23 of General Conditions 9676, that
CCCMis in breach of contract for failure to secure the vessels.

Should CCCM not provide the letters from the cruise lines as proof
that the vessels have been secured by 12:00 noon Eastern Time
November 7, 2008, the RCMP will consider that CCCM has
repudiated its contract with the RCMP and will proceed to take
action at its disposition and fulfill itseeds.

CCCM responded with a tmpage letter on November 6, attaching letters from
Holland Americaand Royal Caribbearonfirmingthat CCCM hadigned charter party
agreementsvith them. Mr. Joynes letter stated:

First of all, we take issue witiour assertion that CCCM is in
breach of contract fdailure to secure the vesselSCCM is not in
breach of contract for failure to secure the vessels. Attached please
find letters from Holland America Line and Royal Caribbean
International (Royal Caribbean Cruise Line) stating that gdssels

are secured by contractAny delay in CCCMs providing these
letters is directly attributable to the RCMECCM has been ready
and willing to perform throughout the entire process. However,
the RCMP has delagethe process and jeopardized the project
altogether. For example, although CCCM provided RCMP with
the cruise line charter party agreements on September 30, 2008, the
RCMP did not sign Royal Bank of CanaslaAcknowledgement

of Satisfaction of ConditiorPrecederit document until October

24, 2008, and even then it came with an attempt to require a 90%
letter of credit in favor of the RCMPDue to the RCMP attempt

to require a 90% letter of credit in its favor, Royal Bank of Canada
is presently not willhg to financially secure the vessels by
establishing the 70% letters of credit in favor of the cruise lines.

While we have stated this position to the RCMP
before, . . .[discussion of letter of credit omitted]

In addition, as stated previously we sigty disagree with your
assertion that the RCMP is not responsible for taxes incurred by
the cruise linesn connection with this project.While CCCM
currently remains willing and able to perform the contract, CCCM
will take appropriate legal actions tomsare that the RCMB
obligation to cover such taxes is enforced.
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Due to the RCMP attempts to change material contract terms to
the detriment of CCCM, such as the 90% letter of credit and
responsibility for taxes, please allow this letter to serve éseno
that CCCM considers the RCMP to be in breach of the contract.
While CCCM currently remains willing and able to perform the
contract, CCCM reserves all of its available legal rights and
remedies against the RCMP in connection with the RGMP
breach.

Please note that the RCMP immediate cooperation will be

required in order for Royal Bank of Canada to fund the 70% letters

of credit in favor of the cruise lines, in orderfieancially secure

the vessels.The only reason RBC is unwilling to fund the%

letter of credit at this time is because of the RCMPRecent,

unsupportable assertion that a 90% letter of credit is required,

despite clear, docum&d agreement to the contrary{therefore,

please confirm your agreement that, pursuant to the cgntinact

RCMP does not require a 90 iter of credit in its favor.Please

provide your response by 5:00 p.m. Eastern time on Friday,

November 7, 2008. If you do not, the project will be at risk of

failure solely as a result of the RCMPRactions.

E-mail ard Letter from G. William Joyner, Il to Normande Moehal, RCMP MSJ, Ex. 73
[Dkt. 62-77] at CCCM12585-86&ee alsdCCCM MSJ, Ex. 43 [Dkt. 65-33].

Ms. Morin wrote taMir. Joyneron November 7, finally agreeirtbat RCMP
would “waive the requirement for@0% Letter of Creditbut on the understanding thatCCM
will have paid the cruise lines for 100% of the CPAs at the time of the initial payh80% by
the RCMP to CCCM. Letter from Normande Morin to G. William Joyner, Ill, RCMP MSJ, Ex.
68 [Dkt. 62-72] at CAN11354-55ge alsctCCCM MSJ, Ex. 44 [Dkt. 65-34]. Sla¢so asserted
“RCMP is not in breach of contract.” Letter from Normande Morin to G. Willlayner, 111,
RCMP MSJ, Ex. 6&t CAN11354. This November 7 letter extended the deadline for 3G
provide ‘fully executed nofcancellable Charter Party Agreements naming the Vancouver 2010

Integrated Security Unit as having exclusive use of the vessels” and “proof oémaym

(minimum 70%) to the vessel provider” to 5:00 p.m. Eastern time on November 10,1&008.
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On the day Ms. Morisent her letter electronicaltp Mr. JoynerCCCM wrote to
the Royal Bank of Canada in an effort to preserve its relation#sphen forwarédby Mr.
Joyner to Ms. Morin, the Bank responded:

[W]e are increduloughat the interactions with the Agent for the
Crown have degenerated so rapidly to the current na@ne
would have thought that with a Contract of such import that
maintenance of good faith professional deportment would be of the
essence. When first duating your request for financial support
relative to this Contract, our approval was premisedraer alia,

three conditions being in effect: the waiver of the standard 90%
Letter of Credit in favour of the RCMP, the understanding that the
RCMP would be responsible for applicable taxes, and that the
foreign exchange conversion rate between the Canadian and US
currencies would remain (or be managed) within viable bounds.
Based on our review of the relative correspondence, neither of the
first two conditons are dinitively met as of this dateln addition,

the inordinate delays experienced since Contract execution date,
coupled with the extraordinary foreign exchange market volatility
of late, has called into serious question, in our view, the viabilit

the entire Contract.

Hence, at this juncture, pending positive resolution of these issues
to the satisfaction of the Bank, we are not in a position to proceed

further with issuance of Letter of Credit instruments in favour of
the cruise lines.

Letterfrom G. William Joyner, 11l to Normande Morin &ttachedSiemen<£-mail, RCMP
MSJ, Ex. 72 [Dkt. 62-76] at CCCM13976, CCCM13974.

Despite the chaotic situation between CCCM and Ms. Morin, Holland America
and CCCM reached a final charter party agreement fanth8tandendawn November 7,
2008. SeeFinal HAL CPA, RCMP MSJ, Ex. 56 [Dkt. 62-60] af®. That agreement required
CCCMto post three letterd aredit: charter security of USES,608,056 due 30 days from

signing; additional tax security &DN$1,000,000 due November 30, 2009; and on-board

3¢ This document has no Bates numbers.
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revenuesecurity ofUSD$2,408,840 due May 31, 200®d. at 2. CCCM accepted respoidity
for paying both Taxe$ and “Additional Tax Amounts,” as broadly definettl. at 1115.

DD. November 10 through 17: Contract Termination

OnMs. Morin's deadline of November 10 for CCCM deliver copies of
executed charter party agreemeantsl proof of 75% payment to the cruise lines, Mr. Joyner sent
a letter stating that those items would not be forthcoming that$lest.etter from G. William
Joyner, Ill to Normande Mori& Attached Email, RCMP MSJEXx. 72 [Dkt. 62-76] at
CCCM13974—-76see asoRCMP MSJ, Ex. 80 [Dkt. 62-84]; CCCM MSJ, Ex. 45 [Dkt. 65-35].
To the contrary, étold Ms. Morin that, unless RCMP notified CCCM by November 13, 2008,
thatRCMP would be responsible f@anadiartaxes andlid not require a 90% letter of credit,
CCCM would terminate the contradn relevant par Mr. Joyner stated

With respect to demand (a) [for production of fully executed
[CPASs], the contract does not require CCCM to provide these
executed Charter Party Agreementstte RCMP. CCCM has
already provided the RCMP with letters from the cruise lines that
the vessels are secured by cocitra With respect to demand
(b) [for proof of payment to the cruise lines by November 10,
2008], CCCM has explained to the RCMP on numerous occasions
the process for finalizing the establishment of the 70% letters of
credit in favor of the cruise lines.... Even if the RCMPs
November 7 Letter had taken the demand of an additional 90%
letter of credit off the table, there is no way the letters of credit
could have been in place by today at 5:00 p.m. The unrealistic
deadline contained in this demand suggests that the RCMP is
pursuing a strategy of attempting to demonstrate that CCCM is in
breach of the contract, in order to terminate the contract. As we
have stated repeatedly, CCCM is not in breach of the contract.
Further, CCCM will not be in breach by a failure to meet the
deadlines set forth in the November 7 Letter.

To underscore the extent to which the RCMRonduct has
jeopardizedhe contract, please see the attachadriérom Royal
Bank of Canada.The language in the November 7 Letter did not
satisfy Royal Bank of Canada with respect to the 90% letter of
credit issue, as the language just states thatRB#MP is prepared

to wave the requirement for a 90% Letter of CrédAs we have
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previously explained to the RCMP in great detail, most recently in
our letter to the RCMP dated November 6, 2008, there is no
contractual requirement of a 90% letter of credit, as an alternative
to this requirement was agreed to with the RCMP. More
importantly, it is clear from this letter that Royal Bank of Canada
is not prepared to finance this transaction unless the RCMP
definitively indicates its agreement to waive the 90% letter of
credit reqirement and its intent to pay all Canadian taxes that
might be assessed, as tlmntract obliges the RCMP to d&lso,

Royal Bank of Canada is gravely concerned about the exchange
rate issue, which has become a critical issue due to the delays
caused byhte RCMPs attempts to change the applicable contract
terms to CCCNk detriment.

In the spirit of good faith negotiations, we will give the RCMP one
more opportunity to demonstrate that it will honor its contractual
commitments with respect to the 90% éetdf credit issue and the
tax issue. If the RCMP desires for this contract to go forward, it
must notify CCCM that it will be responsible for the taxes and
drop the 90% letter of credit issue by not later than 5:00 pm
Eastern time on Thursday, November 13, 2008.

If the RCMP does not comply with this deadline, CCCM will have
no choice but to terminate the contract due to the RGNdReach.
CCCM will also be forced to terminate the charter vessel contracts
with the cruise lines, which will cause the cruise lines to take
immediate action to return the vessels to the retail marketplace.
Upon termination, CCCM will commence litigation against the
RCMP to protect the interests of CCCM. . . .

Letter from G. William Joyner, 11l to Normande Morin and Attachech&h RCMP MSJ, Ex. 72

atCCCM13975.

Mr. Kelly was askedt deposition about the decision not to provide the final

versions ottharter party agreements RCMP. He testified that he believed thiai]ll [he]

needed to do was provide confirmation that thipsstvere under charteand that Ms. Morin

improperly ‘expandetithe scope of what was requiredncerningcharter party agreements

because she wanté understand how much money [CCCM was] making.” Kelly Dep. at 76.

Mr. Kelly alsotestifiedthat thecharter party agreemeritaiere proprietary documents between

CCCM and the cruise lines. . [P]roviding that information was—would give away how much
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money we were making with these chartedsl. at 75;id. at 97 (“[l]Jt was not my intention to
sharewith [the RCMP] what our final pricing was, and tisatvhat | was referring to when | said
we would not be sending the executed CPAS.”

Ms. Morin responded by letter on November 12, 2008a somewhat more
conciliatory tone, Isefinally admittedthatthe 90% letter of credit requirement was waived but
refused to agree to CCCM’s demands on payment of Canadiesadjustments fathe
exchange rate, and RCR&Pheedor signedcharter party agreemerdasad proof of payment, for
which she extended the d@e to November 14 at noon eastern time. November 12, 2008
Letter from Normande Morin to G. William Joyner, Ill, RCMP MSJ, Ex. 75 [Dkt78Rat
CAN1832-34see alsdCCCM MSJ, Ex. 48 [Dkt. 65-37]. Ms. Morisletter stated:

The Royal Canadian Mounte@olice (RCMP) has reviewed the
content of your letter dated November 10, 2008, and wishes to
clarify a very basic issue. The RCMP would like nothing better
than to resolve all outstanding issues to the satisfaction of both
parties so that we may proceed #o productive relationship
henceforth. In this spirit we wish to provide closure on some
outstanding issues and seek your concurrence on a way forward.

1. The 90% Letter of Credit is waived.

2. Article 6.3 of the Articles of Agreement and Articles 3 and 35 of
the 9676 General forming part of the contract are clear that the
taxes for which the RCMP is responsible for are the GST and
changes to duties and taxes imposed under the Excise Act R.S.C
1985, c. E14 and Excise Tax Act, R.S.C 1985. -C&, or any
duties imposed under the Customs Tariff or any other federal or
provincial sales, excise or other like duties, taxes, charges or
impositions after the bid submission date and which affects the
costs of the work to the Contractor. All other taxes are the
respnsibility of the Contractor as per contract.

3. Considering that the contract was negotiated in Canadian

dollars, the effect of the exchange rate is the responsibility of the
Contractor.
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With respect to items 2 and 3 above, the RCMP consistently
reiterated these terms of the contract and is not prepared to discuss
these further.

4. The only way for CCCM to satisfy the requirement of contract
clauses &, 19 and clause 4.2 of AnnéX” would be to provide a
fully signed norcancellable Charter Party Aggements naming the
Vancouver 2010 Integrated Security Unit as having exclusive use
of the vessels and the proof of payment (minimum 70%) to the
vessel provider. A letter from the cruise lines that the vessels are
secured is not sufficient to demonstrateatt CCCM met its
contractual obligation.

Your letter suggests that CCCM would require more time to
finalize the establishment of the 70% Letters of Credit in favor of
the Cruise Lines. The RCMP is willing to provide CCCM with an
additional two weeks, up to November 25, 2008, to finalize and
confirm the 70% Letters of Credit are in place anavigle a copy

of the signed Chéer Part[ly Agreements].

We need your confirmation that CCCM will produce the Letters of
Credit and e signed Charter Part]ly Agreemgrty the specified
date above, and this confirmation is required by 12:00 noon
Eastern time Friday, November 14, 2008.

Please be guided accordingly.

November 12, 2008 Letter from Normande Morin to G. William Joyner, Ill, RCMP, B£J75

at CAN1833-34. At deposition, Ms. Morirtestified thaRCMP was comfortable stating that the

90% letter of credit requirement was waiybeg November 12)ecause it hatbeen satisfied

and explained.” Morin Dep. at 125.

Although RCMP gave CCCM until November 14 to sglls. Morin received an

internal draft of a revised RFP on Novemberfdrruise ship accommodations at the 2010

Vancouver Olympics. E-mail from Kaleigh Ferguson to Normande Moirdlt Revised RFP,

CCCM Opp., Ex. 24 [Dkt. 67-24] at CAN11852—-84. RCHKIBosuspended the contracting

authority of Ms. Meikle, Mr. Day, and Mike McAuley pending review to be undertaken by

HQ Internal Audit, of the contracting processes with reggidito the Cruise Ship contract.”
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E-mail from Robert Jorssen to Michael Day, CCCM MSJ, Ex. 33 [Dkt. 65-23] at CAN20637;
see alsdMeikle Dep. at 2425 (acknowledging that her contracting authority was suspended in
November 2008).

CCCM did not comply with RCMP’s November 14 deadline and adeiter
from Mr. Joyneiinstead, wtingthat CCCMs “positions . . . ha[d] not changed.” November 14,
2008 Letter from G. William Joyner, 11l to Normande Morin, RCMP MSJ, Ex. 76.[6&480] at
CAN1825-26 see alsiRCMP MSJEx. 80 [Dkt. 62-84]; CCCM MSJ, Ex. 49 [Dkt. 65-38Yir.
Joyneralsosought a meetintja]s a final good faith effort to salvage this project,” failing which
“CCCM will terminate the contract, notify the cruise lines, and pursue its legtd agd
remedie% after the close of business on Monday, November 17, 2008. November 14, 2008
Letter from G. William Joyner, 11l to Normande Morin, RCMP MSJ, Ex. 76 AINTC325.

No meeting occurredRCMP senta November 17, 2008, letter @CCM
declaring CCCM in default arttie contract therefore terminated:

The Royal CanadiaMounted Police (RCMP) has reviewed the

content of your letter dated November 14, 2008, and is providing

its comments.

The RCMP has reviewed the entire situation under the Contract in

a last attempt to explore the possibility of making concessions on

the ontract terms related to taxes and the currency and to resolve

the outstanding issues to the satisfaction of both parties.

The RCMP came to the conclusion that it is not possible for the

RCMP to negotiate these firm terms under the contract and both

itemsremain the responsibility of the Contractoin as much as

the RCMP must maintain the terms of the contract in this respect, a

meeting with CCCM would not be productive.

CCCM is in default of contract for failure to comply with the

requirement of contract clauses 6.2, 19 and clause 4.2 of Annex

“A” which is to provide a fully signed noncancellable Charter

Party Agreements naming the Vancouver 2010 Integrated Security

Unit as having exclusive use of the vessels and the proof of
payment  (minimum 70%) to the vessel provider.
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The RCMP gave sufficient time to CCCM to provide the
documents requested above. Since CCCM did not provide the
documents, the RCMP considers that CCCM has repudiated its
contract with the RCMP. Since this contract is terminated, the
RCMP is proceeding to take action at its disposition and fulfill its
needs.

E-mail & Letter from Normande Morin to GQVilliam Joyner, 1ll, RCMP MSJXEXx. 83 at
CAN1174-76; see also CCCM MSJ, Ex. 50 [Dkt. 65-39].

EE. Late November: CCCM’s ActionsPostTermination

On November 18, Mr. Kelly notified Holland America that RCMP hiaérsed
their position on paying the (potential) rizalian taxesbut that CCCM intended to honor the
charter contracts arf@&nforce the norancelable contract with the REM E-mail from Tracey
Kelly to Rob Colemargt al. & CCCM Doc., RCMP Opp., Ex. 83 [Dkt. 66-85] at CCCM6988—
70. When contacted by attorneys for Hotlakmerica, who had read news aaats of the
cancellation of RCMP charter contradiy, Kelly saidthatCCCM believed RCMP was trying
“to force the cruise lines to accept responsibility for any taxes and to retegot entire deal
for a lower pric€. E-mail Chain Among HAL Personnel, RCMP Opp., Ex. 84 [Dkt. 66-86] at
CCCM15080-81.Thesee-mails are tl final documents in the record from either Holland
Americaor Royal Caribbean

FF. November 28 through April 2009:RCMP Issues New RFP and Contracts
Directly with Cruise Lines

On November 28, 2008eleven days after terminating its contract with CGEM
RCMP issued aanewedandmodifiedRFPfor ISU security accommodations for the 2010
VancouverOlympics (Revised RFB. It later issued several amendments and clarifications for
the RevisedRFP. SeeRevised RCMP RFP &mendments, RCMP Opp., Ex. 37 [Dkt. 67-37] at
CAN20189et seq. The Revised RFP stated that it would ngilax why the contract with
CCCMwas terminatedld. at CAN7363 (Amendment #1, Q7 & Q8)owever, ating as its
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own broker, RCMP discovered the complexities with which CCCM had been dealing aed agre
to significant oncession®n the contested issues.

1. Revised RFP

The ReviseRFP is notable in severadspects for the changes tREMP made
following its expeience with the CCCM contracGeeE-mail from KevinDeBruyckerego Alain
Seguin, CCCM Opp., Ex. 23 [Dkt. 67-23] at CAN16857 (“Many of the points in the SOR
[Statement of Requirements in the Revised R#€E developed based on our experience with
the first RFP and were specifically includgdavoid confusion and/or post contract award
negotiations. The ISU learned a great deal by going through the process Wast toatractor,
and our learning was incorporated into very specific language in the currer8@&R.)).

Among thesenitial modifications, a new contact person was identified in place oMdkle;
the Revised RFP specified that there would be no protection for exchange ratéidluguliaat
CAN20194; the Revised RFP prohibited brokers from bidding because RCMP cootddct
only with an ‘official Cruise Line Company,id. at CAN20220 (No Cruise Line Broker shall
appear on the final contragt.id. at CAN20197, CAN202Q7andthe Revised RFP allowed a
possible advance payment upon receipt of an irrevocable staidoyfecredit for 100% of the
value of the advance paymeidl.

As to the critical issue of Canadian taxthe Revised RFP retained the language
on GST and HST from the earlier R&RRdadded:* All other taxes are included in the firm price
except as praded in Article 13 of the General Conditions 2035 (12/05/08)."at CAN20201.
This clause did rteclarify matters, ad RCMP was required issue a series of clarifications and

amendmats before it finally offered to cover:
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Section 4. Additional dirdacosts (submit estimated cost with your
bid): ADD to the list: “Canadian taxes incurred and directly
attributable to this contratt.

ADD: ‘Ceiling Price for Canadian taxes: The bidder must provide
a total ceiling price for Canadian taxes incurred anckctly
attributable to this contract that may be applicable to the
requirement, exclusive of GST and HSTThe Canadian taxes
incurred for the performance of the work will be reimbursed at
actual cost not to exceed the ceiling pricéhe Canadian taxes
celing will not be evaluated as part of the bid price, however,
should there be significant discrepancy between the winning bid
and other bids, the RCMP, at its sole discretion, may either contact
the winning bidder for a revised estimate, award the contoact
another bidder, or both.’

Id. (emphasis added)n addition,RCMP eventually allowed bidders tmntact Ms. Sharpe of
the Canada Revenue Agerityr tax information.” Id. at CAN6269.

2. RCMP-Holland America Charter Party Agreement

RCMP and HollandAmerica executed aharterparty agreement for thes
Statendanon April 9, 2009 RCMRHAL Charter Party AgreemeiftRCMP-HAL CPA”),
CCCM Opp., Ex 33 [Dkt. 67-33] at CAN2538—6BRCMP was its owiCharterer.ld. at
CAN2538. It agreed to pay blland Ameica $14,500,000 USDriet;” with 50% payableupon
execution of the charter agreement and smaller percergagesious contract milestones, such
as arrangements for berthing, occurrétl.at CAN2538—40. Thagreeduponprice to Holland
Americawas exclgive of,inter alia, “(i) any Canadian Taxes (defined below) payable by
CHARTERER in respect of this Agreement or the property or services providadhber, [and]
(i) any Canadian Taxes payable by, remittable by, assessed against, ca¢mme OWNR
or its personnel or crew in respect of or arising out of or in connection with or asegwense
of this Agreement or the property or services provided hereuntterat CAN2540. The

definition of Canadian taxesubstantiallymirroredthatproposed by Holland America in
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negotiations with CCCM in the fall of 200&eesupra81.CC. The aggregate amount of
reimbursable Canadian taxes was not to exceedf89D0,000.1d. at CAN2541.

RCMP also took a new approach to shipsalth scoreslt agreed with Holland
America on applicablecores above 90 after 2006—perhaps unsurprisirigatthe ms
Statendanhad scored 94 and 94 in 2006 and 2083pectively Id. at CAN2546.

In addition toStatendamRCMP also signed two other charter patyeements
for the 2010 Vancouver Olympics that are not in the record. According to news r&Me
contracted foHolland America shipsms Statendarandms Oosterdamand one Carnival ship,
Elation, with a totalvalue of $76 million Canadian dolldiar all three final contracts. Stephanie
Levitz, “Threeships to house 2010 Olympics security staff in new $76 million dé€ag”
Canadian PresgApr. 21, 2009); Damian InwoodThree cruise sps rented for Olympic
security; Canwest News Servi€Apr. 21, 2009).

GG. Post Factolssues

The parties haveubmittedoost factcevidenceon two of the issues in thiecross
motions for summary judgment that does not fit neatly into the above history osthel bat
evidence is discussed by issue hefiest, the Sessionsdtter ofCredit, and secondhealth
scores.

1. The Sessions Letter of Credit

Shown the $5 millionletter of credit that Mr. Sessions provided as part of the
Bid, seesupra§ 1.D, Mr. Siemenf the Royal Bank of Canadestifiedat depositiorthat he
had not seen it before and did not believe CCCM had provided it to the Bank when applying for
financing. Siemens Dep. at-B®/. He testified that he did not know that the Sessietterl of
Credit had expiredh July, that it couldnot be drawn upon, or that CCCM wa&5“million in

debt as a result of obtaining th[e] letter of crédid. Had theBankknown about the Sessions
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Letter of Creditit would have affected theiSk analysis . . unfavorably.”Id. Mr. Siemens
also tesified that theclause inthe Sessions Letter of Crethitthe effect that itould notbe
drawn upormeant that it watot a definitive debt obligation and could never b&l’ at 57.

2. The Health Scores

Ms. Edwards’s second declaration, submittedm exhibit to CCCR opposition
on January 14, 2013, providadnore detailed, if seBerving, explanation of the replacement of
Radiance of the Seg&with a subpar health score) witbwel of the Sedsvith compliant health
scores) in the final nomination on September 30 and October 1. She stated:

At this very sensitive juncturf.e., September 3QJour fear was

that Ms. Morin would see the Radiafedealth score of 88% and
use that as a pretext to argue that Cruise Connections could not
deliver suitable ships, and might even use that excuse as leverage
to try to get Cruise Connections to stop pushing the RCMP to
ackrowledge that it owed the taxe&iven this fear, we decided to
submit to Ms. Morin a draft Royal Caribbean charter party
agreemenhaming two other Radiance class ships (the Serenade of
the Seas and Jewel of the Seas), believing that the issue could be
easily resolved after Mr. Day returned from vacation and spoke
with Ms. Morin and explained to her the agreements we had
reached inclding the agreement on the taxdsurthermore, given

the ships health score history, Cruise Connections knew that any
issue regarding the health scores was very likely to be resolved
after the Radiance of the Seas wasspected.

Il Edwards Decl. %, 18, 20-22.

HH. Procedural History

CCCM filed its Complaint on November 26, 2008, less than ten days after
receiving RCMPs November 17 lettenf contract termination Compl. [Dkt. 1]. CCCM
claimed breach of contract, Compl. {1 28—-36, and violation of the North Carolina Unfair and
Deceptive Trade Practices Act, N.C. Gen. Statbg et seq(id. 1137-43). The case was

randomly assigned to the Honorable James Robertson.
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RCMP moved to dismiss, arguing that the Court lacked subject matter jurisdiction
because Defendants were immune from suit under the Foreign Sovereign Imnfuatities
(“FSIA”), 28 U.S.C. 88 1602-11Seg[Dkt. 9]. CCCM opposedseeDkt. 12, and Judge
Robertson heldral argumenbn June 9, 2009. Concluding that FSIA applied and CGCM’
allegations did not fit withimnyexception in 28 U.S.C. § 16(8)(2), Judge Robertsagranted
the motion to dismiss at the conclusion of the hearing. In an opinion expanding on his reasoning,
Judge Robertson concluded that the CCCM-RCMP contract did not invalimeset ‘effect in
the United States as required b$6D5(a)(2) because “treewas anintervening elemeit
[CCCM's] inability to perform its contractual obligationsttee[cruise linesand the travel
agency that had booked a relocation sgut+-between the defendantattions andCCCM's]
financial loss’ Cruise Connections Charter Mgmt. 1, LP v. Attorney Gen. of, &84.F. Supp.
2d 86, 90 (D.D.C. 2009j)evd, 600 F.3d 661 (D.C. Cir. 2010h'g denied 609 F.3d 4500n
appeal, he D.C. Circuit concluedthat there was a direct effect in the United States because:
The travel agency agreement was a done deal: Cruise Connections
would have received a flat fee no matter how many passengers the
travel agency booked. Likewis&ll that remaned for the [Charter
Party Agreements] to be formally consummated was for the cruise
lines to sign the agreements once RCMP confirmed its contractual
responsibility for Canadian tax&sAppellants’ Br. 40. In both
instances, then, RCM® termination of theCruise Connections

contract led inexorably to the loss of revenues under theghtgt
agreements.

600 F.3d at 664—65.

Shortly following remand, the case was reassigned to the undersigned when Judge
Robertson retired RCMPansweredhe Complaint anflled a Gounterclaim for breach of
contract. SeeAns., Aff. Defenses & Countercl. [Dkt. 22]. RCMP then again moved to dismiss,
Dkt. 23, and CCCM again opposed, Dkt. 25. This time, the RCMP afgjuéatumnon

conveniensand (2)failure tostate a claim for violation of thgorth Carolina Unfair and
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Deceptive Trade Practices Act. Applying the fstep inquiry set forth iPain v. United
Technology Corp637 F.2d 775, 779 (D.C. Cir. 1980)istiourt concluded that dismissal for
forum non convenienwas not appropriate because CCCM Wargtitled to litigate [its] claim in
U.S. Courts, even if the law of British Columbia, Canada’iadplCruise Connections Charter
Mgmt. 1, LP v. Attorney Gen. of Caii64 F. Supp. 2d 155, 157, 159-64 (D.D.C. 2011). Count
Il was dismissetlecaus€Canada is not gerson, firm or corporatiorsubject to suitinder the
N.C. Trade Practices Att.Id. at 164—65.

Discoveryon the cross claims of breach of contract began in March 2011 and
lasted approximatgleighteen months. Following a status conference on October 26, 2012, the
Court entered a briefing schedule for crasstions for summary judgmeanh the sole remaining
count’ and scheduled a bench trial to begin on October 15, 28ft& the partiescross
motions were fully briefed, the Court continued the trial due to the complexity ofsbe'sma
that the need, scope, and purpose of a trial [could] be determined once the pendinmptoss-
for summary judgment are resolvedseeMinute Order dagd July 1, 2013.

II. LEGAL STANDARD
A. Summary Judgment

Under Rule 56 of the Federal Rules of Civil Procedure, summary judgment shall
be granted “if the movant shows that there is no genuine dispute as to any mateaiad fhe
movant is entitled tpudgment as a matter of lawFed. R. Civ. P. 56(ajgccord Anderson v.

Liberty Lobby, Inc.477 U.S. 242, 247 (1986). Moreover, summary judgment is properly

37 CCCM asserts in its summary judgment motion that its Complaint also contains “a claim for
the RCMP’s bad faith breach of the contract,” on which CCCM “reserves all ajhts.f
CCCMMSJ Mem. at 43. RCMP responds that only one Count remains after dismissal of the
North Carolina law claim. CCCM Opp. at 45. After reviewing the Complaint and tbedrec

the Court finds that that the only remaining claim is CCCM’s “FIRST CLAIM FRIR.IEF

(Breach of Contract),” Compl. #B—36, with no separate bad faith breach claim.
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granted against a party who “after adequate time for discovery and upon motion . . . faketo m
a showing sufficient to establish the existence of an element essential to tyiatqaeet, and on
which that party will bear the burden of proof at triaCélotex Corp. v. Catretd77 U.S. 317,

322 (1986).

In ruling on a motion for summary judgent, the court must draw all justifiable
inferences in the nonmoving party’s favor and accept the nonmovinggavigence as true.
Anderson477 U.S. at 255. A nonmoving party, however, must establish morettieamére
existence of a scintilla ofvelence” in support of its positiond. at 252. In addition, the
nonmoving party may not rely solely on allegations or conclusory statentgrdgsne v. Dalton
164 F.3d 671, 675 (D.C. Cir. 1999). Rather, the nonmoving party must present specifiatacts
would enable a reasonable jury to find in its faviak.at 675. If the evidencas'merely
colorable, or is not significantly probative, summary judgment may be drard@derson477
U.S. at 249-50 (citations omitted). Further, “[w]hen oppogiarties tell two different stories,
one of which is blatantly contradicted by the record, so that no reasonable jury ceayd ibeh
court should not adopt that version of the facts for purposes of ruling on a motion for summary
judgment.” Scott vHarris, 550 U.S. 372, 380 (2007%ee Reetz v. Jacksoh76 F.R.D. 412,
414-15 (D.D.C. 1997) (dantiff cannotcreate a genuine issue of material fact by contriadict
her own depositiotestimony).

B. Application of Foreign Law

The parties agree thtte law of British Columbia, Canada governs their dispute.
Federal Rule of CivProcedure 44.1 provides thdi]'h determining foreign law, the court may
consider any relevant material or source, including testimony, whether aromoitted by a
party a admissible under the Federal Rules of Evidénéecourt may ‘tonsider any material

the parties wish to presehénd it “may do its own research on foreign law, just as . . . on issues
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of domestic law. 9A Charles Alan Wright & Arthur R. MillerFederal Practice and Procedure
(“FPP") § 2444 (3ckd.);see alsdGanem v. Hecklef746 F.2d 844, 854 (D.C. Cir. 1984) (noting
that“written or oral expert testimony accompanied by extraots foreign legal sourcesire
common sourcegf foreign law acceied under Rule 44.1). The Court need not accept the law
proffered by the parties and is free‘teexamine and amplify material that has been presented
by counsel in partisan fashionEstate of Botvin ex rel. Ellis v. Islamic Repub. of Jran2 F.
Supp. 2d 218, 228 (D.D.C. 2011) (quoting Fed. R. Civ. P. 44.1 advisory committee note).
The Courts determinatiomf foreign lawis “treated as a ruling on a question of
law.” Fed. R. Civ. P. 44.1see also Ry. Labor Execé&ssn v. U.S. R.R. Retirement Bd49
F.2d 856, 860 (D.C. Cir. 1984). herefore,[o]nce foreign law is ascertained to the judge’
satisfactiori, a court is free to decide summary judgment motfasst would in any other
context” FPP § 2444,
In this case, both parties have pard the Court with statements of the British
Columbia law they believe to be applicable, complete with citations to authSesy. e.g.
RCMP Opp. at 37, CCCM Reply at 11 (parties’ statements of promissory estoppelCotirt
has verified the law cited by the parties and has also conducted its own reseaveldogfull
discussion of the principles relevant to the case.

[II. ANALYSIS

At the outset, the Couréviews the British Columbia law that govertise parties
breach of contract claisn The Court will then briefly discuss the status of the parties’ various
agreements, identifying the contractual provisions that were in effect @nthef the alleged
breaches.

Next, the Court will address CCClgl'argument that RCMP anticipatorily

repudiated its duty to pay taxes that the cruise lines (and possibly CCCM) wouldueciar
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their vessels being in Vancouver for the 2010 Olympics. For the reasons stated beltourthe
finds that: ()RCMP anticipatorily repudiated its contractual duty to pay the cruise tisvess;
(i) RCMP is liable for that repudiation on a promissory-estoppel theory; anth@irepudiation
was a fundamental breach because it frustrated the camahpirpose of the entire contract.

The Court will then addre$8CMP s claims that CCCM breached the contract
with respect to financing arfthancial security. The Court concluddsatCCCM's
noncompliance was excused by RCMRepudiationof its agrementsas totaxes, which made it
impossible folCCCM to finalize its financing.

Finally, the Court will discuss thesue of shighealth scoresconcludinghat a
charter party agreement for a sijgh a noncompliant health scomasnot a fundamental
breach of the contract.

A. British Columbia Law

It is undisputed that the law of British Columbia, Canada, govemsdhtract
dispute. In British Columbia, as in the rest of Canada, contractual relationghgmsvarned by
the common law.SeeHodgkinson v. Simm§gL994] 3S.C.R.377, 1 144Can). For the most
part, owing to oushared British ancestry, British Columbia contract law and prevailingdUnite
States contract law are similais appropriate, the Court drawasalogies or contrasts t
American law.

A brief word on the Canadian court system will also be helgdalnada has a
dual federalprovincial courtstructure similar to the dual fedessthte structure of the United
States court system. Thérst level court in British Columkais the Provinicial Court, which
hears some firanstance cases, and the Supreme Court, which hears mostdiestee cases as
well as some appeals from tReovinicial Courts. The British Columbia Court of Appeals,

which ordinarily decides cases réejudge panels, is the final arbiter mfovincial British
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Columbia law in most cases; its decisions are cité¢@€as. B.C.C.A. andare printed in
multiple reporting services, such as the British Columbia Law Repd@t€(L.R”). The
Supreme CourtfadCanada is the final court of appeal; like the United States Supreme Court, its
docket is mostly discretionary, subject to limited exceptidtssdecisions are generaligported
in the Supreme Court Repartsted as'S.C.R.” See generallyLegal System of Canada40 St.
Louis U. L.J. 1343 (1996); Canadian Department of Justice, “How the Courts Are Organized”
(Apr. 30, 2013nttp://www.justice.gc.ca/eng/esjc/ccsajc/page3.htmflast accessefept. 9,
2013).

1. Contract Interpretation

“In the absence of ambiguity, words in a contract ateetgiven their literal
meaning[.] Words of ordinary use in a contract must be construed in their ordinary aatl natur
sense[.] The paramount test of the meaning of words in a contract is the intenti@n of th
partie$.]” Rickards Estate v. Diebold Election Sys. {2007), 69 B.C.L.R. 4th 75, 1 20 (Can.
B.C.C.A)) (quotingMacMillan Bloedel Ltd. vB.C.Hydro & Power Auth(1992), 72 B.C.L.R.
2d 273, 1 30 (Can. B.C.C.A)); other citations omittedl)court $ould determine the intention of
the partiesin the objective sense by reference to the surrounding circumstanbediate of
signing the contrattbecauséthe meaning of words varies according to the circumstances with
respect to which they were uSeatlie to“the imperfection of languadeld. 120-21(citation
omitted);see alsaCompagnie francaise du Phénix v. Travelers Fire Ins, [1852] 2 S.C.R.
190, 1 116 (suggesting best interpretation of term would be one “consistent with thenménti
the parties as disclosedr@lation to the contract as a whqle”

“When the parties are in agreement as to the meaning of a provision, a court, in

the absence of compelling reasons to the contrary, should construe the document in accord
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therewith” Phénk, [1952] 2 S.C.R. 1 98.[W]ords must be given their prary meaning where
that meaningis unambiguos, . . . is not excluded by the context, and is sensible with reference
to the extrinsic circumstances in which the writer plaged at the time of wmg.” Rickards

69 B.C.L.R. 4th T 22 (quotin§hore v. Wilson1842] 8 Eng. Rep. 450, 518 (U.K.H.L.)lror
example, when the parties write a contract clause thas iwide as possible and there is no
reason for attributing to [them] any intentionrestricting [the clause] natural meaningthe

clause should be read as broadly as writdictoria-Vancouver Stevedoring Co. v. Grand Trunk
Pac Coast S.S. C0[1918] 3 W.W.R. 450, 1 7 (Can. S.C.C.) (upholding broad reading of clause
limiting commoncarrief s liability). Still, “the parties to a contract must be presumed to have
attributed a meaning and purpose to its several parts which, when read togethiasteanst
complete consistent contract and, therefore, repugnancy should be, if reasonably, possible
avoided.” Phénix [1952] 2 S.C.R. ] 117.

2. The“Factual Matrix”

In interpreting a contract, British Columbia courts permit consideratiorriaice
contextual facts called th¢éactual matrix; relying on a United Kingdom case from the House of
Lordstitled Prenn v. Simmong§1971] 1 W.L.R. 1381 .See Black Swan Gold Mines Ltd. v.
GoldbeltRes.Ltd. (1996), 25 B.C.L.R. 3d 285,12 (Can. B.C.C.A.).The factual matrix may be
considered without finding an ambiguity in the contizaiuse it is‘always helpful.” ACLI
Ltd. v. Cominco Ltd(1985), 61 B.C.L.R. 177, 11 4, 16 (Can. B.C.C.A.).

The factual matrix is the background of relevant facts that the

parties must clearly have been taken to have known and to have

had in mind when they composed theitign text of their

agreement.It can throw light on what the parties must have meant

by the words they chose to express their intentlarthis respect it

is much like tradausage and trade practicdf both parties were
clearly using the language of the trade in their practice of the trade
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then evidence is always admissible to show the meaning of that
language.

GlaswegiarEnters.Inc. v. BC Tel Mobility Cellular, Inq1997), 49 B.C.L.R. 3d 317, at *7
(Can. B.C.C.A.)®

In evaluating the factual matria court must ke[ep] the contextual facts in the
background and the text of the agreement in the foregrobaddusé[tlhe words of the
contract must not be overwhelmed by a contextual analyBisk Swan 25 B.C.L.R. 3d Y 19.
Thus, “the Court cannot makenew agreemefitGlaswegian49 B.C.L.R. 3d 317 at *7where
the language used in the deed in its primary meaning is unambiguous, and that mesming is
excluded by the context, and is sensibith reference to the extrinsic circumstances, then such
primary meaning must be taken conclusively as that in which the words are B&sk"Swan
25 B.C.L.R. 3d 1 23 (quotin@anadian Delhi Oil Ltd. v. Alminex Lt1967), 62 W.W.R. 513,
1 15 (Can. Ala.C.A)); internal quotations omitted).

In a lengthy passage quoted fréirenn theBlack Swarcourt gave particular
instructions about how the factual matrix should be considered in a case involvigtha len
course of negotiations:

By the nature of things, where negotiations are difficult, the

partie$ positions, with each passing letter, are changing and until

the final agreement, althgh converging, still divergent. It is only

the final document which records a consensuslt.may be said

that previous documents may be looked at to explain the aims of

the parties. In a limited sense this is true; the commercial, or

business object, of the transaction, objectively ascertained, may be

a surrounding fact.. .And if it can be shown that one

interpretation completely frustrates that object, to the extent of

rendering the contract futile, that may be a strong argument for an

alternative interpretation, if that can reasonably be foundThe
words used may, and often do, represent a formula whedns

% Due to what appears to be a formatting error in the Westlaw research serviceaghapta
numbers for most of the text of this case are missing. The Court referenpestie: page.
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different things to each side, yet may be accepted beddat is
the only way to getagreemeritand in the hope that disputes will
not arise. The only course then can betty to ascertain the
“natural meaning.

Id. 1 17 (quotindg®renn [1971] 1 W.L.R. at 1384—-85%ee also Glaswegiad9 B.C.L.R. 3dat
*7 (emphasizing that courts should always search “for the meaning intended laytibe gs
expressed in the agreemkemt concluding that trial judge assigned the meafimgst consistent
with commercial reality and most consistent with the other clauses of the whedenagit).

3. Promissory Estoppel

The Supreme Court of Canada has adopted the doctrine of promissory estoppel as
set forth inEngineered Homes Ltd. v. Mason

When one party has, by his words or conduct, made to the other a

clear and unequivocal promise or assurance which was intended to

affect the legal relations between them and to be acted on

accordingly, then, once the other party has taken him at his word

and acted oit, the one who gave the promise or assurance cannot

afterwards be allowed to revert to their previous legal relations as

if no such promise or assurance had been made by him, but he

must accept their legal relations subject to the qualification which
he himself has so introduced.

[1983] 1 S.C.R. 641, 1 tifation omitted)see also John Burrows Ltd. v. Subsurface Surveys
Ltd., [1968] S.C.R. 607, 1 1(requiring“some evidence that one of the parties entered into a
course of negotiation which had the effect of leading the other to suppose that thiglstsict
under the contract would not be enforged”or example, itHansen v. British Columbia
(Minister of Transportation & Highways)he British Columbia Court of Appeals upheld a
finding of promissory estoppel because: “The representation was unambidgieas.a
representation of fact. It was intended to be relied upon, and was relied upon. fj&hd, i]
circumstances as found bye Board, the reliance was reasondb{2000) 76 B.C.L.R. 3d 241,

1110-15 (Can. B.C.C.A.).
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4. Repudiation Fundamental Breach, and Effect of Breach

There arethree general circumstances in which a contract is discharged:
“(i) renunciation by a parwyf his liabilities under it; (ii) impossibility created by [a paslown
act;[or] (iii) total or partial failure of performance.Celgar Ltd. v. Star Bulk Shipping Co.
(1979), 12 B.C.L.R. 62, 1 9 (Can. B.C.C.A)) (quothhgyman v. Darwins Ltd[1942] A.C. 356,
378-79 (U.KH.L.)). A partial failure only relieves the nonbreaching partbligations under
the contract when the partial failure is a fundamental breaeh it “occuis] in a matter which
goes to the root of the contract,” a concept &iimateriality under U.S. contract ldhat is
defined further belowSee d. When a breaching partiias done something which puts it out of
his power to perform his part of the contract[,] has intimated that he does not intendm perf
his part,” or has otherwise prevented the performance of a condition precedent, the hordreac
partys duty to perform any conditions precedent is reliewathitehall Estates Ltd. v. McCallum
(1975), 63 D.L.R. 3d 320, 1 49 (Can. B.C.C.A)) (internal citation aotiadgjon marks omitted).
To evaluate whether a pagyepudiation was wrongful, courts apply abfective reasonable
person”standard to determine whether the party Haswords or conduct, evince[@n
intention to refuse the performance of the contract and not to be bound Wamcouver
Canucks Ltd. P'ship v. Canon Cadnc., 2013 BCSC 866, { 157 (Can. B.C. Sup. Ct.) (quoting,
inter alia, Business Depot Ltd. v. Lenhddvfgmt.Ltd. (1996), 24 B.C.L.R. 3d 322, 11 66-67
(Can. B.C.C.A))).

A “fundamental breach occurs wheria particular breach or breaches of contract
by one party is or are such as to go to the root of the contract which entitles the dyhter par
treat such breach or breaches as a repudiation of the whole contract. Whether shobrbrea

breaches do constitute a fundamental breach depends on the construction of theacohtract
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all the facts and circumstances of the caséelgar, 12 B.C.L.R. { 8 (quotin§uisse Atlantique
Société DPArmement Maritime S.A. v. N.V. Rotterdamsche Kolen Cen{t867] 1 A.C. 361,
363 (U.KH.L.)); see alsad. 111 (referring to a breach thdtas the effect of substantially
depriving the injured party of what he bargained for”). Put another way, a fundéumeach is
one that is “tantamount to the frustration of the contract either as a rehdtwig¢quivocal
refusal of one party to perform his contractual obligation or as a result of cortdabthas
destroyed the commercial purpose of the contract, thereby entitling the inpadsrto k2
relieved from future performanéePoole v. Tomenson Saunders Whitehead(1@B7), 16
B.C.L.R. 2d 349, 11 26-28 (Can. B.C.C.A.) (collecting cases).

When a fundamental breach occurs:

[T]he innocent party to a contract may elect to affirm the contrac

and hold the other party to the performance of its contractual

obligations and sue as well for damages. On the other hand, he

may elect to accept the breach as a repudiation of the contract. This

is an election between inconsistent rights. It must géneboae

made with promptitude and communicated to the other party, and,
once made, it is irrevocable.

Id. T 10 (quotingMorrison-Knudsen Co. v. B.C. Hydro & Power Au(h978), 85 D.L.R. 3d 186,
1 116 (Can. B.C.C.A.)xee also Elderfield v. Aetna Life Irt3o0. of Can(1996), 27 B.C.L.R. 3d
1, 1 15 (Can. B.C.C.A)) [A] repudiation of a contract does not automatically terminate that
contract. Instead, an act of repudiation confronts the innocent party with two ektocafirm
the contract and treat it asntinuing or to accept the wrongful repudiation aedttthe contract
as at an ent).

Once the non-breaching party accepts the repudiation, thereanhing party is
freed“from further performance arjthay] sue for damages immediately, even if the breach that
constitutes the repudiation is anticipatdrilderfield 27 B.C.L.R. 3d 1 15. ‘&lure to

unequivocally accept the repudiation means that the repudiation has no effecthantessd
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continued refusal to perform. The contract continues to exist for the benefit of batls padi

an action cannot be brought until one of the parties fails to perfddn.5ee alsdHomestar

Indus. Props. Ltd. v. Philpd992), 72 B.C.L.R. 2d 69, 1 29 (Can. B.C.C.A.) (“If the innocent
party wishes tarystallize his rights before the time for performance and elects to accept an
anticipatory repudiation as putting an end to the contract, he must so notify the othangarty
thereupon his rights to damages ariseThe nonbreaching party may also defer acceptance of
the repudiationHomestar 72 B.C.L.R. 2d { 21see also Bogusinski v. Rashidagi974] 5
W.W.R. 53, 142 (Can. B.C. Sup. Ct.) (in insurance case, holding that the nonbreaching party
could “defer[] action until properly and reasonably convinced by investigation that proper
grounds for repudiation had arisen”

B. Summary of Parties Arguments

The parties have filed crossotions for summary judgment, each arguing that the
other breached the cwact. CCCMalleges thaRCMP materially breached its obligations under
the contract when, in September 2008eitlared that itvould not pay approximately $6 million
in Canadian government taxiat might beassessed against the cruise lIne€CM MSJ Mem.
at 1-2. In the alternative, CCCMontends that the deadline for nominating and securing the
ships had not yet arriveehdRCMP's wrongful equivocation regarding taxes impaired CCEM’
ability to perform. CCCM Opp. at 2.

RCMP argesthat*CCCM has attempted to stitch a quilt out of slisref
testimony, distorted timelines, and partial threads of emails to hide CEfaNure to accurately
account for basic costs, or determine how it would finance the project before ittedbta
response to the RCMP’s Request for Proposal and before it signed a contract R{IMRE

RCMP Opp. at 1. RCMP puts tkatire blame on CCCM, asserting that
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[CCCM] breached the contract by refusing to provide final,
signed copies of thécharter party agreemehtto the RCMP;
CCCM failed to provide what the RCMP had bargained for, and
thus cannot recover. Moreover, even absent CCCM refusing to
provide the ¢harter party agreemehtshad in its possession, as of
the date that the RCMP terminated the contract, CCCM had not
negotiated for ships thatehthe stringent requirements set out in
the contract, and CCCM had obtained the preliminary financing it
needed from the [Royal Bank of Canada] to secure- non
conforming vessels based on substantial misrepresentations to the
RCMP, the BanK, and the cruis lines.

RCMP MSJ Memat 43.

C. Status of the Agreementsat the Time of Breach

A brief word on the status of the parti@egireements is necessary to any
discussion of their respective contractual duties. The Court refers to the' padmsact; but,
to be clear, there was no single, final, integrated agreement between CCCKZMRd Rhe lat
agreedto document between the parties wasAlngcles of Agreementsigned on July 31, 2008.
Seesupra81.M. Section 10 offte Articles of Agreemerlisted various documents in
descending order of priority in the event of a “discrepancy between the wordiagg of
documents:’(1) theArticles of Agreement(2) 9676 General Conditionsee supr& I.G; (3)
“‘Annex A Statement of Work;(4) the Bid seesupra8§ |.E; and (5) Poject Services Agreement
signed on July 16&ee supr& I.H.

D. Responsibility for Taxes

CCCM contends that RCMP anticipatorily repudiated the contract by reneging on
its agreement to pay all Canadian government taxes impodéd oruise lines due the ships’
prolonged stay in Vancouver. T8aaxes,including income taxes for the foreign-flagged ships,
came 6 an estimated $6 millionRCMP's position is that it never entered into any such
agreement and agreedly to be accountable for Goods and Services Tax&ST") and
Harmonized Sales TaX{IST’). RCMP argues that CCCM diobt recognize the cost of
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Canadiartaxeson the cruise lines when formulating its bid and amhen CCCM learneduch
taxes could increasts costs and decrease its profits GGCM try to getRCMPto amend the
contract.

1. Whether the Taxes Include CCCMs Taxes

As a threshold matteRCMP contedsthat CCCM has gly expanded the
breadth otaxes at issuelt argues thathere are two sets of taxes at issdbose that would be
imposed by Canada on) (e cruise lines andY CCCM. RCMP Opp. at 28. RCM#sists that
neither party evefcontemplated that the RCMP should or would be responsible for carving out
a tax haven to shield only CCCM . . .1d. at 28-29. According to RCMP, only in early
September 2008id CCCM realize'that it had never accounted for taxes that it could owe the
[Canad RevenueAgency],” and, “unwilling to change its profit estimates to account for the cost
of paying standard taxes on its activities, CCCM tried to force the RCMP toesx@nsibility
for paying any and all taxes that CCCM and its partners would intdurdt 29-30 (citations
omitted). RCMP agues that CCCM demanded tREMP agre€‘to pay fa any tax assessed,
for any amount, for any activity, incurred by CCCM and its partneeggiring to8 “b.ii” of the
September 15 Proposed Clarificatisee supr& I.T, which, indeed, would have required
RCMP to pay all taxe$ (very broadly defined) assessed against Holland America, Royal
Caribbearand CCCM.

CCCM characterizes this issue dslaersion” becauséthe contract language,
[Mr.] Days unequivocal testimony, arjifls.] Meikle’s approval of the clear agreement as stated
in [the ProjeciServices Agreemenfflemonstrate] that, like the cruise line taxes, any Canadian
government taxes imposed against CCCM would also be treated as a pass thragh cost

RCMP? CCCM Reply at 12. It concedes possiblnfusion in theecord but attributethat
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confusion tahe fact that the disputelearly narrowed to a back and forth eanbe on the
cruise linestaxes; not CCCMtaxes.Id. at 13-14.

As explained below, RCMP has much the better side of this argument. While the
Court concludes th&®CMP agreed to pay Canadiaxes that would be imposed on the cruise
linesdue to their unusually extended stay in Vancouver, it did not agree to pay ordinary business
taxesassessed againSCCM, a business located in Victoria, British Columbia, Canada,
according to its Bid Seesupra§ I.E (discussing scope of Bid); Bid at CCCM830&r(Y
additional taxegdentified by the Cruise Linese questionable, and a tax lawyer will be
consulted on these issues after the Bid Award.” (emphasis agdsieel glso supr8 I.F (June 3
meetings focus on taxes that might be imposed on the cruise lines). CCCM persuaded Ms.
Meikle and Mr. Day that Canadian taxes would scare away any cruise line becdugse of t
financial structure of the cruise lindsjt no such discussion or reasoning applied to CCCM.
After RCMP told CCCM tha€Canadiartaxeson the cruise linesere CCCMs responsibility,
both parties at times referred to thenC&CMtaxes. That imprecision does not mean,
howeverthat RCMP ever greed to pagustomary doingpusinesgaxes assessed against
CCCM, andnothing inthe partiescontractdocument®r representations made to CCCM by Ms.
Meikle and Mr. Day during their voluminous negotiations on Canadian taxes conveyed that
meaning The references ttthe taxe$throughout this Opinion refets taxes that Canadian
taxing authorities might have assessed against the cruise-féisat time, an indeterminate
fact and an indeterminate amount.

2. Parties Arguments

CCCM argues that, fra early inthe partiescontractual relationship, tiremutual

intent was for RCMP to payahy and all Canadian government taxes impasaslits Bid
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proposed.ld. at 25-28. It urges the Court to firadl of the written agreements between the
parties unambiguoun reflecting agreement thRCMP would pay all Canadian taxesd. at

30-34. CCCM cites Mr. Day and Ms. Meikle, RCMP’s two contracting authorities, kangia

it “clear that wherhey entered the contract with Cruise Connections, they intended to bind the
RCMP to pay any and all Canadian government taxes, including income tax imposed upon the
cruise lines as a result of the charteld. at 27.

RCMPalso reads the contract as clear and unambiguous, but leading to a different
conclusion CCCM borefull responsibility for all taxes except ftne Goods and Services Tax
(GST) and the Harmonized Sales Tax (HSRICMP Opp. at 32-3dts argument hinges on the
premise tha§ 6.3 ofthe Articles of Agreementexplicitly described the specific taxdsat for
which [sic] the RCMP would payj’e. GST and HST Id. at 32-33. Because 8 6i8clear and
did notimpose liability onrRCMP for cruiseline taxesandbecauseheterms of theArticles of
Agreementakepriority, RCMP argues thatnyearlier ontract document&he Bidor Project
Services Agreementannotalter or amenits clear languageld. at 33-34°

3. TheArticles of AgreementBound RCMP to Pay Canadian Taxes Imposed
on the Cruise Lines

The Court finds that § 6.3 of thatikcles of AgeementequiredRCMP to pay
any Canadiataxes imposed on the cruise lines because that was the’gatéasvhen RCMP

and CCCM agreed to therticles of Agreemeinon July 31and the factual matrisa which

% The reader will note the irony in RCMP’s argument that the A&iof Agreement take
priority and do not require it to pay the taxes in dispute (conceslithgsilentio that the Bid and
Project Services Agreement do so) because Ms. Morin steadfastly refuseldde the Articles
of Agreement in the definition of the “contract,” once she began dealing with CCCM. He
efforts to ignore that July 31 document are unsuccessful, as Mr. Day and Ms. Mskle fr
acknowledge its existence, purpose and intent. It might also be questioned whéttier RC
breached the parties’ contract by rejecting the Articles of Agreement througidvia’s
actions and correspondence on the scope of the contract in September 2008.
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agreement was achievedpports that conclusion. The Court also finds thdtere were any
ambiguity in theArticles of Agreementpthercontractdocuments incorporated into tAeticles
of Agreemenby 8§ 10, Priority of Documents, indisputably bouRGMP.

Section 6.3 othe Articles of Agreement is discussed at lengtipraat §1.M.
Subsection 3 provided in relevant part:

3. Changes to Taxes and Dutids.the event of any change in any
taximposed under the Excise Act, R.S.C 1985,-¢4Eand Excise

Tax Act, R.S.C. 1985, c.-E5, or any duties imposed under the
Customs Tariff or any othdederal or provincial sales, excise or
other like duties, taxes, charges or impositica$ser the bid
submission date and which affects the costs of the Work to the
Contractor, theContract price will be adjusted to reflect the
increase or decrease in the cost to the Contractor

4. Goods and Services Tax/Harmonized Sdlex[.] The
estimated Goods and Services Tax (GST) or Harmonized Sales
Tax (HST), if applicable, is included the total estimated cost on
page 1 of the Contract. The GST or HST is not included [i]n the
Contract price but will be paid by Canada as provided in the
Invoice Submission clause below. The Contractor agrees to remit
to Canada Revenue Agency any amountS8T and HST paid or
due.

(Emphasis added.Jhis languageepeated portion of 8 35 of General Conditions 9676
verbatim. RCMP s currentargument rests on the contention that, because & & Articles of
Agreemendid not expresslgover Canadian corporate taxegelated to excise or customs
taxes the taxesat issuenaturallyfell on CCCM its contractar The flaw in tle argument is that
the contracting representativesboith RCMP and CCCM viewedanadian taxes on the cruise
linesas potential, unquantified (and unquantifialedes thatnightbe imposed, and the parties’
joint intent is the pole star of contract interpretati®@ee Rickardss9 B.C.L.R. 4th 1 20.
Docking cruise ships in port for approximately six weeks as accommodtirahe 2010

Vancouver Olympics was an unprecedented scenario with which nei@idP nor CCCM had

experience.No person engaged in the negotiations fREMP or CCCMor evenexperienced
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tax counsel at the cruise lines, who were preparing estimates throughout the si2008
knew exactly whether or what in what amoun€Canadian taxesiight be imposed. e
immediatenegotiating parties on both sides of the talevedpotentialCanadian taxes on the
cruise linesas“change[s] in any tax imposgd afterthe bid submission datetfiatwould
“affect[] the costs of the Work to the Contractoxfiich were, thereforegovered by 85(3) of
General Conditions 9676 and 8§ 6.3 of Arécles of AgreementSeg e.g, Bid § 4.6.3 (Any
additional taxes identifiedy the Cruise Lines are questionable, and a tax lawyer will be
consulted on these issues after the Bid Award.”); Kelly Dep. at 216 (statinguhag the June
3 meeting, RCMP representatives took the position that the taxes were “potahtial a
guestioablé’ and the RCMP representativesdn’t even know if [the taxes] would be
applied); E-mail Chain Among Kelly Meikle and CCCM Partners, RCMP Opp., Ex. 32 at
CAN2157 (Ms. Meikles statement thdt did indicate if a hotel tais assessed then we would
pay .. . | have spoken to the Regional Director of the ISU for the Province of B.C. aritiae fe
could request and receive an exemption for this contyaEtrhail Chain Among Tracey Kelly
and GarnivalRepresentatives, RCMP MSJ, Ex. 42 at CCCM965-664iefrom Carnival that
the potential taxes wefeutside [Garnivals] normal tax consequenceand “complicated and
that they should discuss with “Canadian tax advisor€CM s interactions with the &hac
RevenueAgeng in SeptembeR008—through a contact providbg RCMP—yielded the
informationthat determininginytaxes would be complex anequireat least several weeks
minimum?” See supr& 1.Q. After it began acting as its own broker unither Revised RFP,
RCMPdiscoveredhe taxissues to be very complex, leading bidders to submltiple series of
guestionsand leadiniRCMPto the same inescapaldenclusion—RCMP hadto bear the tax

costs itself.See supr& |.FF.
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If the language of § 33) of General Conditions 96 ppears clear to a lawyer
used to reading statutes closetywas not so clear to Messsrs. Day or Kelly or Mses. Edwards or
Meikle. Clarity in hindsight does not bring a victory home to RCMP on tfaets; what is
“paramount”in contract interpretatiofis the intention of the parsé Rickards 69 B.C.L.R.
4th § 20. British Columbia courts-and courts in Canada generahlyely onthe factual matrix
surrounding a contratd inform their interpretatiosof the partiesintentions in adopting
contract terms SeeBlack Swan25 B.C.L.R. 3d Y 12.nlthis case, the facts that comprise that
“matrix’ are clear: authorized representatives of RCMP repeatedly @&@®f General
Conditions 9676 to impose an obligation on Canada tcpageline taxeshat wereuncertain
and incalculablat the time of the Bidmakingsuch taxesncapable of inclusion in the contract
cost and, thereforegktraordinary. See e.g, E-mail ChainAmongDeirdre Dare& Michael
Day, et al, Excel Spreadsheét BackgroundDoc.,CCCM MSJ, Ex. 23 at CAN20556 (Michael
Day s reference tbpotential increased cost solely due to extraordinary taxes that may be
imposed by Canadg@”

The details of events demonstrate the probléhe exchanges between CCCM
and RCMP leading to th&rticles of AgreementdemonstratRCMP s commitmentsincethe
taxes were uknown and indefinablg if ever assessed, thegme witlin § 6.3 of that
Agreementwhich merely quoted General Conditions 9676. When Ms. Edwards asked Ms.
Meikle to insert the phras¢a]ny potential additional taxes (assessed by the Provincial or
Federal Governments) on behalf of this project are to be paid by the RCMP as @&l Gen
Condition 9676, Section 35,” July 30-31 E-mail Chain Among Susan Edwaked gMeikle,
RCMP MSJ, Ex. 71 at CCCM1828, Ms. Meikleclined becausghe lacked authority to change

theregulatorytext, not becauseshe disagreed with the substance of the changegiEchain
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Among Kelly Meikle and CCCM Partners, RCMP Opp., Ex. 32 at CANZ137s. Meikle
testifiedat deposition that she agreed to paste the text of General Conditions 9676 § 35(3) into
the Articles of Agreemeritto try to help satisfy the Cruise Line tax concérMeikle Dep. at
197;see alsdMeikle Dep. at 217. In light RCMPs own documentary evehce showing that
Ms. Meikle and Mr. Dayepeatedly assured CCCM that the parties need not includgranger
language regardingCMP's responsibility for taxes because § 6.3 ofAlnecles of Agreement
covered the point and should be cited to the erlies RCMPcannot nowfault CCCM for
failing to insist on the inclusion afifferentlanguage’!

There ismuchmore evidenceemonstrating that negotiators for both parties
intenced § 6.3, Articles of Agreement, to reflect their agreemenREBAMP wasresponsible for
the cruise linesCanadian taxesMr. Day testified at deposition:

Q. You believed during your July 28, 2008, meeting with Tracey

Kelly and Sue Edwards that Standard Conditions 9676, section 35,

paragraph 3, obligated the RCMP to pay@amnadian government

taxes that might be assessed against the Cruise Lines as a result of
the charter; correct?

“0 RCMP argues loudly and repeatedly that the Court cannot grant summary juty@egM
because RCMP has “opposed the overwhelming majority of CCCM'’s ‘factpadsentations it
references in its matrix and list of extrinsic evidence.” RCMP Opp. at 35e8&lsdRCMP

Reply at 223 (arguing that CCCM relies on “purely conclusory, seliving testimony”). To

the contrary, this Opinion relies on the most probative evidence, which overwhglicongs

from documents or testimony of RCMP’s own representatives, as shown by thes @atatlel
citations to both parties’ documents throughout § I. RCMP complains that the CCCMgartner
declarations are se#ferving and unsupported, but as the text shows, the Court has only relied on
them in limited places wdre the declarations are supported by other evidence or where RCMP
has not controverted the assertions. Moreover, as RCMP’s Statement osRadfghach There
Exists a Genuine Issue, Dkt. @6demonstrates, the parties’ disputes of “fact” are almost
uniformly better characterized as legal argumerdsg, paragraph 43 argues in part that “The
contract signed by CCCM and the RCMP on July 31, 2008 did not “[make] Project Services
Agreement 1 bid part of their contract.”

*1 Many of these same facts are relewto the question of whether RCMP is also liable on a
theory of promissory estoppel, as disadssfra at §l11.D.5.
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A. No. 1 believed that 9676, section 35, paragraph 3, permitted
the RCMP to pay any taxes that changed or new taxes that were
imposed aftethe contract was agreed on.

Q. You knewfin] July of 2008 that you were agreeing to bind the
Crown to pay the full contract price plus any and all Canadian
government taxes imposed as a result of the charter; correct? .

A. Yes, | would agee with that.
Q. Dfid] you know how much taxes were at that time?
A. No, | did not.
Day Dep. at 137, 140, 19Mr. Day also testified:
Q. And you concluded as of September 9, 2008, that the contract
you had entered with CCCM obligated the RCMPpay the taxes

assessed against the Cruise Lines if those were ever assessed;
correct?

A. No. It—the contract provided that any extraoaty taxes or
new taxes imposedr levied by the government would be extra to
the price . .. [in] 9676 . .. [p]aragraph 35.

Q. As of September 9, 2008, the date on which you wrote-the e

mail . . . did you believe that subsection 3 of paragraph 35 of

General Conditions 9676 obligated the RCMP to pay the taxes

about which the Cruise Lines were eagging concern?

A. Yes, | did.
Id. at 65-69;see alsd=-mail Chain Among Deirdre Dai& Michael Day.et al, Excel
Spreadsheet 8ackground Doc., CCCM MSJ, Ex. 23 (Mr. Dayequest for an increase to the
contract limit“in the event thafCanadaRevenue Agencyjules that the contractor is to pay

corporate taxesyreferring to the taxes dextraordinary and writing thatthe extended berthing

periods of the vessels in Canada presents the possibility that the unique naturenaftinisray
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attract these tax€s Mr. Days correspondence with Ms. Dare clearly demonstrates that he
believedpreexisting Ginadian procurement regulatidmsundor permittedRCMP to pay the
cruise linestaxesand that he had so agreediting that“the terms oflte contract stipulate that
any changes to existing taxes or the imposition of new taxes are consalbesextra to the
contract. Mr. Day thus requested an increasdRGMP's budget of fa]n additional $4.7
million . . ..” Edmail Chain Among Deirdr®are& Michael Day.et al, Excel Spreadsheét
Background Doc., CCCM MSJ, Ex. 23 at CAN20556-57.

Ms. Meikl€'s testimony was similao Mr. Day’s:

Q .. .[Y]ou absolutely believed that 9676, paragraph 35(3) would

have obligated RCMP to pay five and a hadillion dollars in

taxes, estimated, if those taxes were assessed against the Cruise

Lines as a result of their ships being docked in Vancouver Harbor

for an extended period, right?

MR CHRISTENSEN: Objection. Objection. Asked and answered
repeatedly.. . .

A. 9676 stands. . .The answer isyes:.

Meikle Dep. at 245-47.

Having evaluatetthe background of relevant facts that the parties must clearly
have been taken to have known and to have had in mind when they composettiethéext of
theiragreement,Glaswegian49 B.C.L.R. 3d at *7, the Court finds thhe parties werén
agreement as to the meariirad 8§ 6.30f the Articles of Agreement when it was signBCMP
had agreedo payanyCanadiartaxesimposed orthe cruise lines becausetbt shipslengthy
stay at lhe Vancouver 2010 Olympic$See Phéni}q1952] 2 S.C.R. § 98.

4. The Documents Incorporated in the Final Aticles of AgreementRequired
RCMP to Pay the Cruise LinesCanadian Taxes

If alawyer slimiting interpretation of § 35, General Conditions 96#&e to

prevail over the intentions and understanding of all negotiators, other contract decument
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incorporated into the Aicles of Agreemeny its Priority of Documentsnade RCMPs
obligation to pay the taxes at isstlear. Thancorporated contract documents under which
RCMP agreed to pay the contested taxeg#&.8 ofthe Bid, discussed in del supraat 8 IE,
andthe Project Services Agreemediscussed in detaslupraat 81.H. The Bid stated:

In Part 6.3, the ISU have identified only 2 taxes that they believe
will apply to these Charters.

1. The GST (Goods and Services Tax or Harmonized Sales Tax)
which will be paid by the RCMP.

2. PST or Provincial Sales Tax which the RCMP is exempt from
by law (Exempibn# R005521 ).

Any additional taxes identified by the Cruise Lines are
guestionable, and a tax lawyer will be consulted on these issues
after the Bid Award. In any case, all taxes are not the
responsibility of the Charterer, they are additional and a9a
through cost to the Government of Canada.

(Emphasis added)The Project Services Agreement emphasized the:point

Components of the Contract Price. As noted within the Response
to RFP there are costs that the Cruise Line and Cruise Connections
CharterManagement One, LP must pass thru to the RCMP. . . .
c. Government Taxes. As noted in the Response to &fyPand

all Canadian Government Taxes imposed as a result of this
Charter will be the responsibility of the RCMRECCM is
providing a Service and thBRCMP is paying the 5% GST in
addition to $298 [per person per day].

(Emphasis added).

Despite theseerms,RCMP argues thd 6.3 oftheArticles of Agreementvas
exhaustivan identifying taxes for which RCMP was responsible, and because the disputed taxes
were not listd, the Court cannot look to any other contract document. RCMP Opp. at 33-34.
RCMPs argument misses the mark. Nowhere in the parties’ voluminous correspondence or
agreementss there support for the assertion that tieches of Agreement wenatended to

supergde or invalidat@rior contract documentbatwere expresslincorporated The Articles
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of Agreementid not include a merger clause, which might have extaingui the legal effect of
prior agreemest To the contrary, the interpretation urged by RCiMfereby the Articles of
Agreement replaced and preempadicorior contract documents, would be contrarytsoexpress
terms by which they were explicitly inquorated Only if there were &discrepancy between
contract documents would the Articles of Agreement prevbdne read 6.3 of that
Agreementso asnotto require RCMP to pay th&uiseline taxeg(contrary to the negotiators’
understanding and intentions), there would still be no discrepancy between it and the Bid or
Project Services AgreementAs RCMP posits § 6.3, it silent on the subject ofuiseline

taxes butthe Bid and Project Services Agreement are specifidMiR@oes not argue that its
contract representatives could not have bound RCMP to pay costs that were not mandated by it
standard procuremenlause asis demonstrated bRCMPs later agrement to dgust that
becawe theunusuakircumstances aktainirg cruise ships in port for weeks requiredHtaving
agreed to incorporate the Bid and the Project Services Agreement into thesfatiélgreement
RCMP representatives are bound to them, even under RCORtBipretations.

It is noteworthy thaCCCM andRCMP negotiated therficles of Agreement
because necessary outspigties(the cruise lines and Royal Bank of Canadald not accept
RCMP s Purchase Order as representing a bilateral conBaesuprg 81.1 (CCCM would
“need a full contract created to work in conjunction with[figrchase Ordet]becauséthe
Cruise Lines anfl] other Key Partnersvere] not accepting the contractual value of the PO”
Viewing theArticles of Agreemenas the partiésntendedsole andexclusive agreementould
contravene 8 of the Aticles of Agreementwhich defined the partiesContract as“the
Articles of Agreement, these general conditidres,[9676 (2007/11/30) General Conditions],

any supplemental general conditions, annexes and any other document specifexdeor teeas
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forming part of the Contract, all as amended by agreement of the Parties from timme] .{d It
would alsodirectly contradictMr. Day's understanding of the parties’ contractual relationship.
E-mail from Michael Day to Kelly Meikle, CCCM MSJ, Ex. 26 CAN20627 (“When we issued
the contract, we incorporated their proposal in the priority of documents which malgest of
the contract)). On this recorcind with these accords, it is clear ttie contract documents
agreed tdy RCMP remained in force amdfect.

RCMP s further argument that there was, in factdiacrepancy between the
Articles of Agreemenand the tax provisions in other incorporated contract docunsewtthout
merit RCMP would have the Court accept the fanciful notion that Messrs. Day and Kelly and
Mses.Meikle andEdwards intended thArticles of Agreemento reverse théerms of theBid
andProject Services AgreemenindingRCMPto pay the cruise linésCanadian taxes, if any
Since one of the prime purposes of ftréicles of Agreemenitvas to cement that requirentem
language acceptable to necessary third parteegoal as tavhich Mr. Kelly and Ms. Edwards
finally acceptedhe assurances of Mr. Daynd Ms.Meikle that § 35, General Conditions 9676
was sufficiert—RCMP has offered no reason why CCCM woadplee tesuch an irrational step
or evidencehat Mr. Day and MsMeikle intended to accomplish such a sleight of hand. To be
blunt, the evidencef the paties discussiongeadingto the Articles of Agreemendlisproves
RCMP s afterthefactclaim.

Because there was fidiscrepancy on paying the cruise lisg¢Canadian taxes
between the terms @i the Articles of Agreemenandeither(ii) the Bid or the Project Services
Agreementthelanguage of th&atter twocontract documents independentyguiredRCMP to

pay anyCanadiartaxes imposed on the cruise lines.
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5. Promissory Estoppel

Finally, if there were not an express or valid agreement that RCMP would pay for
the cruise linesCanadian taxes, the doctrine of promissory estoppel would bar RCMP from now
denying that obligation.

CCCM argues that thafficial contracting authoritiebor RCMPmade repeated
statementsa&eptingRCMP's responsibility forcruiseline taxeson which CCCM detrimentally
relied. CCCM MSJ Mem. at 2830. Specifically, CCCM contends that it “relied upon [Mr.]
Day and [Ms.] Meikle’s assurances that General Conditions 9676 properly gascteteftheir
agreement that the RCMP was required to pay the taxes, as is specificallyhsgttfont [the
Bid] and [the Project Services Agreemghtlid. at 29. CCCM contends thiat'would not have
executed the final contract ing absence of [Mr.] Dag’assurancésso “the RCMP is estopped
from enforcing any provision or construction of the contract that leads to any ¢onchet it
wasnot responsible for the taxesld. at 28-29. RCMP respondshatthe doctrine of promissory
estoppel does not apply becaaseritten contracgjoverned th€ CCM/RCMPrelationship and
that contract was clear. RCMP Opp. at-38. It further argues that promissory estoppel is a
legal principle developed by courts of equity to protguary that has been harmiedhe
absencef a contract and CCCN misusing th@rinciple in an effort to bind RCMP to
CCCM's own interpretation atheir written contract. From this vantage point, RCMP
emphasizes th&aCCM camotindicate anypost-contact statement by RCMP designed to
change the terms of tinevritten contract andpon which CCCM detrimentally relied

The elements of promissory estoppel under British Columbia law, discussed
supraat §111.A.3, are familiar: to recovelnaggrieved paytmustshow that its counterpart

made an unambiguous promise or assertion that was intended to induce reliance and upon which,
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in fact, the aggrieved party reasonably reliesgineered Home$1983] 1 S.C.R. | 7If, as
RCMP contends, there is doubt about the binding nature of the contract documents, RCMP
remains liable t&€ CCM under the doctrine of promissory estoppel. There is no genuine dispute
of material fac{almost all facts are demonstrated by RCMP documents and witne¢kses)
evidence antestmony of RCMPrepresentatives demonstrate that RCMP repeatedly made such
assertionsand CCCM reasonably acted in reliance upon tffem.

There are two roughlgefined instances of promissory estoppel in the record:
(1) the events of late July leading to execution ofAhtecles of Agreemenon July 31, discussed
suprain 88 I.H through L, and (2) the events of early August through September, when Ms.
Morin replaced Ms. Meikle as Contracting Authority, discusagarain 881.N through IT.

First, CCCM agreed tohe wording of § 6.3 of thArticles of Agreement-using
the text of 8 35(3), General Conditions 9676;wit: RCMP would coverdny change in any
taxX’—based entirelpn the goodaith representatinsand assurances Mr. Day and Ms.
Meikle. Thesetwo RCMPcontracting authoritieacknowledged aswuch under oath when
testifiying atdeposition.SeeMeikle Dep. at 197, 245-47; Day Dep. at 137, 140, Md..Day
was“trying to come up with contract language tbamfirmed what the RCMP and CCCM had
already agreed tan the Project Services Agreemerday Dep. at 139-40The testimonyof
Mr. Day and Ms. Meikles confirmed by the deposition testimony and declarations of Ms.

Edwards and Mr. KellySeeKelly Dep.at 21748 (Mr. Kelly testifyingMs. Meikle and Mr. Day

42 Again, in a vacuum without the factual matrix, a lawyerly reading of Generalitions 9676

might lead to a different conclusion at law. Promissory estoppel is a princifglaitf go that

one actor can not induce reliance by another and then skate clear. RCMP repsesenti
negotiating for ships for the 2010 Vancouver Olympics clearly believed thah#uegorrectly
interpretedg 35(3) of General Conditions 9676 and repeatedly assured CCCM’s representatives
that, if taxes were imposed on the cruise lines, § 35(3) bound (or allowed) RCMP torpay the
Despite obvious misgivings, CCCM accepted their assurances.
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“confirm[ed] multiple times that 9676 obligated the RCMP to pay any and all Canadies.”)
see alsd Kelly Decl. 112;1 Edwards Decl. #. Ms. Meikle and Mr. Day tolt¥r. Kelly “that
because 9G¥ obligated RCMP to pay these taxes just discusseithat it was not necessary to
include in the articles of agreement more specific language showingG@GM®P Rad bound itself
to pay those taxsd’ Kelly Dep. at 218-19. While counsel fRCMP argueshat the CCCM
partners assertions are seterving, RCMP has not offered any contradictory evidence and its
own, authorizedrepresentatives agre@hese representativeagreement on the development
and purposes of the contract documéntntirely cosistentbecause, as statedpraat
88111.D.3—.4, Ms. Meikle, Mr. Day, and the CCCM partners shared the belief that the taxes in
guestiorwere“unknown” (and unknowable) and thus covergB85 of General Conditions
9676. See, e.g.Day Dep. ail05 (“Q. RCMP had accepted by July 15, 2008, that RCMP would
be responsible for any and all Canadian government taxes imposed as a reschafténg
correct? A.Ye$). Only when Ms. Morin became involved in late SeptembeR@MP s
position change. Aerecord is undisputed, except for the argument of coutinsg|RCMP made
repeated representatiotingt it was liabldor cruiseline taxeswith thepurpose and intention of
persuadingCCCM to agree to the languagks 6.3in the Articles of Agreement

It is alsoundisputed that CCCiveliedon RCMPS assuranceshen it signedhe
Articles of Agreemenon July 31.E.g, Kelly Dep. at 217-18¢lying onMr. Day and Ms.
Meikle becausé[tlhey were the contracting authority, and that was reinforced to us and w
relied on their statements, their commitméjtsee alspe.g, E-mail Chain Among Susan
Edwards, Tracey Kell& Rob Coleman, RCMP Opp., Ex. 44 at CCCM2828—-F%(‘Michael
Day, Director of Procurement for the RCMP, and with 30 years of Canadian Government

experience on contracting, this sectj8676 section 35, paragrapha&]jdresses all Tax
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implications thatmay be assessed, and insures that the Canadian Governngefit JCMP)

will be financially responsiblg). The Court also concludésat CCCMs reliance was
reasonable. Wheihe Articles of Agreement wersigned, CCCMvell knewthat the RCMP
chartercouldraise complex tax issues for the cruise litheg needed tberesolved in contract
negotiations.Seesupra§ I.C (discussinginter alia, warning e-mail from Carnival on May 23,
2008). CCCM does not dispute that pdint insists that it thought it hadldressed thse issues
through 8§ 6.3 of the Bid and thedfect Services Agreemetitat RCMPpay “any and all
Canadian Governmeiitaxes imposed as a result of this Chdttefhus, when Mr. Day and Ms.
Meikle assured CCCMuring drafting of the Articles of Agreement and at their July 28 meeting,
that8 6.30f the Articles of Agreemerfteciting 8 35(3) of General Conditions 96483s

() consistent with all prior agreements and (ii) sufficient to protect CCCM, CC@ ac
reasonably in relying on those assurandéselegitimacy ofof CCCM's reliance is bolstered by
the fact thaMs. Meikle and Mr. Daywvereprocurement specialists thiRCMP with years of
experienceoncerning the meaning and applicability of standard Canadian government
contracting clauses with which RCMP dealt routinely, even if the chaménact presented a
unique concept.

Thesecond instance of promissory estoppel involves the events of early August
through late September, recounted in detiggrain 881.N through IT. During that time period,
the cruise lines notified CCCM that thégal departmentaere not satisfied that the terms of
the Articles of Agrement guarantegayment byRCMP of Canadian taxes that might be
imposed on themCCCMthen asked RCMP fadditional written clarification tassuagéhe
cruise lines.Mr. Day and MsMeikle continued to press General Conditions 9676 emfilirther

reliance on their representations, CC@Mmatelyofferedto the cruise lines that it would
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arrange to post letters of credit to cover the taxethe understanding that a remission might be
possible By late SeptembeMs. Morin had taken @r the contracind reverseRCMP s
position.

Unfortunately RCMPs belief in the expansivecope of § 35(8General
Conditions 967®ecameritically unsettlingto CCCMs dealings with the cruise lines and the
Royal Bank ofCanada Holland Americaand Royal Caribbean were both firm in their rejections
of any tax liability to Canada and in the@liance on 8§ 35; they bothsisied that RCMP provide
more explicit assurances 6CCM provideletters of credit See supr&.N.2.** CCCM made
efforts topersuade the cruise lines, citing Mr. Day and Msikle, that the language of § 35(3)
General Conditions 9676pvered their taxedut these efforts fell on deaf ealSee ., E-mail
Chain Among Susan Edwards, Tracey Kelly & Rob Coleman, RCMP Opp., Ex. 44 at
CCCM2828-29 (responding tooland Americaby “highlighting General Conditions 9676,
section 35, paragraph 3”).

With the charter party agreements in danger because the cruise lines feared
Canadian taxeddr. Day and MsMeikle continued tdry to persuade CCCM th&CCM should
rely on payment from Canada if the taxes were ever assessed. For irmtabeptember 10,
Ms. Meikle wrote to Mr. Kelly at Mr. Day’s direction, advising him:

We have sent your inquiry back to our Ministerepresentatie in

Ottawa.They are seeking advice from Treasury Board. This could

take months to address and reach a decision. In the meaittime,

has been suggested by our representatives that this issue should

not hold up any agreement with the Cruise ship linesthas
contract does address Taxation Issuasyour Proposal there is a

3 Carnival, which was still in play in early August, had advised Mr. Kelly on Augumsit6 t
“[w]ithout letters of remission from the Canadian taxation authorities feip tax liabilities,”
Carnival would demand a letter of credit from CCCM to cover the potential taktyia

estimated at $5.5 million. -Ehail Chain Among Tracey Kelly & Cherie Weinstein, RCMP Opp.,
Ex. 43 at CCCM22580.
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clause on Page SdPart 6.3) with respect to taxes. This has been
accepted and has formed part of the contract docunisee
priority of documents). If you could point this out to tGeuise
Ship lines, it does offer, | believe the level of comfort they need to
sign the final CPA

E-mail Chain Among Tracey Kell§ Kelly Meikle, et al, CCCM MSJ, Ex. 27 at CAN4009
(emphasis addedMr. Day offered the same comfort in an email d&@egtember 12“The
assurance you are seeking is already stipulated in the contvébiat Kelly will provide is a
written confirmation of that provision separate from the formal agreemenamaiEChain
Among Kelly Meikle, Michael Day Tracey Kelly,et al, CCCM MSJ, Ex. 28 at CAN7869
(emphasis added)Ms. Meikle then added:

Further to Mikés email [.e, the one immediately above], the

priority of documentsncludesthe Federal Government shall be

responsible for any additional taxes which may be assessed to the

contractor with respect to the cruise lines. Please consider this
email acknowledgment and acceptance of this clause

Id. (emphasis added).

The record is clear thaylbate August, CCCMery well knewthat the cruise
lines had identified major tax liabilities that shenequivocally refused to pay and wanted to
impose on CCCM. RCMP had told CCCM in late July thaM#® s generakontracting clauses
covered the taxes and shoplacify the cruise lines; in August, it became clear tiatcruise
lineswere notpacified. Before it receivedMs. Meikle’s and Mr. Days cleareassurances on
September 1012thatthe“Federal Government shall be responsibid,’ CCCM fearedt would
be leftto payanycruiseline taxesowed to Canadandthe CCCM partnersonsidered walking
away from the contract. E-mails from Susan Edwards to Tracey Kelly, RQMR Ex. 115 at
CCCM3674. Expressingkepticismat first, but then assured RCMP's representativeshe
CCCM partners opted to go forward withalizing chater party agreements. It must again be

said that their reliance on the expertise of RC8Adntracting authorities was reasonable.
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CCCM and RCMP fully understood the gravity of the cruise lines’ position and, without doubt,
Ms. Meikle and Mr. Day intended in good faitth induce and persuade CCCM to progeseit

did. CCCM's reliance on their assurances through August and Septenfbehes

demonstrated by its negotiation of, and agreemebtaplex contrackanguage to address
applications fotax remission process amakerim letters of credifrom CCCMas tax security.

The Court concludes thayen ifRCMP werenot contractually obligated to pay
Canadian taxes assessed agalrestruise lines, RCMR estopped from denying that
obligation. Attwo separate critical pointRCMP made extensive representations to CCCM
beyond the contract itsaliatRCMP would pay such taxes. GCM reasonably relied to its
detrimenton those representations.

6. Anticipatory Repudiation by Normande Morin

Having found that the RCMP was contractually obligated togogyCanadian
taxes incurred by the cruise linése question remains whether RCMP breached that duty, and,
if so, when. The Court concludes that Ms. Morin anticipatorily repudR@&dP's obligation to
paythe taxes at issugy reinstitutingpreviously-suspended contract deadlines on September 26,
2008.

On September 4, Ms. Meikle suspended the September 8 deadline for CCCM to
execute and submit charter party agreemamsi| we can resolve [the tax] isstieE-mail Chain
Among Tracey Kelly& Kelly Meikle et al. & CCCM Letter to Kelly Meikle& Michael Day,
CCCMMSJ, Ex. 25 at CAN9368While RCMP's negotiators thought that they had solved the
problem, the cruise lines refused to proceed on ttevees. It was suggested lRCMP that
CCCM should ascertain information from Canada Revenue Agency and, in Mr. Dagl's wo

possibly ‘have those extraordinary taxes waive@CCM and the cruise lindsegan
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negotiations om planthat would giveCCCM and RCMPL2 months to obtaitax remission
from the CanaalRevenue Agenclut requie CCCM to post lettex of credit to covethe
potential taes

Before these negotiations and arrangements could be complisteldiorin
unilaterally reinstated theeddline for CCCM to “nominate the vessels and prothdesecurity
documents required” on September 26, requiring CCCM to do so no later than OctSkeer 3.
supra81.U. Understanding thahe cruise lines, RCMRnd CCCMwere still workingto
resolvethe tax issueCCCM responded with disbeliefSee id. Ms. Morin responded with stern
languageon September 30:

As stated in our letter dated September 26, 2008, tax items are

articulated in the Contract and the parties are to be guided

accordingly. Thereare no other tax processes and the Contract

makes no provisions for the Contractor to impose conditions on tax

items in the contract. The Contractor must respect the contract and

proceed without further delays.

The Contractor is required to identify asdcure the vessels in
accordance with contract article 4.

Failure by the contractor to secure vessels and comply with
contract requirements by the required date constitutes a breach
under the contract. The Contractor must nominate the vessels and
comply with the requirements of the contract by 4:00PM October
3, 2008 to prevent further action by the Crown.

Letter from Normande Morin to CCCM, CCCM MSJ, Ex. 35 at CAN1984.
The September 26 and September 30 letters from Ms. Morin constituted an
anticipabry repudiation of the contraahd represerRCMP's first refusal to payCanadian taxes

imposed on the cruise lines, in breackeaitract** See Celgarl2 B.C.L.R. | 9see also

4 Ms. Morin expressly repudiated the tax obligation no later than November 3, wherosie wr
“The RCMP is not responsible for taxesuned by the cruise lines sonnection with this
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Vancouver Canuck2013 BCSC 866 { 157 (a party repudiates a contract when it has, “by words
or conduct, evince[d] an intention to refuse the performance of the contract and not to be bound
by it"). CCCM did not accept her position. To the contrary, on October 1, CCCM wrote to Ms.
Morin:

The Contractor, in good faith, mustsabmit that the Contract is
vague in its description of processes as to how any additional
Taxes and impositions under General Conditions 9676 and this
contract will apply or lok like. The Contraior must ask that the
Crown respect our need for this explanatidmiol is reasonable to
request. We have been requesting this clarification since
September 2, 2008 and have provided a possible solution, see
attached: Tax Clarification. If the Crown doest agree to this
process included in the Tax Clarification, then it is reasonable, that
in good faith, that we accept the emails by Kelly Meikle and
Michael Day that all taxes will be covered by the Crown and that
the Contractor will provide invoices @il additional impositions
and taxes imposkafter the Contractor bid that affect the costs of
the Work to the Contractor to the Crown for payment within 30
days.

Nominated Vessels DQARCMP MSJ, Ex. 10 at CAN1380. Ms. Morin never acceded to this
request At that point, CCCM turned away from the tax issue to focus on other contentious
issues wih RCMP ando negotiatewvith the cruise lines. The Court finds that, upon Ms. Marin’
anticipatory repudiation, CCCM chose to presétvelisagreement and comtie with
performance, thus preserving its right to sBeole 16 B.C.L.R. 2d 1 10.

7. Fundamental Breach

The final question with respect @anadian taxes is whethds. Morin's
anticipatory repudiation amounted to a fundamental breach of contract—a concept akin to
materiality under U.S. lawkFirst, of course, the question of taxes was a critical one to the cruise

lines. None of them would charter a single ship to ISU for the 2010 Winter Olympassitinl

project.” November 3, 2008 Letter from Normande Morin to G. William Joyner, Ill, CCCM
Reply, Ex. 7.
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had an ironclad assurance that the unusually-long port stay would not be Taeadsue was
raised just at the time of the Bid and CCCM addressed it in its Bid, later accept@iB: R
Second, RCMP representatives had kessuringCCCM, at least since July 28, that § 35 of
General Conditions 9676 (and the terms of the Bid and Project Services Agreemieitlye
made part of the contract) covered any cHirsetaxes. Third, when the cruise lines rejected the
supposedax assurances in thete-July Articles of AgreementCCCM asked RCMP for more
definitelanguageandMs. Meikle and Mr. Day provided commitments of payment under 8§ 35
only. Fourth, all parties considered the possibility of a tax remission buteck#hat it would
take months, if successful. Finaltize cruise lines refused to commit to charter party
agreements without certainty.

Looking through its own len§CCM views the tax issue a@sindamentabecause
“RCMPs sudden refusal to abide by its agreement to pay the taxes would have placed an
approximately $6 million burden on Cruise Connections. This amount would have been greater
than 10% of the total contract price, and approximately 25% of Cruise Conneatitingiated
profits” CCCM MSJ Mem. at 37. According to CCCMuch a large and unanticipated
financial burden would have frustrated the commercial purpose of the contiga€ée also
CCCM Reply at 16 RCMP reorts that'the taxes that the RCMP was refusing to pay would
comprise 25 percent of CCCBIexpected profitswhich “would leave CCCM nearly
[CDN]$18,000,000 expected profits from performing, with the ability to sue for the balance.”
RCMP Opp. at 38—39RCMP argues that suchdacreasavas insufficient tadeprive CCCM bf
‘substantially the whole benefit’ of the contract, nor would the remaining [$D8Y000,000

destroy the commercial purpose of the conttatd.
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The Court concludes that RCMP’s breach of the tax obligétivad accepted
was plainly fundamental as st@ibed by British Columbia law because it wéatthe root of the
contract and “destroyed the commercial purpose of the contracelgar, 12 B.C.L.R. { 8;
Poole 16 B.C.L.R. 2d[126-28. The estimated $6 milliom tax assessmentgasworth more
than 10% of the $56 million value of the contract eeptesented substantial portion of
CCCM's estimated profit, whichad been estimated at $14.4 million as of July 31 but had
decreasedb $5.7 million by October. Bails Among CCCM Partne& Other Documents,
RCMP Opp., Ex. 92 at CCCM15153; Profit Projections Doc., RCMP Opp., Ex. 80 at
CCCM2174-75; CCCM October 28 Letter, RCMP MSJ, ExatfOAN1072-73.0n the facts
and circumstances of this case, a breach that might have rendered the contract wholly
unprofitablewas fundamentdb its commercial purpose

Apart from mere profit concernBls. Morin's breaclaffected the contract in
another fundamental way: CCCM could neither obtain financing if it were requoigeyt
Canadian taxes nor execute charter party agreements with any cruidérisheas to the
financing: CCCM, which had no standing capital, was working with narrow masforedit
and had no means to finance a corgimzy of approximately $6 millioan its own. CCCM was
able to obtain financing from the Royal Bank of Canada because the Bank wasedffecti
depending on RCMP’s good credit and the Bamkceipt of the initiaRCMP payment of $44
million, long before CCCM had to pay the cruise lines. After Ms. Morin’s repudiation, CCCM
could only proceed if the Bank agreed to extend additional letters of credit to cogedingui
taxes, in the hopes that General Conditions 9676 and the contract required RCMP tseeimbu

CCCM or that a tax remission could be obtained. Borrowers have hopes; banks likéhangure
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Among other parts of the financing, RCMRigreement to cover cruiBee taxes was critical to
the Banks evaluatiorof CCCM's ability to perform.

Secondthe possibility of Canadian taxes whgissue thahadprevented
finalization of charter party agreements; such taxes had been of critical ceimoerthe Bid.
The inability ofRCMP s contract representatives to stteir admitted contractldigation in
plain English in September 2008 placed a major roadblock to expedient conclusion of
negotiations on theharter party agreementRCMP s agreement to cover cruiBee taxes was
critical to the cruise linésvillingness to charter any shipassis proved bythemonths of
discussion and debatbout the tax issue by them, by CCCM, and by RCMP representaltives
was no small matteand, in fact, when RCMP negotiated its ostrarter agreements with these
selfsame cruise lines, it was forcedafgres to pay any Canadian taxéd/hen Ms. Morin
announced that she would not fulfill RCMPAgreement on taxes, it addesurmountable
difficulties to CCCMs negotiations with the Royal Bank of Canada and the cruisethiaes
caused delays and additibexpense.RCMP fundamentally breached the contract when Ms.
Morin rejected its prior agreement to cover Canadian taxes imposed on tledinasgdor their
participation at the 2010 Vancouver Olympics.

E. RCMP’s First Breach Argument: Provision of Charter Party Agreements

RCMPalleges that CCCM breached their contiactefusing to provide the
agreedupon security for the CCCNRCMP agreementi.e.,, CCCM refused to provide RCMP
with signed charter party agreementsis undisputed that CCCM provided unsigned draft
charter party agreemertts RCMPno later than October, that CCCM provided letters from the
cruise lines attesting that they had executed charter party agreements; ai@kbdi@ not

send RCMP copies of its final charter agreements with the cruise Seesuprag I.X.
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RCMP contends that it asked CCCM falfill its obligations’ on November7
and 12, 2008, and submit the signed charter party agreements with Holland Americaand Roy
Caribbean, which, by then, had been finalized. RCMP MSJ Mem. &uwther, RCMP asserts
that e charter party agreements servedsagancial security to ensutée shipspresence in
Vancouver and thaft]he contract clearly stated that the R€M financial security would
be . .. ‘afully signed noneancellable [charter party agreenjeraming the Vancouver 2010
Integrated Security Unit, having @xsive use of the vesseéls Id. at 31-32. Admitting thatMs.
Meikle extended the deadline for charparty agreements twice, RCMP ass#r&t Ms. Morin
legitimatelyreinstated the deadline and eventually gave CCCM until November 25, 2008, to
submit signed charter agreements to RGMPCCCM never complied and therefore breached
the contract

CCCMinsiststhat there was no such breach. It arguesthigatime for
performancei.e., providing signedatharter party agreements RCMP, had not yet arrived.
CCCM offers two bases to supportaigumenthatdeliverywould have been prematuré) (
Ms. Meikle had suspended all deadlireesd Ms. Morin wrongly revived them; an@CCCM
was not obligated to providaal, executed charter agreemet@SRCMP until April 1, 2009as
CCCM argues was orally agreed at June 3, 2008, meeting). There is no dispuMsabout
Meikle’s indefinite suspension of any deadline for submission of charter party agregement
although RCMP challenges the oral agreement from June 3. Beyond these points, however,
CCCM alsocontends that Ms. Morifirst cited contract language by whishe only needed
lettersto provetheships were under contract, not sigob@rter party agreementmnd then, after
CCCM's attorney sent her such letters, she abruptly demandsmliteccharter party

agreements The written record supports this sequerBeesupra881.CC-.DD; Letter from
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Normande Morin to CCCM, RCMP MSJ, Ex. 81 at CAN115-16 (“In accordance with Clause 4,
Annex “A” of the contract, the Contractor shall secure the vessels and providEMie Wwith a
proofsic], in the form of a writtetetter form [sic] the Cruise Line that vessels have been
secured . . .”); Letter from Normande Morin to G. William Joyner, 1ll, CCCM MSJ, Bx at
CAN1852 (“Should CCCM not provide the letters from the cruise lines as proof thasedsve
have been seired .. . .”). CCCM complied with that demand on November 6, ahead of Ms.
Morin’s deadline, by providing the requested lette3se suprg |.CC. On the very next day,
November 7, RCMP abruptly changiggldemand tdfully executed norncancellable Chaer
Party Agreements naming the Vancouver 2010 Integrated Security Unit as haliusive use
of the vesselsand “proof of payment (minimum 70%) to the vessel provider,” to be submitted
no later than November 10, 2008.

Thesequence of events makes cligeat thecontretemps about signed charter
party agreementsas no relevance to thisigation, andRCMP's position iswithout merit.
RCMP admits that Ms. Meiklacted in early Septemberdaspend the deadline indefinitely,
until the parties could rebe the tax issu#o the satisfaction of the cruise lines, which would
otherwise not agree to charter their ships to the ISU. SaoeafteMs. Morin repudiated
RCMPs agreement to pay any Canadian taxes imposed on the cruisedsudtng inan
anticipatory breacbf the contract. Becauske very declaration by which Ms. Morin rejected
RCMPs tax obligation also constituted a fundamental breach of contrecimmpossible to
acceptRCMPs current argument thaterunilateralstatementresolved the tax issues and freed

her to reinstate the suspended deadfin€herefore, itis unnecessary to sort through the parties’

%> RCMP argues that CCCM’s October 1 submission to RCMP, a document titled “Naminati
of Cruise Ships an8ecurity Requirements,” “indicated that [CCCMjderstood that the
deadline had been reinstated, and that the tax issue had been resolved.” RCMP Reply at 10.
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various arguments about differing deadlines. Put anotherR@\IP s argumenthat it had a
right to demand performance with a November 10 deadline and declare breachautt dontr
failure to submit charter agreements requires the Court to accept thregblenfmemiseql)
RCMP could repeatedly agree to pay crulge taxeshroughout the summer of 2008 and into
September(2) in early SeptembeRCMP could suspend deadlines for submission of charter
agreements until taxes were resolvaall, @) in September and early November, RCMP could
repudate its agreement fmay cruiseline taxes.

The entire record makes it plain tiCMPs own conduct was theentral reason
why negotiations for charter party agreements were prolonged and expéefsevetuise lies
would not pay Canadian taxes, and they could use their ships elsewhere. While Ms alieikl
Mr. Day knew verywell that the cruise lines sought additional assurances on taxes and tried to
provide them ta€CCCM, Ms. Morinwas new to the issues and appears, at teekgve been
terribly impatient. Mr. Kelly tried to explainCCCM's situationon September 28:

Further, wadentified many times to the Contracting Authority that

CCCM has secured the vessels to 99% (as of Monday, September

8, 2008) but that CCCM could not complete to 100% without the

RCMP defining and agreeing to a process that would meet the tax

requirement®f the Contract dated July 28, 2008 and sought many

opportunities to meet and address this.CCCM requests that the

RCMP define the process that would meet the tax concerns of the
Contractor prior to final signatures of the Cruise Line Contracts.

Seege.g, CCCMDoc., RCMP Opp., Ex. 28 at CAN2080-81. Ms. Morin was not moved. She
refused to engage further on taxes and continuatitstona 90% letter of credihat she knew
full well RCMP representatives had waived for other secutitythe faceof her intransigence,

CCCM continued to negotiate on tax language with Holland America and Royal Caribbédan unti

That submission did no such thing and instead maintained CCCM'’s position on RCMP’s
obligation b cover the cruiséne taxes.SeeNominated Vessels Doc., RCMP MSJ, Ex. 10 at
CAN1380-81.
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the end of October. However one might sort through the dates, there is no doRiNtias
own actionsimpededinalization of charter partggreements|ts prior breach of contract also
renders its claim about delivery of final charter agreements legally empty.

F. RCMP’s Second Breach Argument: CCCMs Inability to Obtain Financing

RCMPs second claim of breach of contragainst CCCMloubks as an
impossibility defense:At the time that the RCMP terminated the contract, CCCM could not
have performed its obligations . . . because it had no means to ftheregreementiue toa
“host of covenantsCCCM madedo the Royal Bank of Cana@dadimmediatelybreachedas of
the day that CCCM entered into a preliminary financing agreement wiiBamg].” RCMP
MSJ Mem. at 39see alsdRCMP Opp. at 25 (arguing that CCCM could neeereiveletters of
creditfor taxesbecause ithad madesignificant misrepresentations to the Royal IBahCanada
to obtain financing[ ] and violated covenants in itsipnglary financing agreemeijt

RCMPs argument has two threads. Firstgsarts that[ijf CCCM had paid Mr.
Sessions US$5,057,500 puasit to the terms of tH&essions Letter of Intent], or if CCCM had
disclosed this obligation to the Royal Bank of Canada, C&3Mancing scheme would have
crumbled becaus€ CCCM agreed to assign its first payment from the RCMP to the Royal Bank
in order to guarantee these letters of credit, and the RCMP was asked to sign aemtgreem
promising to make the first payment to the Royal Ba&ikRCMP Opp. at 26. Moreover,
RCMP asserts that CCCM agreement to the Sessions Letter of Intesiaited several
covenants in CCCM financing agreement with tiBank “which prohibited entering into any

other agreements that would affect its assets or rights, assign any intésesginis under the

¢ Although Ms. Morin expressed some concern at deposition that the Sessionsfl@tesit
“wasn’t a valid letter of credit as the 10 percent piece,” Morin Dep24, RCMP does not
argue here that CCCM'’s Bid was invalid due to any perceived deficiency iesseBs Letter
of Credit.
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contract with the RCMP, incur any debt, provide for any payneeatthird party, or from

changing its ownership structureld. The second thread of the RCMRirgument is that

CCCM did not disclose to tieoyal Bank of CanadatCCCM had provided to the RCMP

charter party agreemerttsat were materially different fromehactual charter agreements and

which “did not meet theHanKs] condition precedent requirementRCMP MSJ Mem. at 4442

& n.13. RCMPinsists that such a disclosumould have affected [thBanKs] analysis as to

whether the [Royal Bank of Cangddeould provide the preliminary financing to CCCMI4.;

see alsRCMP Reply at 20 (“What the RCMP and the Royal Bank did not know, however, was

that CCCM had provided falsified charter party agreements to the RCMP ricigpatship that

did not meet the material service requirements of the contract, and that CCCM hauiuaietc

the RCMPs changes that CCCM agreed would be made in the final charter party agrégments.
CCCM responds that the Sessidester of Intent isof no significance for four

reasons: (1) it was not enforceable; (2) if enforceable, it did not violate CE€&Menants to the

Bank (3) CCCM could have paid Mr. Sessions if not for RCMP’s delay; and, as an inyéytor,

Mr. Sessions’ fiduciary duties wishihavepreventechim from causing a breach of the financing

agreement betwedDCCM and the Royal Bank of Canadas to CCCMs ability to finance the

deal overall, CCCM argues that RCMmPreach of its obligation to pay Canadian taxes imposed

on thecruise lines and RCMB failure to acknowledge that the RCMP security requireimeaht

changed from a 90% LOC to signed charter party agreermastsated CCCNk ability to

obtain financing. CCCM Opp. at 9—1se alsad. at 28 (asserting that RCM®&rongfully

declared the contract terminated because R&MN#hduct prevented CCCM from obtaining

funding of its financing agreement with the [RBYL]
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The Court concludes thits. Morin's anticipatory breach of contract on
September 26 and 30 and her demanda #0% letter of credit, which had already been waived,
fundamentally changed the financial underpinnings of the contract. Moreover, on retew of
entire record, the Court canrfotd that CCCM would have been unable to secure the requisite
financingfor the transaction without Ms. Morinactions If anyone bore the brunt of
responsibility for the financing falling through, it was Ms. Morin, whose repiodiaf the taxes,
modifications to th&anks Acknowledgement Form, andsistence on reinstaggthe 90%
letter of credit requirementliscussedupraat 881.AA—.DD, directly led to theNovember 7
decision by the Royal Bank of Canada to decline to proceed with the transastMn Siemens
advised the parties

[The BanKs] approval was premisedn, inter alia, three

conditions being in effect: the waiver of the standard 90% Letter of

Credit in favour of the RCMP, the understanding that the RCMP

would be responsible for applicable taxes, and that the foreign

exchange conversion rate between the Canadian and US currencies

would remain (or be managed) within viable bounds. Based on our

review of the relative correspondence, neither of the first two

conditions are definitively met as of this date. addition, the

inordinate delays experienced sin€ontract execution date,

coupled with the extraordinary foreign exchange market volatility

of late, has called into serious question, in our view, the viability of

the entire Contract.

Hence, at this juncture, pending positive resolution of these issues

to the satisfaction of the Bank, we are not in a position to proceed

further with issuance of Letter of Credit instruments in favour of
the cruise lines.

SeeSiemeng£-mail, RCMP MSJ, Ex. 72 at CCCM1397BRCMP s delay in reviewing
documents CCCNhadsubmitted on Octoberfbr an entiremonth, duringvhich Ms. Morin was
essentiallyincommunicadoseesupra§ |.Y; unilateraland repeatere-writing of aform

presented by the Royal Bank of Canaaliéhoutthe Banks input or permission; andsistance
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on a 90%etter of credit thaMs. Morin already knevhad been waived months prior are all
unexplained in the record.

The progression makes clear that RCMP was the proximate causdafutesof
bank financing for CCCM contract with RCMPRCMP s argumenthat CCCMmust bear the
blame can be made with a straight face only if RCMP ignores its own ackitmrsover,
accepting RCMP argumentvould requirs too much speculation agijdhe validity and effect
of the Sessionketter of Intentand (ii)whether CCCM could have satisfied the eight conditions
precedent set forth in ti@redit Facilities Offer Letter issued by the RBC after granting
preliminary approval to CCCMSeesupra8 1.X (discussion of RBC preliminary approval).
While RCMP contendthat theSessions Letter of Intefitvould have mad€CCM's financing
scheme and compliance wite RCMPs contract unworkablebecause it violated the Terms
and Conditions document CCCM signed for the RBC, RCMP Opp. at 43, the deposition
testimony of Mr.Siemens on that point was equivotalSee supr& I.GG.1 (discussing Mr.
Siemen% testimony that he did not believe CCCM had provided the Sessions document to the
RBC and believed that it would have affectedBa@K s “risk analysis . . unfavorably,” but
also that the letter of credit wasot a definitive debt obligation and could never)e”

In similar circumstances, a British Columbia court found that plaintiff
homebuyers were excused from a contractual condition requiring thenraad[e] satisfactory

financing becauséthe defendants had, by their repudiation, made it impossible for the

*" The Court notes that British Columbia adheres to the doctrine of privity of contrecause
RCMP was not in privity with the parties to the SessiGRE=M contract or the parties to the
CCCM-Bank financing agreement, RCMP only has standing to challenge those ageeasnent
third party beneficiary. While the parties have not addressed RCMP’s staRAINP may

very well lackthird party beneficiary standing to challenge either conti@eg, e.gKitimat
(District) v. Alcan Inc(2006), 51 B.C.L.R. 4th 314, § 72 (Can. B.C.C.A.) (setting forth two-
factor test for exception to privity doctrine for third party beneficiqries
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plaintiffs to obtain financing because thewjection of the whole arrangement made compliance
with the condition by the [plaintiffs] impossible in apsactical sens& Cameron v. Albrecht
(1981), 121 D.L.R. 3d 767, 1 6 (Can. B.C. Super. Ct.) (qudtihgehall Estates Ltd.
McCallum(1975), 63 D.L.R. 3d 320, 1 59 (Can. B.C.C.A.)). The same reasoning applies here:
by its repudiatiorof its contracbbligations RCMP made it impossible f@CCM to maintain

its financing,andRCMP bears responsibility for that [08%.

G. RCMP’s Third Breach Argument: Health Scores

Finally, RCMP arguwesthat CCCMis liable forbreachof contractbecause its
charter agrement with Royal Caribbeamasfor Radiance of the Seas ship that did not meet
RCMP s contract requirement for certain heattores. RCMP further contends that CCCM
contrived to hi@ itsbreach bynominatingSerenae of the Seasvhich had compliarfiealth
scoreshut had not been subject to negotiations with Royal Caribbean.

Without doubt theArticles of Agreementsee suprat §1.M, required CCCM to
contractonly for shipghat met certain health requiremeng&eeArticles of AgreemenAnnex
88 4.7, 5.4. Without doubRadiance of the Seakd not meet the contract requirements for the
years in question, b@erenade of the Seasms compliant in those years.

CCCM acknowledges that it nominat8drenade of the Sebst contracted for
Radiance of the Seashich received a non-compliant health score of 88 on June 20, 2008.
CCCM Opp. at 2 (CCCMss personnel should have reacted differently . . . Dgspite these
concessions, CCCM argues that it did not breach the cobweatise its deadlirier delivering
charter party agreemertiad not arrivegit hadmore than enough time to contract with Royal

Caribbean foSerenade of the Seashich was an identical sister shipRadiance of the Seas

8 The Court’s decision is without prejudice to further consideration of the impact ofdsierge
Letter of Intent on CCCM'’s claims for damages.
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and, in any event, any ship’s health score in prior years might readily immroeerease
subsequent years as they werenaltking vessels and subject to regular inspections.

The Court agrees that the record shows legedermain by CCCM in its nomination
of Serenade of the SeaBlonetheless, the issue of health scores is not fundamental to the
contract because the scovesre variable from ship to ship and year to yd&tJ) needed
“healthy ships for the 2010 Vancouver Winter Olympics, andRi® neasuredhat health by
scores for 2006 and 200%ee spra §81.B. Realstically, however, the various contractual
documentslso recognized that such scores might change from year {@ygaRFP Annex A
88 5.1, 5.4and it allowed the cruise lines to substitute ships. Under such contractual and real-
life dynamics, the Court cannot find that the specific health score of a nominated ship in 2008
wasfundamentato contract performance with healthy ships in 20%6e Celgarl2 B.C.L.R.

11 8-9.

That strict compliance with health scereas not fundamentab the contract is
further confirmed by RCM®B explicit acceptance dewel ofthe Seasnd ms Statendampon
nomination by CCCM. Both ships, included in the nominations, had scores below 95 prior to
nomination (93 fodewel of the Seas 2007; 91, 92, 94, 94 in 2004, 2005, 2006, and 2007,
respectively, foStatendamn Nonetheless, on October 3, Ms. Morin wrote to Mr. Kelly that she
was“[c]onfirming receipt of Health Certificates img@d order for all three vessélseeE-mail
from Normande Morin to Tracey Kelly, RCMP MSJ, Ex. 31 at CCCM13414, and on October 16,
she wrote The RCMP has confirmed acceptance of the vessels nominated by CEhil
Chain Among CCCM Partners and Normande Morin, RCMP MSJ, Ex. 34 at CCCM6234.
(RCMP modfiied its healthscore requirements wheontracting itself folStatendamsee supra

8 |.FF.2, allowing for “scores of 90 or better for inspections held since October 2006” and only
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requiring a*‘commercially reasonable effotb maintain a 95 score through the 2010 Olympics.

RCMP-HAL CPA at CAN2546. This point is made only in concert with the evaluation of

whether strict compliance with health scoressa fundamental contract requirement in 2088.)
For the foregoing reasons, the Court concludes that a noncompliant health score

as of September 2008 neithelestroyed the commercial purpose of the contr&dole 16

B.C.L.R. 2d 11 26-28, nor went “to the root of the contr&fgar, 12 B.C.L.R. | 8.

Accordingly, even if CCCM breached the contrachbyninatingSeranade of the Sebsat

contracting folRadiance of the Seathat breach was not a fundamental breach as it did not

concern a&ontemporaneous fundamentdue and Ms. Morin had breached the contract before

the charter party agreement ®adance of the Seasas finalized.

H. RCMP’s Fourth Breach Argument: Canada versus United Statekaw in
Charter Party Agreements

Finally, the Court briefly addressBCMP's argument that CCCM failed to
require that the governing law and legal jurisdicfionthe charter paytagreemergwould be
Canadaand not the United States, as Ms. Morin demanded. RCMP MSJ Mem. at 38. RCMP
contends that Ms. Morig’October 2Gchanges to thdraft charter agreementsee supr& .Z,
obligatedCCCM toimpose the lavof British Columbia onto Royal Caribbean and Holland

America instead of U.Saw as tle cruise lineshad proposedid. at 38-39.

9 RCMP argues that these ships were close to the threshold and “all had compliarsidoees

at the tine of nomination,” whileRadiance of the Sd®d a “significant shortcoming” due to its
low score. RCMP Reply at 15-16. As indicated in the text, ships’ health scores at raminati
were not fundamental to the contract. Moreover, the Canadian Goverrievesitany score
above 86 as satisfactory, and even a score below 85 “does not m#aat the travelling public
is exposed to any imminent risk to their health.” Health Canada, “CruiserSpigction
Program” (Nov. 2, 2011 gvailable athttp://www.hesc.gc.ca/hivs/travelvoyage/general/ship-
navire-eng.php (last accessed Sept. 9, 2013).

206



This argument is without merit. The contract assured RCMP of the right to
review charter agreements for compliance whign RCMP/CCCMcontract but did nothing to
make RCMPa party to the charter party agreemem®CMPs role was only as a party to a
contract with CCCM and a beneficiary of CCQG\tharter agreements with the cruise lings.
Morin confused her position as government contractor with CG@bEition as
broker/contractor focruise lines.Nothing in the RFP, tharticles of Agreementor any other
contract document addressed venue or jurisdiction for the charter party ageeenent
negotiated betweeRCMP's broker and various cruise lines. In other words, Ms. Morin (and
RCMP) had no legal right to insist on the law or venue to control disputes between KRCMP’
contractor and its @aicontractors. Her statementU.S.A. Jurisdiction: The RCMP contract
with Cruise Connections is a Canadian Contract. Issues arising from that contradiare t
resolved by a Canadian Court,” E-mail from Normande Morin to Tracey KellyJ/lRBISJ, Ex.
53 at CCCM13647-failed to recognizehat CCCMs dharter agreements with the crulsges
werenotthe same aRCMP contract with Cruise Connections.”

RCMP relies orCCCM's response to Ms. Morin’s point, which waAGREED;
E-mail Chain Among Normande Morin and CCCM Partners, RCMP MSJ, Ex. 54 at
CCCM12022.Whether CCCM agreed to thegal point or only to raise the issue with the cruise
lines is unclear.The nonlkawyers representinGgCCM in negotiations, dealing with ndawyers
from RCMP,may not have appreciated the difference between Canadian and U.S. law and venue
for any dispute under the charter agreements, but the cruise lines did andftlaty te agree.
Inasmuch as RCMP did not have a contractual or legal right to insist, the reftisatcafise
lines to agree tterms ina contract to which RCMP was not privy, could possibly violate the

contract between RCMP and CCCMven ifCCCM s“AGREED’ response established an

207



obligation breached b CCM, any suchbreach dealing with the charter party agreements was
not fundamental to theRCMP/CCCMcontract, especialliyn light of thefundamental breach by
RCMP of itsagreement to pay Canadian taxes assessed against the cruise lines, if any

V. CONCLUSION

RCMP breached its contract with CCCM by anticipatorily repudiating its
obligation to payCanadian taxes thatight be imposed on the cruise lines as a result of the 2010
Olympics charter. CCCM is not liable RCMPfor any of thecontract breachesleged by
RCMP. Accordingly, CCCM’s motion for summary judgment will be granted, and REMP’
crossmotion for summary judgmentilvbe denied. A trial date for a bench trial on damages
will be set at the status conferermreOctober 15, 2013.

A memorializing Order accompanies this Opinion.

DATE: September 9, 2013

/sl
ROSEMARY M. COLLYER
United States District Judge
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