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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Sandra K Jeffries o/b/o T.J., a minor, : )
Plaintiff, ))
V. ; Civil Action No. 08-2158 (RBW)
Michael J. Astrue, ))
Commissioner of Social Security, )
Defendant. ))

MEMORANDUM OPINION

Plaintiff Sandra KJeffriesbrings this actioron behalf of her son, T.&gainst Michael J.
Astrue(the“Commissioner”) in his official capacity as the Commissioner of the Social Security
Administration(the “Administration”) seeking the reversal of tgministration'sdenial of
Social Security Income dhefitsto T.J. pursuant to 42 U.S.C. § 405(g) (200Burrently before
this Court are the defendant’s Motion for Judgment of Affirmance and the glaiNtdtion for
Judgment of Reversal or &Rand to the Social Security Administratiohfter carefully
considering the plaintif6 complaint, the administtive record, the parties’ motions atebir
memoanda of law and exhibits submitted in support of their mottahe, Court concludes that
it mustgrant in part the defendant's motion, deny in part the plaintiff's motion, and remand this
caseto the Admnistration so that the Commissioner may evaluate the teacher’'s guests

that were unavailabl® the Administrative Law Judge (the “ALJWhen the ALJ decision being

! In addition to plaintiff's complaint and the parties' crasstions for judgment, the Court considered the following
documaets in reaching its decision: (1) The Memorandum in Support of Plasntiffition for Judgment of Reversal
(“Pl’s Mem.”) and (2) The Memorandum in Support of Motion for Judgment fifMénce and In opposition to
Plaintiff's Motion for Judgment of Revels@Def.’'s Mem.”).
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challenged by the plaintiff was rendered. Specificalig, Court must grant the defendant's
motion in part because contrary to fiaintiff's arguments(1) the ALJ properlyweighedthe
assessment @f reviewng doctor who concludethatT.J.was functioning at the borderline level
of intelligenceand(2) the agency's determination waased on an adequately developed
administrative record However as to the plaintiff's additional challengethe Appeals

Council's failure to consider additional information provided by the plaintiff, the @oust
remandhis matterto theCommissiomer for furtherreviewsothat the agencgnayevaluate the
evidence that was not alatle to the ALJ at the timef his or her decision.

. BACKGROUND

The following fcts are pamf the administrative recordin 1998, as a young child,J.
was struckoy a car and suffered head injuries. Administrative Record (the “A.R.”) at 437-439.
Although neurological examinations revealed no signs of brain irghoytly after the
automobileaccidentl.J.s test scores began to decline and he appeared to deat@tistits of a
student who had suffered a traumatic brain injudy.at 107. From 2002-2005, T.J. underwent
numerous neuropsychological evaluationsatdl0818, 232-44, 29802, 41522, 429-33, and
most of theobjective medical tests plac&d].in the low average intelligence rangel.
However,anexamination by Dr. Sambhu N. BamplacedT.J.atthe borderlindevel of
intelligence but this test was not based on a full neuropsychological evaluddicsat 299-302.

During the 2002-2005 time perio@l,J.s mother and teachers created an individualized
education prograrfor T.J. Id. at 107, 134-47, 253, 423-28. In 2004]!s special education
teacher filled out a Teacher Questionnairevided bythe Administration analyzingT.J.s
abilities in the Administratios six domains of functionld. at 291-298. In 2007, five other

teachers filled out the questionnaires atl44984, andwhile theseevaluationsvereinitially



unavailable to the ALJ at the time of his decisiteywere subntted to the Appeals Council
for theirconsideration in reviewing the ALJ's initial determinatimhat 67.

The plaintiffhad filed an application for supplemental security income on T.J.’s behalf
on June 10, 2004d. at 17. The ALJdleniedthe initialrequest for a hearirgf the agency level
however, the plaintiff appealed that determination to the agefsppsals Councjlwhich
subsequentlprderedthe ALJto conduct a hearindd. At theFebruary 28, 200Rearing
conducted by the ALJ, T.J. arftktplaintiffwererepresented bgounsel andverepermitted to
provide testimony.d. After making several findings of fact basedtba evidencethe ALJ
denied ther.J!s claim for benefits.ld. at 28. Specifically, the ALJ determined th&t].“was a
schoolage childiwhen] he application was filéd he was'not engaged in substantial gainful
activity at any time relevant {the] decisiori; hehada“severe . . learning disorder;” but his
“impairment or combination ampairments did not “meef] or medically equal one of the listed
impairment8 in the applicableegulationsand his “impairment or combination imhpairmens”
werenot “functionally equd]” to thoseimpairments listed in the applicable regulation that
would entitle himto benefits.Id. at 2021.

In determiningwvhether T.Js impairmentsverefunctionally equato those impairments
entitling a person to benefjtthe ALJ considered “six domains of function[ing]d. at 2328.
The ALJ determined that T.J. hk$s than markednhitations in thearea of acquiring and using
information, attending and completing tasks, and health and physical well-beititptthe
evidence did not support that T.J. Hiacitations in the remaininthree areas.e. interacting and
relating withothers, moving about and manipulating objects, andg#or himself. 1d. In
making his findings, the ALJ determined that T dttention deficit/hyperactivity disorder

diagnosis “was too heavily dependant on statements[ffahi's mother and undestatedthe



evaluation of T.J]’s teacher.”Id. at 20. The ALJ further concluded “thdtJ]'s medically
determinable impairments could reasonably be expected to produce the allegexhsyrhpt
that the statements concerning the intensity, persistartémiting effects of . .[T.J.]'s
symptoms are not entirely credible to the extent of being at a marked l&\edf’22.

The plaintiff appealed th&LJ's decision to théppealsCouncil, submitting additional
evidence that was unavailalidefore he ALJruling was issuedld. at 67. The Appeals
Councilrejected thehdlenges to thé\LJ's ruling but provided no more thanboilerplate
explanatiorfor why the newly submitted evidence did not provide a basis for changing the
decision, merelgtaing that the Appeals Council considered the evidence and “found that this
information does not provide a basis for changing the [ALJ]'s decisiloh. The plaintiff then
appealedhat final agency decisidio this Court.

. STANDARD OF REVI EW

Pursuahto 42 U.S.C. 8§ 405(g), a court reviewiadpenefit determinatioby the
Administrationis “confined to determining whether the [ALJ's] decision . . . [was] supported by

substantial evidence in the recordBrown v. Bowen794 F.2d 703, 705 (D.Cir. 1986). If a

district court determines that “[t]he findings of the Commissioner of SocialiBeas to any
fact” are “supported by substantial evidence,” they “shall be conclusi/é05(g). “Substantial
evidence” is “such relevant evidence as a reddemaind might accept as adequate to support a

conclusion.” Richardson v. Peraled02 U.S. 389, 401 (1971) (quoting Consol. Edison Co. v.

NLRB, 305 U.S. 197, 229 (1938)). Thugs]ubstantialevidence review is highly deferential to

the agency faetinder.” Rossello ex. rel Rossello v. Astr&?9 F.3d 1181, 1185 (D.C. Cir.

2008). “[W]here a claim has been denied by the Commissioner of Social Sdguritythe

court shall review only the question of conformity with such regulations and tlkiéyal such



regulations.” 42 U.S.C. § 405(g). Thus, a reviewing judge must uphold the ALJ's legal

“determination if it. . . is not tainted by an error of law.” Smith v. Bow8#6 F.2d 1120, 1121

(D.C.Cir. 1987). Moreover, “[jJudicial review. . .is limited to determining whether. .the

Secretary applied the correct legal standar@&cdtt v. ShalaleB879F. Supp. 109, 110 (D.D.C.

1995).

lIl. LEGAL ANALYSIS

A. The Plaintiff's Challenge to the ALJ'sBorderline Intellect Determination.

The first issiefor the Court to consider is whether the ALJ properly asséssesl
impairments, specifically whether the ALJ failed to considéiagnosishy a reviewing doctor,
Dr. Sambhu BanikthatT.J. was functioning at the borderline level of intelligence and if so,
whether this constitutes reversible erfoPl.’s Mem. at 4; Def.’s Mem. at 9This issue must be
resolved in favor of the defendant.

An appendix to the Social Security Act (the “Act”), 42 U.S.C. 88 1381-1383f (2010),
provides a listing of impairments for which an individual may recdisability benefits. SSA
Federal OldAge Survivors and Disability Insurance Rule, 20 C.F.R. § 404 Subpt. P App. 1 §
112.05(c)e) (2010). In evaluating whether a chilths a disabilitynder Title XVI of theAct,
the Commissioner of Social Security mashducta multistep evaluation. 20 C.F.R. § 416.924
(2006) First, the Commissioner must determine if the claimant is performing substantial gainf

activity. 20 C.F.R. § 416.924(&p). This determinationsi known as "step one." Guthrie v.

2 As discussed belowheére is a threstep evaluation under Section 416.924 to determine whether a childbtedis
and thus qualifies for benefits under the Social Security Getthrie v. Astrue604 F. Supp. 2d 104, 107 (D.D.C.
2009) (noting thathe threeevaluativestepsare“(1) whether the child is engaged in substantial gainful activity; (2)
whether the child has an impairment or a combination of impairments tevere; and (3) whether the child has an
impairment(s) that nets, medically equals, or functionally equals the listings”). The deféadgues thathe
plaintiff's challenge is limited to whether or not the ALJ should haveidened T.J.’s alleged borderline intellect at
step two, Def.’s Mem. at 8, however, thHaiptiff's argument is not limited to considerations at step two as the
plaintiff argueghat” the [ALJ] failed to evaluate the Plaintiff's borderline intellect at step twany other step of
the sequential evaluation procg€?l.’s Mem. at 4 (emphasiadded).




Astrue 604 F. Supp. 2d 104, 107 (D.D.C. 2009) (explaining the “three-step sequential evaluation
[that] is used to determine whether a child is eligible for [benefits] on #ie bba disability)
(citing 20 C.F.R. 8 416.924)f the Commissioner finds at step one that the datcan
perform substantial gainful activity, the Commissioner ncoscludethat the claimant is not
disabled. 20 C.F.R. § 416.924(&)- If, on the other handhe Commissioner find th#te
claimant is not performing substantial gainful activity, the Commissionemaiie on to "step
two" andassessghe claimant’s physical or mental impairment or combination of impairments to
determine if the claimant has an impairment or combination cdirments that is sever0
C.F.R. 8§ 416.924(aj¢). If theCommissioner finds that thetaimant does not have a sever
impairment or combination of impairments, the claimant will be deé¢matddisabled.” 1d.
However, ifthe impairmenf{or combination of impairments found to besevere, the
Commissioner willmove on to step three addtermine if the claimant’'s impairment(s) meet,
medically equals, or functionally equémn impairment in the listings® 20 C.F.R. §
416.924(a)(d). If the claimat has such impairments and the impairments “meet the duration
requirement, the Commissioner will findhatthe claimantis disabled 20 C.F.R. § 416.924).

1. The Paintiff's Step Two Challenge

The paintiff argues that the ALJ’s failure to consider. Banik’s determination that T.J.
hasborderline intellect constitutes reversible erret.’s Mem. at 4. However, dse defendant

correctly points out, once the ALJ determined at step two thabtdsanimpairment that is

3 The process of determining whether or not an impairment or combinatioywaifments meets, medically equals,
or functionally equals listed impairmenis determined by 20 C.F.R. §§ 416.9286.926a. Herghe plaintiff's
challenge is limi¢d to an alleged failufey the ALJ to consider all the relevant evideateach stage of the
evaluation not a challenge that the impairments actually naetmedically equair functionally equato a listed
impairment. hereforethe Court need na@ddresshe assessment of whether T.J.’s impairments meet or equal a
listed impairment



severe and therefore proceeded to step three, thevAd.hot required to considérl’s alleged
borderline intellect at step two. Def.’s Mot. at 9.

The District of ColumbigCircuit has notlirectly addressetb what extent an ALJ must
consider H of aclaimant's impairmentst step twdutfindsthat the claimant has satisfistép

two’s severity requirementSeeBlackmon v. AstrueNo. 04-1347, 2010 WL 2607215, at *9

(D.D.C. June 30, 2010) (noting that &ppears that the [District of Columbia] Circuit has not yet
addresed the question” of whether an error at step two of the evaluation process requires
reversal) However, a member of this Court recerttyreedvith the Sixth, Ninth, and Tenth
Circuits in their finding “that alleged errors at step two do not necessegjilyre reversal so

long as the ALJ considered the omitted impairment(s) in evaluating the remaipisignstiee

sequential analysis.”ld.; see alsdMaziarz v. Sec. of Health & Human Sen837 F.2d 240,

244 (6th Cir. 1987) (holding th#he Commissiomnes failure toconsider one impairment at step
two “could not constitute reversible error” where the Commission found at step twbehat
plaintiff’'s other conditions were severe and therefore proceeded to step threevwaluation

procesy Nejat v. @mm'r of Soc. Se¢.359 Fed. Appx. 574, 577 (6th Cir. 2009) (findihgt

“when an ALJ considers all of a claimant's impairments in the remainingaftdps disability
determination, an ALJ's failure to find additional severe impairments at sbegoee not

constitute reversible errr(citation omitted) Here, as in NejaandMaziarz the ALJ concluded

that T.J.satisfiedthe requirements of step two and continued to the next Siaplarly, a

member of this Courecentlyfound thatfailure to consider evidence at one stage of the

* The Court is cognizant of the fact that these cases addre3&2&.R. § 404.152@vhich addresses tlevaluation
of disabilities in general rather than 20 C.F.R18.924 which addressesvaluations ofhe disabilitieof children.
However, the progression from step two to step three under bothtiegsiia identical, aander both regulations
step two is merely a threshold for proceeding to the analysismathree.



administrative process is not an error when the evidence is properly considetatbastagef
the processSeeBlackmon 2010 WL 2607215, at *11 (holding that “the Court need not
determine whether the ALJ’s finding of non-severity as to [the] Plamtii€pression,
neuropathy, and borderline intellect was legal error, as any alleged erep twstdid not
prejudice Plaintiff and therefore does not require revers8écause thaLJ proceeded to step
three, failire to consider any evidence at step two could not have prejudiced T.J.'s opportunity to
receive a full benefits determinatiand thus does not constitute reversible er8geid.;
Maziarz 837 F.2d at 244.

2. The Haintiff's Challenge at Any Gher Step

The plaintiffalso argues that the ALJ failed to consider Dr. Banik’s report “at any other
step of the sequential evaluation proceaadbecause the ALJ “failed to provide any rationale
for implicitly rejecting” Dr. Banik’s reporithe ALJ’s analysis “defies review.” Pl.’s Mem. at 4
5. Essentially, the plaintifappears to be presenting two argumefitsthat the ALJ failed to
consider the report, and alternative®) the ALJ considered but implicitly and improperly

rejected it The plaintiff elies on See v. Wasligton Metropolitan Aredransit Autlority, 36

F.3d 375 (4th Cir. 1994), in which the Fourth Circuit hilat an ALJ, “when faced with
evidence in the record contradicting his conclusian[,]must affirmatively reject that

contradictory evidence and explain his rationale for so doitd).at 384; £e alsorhomas v.

Astrue 677 F. Supp. 2d 300, 309 (D.D.C. 201Tje plaintiff's argument fails for two reasons:
the record shows that the ALJ considered Dr. Banik’s report, and ssemimgthatthe ALJ
implicitly rejected Dr. Banik’s reporthe ALJ was warranted in doing so because the evidence

did not contradict his conclusion.



First, the ALJ did consider Dr. Banik’s repoBeeA.R. at 22. The plaintiff is correct
that the Adnmistration’s regulations state thatwill evaluate every medical opiniorit]
receivgs],” Pl.’'s Mem. at 5 (quoting 20 C.F.R. § 416.927(d) (2008))vever, it does not
follow, as plaintiffposits that “in implicitly determining thatT.J.'s] borderhe intellect was
non-severe, the [ALJ] failed to evaluate the opinion of [Dr. Banik],” and that “[ads\dty the
[ALJ’s] determination fails to be supported by substantial evideilés Mem at 56. On the
contrary, tis clear from the record that the ALJ considered Dr. Banik’s report asbiéicgly

cited it when determininthat“[t]he objective medical evidence lislatively consistenin

placing theT.J.in the low average to average rang&.'R. at 22 (citing Dr. Banik’s report,
Exhibit 8F of the record before the Al.dlong withanoccupational therapy evaluatidhree
neuropsychologal evaluatios, and areducational assessmex#t the “objective medical
evidence’considered) (emphasis added). Rather thgctingDr. Banik’s report, aplaintiff
argues, Pl.’'s Memat 5, the ALJ concluded that the report was relatively ctamgisvith other
medical reportsA.R. at 22. Second, while Dr. Banik’s repisrhot asconsistent withlthe other
reportsin the administrativeecord as the defeadt would have the Court conclugegDef.’s
Mem at 1215, it is still relatively consistent witthe other reports And upon the Court's review
of the report, it does not contradict the ALJ’s decision to dedybenefits

Dr. Banik’'s determinatiorhtat T.J. was functioning at the borderline level was based on
T.J.’s Full Scale 1Q of 74, A.R. at 302, and the plaintiff argues that this detewnicatipled
with Dr. Banik’s observations that the plaintiff had “poor reading, attention and coatcamt .
. [ilnexplicably”demonstrates that the ALfhiled to evaluate this evident®|.’'s Mem. at 4.
Like the other 1Q scores that the ALJ relied upon, the evidence relied upon by Dr. Banitotioe

alone entitlel.J.to benefits, se SSA Federal OlAge Survivors and Disability Insurance Rule,



20 C.F.R. 8 404 Subpt. P App. 1 8§ 112.05 (2010),itarme:refore does not conttiat the ALJ’s
conclusion. Under theegulation just referenced, a claimant has the requisite level of sewerity
qualify as having disability if hislQ is less than 59 dne hasan 1Q between 60 and ,7/®

coupledwith other significant impairmentsSeeid. In denyingT.J.'sclaim for benefitsthe ALJ

did not find that the olective medical evidence was insufficiéatentitleT.J. tobenefits;rather,

the ALJ determinethat “the statements concerning the intensity, persistence and limiting effects
of . .. [T.J]'s symptoms are not entirely credible to the extent of being at a marked Iévil

at 22 And & sefforth in the regulation outlininghe multistep evaluation process, the ALJ

must determine both that Thiad the requisite impairment and that the impairment met the
duration requirements. 20 C.F.R. § 416.924(@),

Under the Administratios regulations, Dr. Banik’s report is not controlling and is not
entitled to significant weight. Although the Administration’s regulations redo@&\LJ to
evaluate every medical opinion, not every medical opinion is treated as contoolgign
equal weight. 20 C.F.R. § 416.927@dlineatedactors tobe considered in determinirige
weight given to any medical opinion, including how to determine if a source is dioigtrah
source isaccordeccontrolling weight if itis a treating source and the “treating source's opinion
on the issue(s) of the nature and severity of [the claimant’s] impairmenis)supported by
medically acceptable clinical and laboratory diagnostic techniques aatirecansistent with
the oher substantial evidence in [thegse record.” 2C.F.R. § 416.927(d)(2). Iftaeating
source is not considered controlling, the Administration considers the followitogS4c
determine the weight an opinion from such a soigggven:theexamining relationship,
treatment relationship, length oeatment relationship, nature and extent of treatment

relationship, supportability, consistency, specialization and other factors whathot support or

10



contradict the opinion. 20 C.F.R. 8 416.927(d)(1)-(6). Here, Dr. Banik’s opinion is not
controlling and no other factors suggest giving the report significant weight.

Dr. Banik’s report is not controlling because he was not a treating solneating
sources are given more weight because they “bring a unique perspective toitat evetence
that @annot be obtained from the objective medical findings alone or from reports of individual
examinations, such as consultative examinations or brief hospitalizations.” 20 &€.F.R
416.927(d)(2). Here, Dr. Banik onbkaminedr.J.on one occasion, and a® tplaintiff admits,

Dr. Banik was a “consultative examiner,” Pl.’s Mot. at 3, not a treating ghysi

Additionally, based on the factors listed in the regulation, Dr. Banik’s repoot is
entitled to significant weightFirst, it is unclear from Bireport and there is no other evidence
suggesting that Dr. Banik actually examirled, raher, it appears he religdt least in parpn a
separat@xaminer._SedA.R. at 299“Type of Report: Disability Examiner: Kramer, A.”)
Second, as notegbove,Dr. Banik is not T.J.'s treating physician. Third, as the plaintiff argues,
the report is either inconsistent with other reports and is therefore entitled vocight,seePl.’s
Mot. at 4-6, or as the defendant argues and the ALJ concluded, it is consistent withpott®r re
seeDef.'s Mot. at 11; A.R. at 22, and was therefssesseth the ALJ’sanalysis Finally, Dr.
Banik’s report was not based a complet@europsychological evaluation. A.&.302.

The Court reiteratethat itsreview of Dr. Banik's reportloes not lead it to the conclusion
that his reportontradics the ALJ’s decision. Anddgause the report does not “contrdglibts
conclusion’ the ALJ did not have a duty to “affirmatively reject . . . [the] evidence and explain
his rationale for so doing3ee 36 F.3d at 384 (emphasis addedlhe Fourth Circuit irBee
requires an ALJ to affirmatively reject evidence and explain bisher rational for so doing only

if the evidence contradicts the ALJ’s conclusion, not merelyeietridence varies to any degree

11



from evidence upon which the ALJ religigl. Accordingly, the Court will not overturn the
ALJ’s decision based on Dr. Banik’s report.

B. The Appeals Council’'s Dutyto Explain Its Decision.

The plaintiff argues thatthe Appeals Council failed in its duty of explanatia®garding
“new and material” evidence submitted by the plairaifér the hearing before the ALPI.’s
Mem. at6. Specifically, the plaintiff argues thtite Appeals Council failed to adequately
consicer five questionnaires prepared by her son’s tenth grade teadhats3, and in failing to
so dothe Administratiofs decision is not based on substantial evidencealtemativelythat
this Court cannot determine whether substantial evidence sispgpberAdministration’s decision
Id. at 6, 9.

Under the Social Security Act, the Appeals Council will review a casmdng other
things? “[tlhe action, findings or conclusions of the administrative law judge are not sagport
by substantial evidence.20 C.F.R. § 416.1470(a) (2010). Moreover, the regulations provide
thatthe Appeals Council will only review a case “if it finds that the [AL3ls$ion, findings, or
conclusion is contrary to the weight of the evidence currently of record.” 20 C.F.R. §
416.1470(b).A claimantmay submit additional evidence to the Appeals Cduhut this
evidence mugbe considerednlyif it “is (a) new, (bmaterial, and (c) relatds the period on or

before the date of theLJ’s decision.” Wilkins v. Degt of Health & Human Servs953 F.2d

93, 95-96 (4th Cir. 1991) (en bansge als@?0 C.F.R. § 416.1470(b). “Evidence is new within
the meaning of this section if it is not duplicative or cumulatiwitkins, 953 F.2cat 96.
Evidence is material "if there is a reasonable possibility that the new evidenicehave

changed the outcomeld.

> No such additional groundsre relied upon by the plaintiff imer submissiondgiled with the Court.

12



When the Appeals Council denies reviewitalid here, the ALJ’s decision repretethe
agency’s final decisionWilkins, 953 F.2dat 96, see als®0 C.F.R. § 404.981 (2010} the
appeals council denies revielgspite the submission of additional eviderckilure to address

such evidence can, but does netessarilywarrant remando the agency. Banks v. Astruge

537 F. Supp. 2d 75, 80 (D.D.C. 2008)here the Appealsd@lincil denies review without
addressinghe additional evidence and the “additional evidence is ‘conflicting’ or presents
‘material competing’ evidence or ‘calls into dowlnty decisiofi remand is necessaryld. at 80
(internal citation omited) (emphasis added)But where . . . the [additionadvidence is
duplicative or has no reasonable possibility to change the outcome, remand is umnéckssa
(citation omitted). Further, the plaintiff must show good cause for failing to prebeng¢vtidence
to the ALJ. Wilkins, 953 F.2d at 96 n.3.

Theimportance of havinthe Appeals Counciaddress the impact oew and material
evidence stemsdm the limited roleCourts haven reviewing the Administratids decisions.

Bryant v. BarnhattNo. 6:04-CV-17, 2005 WL 180442%t*2 (W.D. Va.Jan 21, 2005) (noting

that “[i]n reviewing for substantial evidence, the court should not undertakeveigb-
conflicting evidence, make credibility determinations, or substitute its juddgiorethat of tke

[administrative decisionmaker]()nternal citation omitted)Harmon v. Apfel 103 F. Supp. 2d

869, 871-72 (D.S.C. 2000) (noting that the “court is caught between trying to provide malaningf
judicial review of evidence not considered by the fact finder, while avoidinglacperforming

the task of weighing and resolving conflicts in the evidence, which is, of cauedeyiction of

® There is some debate amongst federal courts over the extent to which the epyezlss required to make
specific findingsas a resultfothe submission adidditional evidence after the ALJ’'s decisiwas issued See

Bryant v. Barnhart No. 6:04CV-17, 2005 WL 1804423 *5 (W.D. Va. Jan21, 2005) (discussing how different
courts have addressed this issue). The District of Columbia Cirauitdiaddressed the issugowever, it is
unnecessary to resolve this issiee,as both parties agree that if new evidence conflicts with, contradicts)or cal
into doubt the ALJ’s decisigrthen remand is necessary. Pl.’s Mot. at 9; Def.’s Mbtl617.

13



the ALJ"). This Court agrees with such an approdtis the Administration’s duty to
determine the weight of evidenaad resolve evidentiary conflicts atiis Courtmay not

substitue its judgment for that of the Administratiorlays v. Sullivan907 F.2d 1453,

1456 (4th Cir. 1990). Thus, in order for this Court to determine whetherdimenéstrations
decision is supported by substantial evidence, the Appeals Council must explain ewidiehce
is both new and materiaBeeBryant 2005 WL 1804423%t *5. On both of these prongs the
plaintiff prevails.

First, it is clear thathe evidence was newhe plaintiff maintainsthat the additional
guestionnaires are new because, in contrast tor@uestionnaire presented to the ALJ, the
additional submissioriseveal[] that[T.J.] has obvious to very serious problemsinaltiple
areas in twddomain[s] of function.” Pl.’s Mem at 8Thedefendanton the other hand, argues
that the evidence submitteelgarding T.J‘was akin to, or cumulative of the evidence already in
the record,” as “none of [the additional questiores]i stated thafl].J.]was markedly impaired
to a level where he could not succeed with the proper treatment.” Def.’s Mem. at 17.
Specifically, the defendant argues thatTh&'sseventh grade teachevhose questionnaire was
before the ALJhad a very similar assessmentd. However, even ithe defendant is correct,
its position does not mean the evidence is not new, as the questioah&se® here were
completedhree years after the questnaire upon which the ALJ relied. Thus, the additional
guestionnaires must be consideneavevidence because even if duplicative in substance, they
have the potential of demonstratithgit T.J.'s condition has not improved during the intervening
three years

Second, the evideneematerial. The plaintiff argues that the additional questionnaires

are material because they “directly contradict[] and undermine[] the [ALJ}dusion that

14



[T.J] had less than marked limitations” in two domains of function. Pl.’s Mem. @h#é.
defendant, on the other hand, argues that the evidence “does natlimbnconflict with, or call
into doubt, the ALJ’s decision.” Def.’s Mem. at 18. Howevéieraevaluatinghe additiona
guestionnaires, the Court concludleat“there is a reasonable possibility that the new evidence
would have changed the outcofrand thus the additional questionnaires are matekdlkins,

953 F.2d at 96.

The ALJ determined T.J.*medically determinablémpairments couldeasonablye
expectedo produce the alleged symptoms, but that the statements concerning the intensity,
persistence and limiting effects of th@aintiff]'s symptoms are not entirely credible to the
extent of being at a marked level®.R. at 22. Further, the ALJ accorded t@@04teacher
evaluation the only evaluation available to the ALdignificant weght,” A.R. at 22, having
relied upon iin analyzingT.J.'s six domains of function, A.R. at 22- 28.

In the domain of “attending and completing tasks” the ALJ concluded thdtad dess
than marked limitation. A.R. at 24. The ALJ’s conclusion was based on thecz@bér
evaluationwhich “reflect[ed]his questionableliagnosis of attention defidityperactivity
disorder.” Id. This evaluatiomplacedT.J. in the slight to obvious problem range for the
attending and completing tasks domain. A.R. at 293. In contrast, the additional questionnaires
putT.J.in the obvious to serious range for this domain, A.R. at 451, 459, 467, 475, 482, with one
evaluation placing him in the very serious problem range for this domain, A.R. atTd&7.
evidenceif given significant weightcan be seen to contradict the ALJ’s conclusion thatas).

a less than marked limitation in the domairatténding and completing tasks; therefore, the

evidence is material.
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While this evidence may not halkeen acordedsigrificant weight by the ALJ (if ihad
beenavailable to him) or by the Appeals Couranildthe evidencenay not havehange the
Administration’sdecision to denpenefits it is not withn the province of this Court to
determine how this evidence should/@deen evaluatday theCommissioner Therefore, the
Court must remanthis casdo theagency so it can evaludtee additional evidendbatwas not
available to the ALJ,rad in conducting this analysis, more than the boilerplate language that the
“information does not provide a basis for changing the [ALJ]'s decision,” A.R. at &st, e
provided. Bryant 2005 WL 1804423t *5 (noting that “[w]hile the Appeals Council is not

required by its regulatory scheme to providietailed statement of rea®regarding late

breaking evidence, its failure to deal with such evidenceuns the risk of a remanditequire
the Commissioner to explicitly consider the additional evidence . . .[antlje agency leaves
itself open to criticism when no explation regarding material evidenaghin the record is
provided”) (emphasis added).

C. The Development of the Administrative Record

Finally, theCourt must address tipdaintiff's contention that the ALJ had a duty to
adequately develop the administrative record and that the ALJ failed in thisyduby dbtaining
updated evidence from T.Jt&achers.Absent proper record development at a Social Security

Administration hearingithe [Commissioner$ decision cannot stand.” Poulin v. Bow8h7

F.2d 865, 871 (D.C. Cir. 1987)Vhile the“[ ALJ] has an affirmative duty to develop a complete
administrative record, including arguments both for and against granting bgrigiishnan v.

Barnhart 328 F.3d 685, 698D.C. Cir. 2003) (internal quotations acitations omitted) and

" The plaintiff cites case law from anothgrcuit thatimposes a heightened duty on ALJs to develop the record

“when a claimant appears without the assistance of counsel.” Pl.’'s Mem(catdtihg Marsh v. Harriss® F.2d

296, 299 (4th Cirl980).This Circuit also follows this ruleKrishnan v. BarnhayB828 F.3d 685, 698D.C. Cir.
(continued . . .)
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the ALJ is “charged with developing the facts,” the ALJ “does not act as cbtordhe
claimants. Richardson402 U.S. at 410.

Here, the plaintiff argues that the record before the ALJ was devoid of evidence or
observationgrom any ofT.J.'s teachers for a periodtbfrty four months and that, “the [ALJ]
failed to attempt to obtain any updated evidence from any of the [p]laingéhers, or from
any of the [p]laintiff's schools.” Pl.’'s Mem. at 11. The record befoeeCiburt, however,
indicates that the ALJgranted several continuances specifically for the purpose of obtaining this
evidence.A.R. at 17. Further,as alreadyliscussedthis evidence was available when the
Appeals Council made its decision and was therefore incorporated into the f8eefimmsv.
Sullivan 877 F.2d 1047, 1050-51 (D.C. Cir. 1989) (finding thiaere claimant was
unrepresented at administrative hearing, “the ALJ was not remiss when, upombsimgad
that one of appellant's treating physicians was still ‘doing some testendidmot suspend the
proceethgs to await new test results” and “moreover . . . not[ing] that the Appeals Couhcil ha
the new test data before it when it declined to review the ALJ's decision”). deeites!
evidence was available to the Appeals Council, and the Court is remdhdingsdor the
Commissioneto evaluate the teacher’s questionnaires that were unavailable to ththALJ
claim that the ALJ failed tdevelop the recorthust berejected

V. CONCLUSION

For the forgoing reasons, the Court finds that the ALJ properly considered Dr.8Banik’

report and properly developed the administrative record; however the Court musd thma

(. . . continued)
2003);Poulin v. Bowen817 F.2d 865, 870, (D.C. Cir. 198Mlowever, the plaintiff was represented by counsel at
the ALJhearing,A.R. at 17 making this corideration irrelevant here.
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case to the Commissioner to evaluate the teacher’s questionnairesrdgradt available to the
AL)®

/s/

REGGIE B. WALTON
United States District Judge

8 A consistenDrderaccompaniethis Memorandum Opinion.
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