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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GEORGE EMORYetal.,
Plaintiffs,
V. Civil Action No. 08-222{RBW)
UNITED AIR LINES, INC. and
AIR LINE PILOTS ASSOCIATION,
INTERNATIONAL,

Defendant.

—_ T O T

MEMORANDUM OPINION

George Emory, Larry Voll, Lorenzo Sein, Robert Bennett, David Hayes, ®Eigham,
Richard Lanier, and Dean May, the plé#istin this civil suit, seek regss based ofl) alleged
discriminationon the basis of age in violation of the Age Discrimination in Employment Act of
1967 (“ADEA”), 29 U.S.C. 88 621-634 (200&)y United Airlines (“United”) and the Air Line
Pilots Association, InternationdlALPA”), First Amended ComplaintAm. Compl.”) 11 66
72; (2) allegedfraud and misrepresentation byited andthe ALPA, Am. Compl. {7 80-92;(3)
the ALPA’s alleged breach of theuty of fair repesentatiorunder the Railway Labor A¢the
“RLA") , 45 U.S.C. 88 151-88 (20064, 1 7375;and(4) United’sallegedwrongful discharge
of the plaintiffs based otneirage,id. 1176-79. The plaintiffs’claims arise out of their

“involuntary terminatiofi by Unitedin December 2007, id. § 1ih accordance with a federal

! The plaintiffs refer to their fraud claim as one for “fraud and misreptasion.” It is okar, however, from the
complaint and their briefings that they are asserting a claim for franidulsrepresentation. See, eRjs.’ United
Opp’n at 36 n.21 (citing Standardized Civil Jury Instructions for the DistiiCotumbia, sections 20.01 an.92,

for the elements of a cause of action for “fraud and misrepresentation”); s&taaidardized Civil Jury

Instructions for the District of Columbia 88§ 20.01, 20.02 (elements of a &aifraudulent misrepresentation). The
terms “fraud and misrepsentation” and “fraudulent misrepresentation” are therefore used ameedibly in this
opinion.
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regulation promulgated by the Fazdl Aviation Administration“FAA”) that “barred pilots from
flying commercial, passenger aircrafisce they reached the age66f” id. § 19(a) (citing 4
C.F.R. 8 121.383(c) (2007) (“Age 6kR")), even “though [the d]efendants knew or should
have known that each [plaintiff purportefliyiet the statutory requisitesf the Fair Treatment
for Experience Pilots ActETEPA” or“Act”), Pub. L. No. 110-135, 121 Stat. 1450 (2007)
(codified at 49 U.S.C. § 44729), fl.11 The FTEPAwas enacted on December 13, 2007,iand
permitspilots to fly commercial, passenger aircraft until the age of ixey 1d. 1 22. he
plaintiffs thereforeclaim that they had the statutory right to continue to fly in their positions [as
pilots] without loss of seniority.” Id. § 11. Consequently, the plaintiffs seek declaraliefy re
as well as compensatory and punitive damage®dress for their terminationisl. 11 68, 72,
75,79, 92.

The plaintiffs also challenge the constitutadity of the FTEPAas “depriying them] . . .
of Due Process for denial of [c]ontract and@plertyrights under the Fifth Amendment,” ifi.
94, “den[yingthem] . . .fair treatment under théqual Protection Clause of the Fifth
Amendment,” id. § 95, ancbnstituting a “Bill of Attainder in violation of Article I, Seoh 9 of
the U.S. Constitution . . . [becauseiitjposes severe penal measurésssof the highest career
earnings in a professienon a very small definable group of plaintgfiots,” id. 1 96.

Currently before the Court atiee followingmotions: a motion to dismiss for failure to
state a clainupon which relief can be granted filed by defendant ALPA, a motion for summary
judgment filed by defendant United, andrassmotion for partiasummary judgment filed by

the plaintiffs. Upon carefully considering the plaintiffsirst AmendedComplaint, theparties’



motions, and all memoranda and exhibits submitted with these filigsCourt concludes that
it mustgrantthe ALPA’s motion grant in part and deny in pdshiteds motion, anddenythe
plaintiffs’ motionfor the reasons that follow.

|. Background®

A. Statutoryand RegulatorfFramework

A brief overview of the statutes and regulatiahsssue will help elucidate the plaintiffs’
allegations in this casdn 1959the FAA adopted the Age 60 Rule, which prohibited pilots from
flying commercial airliners past theirxsieth birthday. See1l4 C.F.R. § 121.383(é).The
FTEPA abrogated the Age 60 Rule, providing that the Age 60 Rl ‘tsease to be effective”

onthe FTEPA’senactment date of December 13, 2007, @erdhittedpilots to fly commercial

2 |n addition to the plaintiffs’ First Amended Complaint and the parties’ mstithe Court considered the
following memorandaand exhibits attached th&wein reaching its decision: (1) the Memorandum of Law and
Authorities in Support of Motion to Dismiss of Defendant Air Line Pilgsociation, InternationafALPA Def.’s
Mem.”); (2) the Plaintiffs’ Opposition to Defendant ALPA’s Motion to DismFirstAmended Complaint'Pls.’
ALPA Opp’n”); (3) the Plaintiffs’ Opposing Points and Authorities to &efam ALPA’s Motion to Dismiss ‘Pls.’
Supp. ALPA Opp'n”); (4) the Reply of Defendant Air Line Pilots Adation, International in Suppbof Its Motion
to Dismiss (ALPA Def.’s Reply”); (5) United Air Lines, Inc.’s Memorandum of Points andh&uities in Support
of Its Motion for Summary Judgmeritinited Def’s Mem.”); (6) the Plaintiffs’ Opposition to Defendant United
Air Lines’ Motion for Summary Judgme(‘Pls.” United Opp’n”); (7) United Air Lines, Inc.’s Reply Memorandum
of Points and Authorities in Support of Itsokibn for Summary Judgmentnited Def’s Reply”); (8) United Air
Lines, Inc.’s Response to Plaintiffs’ Supplemental Affidavits ipp@jgition to Motion for Summary Judgmer(®)

the Plaintiffs’ Memorandum of Points and Authorities in Support of MotiorPartial Summary Judgment Against
Defendant United for Count 1 Age Discrimination and for a Finding of ReskMsregard of the LawKIs.’

Mem.”); (10) United Air Lines, Inc.” Memorandum of Points and Auttiesiin Support of Its Opposition to
Plaintiffs’ Motion for Summary Judgment (“United Def.’s Opp'n”); (hg Plaintiffs’ Reply to Defendahtniteds
Opposition to Plaintiffs’ Motiondr Summary Judgmen Count | (“Pls.” Reply”); and (12) the Plaintiffs’
Statement of Supplemental Authority with Request for Hearing onifeMbtions (“Pls.” Supp. Auth.”).

% The plaintiffs’ complaint is replete with references to legal theories amdlusions of law. Below, the Court
attempts to summarize the relevant factual allegations without refdelegal conclusions. Alsoxeept where
noted, the following facts are not in dispute.

* The Age 60 Rule states, in relevant part:
No certificate holder may use the services of any person as a pilot on an airplane
engaged in operations under this part if that person has reached his 60th
birthday. No person may serve as a pilot on an airplane engaged in operations
under this part if that persdras reached his 60th birthday.

14 C.F.R. § 121.383(c).



airliners until theyreached the age oiksy-five. See49 U.S.C. § 44729(af¢d). However, the
FTEPAhas only prospectivapplicationandcontains a “non-retroactivity” provisidhat
significantly limits the abilityof pilots who turned sixty befothe FTEPA’s passage to return to
work as pilots The nonretroactivity provision states:

No person who has attained 60 years of age before the date of

enactment of this section may serve as a pilot for an air carrier

engaged in covered operations unless —

(A) such person is in the employment of that air carrier in such

operations on such date of enactment as a required flight deck crew

member; or

(B) such person is newly hired by an air carrier as a pilot on or

after sich date of enactment without credit for prior seniority or

prior longevity for benefits or other terms related to length of

service prior to the date of rehire under any labor agreement or

employment policies of the air carrier.
49 U.S.C. §44729(e)(1)The FTEPA defines “covered operations” as “operations under part
121 of title 14, Code of Federal Regulations” (“Part 121 operations”), 8 44729(b), which are the
same operations formerly covered by the Age 60 Rilaus, pilots who turnesixty before
December 13, 200he date of th& TEPA’s enatment may fly commercial airliners only if
theywere employed aa “required flight deck crew member” in Part 121 operations on
December 13, 2007, or if they are newly hired on or after December 13, 2007, and work without
credit forany priorexperience.The FTEPA also contains a “protemn for compliance”
provision. This provision statéisat

[a]n action taken in conformance wifthe FTEPA] . . . or taken

prior to the date of enactment of this section in conformance with

[the Age 60 Rule]may not serve as a basis for liability or relief in

a proceeding, brought under any employment law or regulation,

before any court or agency of the United States or of any State or

locality.

1d. § 44729(e)(2).
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B. Factual and Procedural Background

United is an airlingpassenger carrier engaged in Part 121 operations, Am. Compl.
14(a), andhe ALPA is alabor organization that represetdi members of the airline piloting
profession,” id. § 15(a)At all timesrelevant to this litigation the ALPA was the collective
bargaining represntative for pilots employed by United undeCallective Bargaining
Agreement{CBA”). Id.  14a). Also, at all times relevant to this casach plaintiff was an
intended beneficiargr third-party beneficiary of the CBAId. The CBA thereforgoverned
“[t]he contractual relationship between each plaintiff pilot as an employeéededdant United
as an employer.’ld. T 14(b)

Each of the eight plaintiffs was born in December 184d was employed by United as
either a captain or first officer at the time each of themed sixty years of age, their birthdays
all falling on datedbetweerDecember 3 and December 11, 200¥.91 1213. On their sixtieth
birthday, each was remové&odm active flight statubut retained their seniority numbers and
remained employed by United uriiecember 31, 200Whenthe plaintiffs were all
“involuntarily terminated’ 1d. { 12. It wasthe customary practice tfnited topermitpilots
who reacled their sixtiethbirthdatedo remainasUnitedemployeesuntil the last day of the
month in which each turned 60ld. § 20.

None of the plaintiffs, as they approached their sixtieth birthday, sought atramaf
different position within UnitedUnited Air Lines, Inc.’s Statement of Material Facts In Support

of Its Motion for Summary Judgment (“United’s SOF”) 1 1221Bowever, in anticipation of

® Although the plaintiffcontendthatwhether they failed to seek a transfer to another position for whicwieey
qualified is in dispute, the plaintiffs’ factual allegations actually admitrtbae of the plaintiffs requested positions
as nonpilots, but rather only sought positions as pildgePlaintiffs’ Statement of Material Facts in Genuine
Dispute (“Pls.’ Disputed SOF") { 4Accordingly, this fact is not actually in dispute.



the FTEPA’s enactment, each plaintiff did request in Decemberth@0@theycontinueas pilots
after December 12, 2007. Am. Compl. 3056. But United and the ALPA interpretétenon-
retroactivitylimitation provided by exception (A) of the FTEPA to appblely to flight
engineers, and denied the plaintiffs’ requestis 1 24, 25, 28(a), 49, 50(a). George Emory,
Larry Voll, and John Bennett also requested, laandly Voll actually appliedbn Uniteds Skynet
Flight Operations website (“Skynetfdr a new hire pilot position with United in late December
pursuant to exception (B).d. 19 51(f), 53(d)Pls. Mem., Nov. 4, 2009 Sworn Declaration of
JohnBennett (“Bennett Decl.”) at 20n December 20, 2007, the FAA issued an Information for
Operators (“InFO”) entitled “Legal Interpretation Regarding tlge 5 Law,” which noted that

a person who wais the employment of an air carrier when he/she

attained 60 years of age before December 13, 2007, but who was

not conducting part 121 operations for the carrier as a required

flight deck crew member may not continue employment with the

air carrier[, buttjo continue employment as a pilot under

[exception (B)], that person must be treated by the carrier as a

‘newly hired pilot . . . without credit for prior seniority’ . . . .
Am. Compl. § 51(g); Pls.” MemExhibit (“Ex.”) 1 (Dec. 20, 2007 InFO). Furthermore, on
March 13, 2008, the FAA published another informational statement advising airsctraie
check airmerfalso known as second officers) over age sixty and employed as of December 13,
2007,were reasonably considered “required flight deck crembees.” Am. Compl. ¥ 40.

The plaintiffs repeatedly communicated with United and the ALPA both befatafter

the FTEPA’s enactmeméegarding the FTEPA'’s application to them and the continuation of their

® Skynet is United’s intranet system, accessible to all United employeese whmployees may apply for transfer
to a different position within the companynited’s SOF  12.

" Check airmen are crew membersduired by FAA safety rules for part 121 ofera to complete FAAequired
line checks and the like of other part 121 pilotBls.” Mem., Ex. 2 (Mar. 13, 2008 InFOYhe March 13, 2008
INFO explained thatheck airmen might be considered required flight deck crew members bé&eshesesuch
checkswere completed in airborne aircraft, the presence of these individuals wasddgurder for the check to
count as meeting FAA safety requirements”



employment.Seeid. 11 5156; Pls.” Mem., Bennett Decl. at 2; Pls.” Mem., Nov. 10, 2009
Statement of Dean May Concerning the Events Leading Up To and Following DexcE®
2007 (“May Decl.”). The plaintiffs allege that the ALPA concealed frdmam“procedures
necessary to preserve their rights urtdlerFTEPA.” Id. 1 50(b). They alsolaim that United
“dissembled, rebuffed, avoided, ignored, and declined each plaintiff's communication both
requesting continued employment with United as a pilot after December 12, 2007[,] and
requesting clarificatioand explanation of the [FTEPA’s] impact upon these December 1947-
born pilots.” Id. 1 50(c).

After the plaintiffs’ employment was terminated December 31, 200they contend
that theALPA “continued to . . . promote[] its . . . interpretation of the exceptiothgoon-
retroactivity provisior].” Am. Compl.{ 60. Specifically, thplaintiffs allege that th&LPA (1)
communicated with “members Glongress to deny the exception to metreactivity to this
plaintiff class of pilots,’id.  60(a); (2)fil[ed a brief. . .as an amicus curiae in litigation
between union members and the FAA in the U.S. Court of Appeals for the D.C. Circuit . . . to
promote its . . . interpretation of the FTEPA exceptioftite] nonretroactivity [provision] id.

60(b) (citing Adams v. FAA, 550 F.3d 1174 (D.C. Cir. 2008)); (3) “draft[ed] and promot[ed]

correspondence to the FAA aftdquestefl. . .thatCongressman Oberstar send a letter to the
FAA askingthe FAA to withdraw[its] March 2008 publicatiafi id. § 60(c);(4) “provid[ed]
misleading and false advice[tbe] plaintiff[s] . . . [regarding whethehey] should file a
grievance witHthe] ALPA . . .and. . .lulled these plaintiff pilot$nto not filing grievances or
charges of breach of duty to fairly repnesagairst [the] ALPA,” id. 1 60(d); (5)
“‘communicat[ed] with United, the FAA, and members of Congress, [an@ldvance[ed] the.

. explanation that the exception to n@troactivity in the Age 65 Law was limited to flight



engineers,id. 1 60(e); 6) “filfed] a collective bargaining grievance [tine] ALPA’'s name on
September 29, 2008[ggainst . . Continental Air Lines . .attacKing] Continental’s
interpretation of the exception (A) ftthe] non+etroactivity[provision] in theFTEPA,”id.

60(f); and (7) “refus[ed] through December 24, 2008 dssist any senior pilot member of [the]
ALPA employed by a Part 121 carrier on December 13, 2007[,] in challenging . . . United’s
refusal to afford the benefit of . exception (A) tdthe] non+etroactivity [provision] in the
FTEPA to such senior pilot,” idl 60(g).

As a result of thallegedforegoing events,is of the eight plaintiffs filed age
discrimination charges against United with the Equal Egmént Opportunity Commission
(“EEOC”). Am. Compl. § 61.First,on July 1, 2007, prior to the FTEPA’s enactment and in
anticipation of his nearing sixtieth birthda&yeorge Emory filed an EEOC charggainst United
allegng that the FAA and United

have failed to support the new [international] standard [of not

requiring pilots to retire until they reach thge of sixtyfive] and

lift the existing [A]ge 60 [R]ule As a result, [p]ilots for Aerican

carriers have been and will continue to be terminated when they

reach 60 years of age. | have also recently been denied a leave of

absence request.
United Def.’s Mem., Appendix (“Appg?) C (Emory’s July 1, 2007 EEOC charg&mory further
statal that he believethat “myself and a class of employees have been discriminated against
because of our age, 60, in violation of the [ADEAId. Then, following the enactment tife
FTEPA George Emory and five other plaintifiied charges with the EEOC allegiage
discrimination under the ADEA. Am. Comfl.61% UnitedDef.’s Mem., App B (EEOC charges
of six plaintiffs) EachEEOCcharge statethe date on which the plaintiffs began working for

United, that their most receposition wasas apilot, that they were discharged on January 1,

2008, and that “I believe | have been discriminated against because of my age, 60 . . .aon violati



of the [ADEA].” UnitedDef.’'s Mem., App.B (EEQC charges o&ix plaintiffs). The plaintiffs
subsequently received EEOC “right to sue” letters in September and October o A2008.
Compl.§ 61
George Emory also fitkan EEOC charge against the ALPA allegagg discrimination

under the ADEA.Id. § 63. The charge noted that it was for a “continuing acfarthe
ALPA'’s refusal toassistunion members in repealing the Age 60 Rule, id., anddbvely
“lobbying aguinst a change in tHa] ge 60[R]ule,” Pls.” Supp. ALPA Opp’'n, Ex. 1 (Emory
January 22, 2007 EEOC Intake Questionnaire). Specificalycharge states:

l. 1 began my employment with United Airlines on January 22,

1979 as a Pilot. On December 8, 200Will be turning sixty

years old. | will be subjected to the Age 60 Rule, which bars

individuals who have reached their sixtieth birthday from serving

as pilots or cepilots in flight operations governed by commercial

flights. The union supports the Age 60 Rule. Lobbyist[s] have

been supportedy both union, the Air Line Pilots International and

United Airlines ALPA Master Executive Counsel (MEC).

Il. I believe the union’s support of this rule discriminates in that it
eliminates experienced pilots.

ALPA Def.’s Mem., Ex. 1 (Emory March 11, 2007 EEOC charge against the ALPA¢.
EEOC continued to process Emory’s charge against the ALPA until April 9, 2009, when the
EEOC issued a right to sue letter. Am. Compl.  63.

Based on these factual alléigas, the phintiffs filed a complaint in this Court on
December 24, 2008.The complaint was amended on August 18, 2009, and ssifsirder a

variety of legal theoriesvsiolation of the ADEAwith respect tdJnited (Count }, id. 11 6668,

8 The initial complaint included claims for violation of the ADEA with resite United Airlires (Count 1),
Complaint 19 4315, breach of the duty of fair representation and breach of fiduciary dhtyespect to the ALPA
(Count 2),id. 11 4649, breach of contract and wrongful discharge with respect to United (Gputht{ T 5653,
fraud and risrepresentation with respect to both defendants (Cound 4§f 5461, and an alternative challenge to
the constitutionality of the FTEPA (Count &), 11 6267.



and sepataly with respect to the ALPA (Coun) Ad. 11 6972, breach of the duty of fair
representation and breach of fiduciary duty with respect to the ALPA (Count BY,78.75,
wrongful discharge with respect to United (Count 4)f§l7679, and fraud and
misrepresentation with respect to both defendants (Count H)j 8392. “Alternatively; the
plaintiffs seek a determination that the FTEPA is unconstitutional as “deprivaag ftaintiff
pilots of Due Process for denial of [c]ontract anadpgrtyrights under the Fifth Amendment,”
id. 1 94,“den[ying] these plaintiff pilots fair treatment under the Equal Protections€lafithe
Fifth Amendment,” idf] 95,and constituhg a Bill of Attainder id.  96.

On September 25, 200hetALPA filed a moton to dismiss the Amended Complaiort
failure to state a claimpon which relief mape grantedvith respect to all of the claims against
them(Counts 2, 3, and 5). Dkt. 34. United thiged amotion for summary judgment on
October 9, 2009. Dkt. 36Thereafterpn March, 10, 2010, the plaintiffs filed their own motion
for partial summary judgment against United with respect to the ADEA claim (Chuiitkt.

S7.
|I. Standards of Review

A. Motion to Dismiss for Failure to State a Claim under Rié)(6)

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) tests whether a

complaint has properly stated a claim upon which relief may be granted. Woodruftaridi

197 F.R.D. 191, 193 (D.D.C. 2000). For a complaint to survive a Rule 12(b)(6) motion, Federal
Rule of Civil Procedure 8(a) requires that it contain “a short and plain statentbatabim

showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). Although R)ildd&s

not require “detailed factual allegati®,” a plaintiff is required to provide “more than an

unadorned, the-defendant-unlawfulgrmedme accusation,Ashcroft v. Igbal, U.S. :

10



_,129 S. Ct. 1937, 1949 (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-57

(2007)), in order to “give the defendant fair notice of what the . . . claim is and the grounds upon
which it rests,”Twombly, 550 U.S. at 555 (omission in original). In other words, “a complaint
must contain sufficient factual matter, accepted as true, to ‘state a clahetohat is plausible
onits face.” Igbal,  U.S. at __, 129 S. Ct. at 1949 (quoting Twombly, 550 U.S. at 547). A
claim is facially plausible “when the plaintiff pleads factual content that allowsotne to draw
[a] reasonable inference the defendant is liable for the misconduct allegdd.”(citing
Twombly, 550 U.S. at 556). A complaint alleging facts which are “merely censisith a
defendant’s liability . . . stops short of the line between possibility and plausdsiktytitiement
to relief.” Id. (quoting_ Twombly, 550 U.S. at 557) (internal quotation marks omitted).

In evaluating a Rule 12(b)(6) motion under this framework, “[the complaint must be
liberally construed in favor of the plaintiff, who must be granted thefiberall inferences that

can be derived from the facts allege8chuler v. United States, 617 F.2d 605, 608 (D.C. Cir.

1979) (internal quotation marks and citations omitted), and the Court “may consider only the
facts alleged in the complaint, any documents either attached to or incorporidied i

complaint[,] and matters of which [the Court] may take judicial notEEOCv. St. Francis

Xavier Parochial Sch117 F.3d 621, 624 (D.C. Cir. 1997) (footnote omitted). Although the

Court must accept theahtiffs’ factual allegations as true, any conclusory allegations &re no
entitled to an assumption of truth, and even those allegations pleaded with factual sigaport ne
only be accepted to the extent that “they plausibly give rise to an entitlemelnftd rgbal,
__US. at___ ,129S. Ct. at 1950. If “the [C]ourt finds that the plaintiff[] has failed ge alle
all the material elements of [his] cause of action,” then the Court may dismssntipdaint

without prejudice, Taylor v. FDIC, 132 F.3d 753, 761 (D.C. Cir. 1997), or with prejudice,

11



provided that the Courtdetermines that the allegation of other facts consistent with the

challenged pleading could not possibly cure the deficiency,” Firestone stdfiee 76 F.3d

1205, 1209 (D.C. Cir. 1996) (internal quotation marks and citations omitted).

B. Motion for Summary Judgment Partial Summary Judgmamider Rule 56

The Court “shall grardummaryjudgment if the movant shows that there is no genuine
dispute as to any material fact and the movsentitled to judgment as a matter of lawséd.
R. Civ. P. 56(a). To determine which facts are “material,” a court must look to thardivest

law on which each claim resténderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A

“genuine issue” is one whose resolution could establish an element of a claim oe deféns

therefore, affect the outcome of the action. Celotex Corp. v. C&ir&tt).S. 317, 322 (1986);

Anderson, 477 U.S. at 248.
When ruling on a motion for summary judgment, the Court must view the evidence in the

light most favorable to the non-moving party. Holcomb v. Powell, 433 F.3d 889, 895 (D.C. Cir.

2006) (citing Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 150 (2000)). The Court must

therefore draw “all justifiald inferences” in the nemoving partys favorand accept the non-
moving partys evidence as trueAnderson477 U.S.at255. The non-moving party, however,

cannot rely on “mere allegations or deniaishe adverse party’s pleading,” Burke v. Gould, 286

F.3d 513, 517 (D.QCir. 2002) (quoting Anderson, 477 U.S. at 248), and “must do more than

simply show that there is some metaphysical doubt as to the material Kéetsiishita Elec.

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986) (citatiatbeatn Simply put,

“conclusory allegations unsupported by factual data will not creatalédetissue of fact."Pub.

Citizen Health Research Grp. v. FDA, 185 F.3d 898, 908 (DuC1999) (internal quotation

marks and citations omitted).o survive a properly supported motion smmmaryudgment,

12



the non-moving party must show that agi@e factual issue exists by “citing to particular parts
of materials in the record. .or. . . showing that the materials cited do not establish the absence
... of a genuine dispute . . . Fed.R. Civ. P. 56(c). Any factual assertions in the moving
partys affidavits will be accepted as being true unless the opposing party sulsnoiah
affidavitsor other documentary evidence contradicting the asseiieal v. Kelly 963 F.2d
453, 456 (D.CCir. 1992). In addition, onlgffidavits“made on personal knowledge . . . [and]
sefting] out facts that would be admissible in evidence” will be considered. Fed. R. Civ. P.
56(c)(4).

[11. Legal Analysis

A. Application of theFTEPA

As an initial matter, the Court must determine whether the FTEPA retroactiyaigdap
to the plaintiffsin this caseand whether the protecti@ecorded by theompliance provision of
the FTEPA bars the plaintiffage discriminatiorlaims against United and the ALPA.

1. Exception (A) tdhe NonsetroactivityProvisionof the FTEPA

Thedefendants contend that the FTEPA prevented the plaintiffs from contittgiing
employment in Part 121 operations with th@ior seniority becase each of the plaintiffs turned
sixty while the Age 60 Rule waslsin effect, and therefore were barred from servingiéss
in such operations. ALPA Dé&.Mem. at 10 United Def.’s Mem. at 1-18. While the
defendants admit that tipdaintiffs were technically employed by United on December 13, 2007,
ALPA Def.’s Mem. at 10; United Def.’s Reply at 4, they contend tiat~-TEPA’s exception
(A) to thenon+etroactivityprovision“requires more than mere employmé&nALPA Def.’s

Mem. at 10; United Bf.’s Mem. atl8. The defendants redate words “in such operations” in

13



exception (A)as modifying who is &person” “in theemploymenof” an air carrie? ALPA
Def.’s Reply at 46; United Def.’s Reply at &hereby construing the statute to hawe
requirements for satisfaction of the excepti¢h)that the pilot wagmployed in Part 121
operations on the date of the FTEPArsactment, an(R) that the pilot wagmployed on that
date as a “required flight deck crew membeAlPA Def.’s Replyat 36; United Def.’s Reply
at 6. The defendants claim that neither requirement has been sabigfibd plaintiffs ALPA
Def.’s Reply at 4ALPA Def.’s Mem. at 10, 11 & n.4; ALPA Def.’s Reply at 6; United Def.’s
Mem. at 1718. In responsehe plaintiffs argué¢hat the statute only requires that the pilot be
employed as a “required flight deck crew member” for a carrier that engagad 2P
operations because the words “in such operations” in exceptianddifiesthe word‘carrier”
and not the worpersa,” Pls.” ALPA Opp’'n at 7-8, anthat the ternfrequired flight deck
crew member” includes pilots, Pls.” United Opp’n at 9. For the following readm€our
finds that the FTEPA does not appétroactively to the plaintiffs.

It is clear from a plaimeading of the statute that both exceptions to retroactivityof
the FTEPArefer to thestatusof the “person” seeking the exception to the Age 60 Rule provided

in the general provisionSee8 44729(e)(L)see alsd&ngine Mfrs. Ass’n v. S. Coast Air @lity

Mgmt. Dist, 541 U.S. 246, 252 (2004) (“Statutory construction must begin with the language
employed by Congress and the assumption that the ordinary meaning of thatdaagpiagtely
expresses the legislative purpodeitation omitted). Thus, the plain language of exception (A)

requires that employees over age sixty seeking to serve as a pilottfb2Paarriers be

° Exception (A) to the norretroactivity provision states that no person over age sigly serve as a pilot for an air
carrier engaged in Part 121 operations unlesslf person is in the employment of that air carrier in such operations
on such date of enactment as a required flight deck crew member.” § 447%8je)(
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employedon December 13, 20071) in Part 121 operation(&) as a “required flight deck crew
member’

The defendants contend that because the Age 60 Rule, which was applied to the plaintiffs
on their sixtieth birthdays, “barred each of them from serving as a pilot on taincRafrt 121
operations,” the plaintiffs could not be employed in Part 121 operations on the date of the
FTEPA's enactment. ALPA Def.’s Reply at 4; United Def.’s Mem. at 17. Thetifls, on the
other hand, allege that because the Age 60 Rule “cease[d] to be effective” on December 13
2007, the Age 60 Ruléid not diminish the plaintiffs’ piloting eligility in Part 121 operations
as ofDecember 13, 2007. PIs.” ALPA Opp’n at 2s@ePIs.’ United Opp’n at 15. AeCourt
agreeghat theplaintiffs were employed in Part 121 operations on December 13, 2007.

Further application of the plain language of the Age 60 Rule renders the conclusion that
whenthe plaintiffs reached the age of sixtthey were no longer permitted to serve as pilots on
airplanes engaged in commercial carrier service. 18é2.F.R. 8§ 121.383(c)They were,
however, permitted to serue other capacities on an airplamevidingcommercial carrier
service. Seeid.; see alspe.qg, 14 C.F.R. § 121.411(&ermitting those over age sixty serve
as check airmen in Part 121 operations). Thus, when United removed the plaintiffsgrom
status as pilotdut did ot immediately retire them, thegmained employed inaft 121
operations.

However, in order for the FTEPA &pply retroactivelyo the plaintiffs, they also had to
be employed aequired flight deck crew membeos the datef enactment of the FTEPA. See
8§ 44729(e)(1)(A). The Age 60 Rule, whistill applied to the plaintiffs on their birthdates,
required that they be removed from their positiaspilots (captains and first officers) adlodir

sixtiethbirthdates, but did not affect the statusloéck airmerand flight engineers. Therefore,
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for purposes othe FTEPA, captains and first officers who had reached the age of sixty would
not have been employed as a “required flight deck crew member” on the daté& dERESs
enactment®

The Central District of California addressed tagneissue in a factually analogous case.

Weiland v.American Airlines, InGg.No. SACV 161451 JVS (SSx), 2011 WL 925408 (C.D. Cal.

Feb. 18, 2011), involved deck airman for American Airlineshose duties included piloting
service._Weiland2011 WL 925408, at *1. The plaintiff turned sixty December, 2007 ,id.,
and as a result of his piloting dutieswas subjected to the Age 60 Rule jdaysbefore the
FTEPA's enactmenid. at*1, *4. The plaintiff, however, remained employed by American
Airlines until the end of December 200Id. at*1. The Courtheld that the plaintiff was not a
required flight deck crew member on December 13, 20@7at*5.*

The Court agrees wittWeiland. The plaintiff pilotsin this case weraot, and could not
have beepemployedas pilotsafter their respective birthdates. SeeC.F.R. § 121.383(c).
They also had not been reassigned to another “required flight deck crew meodigoh, such

as a flight engineer or check airma®eeUnited’s SOF {{ 12-13; PIs.’ Disputed SOF { 4. Thus,

19 The plaintiffs argue in their supplemental filing that the UniBmhtinental merger requires that United be
judicially estopped from arguing that the plaintiffs in this case Wegally disqualified” from flying as pilots with
United under the FTEPASeePIs.” Supp. Ath. at 49. They base this argument on the fact that the former
Continental Chief Pilot, who is now the United Chief Pilot and Senior-piesident for Flight Operations
following the merger, took the position while at Continental that “claéchen whaeached age 60 before . . . the
December 13, 2007, enactment of the FTEPA could continue flying as a@ineen until age 65 with full seniority .
. . under exception (A) to the noatroactivity provision in the FTEPA,” because they were “requiightfdeck
crew members.’ld. at 45. However, the plaintiffs in this case were not “employed as” reqfligt deck crew
members on the date of the FTEPA's enactment because they, unlike checkwagraesybject to the Age 60
Rule. As such, the decision to permit over age sixty check airmen to caifyingeunder exception (A), but not
over age sixty pilots, are not inconsistent positions that warrant applicdtibe doctrine of judicial estoppel.

' The plaintiffs contend that/eilandwas incorretly decided and should not be followed by this Court because
Weiland was a check airman, and, as such, remained employed as a regitrei@¢k crew member following his
sixtieth birthday.SeePIs.” Supp. Auth. at 217. However, the court Weilandmadeit clear that Weiland was
more akin to a pilot than a check airman because his duties involvedgilSgeWeiland 2011 WL 925408, at *1
The Court therefore finds the plaintiffs’ arguments concerieijandunpersuasive.
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the plaintiffs were not employed agquired flight deck crew members” on December 13, 2007,
seeWeiland 2011 WL 925408, at *5, and accordingiyception (A to the nonretroactivity
provisionof the FTEPAdoes not apply to the plaintiff3.

2. Exception (B) tahe Non+etroactivity Provisionof the FTEPA®

United claims that after the FTEPA was enagctbd plaintiffs failed to seek re-
employment by United asewly hired pilots in order toontinue their employment agdots
underthe Act’sexception (B) tats non+etroactivityprovision. United Def.’s Mem. at 2TUhe
plaintiffs contesthe accuracy of United’s representatioseePIs.’ Disputed SOF | 4; Am.
Compl. 99 50(a)51(f), 53(d);Bennett Declat 2. However, whether the plaintiffs sought re-
employment asew hire pilotgs irrelevant to exception (B)'s applicabilityVhile one of the
plaintiffs applied for a new hire position and others informed United of their desioatioue in
their positions as pilotseeAm. Compl.ff 5656; Bennett Decl. at Zhey were noactually

hired by United as pilotafter the enactment tfie FTEPA. Moreover, United was not required

2 The plaintiffs, iting Adams v. FAA 550 F.3d 1174, 1175 (D.C. Cir. 2008) (holding that‘cease to be
effective” language in the FTEPA served to moot requests to the FA®afuers to the Age 60 Ruleade by pilots
who reached age sixprior to the FTEPA's enactmengrgue that the “cease to be effective” language in the
FTEPA, which terminated the efféaness of the Age 60 Rule, endabprior effects of the Age 60 Rule, such that
onDecember 13, 2007, the Age 60 Rule could not have any impagciyosge sixty tsixty-four pilot’s
qualifications to serve as a pilot on commercial aircRait.” Mem. at 1412, and therefore the bona fide
occupational qualificatiodefense also ceased to exidtat 1516; Pls.” ALPA Opp’'n at 34; PIs.” Supp. Auth. at
19-22;see 029 U.S.C. § 623(f)(1jlisting as a defense to ADEA claims employer action based ondugre

age is a bona fide occupational qualification reasonably necessary to the nuerdaroof the particular
busines¥). Based on this proposition, the pififs contend that even if they haddn deemed unqualified at age
sixty to serve as commercial airline pilots in Part 121 operations, on Decé&B\d&07, they became-gaialified.
The Court does not find this argument persuasive. The cofidamsdid not hold that the requests for waivers to
the Age 60 Rule were moot because the “cease to be effective” largjunigatedthe consequences the Age 60
Rule, but rather because there no longer was an Age 60 Rule from wheetk ta waiver.SeeAdans, 550 F.3d at
1175.

13 1t is unclear whether the plaintiffs believe that exception (Bh¢ononretroactivityprovisionshould have
applied to those plaintiffs that applied for new hire positions or at least ddtifiged of their desire to contiau
employment as new hire pilots, or whether the plaintiffs are only afje¢bat they were unable &wvail themselves
to exception (BXue tothe defendants’ alleged fraud and misrepresentati®esPIs.” United Opp’'n at %, 2021,
34-35, 39. In anywent, as explained below, the Court finds that exceptiprn@Bs not apply to any of the
plaintiffs. The Court willalso addresthe plaintiffs’ arguments regarding their inability to rely on excepti®nas a
result of alleged fraudulent misrepreseiotas later in this opinion.
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under théAct to hire any out-of-service pilot who expressed an interest in contingingiew
hire pilot; the statute only provides an opportunity to apply for such a posBee49 U.S.C. §
44729(e)(1)(B). Consequentlyxception (B)f the FTEPA’snon+etroactivityprovision has no
applicability to the plaintiffs in this case.

3. The FTEPA’'s Compliance Protection Provision

In addition to claiming that thETEPA doesot retractively apply to the plaintiffshe
defendants contend that the plaintiff&ims fail because they aramune from liabilityunder
the compliance protectigorovision of the FTEPA. ALPA Def.’s Mem. at 22; United Def.’s
Mem. at 16.Specifically, United alleges that its removal of the plaintiffs from pilot service was
required under the Age 60 Rulégnited Def.’s Mem. at 16, and thiite compliancerotection
provision “plainly absolves a carrier from any liability . . . géd to result from the carrier’s
compliance with the Age 60 Rule prior to December 13, 2087,United Def.’s Opp’n at 16.
United further claims that by not applyiegception (A) tahe nonretroactivityprovision to the
plaintiffs, it also actedn compliance with the FTEPA. United Def.’'s Opp’n at Tthe ALPA
thereforecontends that it too could not have violated the ADEAéymittingUnited to comply
with the law. ALPA Def.’s Mem. at 14ALPA Def.’'s Reply at 9.The plaintiffs, on the other
hand,argue that thdefendants actions were notaonformance with the FTER&Is.” ALPA
Opp’n at 14-15; PIs.” United Opp’n at 17-18; Pls.” Mem. art] that they areot suing the
defendants for actions “taken in conformance with the Age 60 Rule,” PIs.” ALPA Opp at
Pls.” Mem. at 6; PIs.” Reply at 24. In addition, the plaintiffs contend that the ALPA did not
“have any direct diies or actions to be taken in conformance with the FTEPA” because they

were not the empler, Pls.” ALPA Opp’n at 14, and therefore the compliance protection
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provision of the FTEPA does not apply to the ALPAad1415. The plaintiffs’ positions must
berejected for several reasons
First, he complianc@rotectionprovision plainly applies to the ALPAs well as United

SeeAvera v.ALPA (“Avera '), Fed. App’x ___,  ,2011 WL 3476824 *7 (11th Cir.

2011)(per curiam)holding thatcomplian@ protection provisiorarred allclaims against the
ALPA predicated on its conformance with the Age 60 Rule and the FTER#) statutory text

of theprovision is not limited to employeras the plaintiff suggests insteadstates in broad
terms andwithout qualification as to the parties to which it applies, tf@h"actiontaken in
conformance with this section . . . may not serve as a basis for liability.” 49 U.S.C. §
44729(e)(2 emphasisaddeq. It would, moreoverbe totally irrational to fad that United is
protected from suit when acting in compliance with the FTEPA, while findinghba&ltPA can
be sued for permitting United to take such actiSecond, although the plaintiffs claim that they
are onlysuing forthose actionallegedlytakenin conformance with the FTEPA after its
enactment, it is clear that this reasoning is based solely on the plaintiffs’ baligiedRTEPA
retroactivelyapplies to them. However, because the Cloastdetermined that the FTEPA does
not applyretroacively to the plaintiffs actions taken in conformance with the Age 60 Rule and
the FTEPA include United’s application of the Age 60 Raléhe plaintiffsprior to the

FTEPA's enactmenthe removal of the plaintiffs from active pilstatus and United’sefusal to
apply the FTEPAretroactively to permit the plaintiffs to continue flying with their prior
seniority. SeeWeiland 2011 WL 925408, at *4-*5 (holding that the airline’s actions—not
scheduling the plaintifffor work as ottheir sixtieth birthdg and changing thestaus to
inactivetwo days befor¢ghe FTEPA’s enactmentwere in conformance with thge 60 Rule

“in effect on[their] sixtieth birthday, and the enactment of the FTEPA provided [them] with no
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additional rights or remedies”). Thubetplaintiffs’ claimsmust bedismisseds to any aspect of
thoseclaims baed on the ALPA or United’s compliance with the Age 60 Rule or the
FTEPAM

B. The Constitutionality of theeTEPA®

The plaintiffs also raise, in the alternative, a challenghdaonstitutionality of the
FTEPA More specifically, he plaintiffs allegeviolations of due process and equal protection,
both under th&ifth Amendment, anthat the FTEPA constitutesbill of attainder Am. Compl.
11 9399. The defendantasserthat the FTEPA survives constitutional scrutirAdLPA Def.’s

Mem. at 22 For the reasons that folloving Court agrees with the defendants.

1. The Fifth Amendment Equal Protection Challenge

The plaintiffsfirst contend that the FTEPA’s nontreactivity and complianc@rotection
provisions are discriminatory on the basis of age in violation of the Constitution’s equal
protection guarantee. Specifically, the plaintiffs allege that the FTERAsatroactivity
provision“create[s] two agdased classes pflots: those like the [plaintiffs] who turned 60
years old between December 1 and December 11, 2007[,] and those that reached age 60 on or
after December 13, 2007,” and that “[i]t is not possible to find a rational basis forAFdé&tral

of relief to andnfliction of blatant, arbitrary age discrimination upon, these December pilots”

4 The plaintiffs also argue that “[i]f this Court . . . interpret[s] the FAE®deny relief to [the plaintiffs] . . there
would [be] direct conflict with the ADEA.” Pls.” ALPA Opp’n at 3&lowever, “the ADEA places no lsstantive
limitation upon the [FAA’s] authority to act as a regulator of the airlinesiny” because the ADEA prohibits
employers in the private sector and agencies of the federal governmentgooimidiating upon the basis of age,
but does not “restrt the FAA from making age a criterion for employment when it[] actsicapacity as the
guarantor of public safety in the airProf'l Pilots Fed'n v. Fed. Aviation Admin118 F.3d 758, 763 (D.C. Cir.
1997). Because the Court has determined thakglee60 Rule applied to the plaintiffs, and the FAA promulgated
the Age 60 Rule, the Court’s holding is not in direct conflict with tREA. For the same reasons, denial of relief
under the FTEPA is not in direct conflict with the ADEA because the RT#s promulgated by Congress, and
nothing in the ADEA limits Congress’s authority to restrict emplaynire the airline industry based on age.

!> United hasadopted the ALPA’s argumenssipportingthe constitutionality of the FTEPA. United Def.’s Mem. at
31. Therefore, the Court will only cite the ALPA’'s memoramdaddressinghis issue.

20



absent anjegislative historysupporting the disparate treatment. Pls.” ALPA Opp’n atl3#e
defendants, however, contetigt™ [t]he lack of ‘on the record’ reasons for Congressional
action ‘has no significance in ratiodadsis analysis™ but rather tfiecus must be directed to

whether “there is any reasonably conceivable state ofttamtsould provide a rational basis for

the classification.” ALPA Def.’s Reply a9 (emphasis in original). The defendants further
allegethat (1) the purpose of a mandatory retirement age for pilots is rational in lighe of t
concerns regarding the increased medical risks associated with flyingveeccial passenger
aircraft as a persomgesALPA Def.’s Mem. at27; (2) thatthe nonretroactiveapplication of the
FTEPA is rational because of the potential economic disruption that would redutetired
pilots between the ages of sixty and sifdyr were permitted to return twork with their past
seniority,id.; see alsad. at 23 (referring to the “unanimous recommendation in the Report of the
FAA’s Age 60 Aviation Rulemaking Committee” (“ARC”) thdte legislation be prospective
(citing ARC Report tahe FAA (“ARC Report”) 1(2006),available at
http://www.regulations.gov (search “FAA-2006-26139-5785")), andh&)a provision
providing protection from liability for compliance with the FTEPA is rational in lighthe
numerous lawsuits that have been filed against unioti€arriers based dhe Age 60 Ruled.
at27;see alsad. at 24 (referring to the “unanimous recommendatafrthe ARC that the
legislation include a provision “to protect companies and unions from lawsuitsalatree
challenging the prospectivature of the change” (quoting ARC Report 31)).

Equal protection challenges based onageevaluated under a rational basis t8gte

Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 83 (2000); Gregory v. Ashcroft, 501 U.S. 452, 470
(1991). Under thistandrd the government “may discriminate on the basis of age without

offending the [Constitutionf the age classification in question is rationally related to a
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legitimate state interest.Kimel, 528 U.S. at 83. Age classifications “must be upheld against
equal protection challenge if there is aegsonably conceivable state of facts twatld provide

a rational basis for the classificationNguyen v. Immigration & Naturalization Serv., 533 U.S.

53, 77 (2001)emphasis addedinternal quotation marksnaitted). Accordingly, “[those
attacking the rationality of the legislative classification have the burden &biveegvery

conceivable basis which might support iIECCv. Beach Commgis, Inc, 508 U.S. 307, 314-15

(1993) (internal quotation marks omitted). And legislative choices are “n@csubjcourtroom
fact-finding and may be based on rational speculation unsupported by evidence or empirical
data.” Id. at 315. Thus, “it is entirely irrelevant for constitutional purposes whether the
conceivedreason for the challenged distinction actually motivated the legislatlagte

Another member of this Court upheld the constitutionality of the FTEPA’s non-
retroactivity and compliance protection provisiohat werechallenged on Fifth Amendment

Equal Protection Clause groundSeeJones VALPA, 713 F. Supp. 2d 29, 36 (D.D.C. 2010). In

Jonesa former Continental Airlines pilatas forced to retirgshen he turned sixtseveral
weeks before the FTEP#&enactment. 713 F. Supp. 2d at 33. Applyingdtiermal basis
standard of review to the non-retroactivity provisaithe FTEPA Judge Batedetermined that
Congress could have rationally decided that

allowing all retired commercial pilots between the ages of sixty
and sixtyfour to return to their por positions with full seniority
would disrupt the airline pilots’ labor hierarchy. . Thus, without
[the] FTEPA’s noij-]retroactivity provision, pilots reentering the
labor force would force-or ‘bump—all other employees down
the seniority systemlndeed, this influx of labor could even lead to
the termination of some junior pilotdt would have been rational
for Congress to conclude that this significant bumping would upset
current pilots, causing at least some labor disharmony.
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Id. at 35. Moreover, Judge Bates found thatcompliancerotection provision did not offend
the Equal Protection Claubecause itis rational for Congress to seek to minimize conflict
between [the] FTEPA and other employment lakad it is rational—and wholly cosigent

with the Constitutior-for Congress to provide that acts taken in compliance with federal law
cannot support employment discrimination claims under state lalvdt 36(internal citations

omitted);see als@veral, Fed. App’x ___, 2011 WL 3476824, at *4 (applying rational

basis review and holding that “[tihe FTEPA complies with the Equal Protectiase€|a
reasoning that “the FTEPA's noetroactivity provision is rationally related to the government's
objective of avoiding disharmony and discord in the labor madwd™the FTEPA'sprotection-
for-complianceprovision is rational because Congress may legitimately seek to minimize any
conflict between thETEPAand other employment lat)s

Unlike the plaintiff inJoneswho had already involdarily retired at the timefdhe
FTEPA's enactmenthe plaintiffsin this caseavere still employed by Unitedn December 13,
2007. However, just akidge Bates Jones found no equal protectiofringement resulting
from the failure taapply the FTEPAetroactivelyto involuntarily retired pilots, 713 F. Supp. 2d
at 35, for similar reasons, this Court finds ttiet sameeasoning applies to pilots who remained
employedby an airline carrierbut had been placed aractive pilotstatus due to their age.
Specifically, the Court can find no justification why the same “rational lgisl purpose” for
not retoactively applying the statutenamely limiting the number of over age sixty pilots that
could retain their seniority in order to ensure harmony within the labor force—showdttaot
apply tothe plaintiffsin this casavho, while not fully retired, had been removed from active
pilot status and presumably had tHéght duties assigned to other pilotEhe fact that there is

no legislative histry that elucidate€ongress’s rationale for enacting these provisions does not
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mean that there was measorfor their enactmentSeeNordlinger v. Hahn, 505 U.S. 1, 15

(1992) (“[T]he Equal Protection Clause does not demand for purposes of raidsiskview
that a legislature or governing decisionmaker actually articulate at any Brperbose or
rationale supporting its classification. In fact, legislative decisionsiay be based on “rational

speculatiorunsupported by evidence or empirical datAeach Commc’ns, Inc508 U.S. at

315. And, it is the plaintiffs™“burden ‘to [negaté every conceivable basdisat might support’

the purpose for the legislatiotd. at 314-15.Here, tle plaintiffs have failed to meet this burden.

A line had to be drawn somewhere as to who would be permitted to continue their employment
with seniorityfollowing the change brought about by the enactment of the FTEPA. Likewise,
there is alsmo reason why the legislative purpdseadopting thecompliance proteatn
provisionidentified in Jonesshould not apply in this caseassurance that acts taken in

compliance withthe FTEPA “cannot suppoemployment discriminatidnsuitsand the creation

of “defenses or immunities” when such suits are pursued. Jones, 713 F. Supp. 2d at 36-37.
Accordingly, the Court finds that both the nostroactivity and compliangarotection provisions

of the FTEPA surviveational basis reviewf

2. TheFifth Amendment Du®rocess Challenge

The plaintiffsnextcontend that the FTEPA does not afford them procedural due process
because it constitutes a property takingheir seniority rights and salary without judicial
review. PIs.” ALPA Opp’n at 15, 33 n.18. The defendants, on the other hand, argue that the
FTEPA complies with the Duerocess Clause of the Fifth Amendment because the swahde i

“arbitrary and irrationdlin light of the ARC Report’'s recommendations that the legislation be

16 Although the plaintiffs object to the ALPA’s discussion of the ARC Repdrich purportedly supported the two
provisions of the FTEPA at issue hesegPIs.” ALPA Opp’n at 35, 37, the Court has not considered this report in
deciding the equal protection challenge
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prospective and contain a provision limiting the liability of carriers and unidbBA Def.’s

Mem. at 2324. The defendants also allege that the plaintiffs do not have any constitutionally
protected interestpecifically liberty or property interesthat would “trigger[] the hearing
requirements mandated for procedural due process” becaskdrathe Age 60 Rule, which

had been in effect for almost fifty years, the plaintiffs could only have eeghéztwork until

their sixtiethbirthdays. Id. The defendants therefore argue that the plaintifézi“no legitimate
claim to continued work as pilots at any Part 121 air carrier, and certainlgimotc work as

pilots at United Airlines . . . [with] the seniority they previously possessied 4t 2526.

As with the equal protection challenge, this Court in Jatssupheld the
constitutionaliy of the FTEPA’s nometroactivity and compliangarotection provisions under
the Fifth Amendment’s Due Process ClauSeeJones, 713 F. Supp. 2d at 36-37.Jones,
Judge Bateheld that “[e]ven assuming that [the] FTEPA’s non[-]retroactivity provisakes
away from [the plaintiff] a protected property interest in contracerabsty rights, ‘[i]t is well
established that statutes or ordinances of general applicability may eoratigven prohibit the
right to conduct a business without running afoul of procedural due procésat’ 36 (quoting

Vaden v. Maywood, 809 F.2d 361, 364 (7th Cir. 19853tordMinn. State Bd. for Cmty. Cdll

v. Knight, 465 U.S. 271, 284 (198#)General statutes within the state power are passed that
affect the pegon or property of individuals, sometimes to the point of ruin, without giving them a
chance to be heard. Their rights are protected in the only way that they can be in a complex
society, by their power, immediate or remateer those who make the rule.” (internal quotation
marksomitted)). The Court finds no reason depart fromJones. The plaintiffeere, like the
plaintiff in Joneswere denied retactive application of the FTEPA, which limited them to

applying for new hire positionsith the lossof seniority rights and paySeeJones, 713 F. Supp.
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2d at 36-37. As Judge Bates found in Jofté® non[-]retroactivity provisiols passage by
Congressaffords[the plaintiffd all the processrequired by the Constitutionld. at 37.
Judge Bates therefore helddaneghatthe complianc@rotection provision did not
offendprocedurablue process because,
[a]lthough individuals do have a protected property interest in legal
causes of action, such as those for age discrimination, the State
remains fre to create substantive defenses or imtresfor use in
adjudication—er to eliminate its statutorily created causes of
action altogether. . . . In each case, the legislative determination
provides all the process that is due.
Id. (internalquotation narksandcitations omitted) The Eleventh Circuiteached a similar
conclusion inAvera SeeAveral,  Fed. App’x __ 2011 WL 3476824at *5 (“Avera’s
procedural due process challenge . . . fails. Even assuming that the FTEPA revolesl Aver
propery interest in his seniority at United Airlines (which interest Avera no longebbeause
he was terminated in accord with the Age 60 Rule and no longer had any expectation of future
employment as a commercial pilot), Congress acted rationally and vtgtipower by enacting
the FTEPA and therefore Avera's rights were protected only by his poweediate or remote,
over those who make the ruléinternal quotation marks and citation omittedyjiewing the

foregoing authority as persuasive, the Court finds thahin&TEPA’s compliancprotection

provision does not violate the plaintiffs’ procedural due process rights.

It is unclear whether the plaintiffs are alssertinghat the FTEPA olates their substantive due process rights.
In any case, a substantive due process claim receives the same rational leasiasevi equal protection challenge.
Usery v. Turner Elkhorn Mining Cp428 U.S. 1, 15 (1976) (“It is by now well established that legisl#tote
adjuging the burdens and benefits of economicdifene to the Court with a presumption of constitutionality, and
that the burden is on one complaining of a due process violation to esthatigihe legislature has acted in an
arbitrary and irrational way.”). Thus, for the same reasons that thegtdviolate equal protection, the FTEPA’s
non-retroactivity and complianggrotectionprovisions do notiwlate the plaintiffs’ substantive due process rights.
SeeAveral, _ Fed. App’x __ 2011 WL 3476824at *5 (rejecting substantive due process chadenghe
FTEPA).
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3. TheBiIll of AttainderChallenge

Bills of attainder are “legislative acts, no matter what their form, that apphr eétth
namedindividuals or to easily ascertainable members of a group in such a way agto infl

punishment on them without a judicial trialUnited States v. Lovett, 328 U.S. 303, 315-16

(1946). Thus, a law is prohibited under the bill of attainder clause “if it (1) applies wit

specificity, and (2) imposes punishment.” BellSouth Corp. v. F.C.C., 162 F.3d 678, 683 (D.C.

Cir. 1998).

The plaintiffs’ final constitutionlechallenge is that denyirapplication of exception (A)
to thenonretroactivityprovisionof the FTEPA to thenamounts to a bill of attainder because
the FTEPA targets “a very small definable group of plaintiff pilots whoethi60 between
December 1 and December 12, 2007,” Am. Compl. T 96, and foregdetirement or continued
employment withdss of seniority and reduced pay, which is a “historic form bBAttainder
punishment,” PIs.” ALPA Opp’n at 32, 34ore specifically the plaintiffs claim that the
FTEPA constitutes a barrier to employment inghssenger airline pilgirofession, id. at 34,
and that “economic punishment was the purpose of the statute” because “[t]heraislativie
history . . . justifying the harm imposed” tmem id. at 3436. The defendantggueon the
other hand, that the FTEPA does not apply to thenpifs with “specificity,; ALPA Def.’s
Mem. at 28, that “[t]he [p]laintiffs confuse the ‘specificity’ pronigthe bill of attainder] test . . .
with the number of plaintiff joining in a challenge to atute],”ALPA Def.’s Reply at 17, and
that “[t]he challenged provisions of [the] FTEPA do not inflict ‘punishment’ on anyone,
including the [p]laintiffs,” ALPA Def.’s Mem. at 27, but rather expand the emmp&t options
of those pilots over age sixty, ALPA Def.’s Reply at 18, EOr several reasonthe plaintiffs’

bill of attainder challenge fails.
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First, the FTEPAdoes not applyo the plaintiffswith specificity. SeeWeiland 2011 WL
925408, at *1“The FTEPA did not single out an ascertainable person or group of persons for

adverse treatment.”); droretich v. United States, 351 F.3d 1198, 1217 (D.C. Cir. 2003)

(holding that theelizabeth Morgan Act satisfied the specificity requirement becaudétjaph
Congress stopped short of including the names “Foretich” and “Morgan” in the text of
statute, the applicability of the Act depends on such a narrow set of circumdtaaiaespplies
to no known cases other than MerganForetich custody dispute

Second, even assuming that the FTEPA “applies with specificity,” it doesposeany
punishment. To determine whether a statute imposes punishment, thenGstastamine “(1)
whether the challenged statute falls within the historical meaning of legislatnghment; (2)
whether the statute, viewed in terms of the type and severity of burdens imposethbbasan
be said to further nonpunitive legislative purposes; and (3) whether the legistative evinces

a congressional intent to punistbretich 351 F.3d at 1218 (internal quotation marks omitted)

(quotingSelective Serv. Sy v. Minn. Pub. Interest Research Group, 468 U.S. 841, 852 (1984)).
“The [Supreme] Court has applied each of these criteria as an indepettitemngh not
necessarily decisiveindicator of punitiveness.’ld.

Judge Bates Jonesalso addressdthis precse issugand held that neither the non-
retroactivty provision nor the compliangerotectionprovision “inflict the sort of burdens
historicdly associated with punishment.” Jones, 713 F. Supp. 2d at 38 (internal quotations
omitted). As he stated:

Although legislative bars to participation by individuals or groups
in specific employments or professiamay constitute punishment,
[the] FTEPA’s noij-]retroactivity provision does not bdthe
plaintiffs] from working as a commercial airline piloRather,it

simply regulates the circumstances under wHitte plaintiffg
may engage in such workAnd while a denial of access to the
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courts, or prohibiting a party from bringing an action, has been
defined as punishmenf{the] FTEPA'’s protection for compliance
provision does not, by merely narrowing the scope of statutory
causes of action, derfyhe plaintiff§ access to the courtsBoth
provisions may harnithe plaintiffs] interests, but [florbidden
legislative punishment is not involved merely because the
[FTEPA] imposes burdensome consequences.

Id. (internal quotatiomnarksand citations omittedsee als@®veral, Fed. App’x ___, 2011

WL 3476824 at *6 (utilizing similar reasoning and concluding that “the FTEPA is not a bill of
attaindet). Thereasoning from Jonespplies with equal force in this case.
Furthermoreseveral courts have held thedther than punistthe FTEPA conferred

benefit onpilots who had already reached or were approaching age sixtyAv8eev. United

Air Lines (“Avera 11"), 686 F. Supp. 2d 1262, 1276 (N.D. Fla. 20¢0he intent of the statute . .

.isto .. .increaseahe upper permissible age for pilotBhe FTEPAIs a benefit and not a
punishment. (emphasis in original))d. (“The nonretroactivity clause of thETEPAalso works
to the benefit of those pilots who had already reached the age of 60 prior to enactment, by
enabling them to resume flying until age”$5Weiland 2011 WL 925408, at *{[The FTEPA]
conferred additional rights on ariaular groupof individuals—pilots who would reach age 60
after its enactmentin the form of eligibility for continued employment as pilots.Although
the plaintiffs were not among those that benefiteth the FTEPA’s enactmetitrough
continued employment Wi seniority becausthey turned sixty prior to the statute&sactment,
“the failure to fall into a group of persons who benefit economically from an eeatismnot
‘within the historical meaning of legislative punishmentWeiland 2011 WL 925408, at *7

(quoting Selective Serv. Sys468 U.S. at 852kee als@verall, 686 F. Supp. 2d at 1276

(stating that the FTEPA provided that those pilots who reaafesixty prior to its enactment
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could resume flyingintil age sixtyfive, but that they “could not bump the seniority status o
those pilots currently flying . . . [and] that policy decision is not a punishment”).

Moreover, as the Court previously discussed, each of the challenged provisions further
non-punitive and rational legislative purposes, and there is no indication that it wassstngr
intent to punish commercial pilotgho werebetween the ages of sixty and sixty-fatithe time
of the FTEPA's passageseeJones, 713 F. Supp. 2d at(®®ting that the FTEPA's legislative
recorddoes not evidence a congressional intent to pumsaterall, 686 F. Supp. 2dt 1276
(“The intent of the statute . . . is to protect the public amicteasehe upper permissible age
for pilots”); Weiland, 2011 WL 925408, at *7 (explaining that the title of the igelf indicates
a clear congressional intent tefmedy what it believed was unfair treatment of experienced
pilots,” which is a non-punitive purpose)hus, the FTEPAdoes not inflict punishment dthe
plaintiffs] nor does it determine guiltAverall, 686 F. Supp. 2d at 1276.

Accordingly, the FTEPA does not constitute an unladfillof attainder®

C. ThePlaintiffs’ ADEA Claim

The ALPA argues that the ADEA claim asserted agair{§€tatunt 2 of the complaihnt
must be dismissed because thenpitis “failed to exhaust the statutoriyrescribed
administrative remedies,” ALPA Def.’s Mem. at-13, anchavefailed to state a valid claim for
age discrimination under the ADEA, iat 1314. The plaintiffs, however, contetitht plaintiff
GeorgeEmory’s “EEOC charge of [the] ALPA’s pattern of age discrimination . . . prpperl

exhausted administrative remedies for all similarly situated plaintiff pilots,” PIS2AAOpp’'n at

'8 The plaintiffs also argue that the FTEPA'’s provisions are severabletraidhose provisions deemed
unconstitutional may be stricken from the statute without alteringethainder of the constitutional provisions.
Pls.” ALPA Opp’nat 15 & n.9, 3@1. For example, the plaintiffs contend that even if theretnoactivity

provision is constitutional, the allegedly unconstitutional compligmotection provision should be stricken
because it is severable, like a private right ofoscgirovision. Pls.” ALPA Opp’n at 15 & n.9. However, because
the Court has deemed both of the FTEPA's statutory provisions at isseetmstitutional, the Court need not
addresghis argument.
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9; see alsad. at 913, and that thelgave adequately pleadlage discrimination under the
ADEA, seeid. at 34 (arguing that the bona fideaupationafualification defense ceased to
existwhen the Age 60 Rubleas extinguishexid. at9.

In support of its separate motion for summary judgment, United asserts tAdiEAe
claim against it (Count df the complaintfails because plaintiffs Hayes and Lanier failed to
exhaust their administrative remedies under the ADEA, United Def.’s Mem.1&, Hd the
age discrimination claim against United is “without merit under adealfury of ageé0 case
law,” id. at 1216, the FTEPA’s compliance protection provision, id. at 16, United Def.’s Opp’n
at 1516, andalso theFTEPA’snon-retroactivity provision, United Def.’s Mem. at 16-21; United
Def.’s Opp’n at 415.

In their crossnotion for partial summary judgment against United, however, the
plaintiffs not only request judgment in their favor against United on &i2iA claim, butalso
request finding that United’s conduct was a “willful ADEA violation[]” that amounted to a
“reckless and itentional disregard of the law,” which entitles the plaintiffseicover
“liquidated’ or double damages.” Pls.” Mem. at 3 (internal quotations omitted). More
specifically, the plaintiffs argue that United’s disregard of the plain meaniegf statutory
construction and “[f]ailure to [a]pply . . . [e]xception (A) thé¢ n]on-{r]etroactivity [provision]
of the FTEPA” to the plaintiffs, idat 717, constituted a reckless disregard of the lavatid8

35, 38-40, that this Court’s decision@arswell v.ALPA, 540 F. Supp. 2d 107 (D.D.C. 2008),

supports the plaintiffs’ allegation that an “employer’s disparate treatmergs# gtilemployed
and stillqualified December pilots was illegal age discrimination reflecting recklesgdisl
for the law,”id. at 3538, and that plainti§ Hayes and Lanier satisfied the administrative

exhaustion requirements through the submissions madthbysimibrly-situated plaintiffs who
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filed timely EEOC chargesd. at 4644; Pls.” United Opp’n at 27-33. United counters all of
these arguments, repeating its prior arguments and additionally alleging tpkztintiés have
misconstrued the “singiéler rule,” United Def.’s Reply at 10-12, and that the plaintiffs have
failed to demonstrate that Unitedigerpretation of the FTEPA amounted to intentional age
discrimination, United Def.’s Opp’n at 16-26.

1. Exhaustion of Administratived®nedies

Before bringing suit in federal court, ADEA plaintiffs must exhaust their adtrative
remedies by filing akEOC chargeand givingthe EEOCthe opportunity to act onit. 29 U.S.C.
8 626(d)(1) (2006) (“No civil action may be commenced by an individual under [§8 626] until 60
days after a charge alleginglawful discrimination has been filed with the [EEOC].”);

Washington v. Washington Metro. Area Transit Auth., 160 F.3d 750, 752 (D.C. Cir. 1998). The

ALPA contend that all of thelaintiffs have failed to exhaust their administrative remedies with
respect to the ALPAALPA Def.’s Mem. at 1213, while United alleges that plaintiffs Lanier

and Haye$ave not satisfied this administrative filing requiremesto UnitedUnited Def.’s

Mem. at1l0-12. The Court will address each defendant’s arguments in turn.

a. The plaintiffs ADEA claim against theALPA

The ALPA agues that none of the plaintiffs have exhausted their administrative remedies
againstt because “[njne of the [p]laintiffs has filed the required charges agdinsi ALPA
related to the application fthe] FTEPA.” ALPA Def.’s Mem. at 12.Specificaly, the ALPA
contends that becauphintiff Emory’s March 17, 200 dministrative charge against it
“objects only to [the] ALPA’s prior support for the Age 60 Rulspecifically in the form of
lobbying . . . [and] makes no mention of [the] FTEPAL]. that charge cannot fill the

exhaustion requiremenés toplaintiff Emory. 1d. In addition, the ALPA asserts that because
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Emorys EEOC charge againgtdoes not satisfy the admimative filing requirements dhe
ADEA, the seven remaininglaintiffs who did not file charges against the ALPA also failed to
exhaustheir administrative remedies because they catpiggyback”on Emory’s charge? Id.
at 13. For the reasons that follow, the Court agrees with the ALPA.

“A vagueor circumscribedEEOCchargewill notsatisfythe exhaustiorrequirementor

claimsit does nofairly embrace.”Marshall v. Federal Exp. Corp., 130 F.3d 1095, 1098 (D.C.

Cir. 1997). Thus,mADEA lawsuit is limited inscopeto claims that are “like or reasongb

related tahe allegations [infhe [ EEOC] charge.” Cheek v. Western and Southern Life Ins. Co.,
31 F.3d 497, 500 (7th Cir.1994) (internal quotation marks omittgd]hé critical question is
whether the claims set forth in the civil complaint come within theesobtheEEOC

investigation which can reasonably be expected to grow out ch#rgeof discrimination.”

Howard v. Gutierrez, 571 F. Supp. 2d 145, 157 (D.D.C. 2008) (quoting White v. New Hampshire

Dep't of Corrs.221 F.3d 254, 263 (1st Cir. 20003onsequently, there mubkt a factual
relationship between the claims asserted inutieial complaint and the claims alleged in the

EEOC charge Peters v. Renaissance Hotel Operating 8@7 F.3d 535, 550 (7th Cir. 2002).

“This means that the EEOC clgarand the complaint must, at minimum, describesémee

conductand implicate theame individual$ Id. (internal quotation marks omitted) (emphasis in

original) (Quoting Harper v. Godfrey Co., 45 F.3d 143, 148 (7th Cir. 1995)jthermorea

plaintiff alleging discrimination must file @aBEOCchargefor each discrete act of

discrimination._Hamilton v. Geithner43 F. Supp. 2d 1, 9 (D.D.C. 201®@iscrete acte the

19 One of this Court’s colleagues has recognizsihglefiling exception to the ADEA’s general requirement that
all age discrimination claimfirst be filed with the EEOCseeCoghlan v. Peter§55 F. Supp. 2d 187, 201 (D.D.C.
2008);see als@Brooks v. Dist. Hosp. Partners, L6806 F.3d 800, 807 (D.C. Cir020) (recognizing the exp&on

in the Title VII context), and this Court sees no reason to take a differsitibp. The exception permitsoniling
parties to join the suit of another similarly situated plaintiff who did file anigidtrative compaint against the
same defendarty “piggybacking” on the filingplaintiff's EEOC charge.SeeCoghlan 555 F. Supp. 2d at 201.
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employment contexdre “individual acts that occur at a fixed tifhsuch astermination, failure

to promote, denial of transfer, [andjfusal to hire’ Camp v. District of ColumbiaNo. Civ.A.

04-234(CKK), 2006 WL 667956, at *7 (D.D.C. Mar. 14, 2006) (internal quotation marks

omitted) (quoting Nat'l R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 114)2002

Accordingly, a plaintiff may not rely on the relationshyetween a discretdaim and any other
claim to satisfy the administrative exhaustion requirement, but rather exiistu'st the
administrative processas toeachclaim, regardless of suchrlationship Id. (internal quotation
marks omitted) With these principles in mindhe Court musthereforedetermine whethehe
claims alleged in the complaint in this case are reasonably related to the adkeggttiorthin
Emay’s 2007 preFTEPA EEOC chargend, if so, whether the remaining seven plaintiffs may
“piggyback” on Emory’s EEOC charge against the AL#8Athe purpose of exhaustitigeir

own administrative remedies.

The Court finds Park v. Howard University, 71 F.3d 904, 907 (D.C. Cir. 1995),

instructivein answering these questions. Park theCircuit rejected glaintiff's Title VII

hostile work environmentlaim because the plaintiff's EEOC charge only alleged and set out
facts supporting charges of disninaion based on sex and national origld. at 908 (“Park's
charge not only lacks the words ‘hostile work environment,’” but also lacks anylfactua
allegations supporting such a claim.Here, theALPA correctly points out thakeorge
Emory’sMarch 2007 EOCcharge against the ALPA only gave the defendants notibes
challenge to the Age 60uRe. Emory’s March 2007 EEOC charge against the ALPA allaged
“continuing action” for the ALPA’s support of the Age 60 RuM,PA Def.’sMem., Ex. 1

(Emory Marchll, 2007 EEOC charge against the ALPA), and for actively “lobbying against a

change in th¢A] ge 60[R]ule,” PIs.” Supp. ALPA Opp’n, Ex. 1 (Emory January 22, 2007 EEOC
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Intake Questionnaireéf. Thecomplaintin this casgon the other hand, alleges that tHePA
“discriminatedagainst union members solely because ef &g (1) “limit[ing,] segregding,]
[and] refus[ing] to refer or sponsor these plaintiff union members for employandrdontinued
employment to the employer; . . . [thus] depriv[ing] these plaintifffof] compensation and
salary because of agedim. Compl. § 70; (2Jcausing[,] attempting to cause][,] and colluding
with employer United, to discriminate against these plaintiff union membeasi®e of age . . .

;" 1d.; and (3)‘continuing to promote and advance its . . . [allegedly incorrect] interpretation[] of
.. . exception (A) to non-retroactivity in the FTEPA and . . . its . . . interpretation of the term
‘required]f] light deck crew membeér, id. § 71. Just as irPark, where thelgintiff madeno
mention of a hostile work environment or any underlying facts supporting slaimaleere,
Emory’s charge never mentions the FTEPA and a possible change in the law, dh satyfor
facts indicating that he would be discriminated againsker theALPA's interpretation of the
FTEPA. Nor dothe eventdeading to the current claimthé ALPA's refusal to refer union
members for continued employment with United after their sixtieth birthsieee.  7Q the
ALPA'’s allegedcollusion with Unitedseeid., and the ALPA’spromoting arallegedly incorrect
interpretation of the FTEPAgeid. § 71)share ay factual similarity with the evem¢ading to

the EEOC charge madgainst the ALPAthe ALPA’s support for the Age 60 Rule and
lobbying aginst a change dhe rule). These arsimply four discrete, separate eventgh little
in common other than the fact that they all resulted in the mandatory retirement lafrthi#g

and are alleged violations of the ADE&eeCamp 2006 WL 667956, at *7 (internal quotation

% The Supreme Court has noted that although an EEOC Intake Quesédts®di is merely aimed at

“facilitate[ing] ‘pre-charge fiing counseling,”Fed. Express Corp. v. Holowecki, 552 U.S. 389, 405 (2008), it may
be deemed a charge for purposes of the filing requirements in the ADEaiif ie “reasonably construed as a
request for the agency to take remedial action to protedrtiployee’s rights or otherwise settle a dispute between
the employer and the employedl’ at 402. In this case, however, even if the Court considers the allegations i
Emory’s ALPA Intake Questionnaire as part of his EEOC charge, Emoegytheless failed to exbat his
administrative remedies as to the ADEA claim asserted in this case.
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marks omitted) (quoting Morgan, 536 U&8114) (stating thatidcrete actare “individual acts
that occur at a fixed time,” such ‘dgrmination, failure to promote, denial of transfer, [and]
refusal to hirg. As such, Emor had todirectly exhaust the administrativemediesas to each
claim, andheis barred from relying on the relationship between these claims and the claims
alleged in his EEOC charge to satisfy the administrative exhaustion requiseidersee also
Hamilton, 743 F. Supp. 2dt9.

The paintiffs’ reliance orSchuler v. PriceWaterhouseCoopers, LLC, 514 F. 3d 1365

(D.C. Cir. 2008), is misplaced. Schuler involvedraceWaterhouseCoopers (“Pw@&inployee
whomadea series of complaints against the firm’s allegedly discriminatory panipers
promotion policy. This Circuit declined to decide whether the plaintiff was required to file an
additional EEOC charge for each annual non-promotion because the plaintiff shamlaiges
flowing from the first apptation of PwC’s . . . policy through to the present” and not separate,

“discrete nonpromotion chargesld. at 1379-80. Unlik&chuler however, whichinvolved

PwC’sidenticaland continuous partnership promotion poliEyorys administrativecharge
refersonly to camagesesulting from theAge 60 Rulewhile the complainseels damages from
the separate and disadt TEPA policy. A a result, Emory was required to file a separate
EEOCchargechallenging the FTEPA policy order to exhaust his adminstive remediesas
to this claim. Having failed to do so, the Court must disiBresry’'s ADEA claim against the
ALPA. And becausé¢heallegations in the complaint dwtfall within the scope of Emory’s
March 2007 EEOC charge, the remaining plaintiffs may not “piggyback” on Emdrgige to
satisfy their own administrative exhaustion requirements. Therefore, ndreméintiffs have

exhaustedheir administrative remedieés regards taheir ADEA claimagainst the ALPA.
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b. Haintiffs Hayes’ and knier'sADEA claim against United

Unitedargues that plaintiffs Hayes and Lanieach of whom did not file an EEOC
charge against Unitethiled to exhaust their administrative remedisgoUnited because none
of theplaintiffs’ 2008 EEOCcharges asstd claims of discrimination on behalf of others
similarly situatedr alleged classvide discrimination. United Det’Mem. at 11.Moreover,
United alleges that the administrative charges filed agaifwfiec{] individual allegations of
age discrinmation and seek personal reliefild. (emphasis added). Thus, United contends that
Hayes and Lanier may not rely on the sinfiieg rule to piggyback on the other plaintiffs’ 2008
EEOC chargesld.?

As previouslystated “[a] vagueor circumscribedeEEOC chargewill not satisfythe
exhaustiorrequirementor claimsit does nofairly embrace.”Marshall 130 F.3d at 1098.
Thereforg the Court must first determine whether the 2008 EEOC charges against United are
reasonably related to the claims asskitethis case.Thesix 200BEEOCchargesagainst
Unitedeach statéhe date on which the respective plaintiff began working for United, that their
most recent position was as a pilot, that they were discharged on January 1, 2008, &nd that “
believe | hae been discriminated against because of my age, 60 . . . in violation of the [ADEA].”
United Def.’s Mem., App. B (EEOC chargessit plaintiffs). And he plaintiffs’claims against

Unitedin their complaint in this casse that Unitedknew or should have known” that its

2L For the same reasons Emory’s March 2007 EEOC charge against the ALPAdf@ilédust his administrative
remedies against the ALPAis July 2007 pr&=TEPA EEOC barge also failed to exhaust his administrative
remedies sitoUnited. Although Emory’s July 200&dministrativechargeagainst United clearly alleges that he is a
member of a&lass of plaintiffs, the chargeas based solely on the Age 60I& the failue © support a&hange of
the international standard mandatory retirement age ofBixtyand United’s denial of Emory’s leave of absence
request.United Def.’'s Mem., App. C (Emory’s July 1, 2007 EEOC char@éje plaintiffs’ current claims against
United, on the other hand, are thdkitew or should have known” that its interpretation of the FTEPA was
incorrect and that the plaintiffs “clearly met the exception” to-reiroactivityof the FTEPA Am. Compl. 1 67.
Thus, the claims alleged againstitéd in this case are not reasonably related to the allegations set fortbigieEm
2007 preFTEPA EEOC chargeThereforeplaintiffs Hayes and Lanier may nase thepiggybackdoctrine as the
basis for satisfying their exhaustion requirements
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interpretation of the FTEPA was incorrect and that the plaintiffs “cleartytmeeexception” to
non+etroactivityof the FTEPA Am. Compl. § 67. Although the plaintiffadministrative
charges never mention the FTERKAe EEOC’3nvestigationregarding thallegedly
discriminatory dischargef theseairline pilots attaining age sixtggouldreasonably have been
expected to uncover amkamine theAge 60 Rule antiow it was impacted bthe FTEPA See
Howard 571 F. Supp. 2dt157. Consequentlyhere is a factual relationship between the
claims asserted in the complaint and those alleged IBADBEEOC chargesSeePeters 307
F.3dat 550.

Next, the Court must address whether plaintiffs Hayes and Lanier may piggybdtwe
other plaintiffs 2008 EEOC charges. Application of the piggybackisuermitted by the
District of Columbia Circuit imon-class actiortasesso long as the plaintiffs who did not file
EEOC charges have filembmplaintssimilar to those filed by plaintiéfwho filed an EEOC

charge Foster v. Gueory, 655 F.2d 1319, 1322 (D.C. Cir. 1981) (“[T]he critical factor in

determining whether an individual Title VII plaintiff must file an EEOC chaogayhether he
may escape this requirement by joining with anogt&intiff who has filed such a charge, is the

similarity of the two plaintiffs’ complaints.”)see alsdrooks v. Dist. Hosp. Partners, L.P., 606

F.3d 800, 807 (D.C. Cir. 2010) (same). The District of Columbia Circuit has held that where tw
plaintiffs allege that they were similarly situated avete subjected tdhe same discriminatory
treatment, the purposes of the exhaustion requirement are adequately servetaihtiffenas

filed an EEOC chargeFoster 655 F.2dat 1322. In other words, stongas the “claims are so
similar that it can fairly be said that no conciliatory purpose would be seyddthl separate
EEOCchargesthen it would be ‘wasteful, if not vain,’ . ta require separateEOCTfilings.”

Id. (citation omitted).
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In this cag, Hayesand Laniels claimsreplicate the filingplaintiffs’ claims which seek
relief from the same policthefiling -plaintiffs allegediscriminates on the basis of age.
Furthermore, Hayes andahier were isnilarly situated to the filingplaintiffs asUnitedpilots
who wereinvoluntarily retiredon the same date because they had attained the age of sixty.
Requiring Hayes and Lanier to file separate EEOC charges “wantebeenredundant” and
would haveserval no meaningful purpose. Brooks, 606 F.3d at 807. Finally, contrary to the
defendant’s contention,fding-plaintiff’'s EEOC charg@eed notllege classvide
discrimination unless the suit is a class actiBeeid. at803-07 applying the “single filing”
exception wherenly individualactionsremained following the denial of class certification);
Foster 655 F.2cat 1322-23 §ame. Thus plaintiffs Hayes and Lanier may av#nemselves of
the singlefiling exceptionby piggybacking onhe six filing-plaintiffs’ 2008 EEOC charges
against Unitd.

2. The Metrits of the Plaintiffs ADEA Claim Against United

As the basis for their ADEA claim against United, the plaintiffs allege that Utaieted
in direct and willful violation of the ADEA when it knew or should have known the applicable
law in this matter contrived its unlawful interpretation of lREEPA] solely to shoe horn this
situation into the no longer effective Age 60 Rule when the plaintiffs cleatythra exception.”
Am. Compl. § 67.Unitedargues thatthis Court’s decision i€arswelland the FTEPAequire
that summary judgmetie awardedh its favor on theplaintiffs’ ADEA claim. Specifically,
United alleges that (1) the plaintiffigere subject tthe Age 60 Rule’s mandatory retirement
requiremenbecause the plaintiffs did not qualify for an exception to theratinactivity
provision of the FTEPA, United Def.’s Mem. at 16-21; United Def.’s Opp’n at 4-1&s(2

mandatorily prescribed actions in accordance with the Age 60 Rule were not aveatitn of
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the ADEA becausthis Court inCarswelldetermined that the Age 60 Ruenstituteda bona
fide occupational qualification under the ADBEAnited Def.’s Mem. at 1-A5, and(3) the
FTEPA’s compliancerotection provision mandates that United be “absolve[d] . . . from any
liability . . . alleged to result from [United’s] compliance with the Age 60 Rule prior to
December 13, 2007,” id. at 18nited Def.’s Opp’n at 15-16. The plaintiffs contend, however,
that the impact o€arswellis diminishedbecausgunlike the plaintiffs irthis casethe Age 60
Rule, and not the FTEPA, applied to the plaintifGarswelland the plaintiftherecould not
allege that he had been rejected for a position due to his age because he hageddhalide
had applied for other positions with thigline. Pls.’Mem. at 36> The plaintiffs goeven
furtherby arguingthatCarswellactuallysupportgheir ADEA claim against United because the
court inCarswell“predict[ed] . . . that whergilots pleaded, as the December. di]lots allegd]
here, that they were passed over for pilot posititinsy were qualified fdron account of age
alone, a valid cause of action under the ADEA would be stateld.” Mem. at 3. Moreover,
the plaintiffs assethat United cannot rely on the compliance potibnprovision of the FTEPA
because United did not act in conformance with the FTEPA when it allegedhtariseted
exception (A) tahenon+etroactivityprovision of the FTEPAsbeinginapplicable to the
plaintiffs, Pls.” United Opp’n at 17-18; Pl&4em. at 6, and United’s actions taken in accordance
with the Age 60 Rule are purportedly not at issuthis casePls.” Mem. at 6; PIs.” Reply at 24.
For the reasons that follow, the Court agrees with United.

The ADEA makes it unlawfuldr an employeto discharg®r discriminate against an
individual “because of such individual's age.” 29 U.S.C. § 623(a)(1). In order to stdig a va

discrimination claim under the ADEA, the plaintiffs must “establish a prima faceeafas

22 TheCourt notes that it is unclear whether the plaintiffs are also makidg&A claim based on hited’s failure
to transfer thento different positios or hire them as “new hire” pilots.
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discrimination” in the alence of direct evidence of discriminatid®eeves v. Sanderson

Plumbling Prods., 530 U.S. 133, 142 (2000), after which “the burden shifts to the defendant, who

must ‘articulate some legitimate, ndscriminatoryreason’ for the adverse actidrCzekalski

v. Peters475 F.3d 360, 363 (D.C. Cir. 2007) (quoting McDonnell Douglas Corp. v. Green, 411

U.S. 792, 802 (1973)). The plaintiffs must then show that the reason provided by the defendant

“is merely a pretext for discrimination.Hovanas v. Americandgje Airlines, Inc, No. 3:09¢ev-

0209-B, 2010 WL 1993726, at *4 (N.D. Tex. May 18, 2018hwever, the ADEA further states
that “[i]t shall not be unlawful for any employer” to “take action otherwise prohibited under
subsection[] (a) . . . of this sectiorhare age is a bona fide occupational qualification reasonably
necessary to the normal operation of the particular business.” 29 U.S.C. § 623tifiages
added).

To make out a claim for wrongful discharge in the ADEA context, the plaintiffst m
“show that [they] belong[] in the statutorily protected age group, [they werelfigddior the
position, [they were] terminated, and [they were] disadvantaged in favor of a ypangen.”
Carswel| 540 F. Supp. 2d at 115.eBause the Court has determinleat the Age 60 Rule, and
not the FTEPA, applies to the plaintiffs in this case, Unitesfigsalto retroactively apply the
FTEPA to the plaintiffs so that they could remain employed as pilots in part 12tiopsr
without losing their seniority cannbe a basis for their ADEA claift. Furthermore, ithough it

is clear that the plaintiffs have alleged a prima facie case of age discriminasicesak of their

% Similarly, the Court irCarswellonly surmised that a valid ADEAam would have been asserted if the plaintiff
had applied for another job for which he was qualified but denied due tsesi@arswell 540 F. Supp. 2d at 117
(“The Court would be inclined to agree with the plaintiff . . . if he haguliag foranothefob for which he was
qualified but was denied the position because of his age.” (emphasis addethEbasisfor the plaintiffs’ ADEA
claim in this case is that they were qualified under exception (fetoonretroactivityprovision of the FTEPA to
continue theiemployment as pilots in Part 121 operations with their prior senioritgalde the Court has
determined that the plaintiffs were not qualified under exceptionGadswelldoes ot support the plaintiffs’
position
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dischargethis Court inCarswellheld thatan employer’s compliare with a statutory

requirement, specifically the Age 60 Rule, cannot be the basis for an ADEA elseemif
complianceamounts t@rima facieproof of disciminationbecaus¢he Age 60 Rule is a bona

fide occupational qualificationSeeCarswel] 540 F. Supp. 2dt115-16 (holding that although

U.S. Airways conceded that its mandatory retirement policy which followed thé @geile
constituted direct evidence of age discrimination, the retirement gplafied as a bona fide
occupational qualificatiodefense because it traakthe Age 60 Rule, which was a binding
federal regulation) Finally, as previously noted, the FTEPA specifically provides that an
employer’s compliance with the Age 60 Rolethe FTEPAcannot be the basisr an ADEA
claim. SeesupraPart Ill. A.3. Be&ausahe Court has determined that United’s application of
theAge 60 Rule to remove the plaintiffs from active flight statusaulication of the FTEPA
to bar the plaintiffs from continugaloting with their prior seniorityvereactionsin
conformancevith the Age 60 Rule and the FTEP#e plaintiffs have failed to state a valid

ADEA claim based on their discharge under the Age 60 Redeid.; see alsdWeiland 2011

WL 925408, at *4-*5 (holding thanairline’s refusal to scheduléne plaintiff far work as othis
sixtieth birthdayand changing his status to inactive two days bef@@ETEPA’senactment,
werein conformance with the Age 60 Rule effect on their sixtieth birthday, artde
enactment of the FTEPA provided [them] with no additional rights or remedies”).

In addition althought is unclear whether the plaintiffs are also making an ADEA claim
based on United'’s failure to transfer the plaintiffs to a different position ortt@ne &s “new
hire” pilots, the Court finds that such claims are being asserted they also faibrder to assert
a claim for failure to hir@r promote to a different position under the ADEA, the plaintiffs must

demonstrate (1) that they belong to the protected class, (2) that they appliedeanqdaliGed
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for “a job for which the employer was seeking applicants,” (3) thatweg rejected despite
being qualified, and (4) that, after their rejection, “the employer contirmuseletk applicants
with similar qualifications for the position for which the pitiif[s] applied.” Murnane v.

American Airlines, Inc.482 F. Supp. 135, 142 (D.D.C. 1979). As previously noted, none of the

plaintiffs sought a transfer to a n@ilet position within United prior to their sixtieth birthday.
Seesupra note 4see alsdJnited’s SOF Y 12-13; PIs.’ Disputed SOF&f 4n addition, vhile

all of the plaintiffs requested continue theiemployment apilots under exception (A) of the
FTEPA Am. Compl. 11 50-56, only George Emory, Larry Voll, and John Bennett requested, and
Voll actuallyapplied on Skynet for, a “new hire” pilot position with United pursuant to
exception (B),id. 11 51(f), 53(d); Pls. Mem., Bennett Decl. atties& “new hire” pilot
applicants howeverhave not alleged that United was actually seekingegqgk for pilot
positions nor that United continued to seek applicants with similar qualificatiorteefs pilot
positions following their rejection. In fact, there is evidence indicating thaetmias not

hiring pilots. For example, Dean May waddan December 2007 by the Chief Pilot at Chicago
Flight Operations that “United was not hiring any pilots at that time.” PIs.” Mey, Decl. at

2. AndMay’s indications that there was news coverage of a United pilot shortagjagéights
to be canelled does not in itself demonstrate that United was hiring pis¢gid. Therefore,

the plaintiffs have not asserted a prima facie case of age discrimination hakedailure of
United to hire the plaintiffs as “new hire” pilots under exceptiont(Bhe nonretroactivity
provisionof the FTEPA Because the plaintiffisavefailed to state a valid claim under the

ADEA, United is entitled to judgment as a matter of law on this claigtordingly, United’s

24 As previously statd, this fact is not in genuine disput®eesupranote 5.
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motion for summaryydgment is granted & Count 1 of the complair@ind the plaintiffs’
motion for partial summary judgment is denféd.

D. The Plaintiffs’Breach of the Duty of Fair Representat{olaim

The ALPA alleges that the plaintiffeave failed to adequately state a claim for breach of
the duty of fair representation, ALPA Def.’s Mem. at 18-20, thuad] in any eventthe claim is
barred by the statute of limitationd, at 1518. The plaintiffs dispute both of these positions.
Pls.” ALPA Opp’n at 16-22, 23-24, 25-30.

The sixmonth stéute of limitations applicable to claims for breach of the duty of fair
representation under Section 10(b) of the National Labor Relations Act (“NLRA”"),2ZL8

160(b), is also applicable to clairassertedinder the RLA. SeeMay v. Shuttle, Inc., 12F.3d

165, 177 (D.C. Cir. 1997kiting DelCostello v. Int'l Bhd. of Teamsters, 462 U.S. 151, 155, 169

(1983)) McConnell v. ALPA, No. 08-1600 (RMC), 2011 WL 204836, at *3 (D.D.C. Jan. 24,

2011). “The [sixmonth] limitations period begins to run once the plaintiff discovers or should
have discovered the acts that form the basis of the [duty of fair represent&im.” Averal,

__Fed. App’x ___, 2011 WL 3476824, at ti#tihg Coppage v. U.S. Postal Serv., 281 F.3d

1200, 1204 (11th Cir. 200R)see &0 Wood v. Houston Belt & Terminal Ry., 958 F.2d 95, 97

(5th Cir. 1992).

In this case,he plaintiffs’ employmenby United was terminated as of January 1, 2008.
SeeAm. Compl. 1 11. Howevereydid not initiate this action against the ALPA until
Deember 24, 2008, almost one year after their discharge. The plaintiffs bkithe

limitations clock did not begin to run until at least September 29, 2008, because thalallege

% TheCourt havingdismissed the plaintiffs’ ADEA claim against the ALPA for failing to awét their
administrative remedies with respect to the ALRAeed not address whether the plaintiffs adequately alleged an
age discrimination claim under the ADEA against the ALPA.
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“continuing claini againstthe ALPA. Pls.” ALPA Opp'n at 26° The Courfinds that the claim
accrued, and the statute whitations began to ryrby the beginning of January 2008 at the
latest.

The ALPA'’s actions throughout 2008 reaffirming their prior position regarding the

interpretation of the FTEPA are insufficient to establish a continuing cl@eeInt’l Union

UAAAIW of Am. v. NLRB, 363 F.2d 702, 706 (D.C. Cir. 1966) (“An attoriseseaffirmation of

the Company’s position arising out of a past action should not ordinarily of itselfflugestito

constitute a reoeorence for the purpose of a limitation provisionsge alsdRoberts v.

Potomac Elec. Power CdvVo. 93-7211, 1995 WL 225688, at *3 (D.C. Cir. Mar. 22, 1998pr

can an employee toll tretatuteof limitations by continually (or belatedly) requestirtgat the

union take further action on its grievarigeSosbe v. Delco Electronics Div. of General Motors

Corp., 830 F.2d 83, 87 (7th Cir. 198i)the rule were otherwise, “a plaintiff could indefinitely
delay resolution of labor disputes by merely bombarding his union with tiresometsgtjues

(quoting_Dozier v. Trans World Airlines, 760 F.2d 849, 852 (7th Cir. 1985))). Tthesattion

accrugd] when the plaintiff[sjinitially learned] (or should have learnedyf the ALPA’s
interpretation of the FTIEA. Roberts, 1995 WL 225688, at *3erg the plaintiffs should have
known what theALPA’s positionwasconcerning itsnterpretation of the FTEPA by January 1,
2008, each having discussed it with the AUB®Athat time SeeAm. Compl. 1Y 50-56see also

McConnell v. Air Line Pilots’ Ass’n, In’l, No. 08-1600 (RMC), 2011 WL 204836, at *3 (D.D.C.

% The plaintiffs allege several actions on the part of the ALPA occurfiagtheir discharge that underlie their fair
representation claim. These actions arec@murcating with members of @hgressand the FAA to promote its
interpretation of the FTEPA, (2) filing a brief amicus curiae in August 2008, in which the ALPA promoted the
same interpretation of the FTEPA,; (3) asking Congressman Obersfarch 2008 toequest from the FAA that it
remove its March 2008 publication; (4) allegedly providing misleadingrimdtion to the plaintiffs in the first
quarter of 2008 regarding whether they should file a grievance at@anAtPA; (5) filing a CBA grievance on
Sepember 29, 200&gainst Continental Airlines, attacking its interpretation of exceptionai#)(6) refusing to
assist the plaintiffs in challenging United’s interpretation of exceg#dmof the nonretroactivity provision of the
FTEPAthrough Decembe24, 2008. SeeAm. Compl. 11 60(ap0(Qg).
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Jan. 24, 2011) [W]here the claimant cdands that the union improperly abandoned his
grievance, the shmonth period begins to run when the employee knew or should have known

that the union had stopped pursuing his grievarfcging Cephas v. MVM, Inc., 520 F.3d 480,

488 (D.C.Cir. 2008)); see als®\veral, Fed. App’x ___, 2011 WL 3476824, at *8 (finding

duty of fair representation claim against the AL&&imely where the plaintiff “was terminated
in 2007, and all ofthe] ALPA's lobbying efforts concerning the FTEPA and the Age 60 Rule
must have occurred before the FTEPA was enacted in December 200w plaintiffs’
December 24, 2008 filing date thevedf fell outside the sironth limitations period.
The plaintiffsnonethelesargue that the limitations clock was tolled during thersonth
period in which the plaintiffs were permitted to file a grievance with the ALPAiriigair
representation. PIs.” ALPA Opp’n at 18. However, the rule espoused in the case upon which the

plaintiffs rely, Frandsen v. Brotherhood of Railwairline & Steamship Clerks7/82 F.2d 674

(7th Cir. 1986), is that during the pendency of internal union grievances, the sixstaiath of
limitations is tolleduntil union procedures are exhausted or until the union members reasonably
discover the futility of pursuing internal remedidd. at 681. Here, thplaintiffs concede that
theydid not pursue, much less exhaastyinternal union remedies.e8Am. Compl. 1 60(d).
Although they claim that their “unsuccessful communications” with union officaistduted a
“constructive attempt” tobtaininternalunionremediesPIs.” ALPA Opp’n at 19, the plaintiffs

cite noauthority supporting such a novel theory of tolling. Nor is the Court persbydee
plaintiffs’ contention that the limitationgeriod should be tolled on the grounds that the pursuit

of internal union remedies would have been figilen if the plaintiffs bd tried to pursue them.

Seeid. at 1920. The plaintiffs cannot claim that pursuingernal remedies hypothetically may
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have been futile; they must have actualtygemptedo exhaust in order to reap the benefits of
tolling. Accordingly, the plaintifs’ fair representation claim tane-barred®’

E. SubjectMatter Jurisdiction

Because the Court finds it necessary to dismiss the ADEA and dialy adpresentation
claims,the claims over which the Court had federal question jurisdidhenCourt mst now
determine whether it should entertain the plaintifishfederal claimgwrongful discharge and
fraudulent misrepresentation) claims over which the Qoastexercise supplemental
jurisdictionbecause they arise out of “the same case or contrave28yU.S.C. § 1367 (2006).
Under 28 U.S.C. 8§ 1367(c)(3), the Court may decline to exercise supplemental jonsoler
pendent norfederal claims if it has dismissed all the claims that provide the basis for federal
court jurisdiction. In determinqmwhether to exercigerisdiction over the noffederal claims,

the Court must use its “sound discretion.” Edmondson & Gallagher v. Alban Towers Tenant’s

Ass’n, 48 F.3d 1260, 1266 (D.C. Cir. 1995). “[l]n the usual case in which all fethavadtaims
are dismissed before trial, the balance of factors to be considered under the persdigctiqar
doctrine—judicial economy, coewience, fairness, and comityvill point toward declining to

exercise jurisdiction over the remaining st claims.” Shekoyan v. Sibley Int’l, 409 F.3d

414, 424 (D.C. Cir. 2005) (quotir@arnegieMellon Univ. v. Cohill, 484 U.S. 343, 350 n.7

(1988)). Here, although comity points towards allowing the plagrtiiffadjudicate these
pendet claims in state coufhere the Sup@r Court of the District of Columbigf the balance

of factors favors this Court exercising jurisdiction. Although this casetlsei early stages of

27 Because thelaintiffs’ duty of fair representation claim is barred by the statute dgfdfions, the Coumeed not
addresghe merits of the claim

% The Court notes that if the Superior Court had to dettiélge claims, it would first have to determine if the
fraudulent misrepresentation claim was preempted by the RLA, a fedeab st
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the litigation process, the parties’ motions have been pending for a considerable time Hae to ot
perding case®n the Court'salendayand the parties have submitted voluminous briefings and
supplemental briefingduring that time. They shoutbereforenot now be forced to wait even
longer to renew their motions in the Superior Court. Accordingly, the Court will corttnue
exercise jurisdiction over the plaintiffiebnfederal claims.

F. ThePlaintiffs’ Wrongful Discharge Claimhgainst United

United asserts that the wrongful discharge claim is subject to mandabdration under
the RLA UnitedDef.’s Mem.at 2124, and thaeven if theplaintiffs were atwill employees not
bound by RLA arbitration procedurdbe wrongful discharge claim fails as a matter of, lew
at 2425. The plaintiffsrespondhat theirwrongful discharge claim is “exdneous to the CBA,”
and therefore not subject to RLA arbitration. Pls.” United Opp’n at 24-27; Am. Compl. T 14(b).

1. TheRLA'’s Minor Dispute Preemption

Labor disputes in the airline industry are governed by the Ri#e45 U.S.C. § 181.
Under the RLA, “disputes concerning the terms of collective bargaining agmnézfall into one

of two categories.”Ass’n of Flight Attendants, AFL-CIO v. USAir, Inc., 24 F.3d 1432, 1436

(D.C. Cir. 1994). “[Dlisputes over the formation of collective agreements atetosecure
them” are considered major disputes, whereas minor disputes “contemplagistieace of a

collective agreement already concludeé&lgin, Joliet & E. Ry. Co. v. Burley, 325 U.S. 711,

723 (1945). Accordingly, minor disputes arise out of duties and rights created or defined by

existing collective bargaining agreemengeeHawaiian Airlines, Inc. v. Norris, 512 U.S. 246,

252-53 (1994). The RLA mandates that minor disputes be “submitted to arbitration before a

system board of adjustment for final and binding resolution.” Ass’n of Flight AténdaFL-

CIO v. USAIr, Inc., 71 F.3d 915, 917 (D.C. Cir. 1995) (internal quotation marks and citation
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omitted). Therefore, any state law claim seeking to interpret or enforceanichctual right is

preempted by the RLASeeHawaiian Airlines 512 U.S. at 256. On the other handstatelaw

cause of action is not pempted by the RLA if it involves rights and obligations that exist
independent of the CBA.1d. at 260.

The plaintiffsconter that their termination grievancéase extraneous to the CBA and
cannot be resolved by arbitration or mediation.” PIs.” United Opp’n at 24-27; Am. Compl.
14(b). Specifically, ta plaintiffsasserthat “the [cjJomplaint alleges employment contract
breach[es] wrongful discharge[s,] fraud[,] and misrepresentation grounded on United’s violation
of two [flederal laws, the ADEA and the FTEPA,” rather than United’s violation of the CBA.
Pls.” United Opp’n at 24. In addition, the plaintiffiegethat theCBA does not “provide an
RLA arbitration standard of review for adjudicating . . . United’s unlawful conduct tineer
ADEA and the FTEPA as to these pilotdd. at 25. Moreover, the plaintiffs contend that
subjecting the wrongful discharge claim toAR&rbitration “would unfairly destroy [their] rights
to a jury trial,”id., andthat“[tjhe Supreme Court has rejected application of the [RLA]
arbitration mechanism [where it] would have suppressed an employee’s|juehoglies to
recoverdamages undesimilar state or [flederal labor statutes imparting rights to the employee
independent of the CBA,” ict 2526. Finally, the plaintiffs argue th@arswelldoes not
undermine their position because the plaintif€Ciarswell‘repeatedly alleged [that] ¢hunion
breach[ed] . . . contractual duties . . . exclusively expressed in the @BA{"26, as opposed to
the complaint in this case which focuses on alleged violations of the ADEA and th& FFaP
the reasons that follow, the Court agred the plaintiffs

While Unitedcitesa plethora of cases for the proposition that wrongful discharge claims

constitute minor disputes under the RLA, United Def.’s Mem. at 22&3cases
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distinguishabldrom the present caséor examplethe Supreme Couim Hawaiian Airlines

explained that

a statdaw claim of wrongful termination was psmpted [in
Andrews v. Louisville & NashvilldRailroad 406 U.S. 320 (1972)]
not because¢he RLA broadly preempts statéaw claims based on
discharge or discipline, buwbecause the employee’s claim was
firmly rooted in a breach of the CBA itself. He asserted no right

independent of that agreement[.] . . . “[T]aely sourceof [the
employeés] right not to be discharged, and therefore to treat an
alleged discharge as . ‘wrongful’ . . . , [was] the [CBA].”

Hawaiian Airlines 512 U.S. at 257-58 (emphasis in original) (quotkmgirews 406 U.S. at

324) seeAndrews 406 U.S. at 324 (“The disagreement [between the parties] turns on the extent
of [the defendant’s] obligation to restore [the plaintiff] to his regular dutiéswolg injury in an
automobile accident. The existence and extent of such an obligation in a case s@gchilis thi
depend on the interpretation of the collective-bargaining agreementfact, in all of the cases
cited by Unitedthe claims based on a wrongful dischaatiege contractualiolations of the

CBA itself or implicate a specific provision of the CBas the basis for the discharggee e.q,
Carswell 540 F. Supp. 2d at 125 (holding that the plaintiff's breach of contract claim based on
the employee’s discharge was based omtanpretation of the CBA because the plaintiff
“allege[d] that the ALPA ‘breach[ed] its contractuabligations” (emphasis added)); id. at 120
(indicating that the plaintiff alleged that the ALPA’s actions constituted a “milbeeach of

[the] ALPA’s express and implied obligations under the [CBA]” (internal qumtaharks

omitted));see also, e.gCapraro v. United Parcel Serv. Co., 993 F.2d 328, 331-33 (3d Cir. 1993)

(holding that the plaintiff's wrongful discharge clamequired interpretation of the CBA because
the plaintiff's claimthat “UPS undertook a fraudulent scheme to discharge Capraro for a
fabricated reasonivould be untenable if UPS could discharge a probationary employee without

causeunder the terms of the CBA); Downey v. American Airlines, Inc., No. 92-10616, 1992 WL
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333969 at*5 (D. Mass.Nov. 2, 1992)holding that the plaintiff’'s handicap discrimination claim
arising out of the plaintiff's discharge due to a medical finding that the plairag#fplysically
unfit for employment as a flight attendartjuired interpretation of the CB&here the method
for establishing the physical fitness of flight attendants was establishesl@B#y; Fisher v.
Hertrich, 680 F. Supp. 1250, 1251-53 (N.D. Ill. 1988fating that the plaintiff's claims based on
his discharge due to insubordination for refusing to remove a yellow ribbon from hiswnifor
required interpretation of the CBA becatpgesolving the merits of [the plaintiff's] tort claims
would embroil this court in debating the propriety of [the plaintiff's] dismisaatl the
dischargeimplicated two provisions of the CBA—one on insubordination, and ongeaming

pins or emblems”)Adams v United Airlines, Inc., 578 F. Supp. 26, 28{N.D. Ill. 1983)

(holding that the plaintiff'<laim ofwrongful discharge based on his termination following a
work-related injury vas “plainly contractual in nature” where the plaintiff was terminated
pursuant to a provision in the CBA that providedtfe automatic termination of an employee
who had been placed 6Bxtended lliness Statudbr a set period of time, but whose status was
not extended at the end of that peridt).

Unlike thesituations inhe cases cited dynited the plaintiffs in this case do not allege
any direct violation of th€BA or any provision therein, and they do not allege that United
violated its contractual obligations to theRather, they citethe ADEA[,] the Age 65 Law

emacted on Dec. 13, 2007[,] and public poli@g the sources of their right not to be

%9 United also cites Robinson v. Union Pacific Railro245 F.3d 1188 (10th Cir. 2001) for the proposition that
“employee grievances regarding termination are categorized as minor dispdites1191. However, the Court
finds Robinsonirrelevant because the issue in that case was not whether the disputebshsubahitted to
arbitration in the first instance, but onshether the arbitration board exceedee $cope of its jurisdiction in the
decision it renderedld. at 119192.
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discharged® Am. Compl.  77seeHawaiian Airlines 512 U.S. at 258 (distinguishing itself

from Andrewsbecause¢he only asserted source of the plaintiff's right not to be discharged
wrongfully was a state tort law “obligation not to fire [the plaintiff] in violation of public policy

or in retaliation for whistldlowing”). In addition,the method for determining whether the

plaintiffs in this case were eligible to camiie employment as pilots whether they were barred
from such ativities was not established by the CBA, but rathethieyFTEPA andhe Age 60

Rule. Thus, nterpretation of the CBA in this case will not be determinative of whether the
plaintiffs were décharged wrongfully because they were discharged pursuant to the Age 60 Rule
and the FTEPA, not the CBA. Consequently, the Court fingisthe plaintiffs’ wrongful

discharge clainms independent of the CBA, and is therefore not preempted by the RLA.

2. The Metrits of the PlaintiffsWrongful DischargeClaim

Next, United contendthat if the plaintiffs’ wrongful discharge claim not preempted by
the RLA theclaim nonethelesfails becausas atwill employeesunderDistrict of Columbia
law they were 8bject to “discharge . . . for any reason, or for no reason at all.” United Def.’s

Mem. at 24 (citingAdamsv. George W. Cochran & Co., 597 A.2d 28, 30 (D.C. 1991)).

Furthermore, United argues that tirery narrow” public policy exception to the employmt at

30 Althoughrights derived fromhe ADEA are independent fromGBA, seeAtchison, Topeka and Santa Fe Ry.
Co. v. Buel] 480 U.S. 557, 5661987) (stressing independence of claims brought under federagéstiturn similar
claims brought purgant to the provisions of a CBABarrentine v. ArkansaBest Freight System, Ine450 U.S.
728 737(1981) (“While courts should defer to an arbitlakision where the employee’s claim iséa on rights
arising out of §CBA], different considerations apply where the employee’s claim is basgghts arising out of a
statute . . designed to provide minimum substantive guarantees to individuaéwsdik

[tlo the extent [the] plaintiffs are arguing that [their wrongful d&age claim]
emanates from the ADEA, a source external to the CBA, the cotes that
[the] plaintiffs have brought their ADEA claim independenfhpm their
[wrongful dischage] claim, and that the court has dismissed [the] plaintiffs’
ADEA claim, without deciding whether the RLA precludes the court from
hearing the ADEA claim. . . . [The p]laintiffs may not use their jvgiol
discharge] claim to resurrect [their ADEA claim].

Holmes v.ALPA, No. 08CV-5232 (KAM) (CLP), 2010 WL 4025594, at *2552 (E.D.N.Y. Oct. 12, 2010).
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will doctrine does not apply to the plaintiffs for two reasons. First, United notabi¢ha
plaintiffs do not point to any specific public policy thiaallegedly violated by terminating their
employment Id. at 25. Second, United argues that “[e]ven giving [them]ffs the benefit of
the doubt by assuming they rely thre ADEAIn this regard,” the ADEA “may not serve as the
‘public policy’ basis for a wrongful dischge claim under D.C. laivbecause the ADEA
“already contains a comprehensive remedial scheme to address [the p]lalidifistions of age
discrimination” Id.

United is correct thainderDistrict of Columbialaw it is well established that “an
employer may discharge anaill employee at any time arfér any reason, or faro reason at
all.” Adams 597 A.2d at 30. However, the District of Columbia does recogaizery narrow
exception to thedmployment at-will doctrine under which a discharged atH employee may
sue his or her former employer for wrongful dischaxpen the sole reason for the discharge

[was] the employee’s refusal to violate the law as expressed in state or miugidation.” Id.

at 34. Moreove in Carl v. Children’s Hospital, 702 A.2d 159 (D.C. 199#g District of
Columbia Court of Appeals held thahe ‘very narrow exception’ created in Adasisuld not
be read in a manner that makes it impossible to recognize any additional publieegoiptions
to the atwill doctrine that may warrant recognitidnld. at 160. Commenting on the rogjy’s
holding inCarl, four concurring judges observed:

This court should consider seriously only those arguments that

reflect a clear mandate of public poliey.e., those that make a

clear showing, based on some identifiable policy that has been

“offi cially declared” in a statute or municipal regulation, or in the

Constitution, that a new exception is needédirthermore, there

must be a close fit between the policy thus declared and the
conduct at issue in the allegedly wrongful termination.
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Carl, 702 A.2d at 164 (Terry, J., concurring) (footnotes omitteeR; alsd.iberatore v. Melville

Corp., 168 F.3d 1326, 1331 (D.Cir. 1999)(stating that “the effective holding of the en banc
court” in Carlwas that circumstances other than an eyg#s outrght refusal to violate a law
can constitute grounds for a public policy exception if “solidly based on a stateigutation
that reflects the particular public policy to be applied'he District of Columbi&ourt of
Appealshas also expanded the scope of the public policy exception to encaroptasstual

employeesoveredby a CBA SeeByrd v. VOCA Corp. of Washington, D.C., 962 A.2d 927,

933-34 (D.C. 2008)stating that a cause of action for wrongful discharge is avaitaiblenly to
at-will employees, but also toontractual employeeso long ashe employer “acted in
contravention of an identifiable policy that has been officially declared inwestar municipal
regulation, or in the Constitutiongdsrequired by théddamsCarlline of casegintemal
guotation marks omitted)).

The District of Columbia Court of Appeals having found thatahweill employeepublic
policy exception applies to both at-will and contractual employees, the only quéstion t
remains is whether th@aintiffs hawe adequately allegedpaublic policy exception that would
permit theirwrongful dischargelaim to proceed For the reasons that follow, the Coanswers
this question in the negative.

The wrongful discharge claim cannot be maintainedonlybecausehe plaintiffs fail to
respond to any of United’s arguments regardingrtpplicability of thepublic policy

exceptionseeBuggs v. Powell, 293 F. Supp. 2d 135, 141 (D.D.C. 2003) (holding that “when a

plaintiff files an opposition to a dispositive motion and addresses only certainaartguraised
by the defendant, a court may treat those arguments that the plaintiff feflddress as

conceded”) but also because thé&il to specifyanypublic policy that would permit a teltased
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wrongful discharg claim to proceedEven assuminthatthe plaintiffs areseekng to use the
ADEA as the public policy basis for tinevrongful discharge claim, t®DEA cannot serve
such gpurposebecause iprovidesits own remedial schemeé&eeCaison v. Sim, No. 04-1641
(RWR), 2011 WL 1526976, at *8 (D.D.C. Apr. 22, 2011) (holding that the plaintiff failed to
plead a claim for wrongful discharge because the complaint did not “identif[y] .ny] .qablic
policy violated by [the plaintiff's] terimation” that was “firmly anchored in either the
Constitution or in a statute or regulation which clearly reflect[ed] thecpéati‘public policy’
being relied upon” and arose “from a statute or regulation that [did] not provide its medy'e

(internalquotation marks omitted) (quoting Potts v. Howard Univ. Hosp., 736 F. Supp. 2d 87, 97

(D.D.C. 2010))) see als®9 U.S.C. § 626(b) (providing remedies violation of the ADEA.

Permitting the plaintiffs taise the ADEA as the public policy basis for their wrongful discharge
claim would allow then to “eschew the administrative remedy and instead obtain recovery

against the employer on a tort theorynbngful discharge,Nolting v. Nat'l Capital Group

621 A.2d 1387, 13890 (D.C. 1983), and in effecesurrect the dismissed ADEA claith.

Thus, not only doethe plaintiffs’ wrongful discharge claim fail because termination of
these plaintiff pilots was appropriate under the Age 60 Ruiesh applied to the plaintiffend
was an acprotectedoy the FTHPA, but al® because the plaintiffs fail to assert a valutblic
policy to serve as the basis fibreir claim Accordingly,summary judgment is granted to United
on Count 4 of the complaint.

G. ThePlaintiffs’ Common Law Fraud and Misrepresentationif@la

The ALPA argues that the claim for fraud and misrepresentation “is nothing more than a

restated claim for breach of the federal duty of fair representation, and idiagbopreempted”

31 The Court also notes that the FTEPA cannot serve as the basis of a plithliexzeption because the FTEPA
did not apply to the plaintiffs.
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by the RLA. ALPA Def.’s Mem. at 2e22. In addition, United allegg that the fraud claim is a
minor dispute subject to mandatory arbitration under the RLA, United Def.’s Mem.\aa26,
not pleaded with sufficient specificity under Federal Rule of Civil Procedbiei@(at 2728,
and fails on the meritg]. at 2831. The plaintiffs counteall of these arguments. SB&s.’
ALPA Opp’n at 25; PIs.” United Opp’n at 24-27, 33-41.

1. TheRLA'’s Minor Dispute Preemption Argument

Like the wrongful discharge claim, the plaintiffs’ fraud claim is similarly notiaor
dispute under the RLA. Nowhere in their allegations of fraud do the plagitéfge any
violation of theCBA. Ratherthe plaintiffs fraud claim centers squarely on the defendants’
interpretation of the FTEPA. For example, the plaintiffs contend that “it wasd)nerroneous
and dissembling interpration of two Federal statutesnot of the CBA—that . . . inflicted fraud
upon the plaintiffs.” Pls.” United Opp’n at 28ee als®Am. Compl. §{ 81-83, 87-90 (focusing
on Uniteds and the ALPA’s allegedly irmrrect and misleading statements of law on the
interpretation and application of the FTEPA and the plaintiffs’ rights bas#dtedAT EPAas the
basis for the fraud claim). Thus, interpretation of the CBA in this case will notdm@niative
of whether he purported representatioasd omissions by the defendants were faésmbse a
determination of the falsity of the representations requires interpretatibe BTEPA not the

CBA. Cf. Monroe v. Mo. Pac. R.R., 115 F.3d 514, 518 (7th Cir. 1997) (hottatg

interpretation of the CBA was required to determine the defendant’s retaliatmt in
discharging the plaintiff after he suffered waitated injuries becausamong other thingstlie
standards regarding an employee’s physical conditi@ne “implied terms of the CBAY;

Kollar v. United Transp. Union, 83 F.3d 124, 126 (5th Cir. 1996) (holding that the plaintiff's

fraud claim was preempted by the RLA because the gravamen of the fraud claim wée“that t
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Union made false and misleading statera@atncerning [the p]laintiffs’ seniority rights,” which
was“controlled by the CBA and modifying agreements,” and, therefore, to prove thg ¢dlsit
the representations, the plaintiffs would have to demonstrate that the Unionsntgiiess
differed fram the seniority provisions of the CBACaprarg 993 F.2d at 333 (holding that the
plaintiff's claim that the defendant “undertook a fraudulent scheme to discGapyaro for a
fabricated reasomrequired interpretation of tHéBA because it presented an issue of whether
the defendant could discharge the plaintiff without cause under the terms of theAlIBA V.

United Trans. Union, 964 F.2d 818, 821- 22 (8th Cir. 1992) (holding that fraud claim was

preempted because allegedly false representationromaceeniority rights and seniority rights

were governed by the CBAMelanson v. United Air Lines, Inc931 F.2d 558, 562-63 (9th Cir.

1991) (stating that demonstration of the falsity of United’s alleged repetsms regarding its
weight program required a showing that the relevant provisions of the CBAediggnificantly
from those representations). Beyandetermination of the falsity of the alleged representations,
the plaintiffs’ fraud claim depends “upon purely factual questions” concetimingarties’

conduct and the defendants’ motiudawaiian Airlines 512 U.S. at 261 (quoting Lingle v.

Norge Div. of Magic Chef, Inc., 486 U.S. 399, 407 (1988)). Consequently, the Court finds that

the plaintiffs’ fraud claim is independent of the CBA, and is therefore not pregtmpthe RLA
as a minor dispute.

2. Preemption by thedéeral Duty of Fair Representation

The District of Columbia Court of Appeals has held tiia federal duty of fair
representation preempts identical state law claimay, 129 F.3d at 179Thus whereduties
imposed under state laave “mere refinements’ of the federal duty of fair representation, and

not ‘separate and distinct’ from that duty,” the state law claims are preelmptied RLA
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Nellis v. ALPA, 15 F.3d B, 51 (4th Cir. 1994citing Nellis v. ALPA 805 F. Supp. 355, 360

(E.D. Va. 1992)).“A claim is a ‘mere refinement’ of the duty of fair representation if it is based
on the same conduct that would support a federal duty of fair representation cléiith se¢ks

to vindicate the same rights as the federal duty of fair representation.” CoopeAAiflines,

349 F. Supp. 2d 495, 508 (E.D.N.Y. 2004) (quotiellis, 805 F.Supp. at 360).

The paintiffs concede that thallegations underlying thigaudulent misrepresentation
claim against the ALPA arn@corporated ird the fair representation clainseePIs.” ALPA
Opp’n at 24.They neverthelessontend that the fraudulent misrepresentation claim should not
be preempted becau§é] he standards for pleading and for adjudication of fraud and
misrepresentation are distinct from the fair representation ‘isgthe This, however, is not the
standard for determining preemption by the duty of fair representation. Gogiber conduct
underlying the duty of fair representation claim with the conduct underlyingaheuient
misrepresentation clainthe Court holds that the fraudulent misrepresentation claim is no more
than a “mere refinement” of thauty offair representation claim.

The plaintiffs’duty of fair representation clains based on several actions by the ALPA,
includingits alleged non-disclosure dfe fact that the plaintiffs would be terminatewier the
FTEPA, Am. Compl. § 26(b), armbncealment othe “procedures necessary to preserve [the
plaintiffs’] rights under the FTEPA,” id] 50(b). These allegedmissions also form the basis of
the plaintiffs’ fraudulent misrepresentation claieeAm. Compl. 1 83 (stating that the
fraudulent misrepresentation claim is based orAlliRRA’s “willf ul and material disclosures and
non-disclosures as to what the rights of the plaintiffs were #feeenactment of the FTEPA”).
The plaintiffs themselves frame tHaty offair representation claim as the failure of the ALPA

to fulfill its duty to “tell themember the truth and not “intentionally mislead and stonewall[]
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these union members,” regarding the application of the FTEPA'’s non-retitygmtovisions.

Pls.” ALPA Opp’n at 24.In essence, the plaintiffs allege that the ALP#&sidulent conduc
wasdishonest and in bad faitfRlaintiffs’ common lawfraudulent misrepresentation claim

against the ALPA therefore seeks to vindicate the same rights protected égetea futy of

fair representationThus, he fraudulent misrepresentation claagainst the ALPAs preempted

by the RLA>? If the plaintiffs’ claim for breach of the duty of fair representatiomasleéquate

the “plaintiffs cannosubstitute . . . a state law claim arising out of the same facts and theories of
obligation or ‘mere refinements’ of those theories.” Cooper, 349 F. Sugh5P8 see also

Nellis v. ALPA, 805 F. Supp. 355, 358-60 (E.D. Va. 1992), adopteldils v. ALPA, 15 F.3d

50 (4th Cir. 1994)Kolding that the plaintiffgould not assert @ammon law contract clian

based on promisesade by the ALPAo its members and then “reneging” on those promises,
“even if such conduct was not sufficientbrbitrary, discrimiatory, or in bad faithto satisfy

the federal standard for breach of the duty of fair representigmause “[ijn essence, the claim
.. . Is that the plaintiffs were not fairly represented by the Union,” and itheasfore

preempted by the fair representation claith

32 To the extent Count 3 of the complaint asserts a claim for breach of a fiducigrgeleAm. Compl. T 15(b)
(“As a union, defendant ALPA was under a fiduciary obligation and dutycto @&&ts members subject to the
common law of fiduciary relationships as well as subject to the GBA. 1 75 (‘Defendant ALPA’s knowing and
willful actions. . .breach[edtommon law and contractuadlficiary duties owed plaintiffs.”), the claim is
duplicative of, and therefore preempted by, the duty of fair representddion. SeeMiranda v. Nat'l Postal Majl
219 Fed. App’x 340, 343 (5th Cir. 2007) (holding that the plaintiff's claim for bre&fiuciary duty was
preempted because “the duty allegedly breached by the [d]efendants ar[osékfrastatus as [the plaiff's]
collective bargaining representatives, [and] thus . . . [the plaintiffésins [were] . . . properly characterized as duty
of fair representation claims”); see afStark v. Newport News Shipbuilding &ry Dock Co, 937 F.2d 934, 938
(4th Cir. 1991) (“Any duty a union owes its members is a duty arising out of the colldzingaining agreement
and its express and implied obligations. Consequently, in order to poidutg beyond the duty dair
representationthe employee must be able tiemtify specific language in the agreement creating an additional
obligation or right.” (internal citations omitted)).

3 Because the fraudulent misrepresentation claim against the ALPA isgiesey the federal standard for the
duty of fair representain, and must therefore be dismissed, the Court need not furthersdiseysaintiffs’
fraudulent misrepresentation claim as it pertains to the ALPA.
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3. The Merits ofthe Plaintiffs’ Fraudulent Misrepresentati@laim Against United

Under District of Columbia law, “[flraudulent misrepresentation requires pro¢ipa
false representation (2) made in reference to a material fact, (3) with knowfetigRalsity, (4)
with the intent to deceive, and (5) an action that is takesliBmceupon the representation.”

Chedick v. Nash, 151 F.3d 1077, 1081 (D.C. Cir. 1998) (quoting Hercules & Co., Ltd. v. Shama

Restaurant Corp., 613 A.2d 916, 923 (D.C. 1992)). “[T]he plaintiff must also have suffered

some injury as a consequerafehisrelianceon the misrepresentation]d. (citing Dresser v.

Sunderlanddpartments Tenants Ass'#65 A.2d 835, 839 (D.C. 1983)

The paintiffs’ fraudulent misrepresentation claesgainst Uniteds basedn United’s
alleged “unreasonable interpretatiori'tbe FTEPA,see Am. Compl. 1 81-82alleging that
United’sinterpretatiordenyingapplication of exception (A) to the FTEPA'’s nagtroactivity
provision to the plaintiffs was “unreasonable” as it was “supported by no acceptetl rule
statutory construction or rule of layy’as well as United’s purported “willful and material
disclosures and nodisclosures as to what the rights of the plaintiffs were after the enactment of
the FTEPAon December 13, 2007 and the demise of the Age 60 Rule having any continuing
legal effect after December 12, 2007,” which, the plaintiffs claim, United “kneshauld have
known were incorrect,” id. 1 83. The complaint further asserts that United “intended the
plaintiffs . . . to rely on these disclosures and non[-]discéssand that the plaintiffs “did so
rely to their enormous detriment and damages of loss of a five years earningseiid bnd
seniority at the highest levels in the aviation industig.”{{ 8586.

This claim fails for several reasons. First, the Court has already determanhébhited
was correct in concluding thakception (A) to th&TEPA’s non+etroactivityprovision does not

apply to the plaintiffsseesupraPart 11l.A.1,sotheir fraudulent misrepresentation claim oah
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be predicated obnited’s supposed “unreasonable interpretation” of the FTEPA. Second, and
on related ground#sofar as the plaintiffs are attempting to hold United liable for statements
madeand actions taken “in conformance Withe FTEPA, the claim is barred by te&tute’s
compliance protection provisiorSeesupraPartlll.A.3. Finally, regarding United’s alleged
misrepresentations and non-disclosu@scerning thelaintiffs’ rights after the FTEPA’s
enactmentthe plaintiffs have not alleged or othese shavn that they sufferedscertainable
injuries“as a consequence” of their reliance on United'Bons or inactionsSeeChedick 151
F.3d at 1081 Although the complaint allegdkat the plaintiffs suffered damages in the form of
“loss of five years earnings” and “benefits and seniority at the higheds levthe aviation
industry,” Am. Compl. § 86, those purported injuries, as previously discuwgeszlsimply
reailts of the FTEPA'’s application, and therefore would have been indoyrtee plaintiffs
irrespective of United’s alleged fraudulent conduct. Nor is the Court persuadeel fgintiffs’
argumenthat they detrimentally relied on United’s alleged “rbsclosures” by not applying
for a “newhire/zero seniority position” under exception (B) to the FTEPA's rebroactivity
provision. SeePl's United Opp’n at 35. Even if the plaintiffs happliedfor a job pursuant to
exception (B), there is no guataathey would have acally obtained such a job; this claimed
injury is therefore too remetto sustain the plaintiffs’ fraudulent misrepresentation claim.
V. Conclusion

For the foregoing reasortbe ALPA’s motion to dismiss is granted in its entirety,
United’s motion for summary judgment is granted in its entirety, and the plaimtiétgdn for
partial summary judgment as to the ADEA claim is deni€de Court’s rulings areummarized
as follows. The Court agrees with the defendants that the FTEPA'’s exceptiorth{@nhon-

retroactivityprovision does not apply to the plaintiffs besaiheywere not employed as
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“required flight deck crew members” on December 13, 2007. AnBTE#A’s compliance
protection provisionmmunizesbothdefendants from liabilityor alleged age discriminatido
the extenthe plaintiffsareproceeding against the ALPA and United based on toenpliance
with the Age 60 Rule or the FTEPAhe Court furthefinds that the FTEPA does not violate
the due process and equal protection clauses of the Fifth Amendment, and that tAelB&&P
not constitute a bilbf attainder.

In addition, the Court concludes that fhaintiffs failed to exhaudheir administrative
remedies as ttheir ADEA claimagains the ALPA, but exhausted thosemedies as to United
The plaintiffs have, however, failed to stateasid ADEA claim against United. The Court also
finds that the claim for breach of the duty of fair representaitarrel by the statute of
limitations Nevertheless,abpite its dismissal of the ADEA claim against both defendants, and
dismissal of the fairepresentation claim against the ALRAe Court opts to retain
supplemental jurisdiction over the remaining riederalclaims of wrongful discharge and
fraudulent misrepresentation.

As tothe plainiffs’ wrongful dischargeand fraudulent misrepresentaticaims, the
Court finds that botkllaims are independent of the CBA, dhdreforearenot preempted by the
RLA as minor disputesThe fraudulent misrepresentation claagainst the ALPAand breach of
fiduciary duty claim, however, are both preempted by the federal duty of faiseepagon.
Furthermore, the Court finds that the wrongful discharge diailsion the merits because the
plaintiffs, as atwill employeeshave not adequately alleged a public policy exception that would
permit their wrogful discharge claim to proceed, and thaiqtiffs’ fraudulent misrepresentation

claim fails on the merits as well.
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Based on these rulingsie Court grants the ALPA’s motion to dismiss in its entirety.
Counts 2 and 3 of the complaint are therefore dismiisind Count 5 of the complaint is
dismissed as to the ALPA. The Court grants United’s motion for summary judgm@aunts
1, 4, and 5 of the complaint. Anldet plaintiffs’ motion for partial summary judgment as to
Count 1 of the complains denied

SO ORDERED this 21st day of October, 20#4.

REGGIE B. WALTON
United States District Judge

3% The Court will contemporaneously issue a final Order consistentthi# Memorandum Opinion thwiill
supersede the ndimal Order previously entered in this action on September 28, 2011. Althoaiglonfinal
Order indicated that United’s motion would be granted in part and denget, the Court has concluded, as
discussed above, that the naotishould be granted in its entirety. The final Order reflects this change.
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