IN RE: SEIZURE OF APPROXIMATELY &#036;12,116,153.16 AND ACCRUED INTERE...TES CURRENCY REPRESENTINBoc. 85

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
In re SEIZURE OF APPROXIMATELY ) Misc. Action No. 08-261
$12,116,153.16 AND ACCRUED ) (RMC)
INTEREST IN U.S. CURRENCY, etal. )
)
)
OPINION

TheUnited State§sovernmensubmitsarenewed pplication toregister ananforce
restraining orderssued by courts the Federative Republic of Brazil, to preserve assets of persons
being criminally prosecuted in Brazil. The Renewed Application is presentagaptite 28 U.S.C.

§ 2467(d)(3)(A)as amended by the Preserving Foreign Criminal Assets for Forfeitucd 2@1Q P.L.
No. 111-342. The restraining ordense intended to preserve asdetated in the United States until
final forfeiture judgments are issued by Brazilian courts and presemteddcution hereAs explained
below, the restraining orders will be enforced.

. FACTS

The Government seeks register and enforce restraining oglssued by
Brazilian courtsto preserve $11,372,844.189us accrued interedteld in the following eleven
accounts

1. $1,343,746.05 formerly in account 45200483, and krasithe Chettair

Businessi|nc. Account(Chettair Account)held in the name of and for the benefit

of Janine Ribiero and Joacyr Reinando;

2. $1,510,379.08 formerly in account 9006863, and known as the Farswiss Asset

Management Ltd. AccourfFarswiss Acount), held in the name of and for the

benefit of Ruy Ulhoa Cintrde Araujo;

3. $84,260.01 formerly in account 9004008, and known as the Harborside

Corporation Account (Harborside Account), held in the name of and for the
benefit of Joao Carlos da CunGanto Kneese arfdonaldo Speiss Fernandes
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Cortez

4. $285,945.16 formerly in account 9009570, analkmas the Safeport
Investment Corporation Accou(Bafeport Account)held in the name of and for
the benefit ofloao Carlosa CunhaCanto Kneesand Ronaldo Speiss Fernandes
Cortez

5. $237,829.82 formerly in account 9004681, and known aEidgines
Corporation Account (Tigrus Account), held in the name of and for the benefit of
Pompeu Costa Lima Pinheiro Maia;

6. $86,401.27 formerly in account 9200172, and known aBdhgeu Maia
Account(Maia Account) held in the name of and for the benefit of Pompeu Costa
Lima Pinheiro Maia

7. $1,026,455.90 formerly in account 45200491, and known as the Avion
Resources LtdAccount (Avion Account), held in the name of and for the benefit
of Gustavo Zerfan Harber and Michael Homci Harber;

8. $2,675,387.73 formerly in account 9008295, and known &3atex
Corporation AccountGatex Account)held in the name of and for the benefit of
Antonio Pires De Almeia;

9. $1,698,878.23 formerly in account 9006556, and known ddatizer
Corporation Account (Harber Account), held in the name of and for the benefit of
Antonio Pires De Almeida

10. $800,968.88 formerly in account 9007663, and known as the Mabon
Corporation Account (Mabon Account), held in the name of and for the benefit of
Elcio Areias and Antonio Carneirand
11. $1,624,717.06 formerly in account 9010133, and known as the Midland
Financial, IncAccount (Midland Account), held in the name of dadthe
benefit ofHenrique Lamberti and Marianel GandoNbranda.

These eleven bank accounts endectivelyreferred to here as the “AccouritsThe individuals,

who were gjnatories on the Accounts, owned or controlled the Accountar@nictferredo as

the “Beneficial Owners.” fie corporations nhamed on the Accounts — Chettair, Farswiss,

Harborside, Safeport, Tigrus, Avion, Gatex, Harber, Mabon, and Midlaadesetffshore



companies, incorporated in the British Virgin Islandgplication [Dkt. 1]at 1315. The
Accounts were held at the Valley National Bank (forméerchants Bank) in New York.

TheBeneficial Ownersof the Accounts ardefendants in crimingirosections
in Brazil. See Reply [Dkt. 80], Ex. 1 (Dallagnol Aff3{ 6 (summarizing the Brazilian criminal
proceedings involving the Accountdpecause arporations are not subject¢aminal
prosecution in Brazilsee Opp. [Dkt. 69], Ex. A (Mottola Aff.3 § 17, the corporations named on
the Accounts are not defendants in the proseasitiio the Brazilian courts.

As part of those criminal prosecutiotise Accounts are subject to eight
restraining orders issudxy courts inBrazil. See Renewed App. [Dkt. 59], Exs. A-tBrazilian
Restraining Orderskee also Dallagnol Aff,, Att. A (Order of Court of the First Instance in Sao
Paulo ratifying restraining order against the Harborside and Safepattsg. The
Government filed this sugeekingo register and enforce restraining ordessued by the
Brazilian courtgincluding the Brazilian Restraining Orders at issue hama] the Court issued a

restraining order See Restraining Order [Dkt. Z]. Due to intervening circumstances described

! None of the criminal defendants in Brazil is a U.S. citizen. They are Bracilizens or
residents, with the exception of Marianel Gandolfo Miranda who is a Uruguayam citide
resident.

2 Deltan Marinazzo Dallagnol is a prosecutor in Brazil. A court may rely omiafiion ‘set

forth in an affidavit describing the nature of the proceeding or investigation undieraay

foreign country, andetting forth a reasonable basis to believe that the property to be restrained
will be named in a judgment of forfeiture at the conclusion of such proceeding.” 28 U.S.C.

§ 2467(d)(3)(B).

% Fernanco Mottola is a former Brazilian judge.

* The original Orer enforcing the Brazilian restraining ordesee Order [Dkt. 2], included
thirteen kank accounts, but the matter has been resolved as to the Accounts of Piedade Pedro
Almeidaand Fares Baptista Pint&ee Consent Order [Dkt. 44] (lifting the restraint on account
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below, heU.S. Government now has filed a Renewed Application for registration and
enforcement of the Brazilian Restraining Ordersn essence seglg the continued restraint of
the Accounts — based on thkkegedinvolvement ofeach Account, of theBeneficial Owners
andof theoffshorecorporations named on the Accourtsacriminal money laundering
scheme

The United States and Brazil are parties to a Mutual Legal Assistance Treaty
(MLAT), whereby the United States is obligatetier alia, to assist Brazil in forfeiture matters.
See Treaty on Mutual Legal Assistance@miminal Matters, U.S- Brazil, Oct. 14, 1997S.

Treaty Doc. No. 105-42 (ratified by U.S. Sept. 28, 1998). On February 12, 2008, Brazil sent a
formal MLAT request to the United States, seeking enforcemetst cburts’restraining orders
on the Accountsincluding the Brazilian Restraining Orders at issue here.

The MLAT requestrose from the Braziliaprosecution of numerous individuals
including the Beneficial Owners. The individuals were known as “doleinosgning dollar
dealers, and were namiudthe MLAT. An investigationconducted by theBanestado Task
Forcé€ had foundhat certain doleirothathad accounts at Merchants Bank were receiving funds
from known drug organizations operating in South and North Amefiba.doleiros accepted

cash from customers in Brazil and transmitted the funds to Maria Carolinacdladaf®rmer

9204181 in the name of Fares Baptista Pinto (Baptista Pinto Account); Order [Dkt. 60]
(enforcing restraining o|t as to acount 8200875 in the name of Piedade Pedro Almeida in
light of a final Brazilian forfeiture judgment)Also, pursuant to a consent order, some of the
funds were releagefrom the Mabon, Gatex, and Harber Accour@=e Order [Dkt. 50] (consent
order releasing certain fundsfficientto pay attorney’s lien)As a result of these developments,
the amount the Government seeks to restrain has been reduced from the original amamt of
$12 million. While the Consent Order that lifted the restraint on the Baptista Picbai#tcalso
lifted the restraint on the Avion Accousee Consent Order [Dkt. 44], in the Renewed
Applicaton the Government again seeks to restrain the Avion Account.
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assistant vice president at Merchants Baftom time to time, the doleiros directed Ms. Nolasco
to transfer funds to other accounts, attengpto create the appearancdeagitimate business
activity. Brazil allege that the corporations thate named othe Accounts had no legitimate
business activities.

Ms. Nolasco was indictad the United Stateand on October 4, 2004J|eaded
guilty to charges of operating an unlicensed money remitter business in violation of 18 U.S.C.
8 1960 and to charges of tax evasi@e United Statesv. Nolasco, Crim. No. 04-617 (D.N.J.).
In her plea agreement, Ms. Nolasco admitted that all of the Accounts were thiobse offense
in violation of 18 U.S.C. 8§ 1960 or are traceable to such property, and thus are subject to
forfeiture Id., Plea Agreement [Dkt. 26] at 4. In the course of the criminal prosecution of Ms.
Nolasco,the U.S. District Court for thBistrict of New Jerseissued seizure warrants fiaore
than $21million located in U.S. bank accounts, including the Accounts at issue here. In
December 2004, a consent judgment of forfeiture was entered, but account fileltiefaims
for the return of the funds. The District of New Jersey granted summary jotiggtbe account
holders, finding that the funds were not properly forfeited because Ms. Nolasco had no lega
interest in them.Seeid., Order [Dkt. 153]Am. Orcer [Dkt. 154], Order Releasingqgperty
[Dkt. 157]. Before the fundwerereleased, however, the New York County Attorney’s Office
initiated a state civil forfeiture action and obtained a writ of attachment dkctimaints. See
Mot. to Intervene [Dkt. 7t 7-8. Litigation ensued, but eventually the New York forfeiture case
was dismissed as moot because the funds were transferred out of New York'stionisdithe

United States pursuant to the MLA@quest Id.



TheBeneficial Owners allegedigperated the Accounts and effectively controlled
theoffshorecorporations in whose name theodunts were opened. he Brazilian government
asserts that the corporations were shell corporations, mere frontedat dkctivity by the
Beneficial Owners.Dallagnol Aff. § 5(19). In Brazil, the Beneficial Ownemrechargedwith
violations ofBrazilian criminal laws against the operation of illegal or unlicensed financial
institutions, conspiracy to commit criminal financial activity, and the launde proeeds of
crime. See generally Dallagnol Aff.§ 6 Brazilian Restraining OrdersSpecifically, the
Beneficial Ownersrecharged with the following crime®Brazilian Law 7492/86, Art. 4
(prohibiting fraudulent opeti®n of a financial institutio)) Art. 16 (prohibiting operation of an
unauthorized financial institution Art. 22, (prohibiting unauthorized moneyaokange
operations); Brazilian &w 9613/98, Art. 1 (prohibiting concealment and disguise of the true
nature, origin, location, disposition, movement, or ownership of assets that resultcfsom a
against the Brazilian financial systgrandBrazilianPenal Code 888 (criminal conspiracy).
See, eg., Renewed App., Ex. Bt 1.

The Brazilian authorities allege that the Accouwarts subject tdorfeiture
becausdrazilian law provides thairoperty involved in money laundering is subject to
prejudgment restraint and later forfeitui®ee Gov't Opp. [Dkt. 10], Ex. 3 (Aragff.) > 1 62
64. If the Beneficial Owners are convicted of the crimleargel, theBrazilian cours may order
the Beneficial Ownerto forfeit an amount equal to the sum of all the offenses comnaittell

funds used to commit the offenses chargeldy 66. Under Brazilian law, a court can ordex t

> Vladimir Aras is a posecutoiin Brazil.



provisional restraint of assets owned by an accused where a forfeiture dikgdy.idd. 1 64-
65. Brazilian ProsecutdDallagnolfurtherexgains

(10) According to Article 91 (item I, letter b) of the Brazilian Crimdli

Code, the forfeiture of the economic products and profits produced by the
crime is an effect of the criminal conviction. Likewise, under Article 7
(item 1) of the Money Laundering Act (Law # 9.613/98), goods, rights,
and values that are the object of money laundering must fleédd; as a
result of the criminal conviction. Both acts, however, protect the right of
victims and owners of property who have acted in gadt-

(11) One of the means granted by the Brazilian Law to seize assets that
can be object of future forfeital is the sequestratiofursuant to Article

126 of the Brazilian Code of Criminal Procedure, the requisite of the
sequestration consists of vehement indicia of the illegal origin of the
assets. Under Article 4 of the Money Laundering Act, the requisite of the
apprehension consists of enough indicia that the assets are object of
money laundering. Traditionally, in both cases, the existence of evidence
of a probable cause is required.

(12) The sequestration, under Brazilian Law, is possible wheneverisher
a crime that bore assets. There are no distinctions among crimes, since

they have produced ill-gotten assets. Therefore, it is not important who is
in possession of the assets when they are seized, but what is their origin.

(15) After theseizure of assets, although it is not necessary, the
prosecutor’s office includes a request for their forfeiture in the petition in
which the formal charges are presented to the Judge. In the Merchants
Bank Case, this occurred.
DallagnolAff. 115(10)-(12), (15). Brazilian law provides for a “double degree of jurisdi¢tion,
wherebyafterasentence ismposed by thérst trial court,theparties can appeal and tbeurtof
appealseviews de novo botlthe facts anthe law; in essencéhis first appal gives a defendant

a right to a second triald. 1 5(4). The cases are subject to three levels of agy@datea final

judgment of conviction and forfeiture entered.ld.; Status Report [Dkt. 13] at 7.



While the Brazilian Restraining Orders raman place, the prosecutions of the
Beneficial Qvners of the Accounts are continuing dhd Brazilian courts have not entered any
final judgments of either acquittal or conviction. The status of the Brazilegsegutions is as
follows:® Brazilian prosecutors have obtained convictions of Pompeu Costa Lima Pinheiro Maia
(Beneficial Qvner of the Maia and Tigrus Accounts) and Janine Ribiero and Joacyr Reinando
(Beneficial Qvners of the Chettair Accountlee Dallagnol Aff. ] 61), (4) TheBrazilian
courts thuave entered sentencing démms ordering forfeiture of the Maia, Tigrusnd
Chettair Accounts.ld. Similarly, Brazilian prosecutors obtained convictions of Ruy Ulhoa
Cintra de Araujo and others with a legal interest in thewdas Account, and th@razilian court
ordered that the Farswiss Accolet forfeited. Reply [Dkt. 83], ExX2 (Martello Aff.)” at9.
Although the courts entered judgments of convictions and forfeiture agaissirttieiduals,
the convictions and forfeiturese notfinal because appeals are pendihgy at 10; Dallagnol
Aff. 11 €1), (4).

The Brazilian trial court acquitted theeBeficialOwnersof the Avion Account,
Gustavo Zerfan Harber and Michael Homci Harber. However, the prosepptaled and thus
there is no fingjJudgmentin that case Dallagnol Aff. I 6(5). With regard to the Midland
Account andBeneficial QvnersHenrique Lamberti and Marianel Gandolfo Miranda, the
Brazilian prosecution is currently suspended dubéadefendants’ challenge to service of

process Id. 1 6(3). Messrs. Lamberti and Gandolfo Miranda livEiiaguay. It is anticipated

® Because the Gatex, Harber, and Mabon corporations have not filed objections to thedRene
Application to enforce the Brazilian Restraining Orders, the status of #zdi&n prosecutions

of the Beneficial Owners of these accounts is not reported here.

’ Leticia Pohl Martello is a prosecutor in Brazil.
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that when the service issue is resolved, the prosecutibresume. Id. As to the Harborside
and Safeport Accounts, the Brazilian court voided the prior criminal convictiBargfficial
OwnerMr. da Cunha Canto Kneésgue to improper venue. Tleurt transferred the case to
the proper venu@ndthe transfereeourt ratified the restraining order previously issued again
the Harborside and Safeport Accounts. Dallagnol Aff., Att. A (Order of Court ¢fitkie
Instance in Sao Paulo, dated June 22, 2011). The issue of Mr. da Cunha Cant® i§odese
remains pendingSee Dallagnol Aff. 1 3(4), 6(25.

As noted aboveht offshore arporations named on the Accounts cannot be
subject tacriminal prosecutiomn Brazil. See Mottola Aff. § 17. Even so, the corporations may
contest theestraintof propertyin which they claim an interest in Braaih courts. See
DallagnolAff. 1 5(10), (14), (17), (18). So far, they have not donddd] 5(18).

The Governmendriginally filed this suiton April 25, 2008seekingto register

andenforcerestraining orderas requested in the MLATFour days later, the Court issued an

® The Renewed Application named as beneficial owners of the Harborside and Safepor
Accounts Joao Carlos da Cunha Kneese and Ronaldo Speiss Fernandes Cortez. Subsequently,
the Brazilian court has determined that the “real manager” of these accounts wlasOvinha

Canto Kneese. Dallagnol Aff. § 6(2)(f).

® The Government has been surprisingly lem=in its briefing. It has made multiple errors
concerning the status of the underlying criminal cases and has failed to ajgptteeispecific
facts set forth in its own filing, the Dallagnol Affidavit. For example, the Gawent asserts
that the Feswiss conviction was a “final” order, when it was still subject to apgeatpare
Renewed App. at 9 n\&ith Dallagnol Aff.§ §1), 6(4). The Government alleges that Mr. da
Cunha Canto Kneese was convicted and the Harborside and Safeport Accountsiaree
forfeited, without acknowledging that the conviction was later voided and thatptiosewas
resumed in a new venu€ompare Reply [Dkt. 80] at 15, 17 and Reply [Dkt. 81] at 11 wi¢h
Dallagnol Aff. 1 3(4), 6(2). Also, the Government reptrtd Isabel Cristina Dutra Pinheiro
Maia (a signatory on the Tigrus Accousee Application [Dkt. 1] at 15), was convicted, when
the Dallagnol Affidavit indicates that she was acquitt€dmpare Reply [Dkt. 81] at 11 n.ith
Dallagnol Aff. 16(4)(i).



order restraining various accounts, including the Accounts at issueSgeri@estraining Order
[Dkt. 2]. Formal notice was provided to interested persons located in Brazil and tcstiegreff
corporations via their registered agerfise, e.g., Status Reports [Dkt. 5, 13, 25, 31, 32].

In 2010, the D.C. Circuit ruled inchfferentcase tha8 U.S.C. § 2467(d)(3) did
notallow restraint of asseia the Lhited Stateshat had not yet bedhe subject of a final
judgmentof forfeiturein a foreign country.See In re Brown Bros. Harriman & Co. Account No.
8870792 in the name of Tiger EyeInv. Ltd., 613 F.3d 1122, 1126-27 (D.C. Cir. 2010}i¢fer
Eye”). In recognition of the ruling iffiger Eye, the Government moved to amend this Ceurt
restraining ader to continue the restraint orcéounts already namedfinal Brazilianforfeiture
judgmentsand to releasether Accounts as to which final judgment had not yet been obtained in
Brazil. Mot. to Amend [Dkt. 37]. Congress thamende®8 U.S.C. § 2467(¢3), and the
Government subrttedthe Renewed Aplicationnow before the Court. In light of the Rewed
Application, the Court denied as mobéetGovernment’snation to amend.See Minute Order
(Feb. 24, 2011).

The followingBeneficial Ownersand corporations named on the Accounts have
intervened in this matter and have filed objections to the Government’s Renewed thpplica
Chettair Business, Inc., Harborside Corporation, Safeport Investment Canpokéitlland
Financial,Inc., Avion Resources Ltd, Tigrus Corporation, Pompeu Closta PinheiroMaia,
Isabel Cristina MaiagandFarswiss Asset Management L{dollectively “Intervenors”).See
Intervenors’Opps. [Dkts. 69, 70, 79]. The Intervenors joineckisch of thethers’ objections.
The Gatex, Harber, and Mabon Corporations have not filed any objections to the Renewed

Application.
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II. LEGAL STANDARD

The Renewed Pplication to enforce the BrazilidRestrainingOrders is brought
underthefederal law thagoverns the enforcement of foreign judgments, 28 U.S.C.
8 2467(d)(3), as amended by the Preserving Foreign Criminal Assets faturerfet of 2010
(“2010 Amendmeri}. Before the 2010 Amendment, 28 U.S.C. § 2467(d)(3) provided:

(d) Entryand enforcement of judgment. —

(3) Preservation of Property-

(A) In general. To preserve the availability of propettyject to a

foreign forfeiture or confiscation judgment, the Government may

apply for, and the court may issue, a restraining order pursuant to

section 983(j) of title 18, at any time before or after an application

is filed pursuant to subsection (c)(1) of this section.
28 U.S.C. § 2467(d)(3)(Aemphasis addedpre-2010 version).Critically, the 2010
Amendmentewrotesubsection (A),hlatpart of the statutéhatTiger Eye had ruled allowed only
post judgment restraining orders. &sended28 U.S.C8§ 2467(d)(3)(A) noweads:

(d) Entry and enforcement of judgment.

(3) Preservation of Prepty. ---

(A) Restraining order. ---

(i) In general.To preserve the availability of propesybject to civil or

criminal forfeiture under foreign law, the Government may apply for and

the court may issue a restraining ordeany time before or after the

initiation of forfeiture proceedings by a foreign nation.
28 U.S.C. § 2467(d)(3)(A) (emphasis added).

As the law now stands, a proceeding under 28 U.S.C. 8§ 2467 (“§ 2647
Proceeding”}o enforce and register a foreign restraining order arisesdrfmreign court’s

determination that propertyay be forfeited together with an official request by the foreign
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nation to the United States to preserve the availabilitheproperty in the United States during
the foreign court proceedindis revised 28 U.S.C. § 2467(d)(3)(A% clear that a final
judgment of forfeiture is not a prerequisite. A U.S. court ev@prcea restraining order on
property subject to forfeiture “at any time before or after” the beginnifgreiign forfeiture
proceedings.

In a 8 2647 Proceeding, a conray “register an@nforce a foreign restraining
order that has been issued by a court of competent jurisdictiahforeign country and certified
by the Attorney General.28 U.S.C. § 2467(d)(8B). Six criteriamust bemet before a court
can enforce foreign restraining order

(2) the United States and the foreign government that issued the

restraining order are parties to a formal international agreement providing

for mutual fofeiture assistanceseeid. § 24678)(1),

(2) the violation of foreign law giving rise to forfeiture would constitute a

violation that would give rise to forfeiture if committed in the United

Statesseeid. § 2467(a)(2) (known as the “dual forfeitability”

requirement)

(3) the Attorney Generalertifiesthat it is in the interest of justice to
enforcethe foreign orderseeid. § 2467(b);

(4) the foreign order was issued consistent with due prossessl,
§ 2467(d)(MA);

(5) the forégn authority had subject matter jurisdiction to issue the
restrainf seeid. §2467(d)(1)(G; and

(6) there is no reason to believe the foreign order was obtained by fraud,
seeid. §2467(d)(1)(8.%°

9 The fourth, fifth, and sixth requirements anade applicable to actions to enforce restraining
orders pursuant to 28 U.S.C. 8§ 2467(d)(3fiiX)) .
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The Governmerdrgueghat these six criteria have been met andtti@Court
should issue an ordeggisteringandenforcingthe BrazilianRestrainingOrders. See Renewed
App. at 1417. It notes: first, the United States and Brazil are parties to a formal MLAT
second, the underlying criminal conduct for these offensesmmitted in the United States,
would violate U.S. criminal lawand would be subject to forfeiture; third, the Department of
Justice certified that it i the interest of justice for the United States to seek enforcement of the
Brazilian Restrainimy Orders specified in the MLAT requeStfourth, the Brazilian prosecutions
have sufficient due process protections; fifth, the Brazilian criminal cbad$roper subject
matter jurisdiction to issue the prejudgment retraining or@erdsixth, there isno contention
that the Brazilian Restrainingr@ers were obtained by fraud.

Not assuagedhé Intervenorasistthattheir due processghtsareviolated by
the enforcement of a foreign restrainmglerwithout aprerestrainhearing. heyalsocontend
the Government has not established dual forfeitability.es the Government has not presented
sufficient evidence that the allegeidlations of Braziliarlaw giving rise to forfeiture would
constituteviolations of U.S. law if committed here.uRher, they argue that the Ex Post Facto
Clausein the U.S. Constitution, U.S. Const. Art. I, 8 9 clid; § 10 cl. 1pars retroactive
application ofthe2010 Amendment. Finally, they contend that the Brazilian restraining order

against the Harborsedand Safeport Accounts is no longer valid and cannot be enforced.

1 The Attorney General delegated certification authority to the Assistant AttGrasyal for
the Criminal Division of the Department of Justice (DOOQn April 17, 2008, the Assistant
Attorney General for the Criminal Division of DOJ certified restraining i&rél@ enforcement
under § 2467(b)(3), and on February 11, 2011, recertified the Brazilian Restraining Or@ers und
the statute as amendefkee App., Ex. 1 (certification); Renewed App., EX. 1 (recertification).
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[11. ANALYSIS

A. Due Process

The Intervenors complain vehemendlyout thanitial seizure of the Accounts by
New York statecourts arguing that this violated due process. Tamphasie thatthe original
forfeiture of the Accounts in the Nolasco prosecution was reversed (since MsciNbkd no
claim to the funds) The Accountsoriginaly were seized while the funds weraunder the
jurisdiction of the State of New Yorknd befae they were transferred to the United States
pursuant to the MLAT request. Theopriety of the actions of New York courts is not subject to
review by this Court. The onligsue here is whethennder 28 U.S.C. § 246&s amendedhe
Government is entitled to an order tegister andenforce these Brazilian prejudgment
restraining ordersNotably, his isnot a suit for forfeiture under U.S. law.

The Intervenors also raise arguments that pursuant to statute and the U.S.
Constitution, they are entitleto a due process prerestraint hearifilgey claim thatproceeding
under 28 U.S.C. § 2464 “§ 2467Proceeding”’yequiresa prerestrainhearingbecausét states
that“the procedural due process protections for a restraining order under sectiorB&BE))
18" must be provided. 28 U.S.C. 8§ 24@){3)(A)(ii). The argument has facial appeal but does
not stand up upon scrutiny of the plain statutory language of 8 983()).

Section 983(j) of Title 18 provides:

(1) Upon the application of the UnitedaBes,the court may enter

a restraining order or injunction . . . or take any other action to

seize, secure, maintain, or preserve the availability of property

subject to civil forfeiture--

(A) upon the filing of a civil forfeiture complaint alleging that the

property with respect to which the order is sought is subject to civil

forfeiture;or

14



(B) prior to the filing of such a complaint, if, after notice to
persons appearing to have an interest in the propamnty
opportunity for a hearing, the court determines that

(i) there is a substantial probability that the United States
will prevail on the issue of forfeiture . . . . ; and

(i) the need to preserve the . . . property . . . outweighs the

hardship on any party against whom the order is to be

entered.
18 U.S.C. 8 983(j)(1) (emphasis adde8gction983(j) speaks in terms of procedural stieps
civil forfeiture to the United Statedn a § 2467 Proceeding, Congress has directed that
“references in such section 983(j) to civitflmture or the filing of a complaint shall be deemed
to refer to the applicabl®reign criminal or forfeiture proceedings.” 28 U.S.C.
8§ 2467(d)(3)(A)(i))(I)(aa). Thus, the pendency of a foreign criminal proceeding satisfies the
termsof 18 U.S.C. § 938(j), whichpermits a court to enter a restraining ongign the
institution of foreign criminal or forfeiture proceedintfsin the context of a § 2467 Proceeding,
8 983(j)mandates preestraint hearing onlwhenthe Government seeks a restraining order
before the institution of a foreign criminal or forfeiture proceedirge In re Restraint of All
Assets Contained or Formerly Contained in Certain Inv. Accounts at UBSFin. Servs., Inc., No.
11-452, 2012 WL 1744463, *6 (D.D.C. May 17, 2012) (finding that the hearing required by 18
U.S.C. § 983(j)only applies at the prefiling stage of foreign criminal or forfeiture peatings
and when there is no preeding in which to challengbkd restraint in t foreign county”).

There is no dispute in this case that Brazilian prosechtmsinstitutedcriminal proceedings

against thd8eneficial Qvners of the AccountsThus, there is no statutory requirement for a

12 Seealso 21 U.S.C. § 853(e)(1)(A) (in a criminal proceeding, a restraining order may be
entered upon the filing of the indictment or information, without a prerestraint hearing)
15



prerestraint hearing on Intervenors’ objections to teggisn and enforcement of the Brazilian
RestrainingOrders.

In addition to theistatutoryargumentsthe Intervenorglaim they have a
constitutional right to a prerestraimearing. They assert thisie lack of a prerestraint hearing
violatestheir rights under thdue process dse of the Fifth Amendment. U.S. Const. amend. V
(providing that no person “shall be deprived of life, liberty, or property, without due protes
law ..."). Due process mandates notice and an opportunity to be faea meaningful time
and in a meaningful mannerMathewsv. Eldridge, 424 U.S. 319, 333 (1976).

To determine whether due process requires a heiareg@articular case court
mustexamine thdactors set forth iMathews v. Eldridge. United Statesv. E-Gold, Ltd., 521
F.3d 411, 415 (D.C. Cir. 2008%e also United States v. Holy Land Found. for Relief and Dev.,

493 F.3d 469, 475 (5th Cir. 200Tjt{ng cases).Mathews v. Eldridge defined the relevant
factorsfor consideration as follows(1) the private interest that will be affected by the restraint;
(2) the risk of an erroneous deprivation of such interest through the procedure8)sex

probable value, if any, of additional or substitute procedural safeguardgt)dnel

Government’s interest, including the burdémat the hearing would entaiHoly Land, 493 F.3d

at 475 (citingMathews v. Eldridge, 424 U.S. at 335). Thus, when the Government seeks to
restrainassetsn order to removéhemfrom the control of a defendant, the duegess clause
comes into play and a predeprivation hearing “would normally be in or&e@Gdld, 521 F.3d at
416-17. However, under extraordinary circumstances notice and a hearing may be postponed
until after the deprivationld. at 417. Extraordinargircumstances exist, for example, where

there is a need for prompt action (such as to freeze monies that could be djsgikigted) and

16



there is an important government insdrat stake (such a® separate a criminal from-gjotten
gains or to lessetine economic power of organized crime), leadiagrtsto permit the restraint
of assets without a prerestraint hearingeeid. at 41516 (“[I]n the case of a criminal
proceeding in which the government may ultimately have rights in the pr@bessue,
immediate protective measures must be taken in order to prevent dissipatiomioradiete of
the assets before the time for trial is reacheth’tontrast, irlUnited States v. James Daniel
Good Real Property, 510 U.S. 43, 52-57 (1993), the Supreme Court found that a hearing was
required before real property could be restrainedhat case, there were no exigent
circumstances requiring immediate restraihthe real estate at issbecausehere was no
evidence that the property would be sold or would deteriorate beferestrainhearing could
be held.

Due process does n@tguire a prerestraifitearing on an application to enforce a
foreign restraining order in thextraordinarycircumstances of this case. Timederlying
criminal prosecutions already wergtiatedin Brazil. The Accounts might be quickly dissipated
if not restrained, and the assets are alleged to be the proceeds and instriionenés

While theCourt will not grant grerestaint hearing under the circumstances of
this caselntervenors also requespast restraint hearing. See Opp. [Dkt. 70] at 9. It is not
clear whetheintervenors have aght to apost restrainhearing. Due process does not
automatically require a post restraint hearing, but one may be granted upon a properly supported
motion. United Satesv. Jones, 160 F.3d 641, 647 (10th Cir. 1998).

Courts have required a post restraint hearing when assets might be re&ragned

long period of tme. In United Satesv. Crozier, 777 F.2d 1376 (9th Cir. 1985het Ninth Circuit
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required a post restraint hearing where assets @sti@ined and would continue to be restrained
for an extended period. Emphasizing that due process requires an opportunity to be heard at a
meaningful time and in a meaningful manner, the court found that the risk of an erroneous
deprivation of property was high where the criminal case was filed and the al@fermioperty
was seizedive yearspreviouslyand the trial ad appeals might take several years margés
F.2d at 1383-84.

Courts also have required a post restraint hearing to protect a criminadatefe
Sixth Amendment right to counsel cases where the defendant asserts that he needs access to
the restraied funds in order to pay defense coun&eGold, 521 F.3d at 421 Even sothe
D.C. Circuitin E-Gold expressly declined to go further. “We need not determine, nor do we
determine, whether the due process rights of the defendants compel suchgwleani the
assets are not necessary to obtaining counsel of chaateAs a result of the uncertainty in this
area of law, courteend to assume without deciding, that under certain circumstances a post
restraint hearinghould be heldSee e.g., United States v. Melrose East Subdivision, 357 F.3d
493, 500 (5th Cir. 2004) (“[W]e assume without deciding that due process can mandate a post-
restrain hearing under 8 983(j)(1)(A&Y), least in certain circumstarstE see also Kadi v.

Geithner, No. 09-108, 2012 WL 898778, *23-24 (D.D.C. Mar. 19, 2012).

13 The majority of the Circuits agre¢nited Sates v. Melrose East Subdivision, 357 F.3d 493,

499 (5th Cir. 2004) (collecting casebt see United Satesv. Bissell, 866 F.2d 1343, 1354 (11th
Cir. 1989) (even where funds are needed to pay criminal defense counsel, a postmestiat

is requiredonly if a balancing test is satisfied). Intervenors have not indicated that thegrequir
their assets in order to pay criminal defense counsel. Even if they did, the Bigtidment

would not be implicated since they are not being prosecuted in the United States.
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Applying Mathews v. Eldridge, the Court here finds that the risk of an erroneous
deprivation is higlbecausehe property was restraingdars age— in 2008 pursuant to the
original restraining ordéf — and t may take several more years before the underlying criminal
prosecutions and appeals are completed in Bra¥ithout deciding that Intervenors actually
have a “right” to a post deprivation hearing, the Court will schedule a he®ingeparate
Order, the Courwill set forth a briefing schedule regarding issuestedto the hearing.

Intervenorsalsoargue thaputting the burden on them of showing a lack of due
processn the foreign criminal prosecution is unfair and itself violates due pgdteBo the
contrary, this allocation of the burden of proof comports with due process anrteBure
law. In criminal forfeiture proceedingan individual who files a claim to the property has the
burden of proving by a preponderance of the evidence that he has a superior right tcetitye prop
or is a bona fide purchaser for value. 21 U.S.C. § 853(c), (sgB)nited Satesv. McHan,

345 F.3d 262, 269-70 (4th Cir. 2003) (under 21 U.S.C. 8883rd party may file a claim only
aftera defendant isentenceddue process is not offended by limiting participation of third party
claimants to post trial ancillary proceedihgSimilarly, n civil forfeiture proceedings, an
innocent owner whiiles a claim bears the burden of proving innocent owneisha

preponderance of the evidence. 18 U.S.C. § 983(d)(1).

14 See Restraining Order [Dkt. 2].
15 Intervenors have not alleged that the Brazilian court proceedings fail fiycaith U.S.
notions of due process. In fact, the proceedings in Brazil appear to meet thementsref due
process under U.S. law. For example, criminal defendants il Bragt be informed of the
charges against them, are entitled to an attorney, have a right to be heardtogl gudee, have
the right to confront and cross examine witnesses, and may appeal througrerevals.
Dallagnol Aff. § 5(1)-(8).
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Intervenors further insist that the Accounts cannot be subject to the Brazilian
RestrainingOrders because the Accounts were hBldorporations and the cor@ions are not,
and cannot be, subject to prosecution in Bra¥etBrazilian law does not concern itself with
the location of the fundsr with the identity of the current holders. InsteBdazilianlaw
focuses on the source of the fundasonies are forfeitablié they arethe proceeds or the
instrument otrime. Dallagnol Aff. 5(12) (“[S]equestration, under Brazilian Law, is possible
whenever there is a crime that bassets. ... [l]tis not important who is in possession of the
assets when they are seized, but what is their orighxds Aff. 11 65-66 tating that Brazilian
law provides that all assets owned or controlled by a criminal defendant masgrbenesl and
upon conviction, the Brazilian court may order the forfeituraredmount equal to the sum total
of all offenses committedogether with any proprthat was used to commit affense)

Brazilian legal officials have formally notified this Court that these spe&tdtounts are subject
to forfeiture in Brazil if tle criminal prosecutions of theeBeficialOwners are successfutee
Dallagnol Aff. § (10) (forfeiture of the preeds and instruments of crime is an effect of criminal
conviction in Brazil). For purposed theU.S.Government’s request for initial registration and

enforcement of the Brazilian Restraining Ordénst notification is sufficient

1 A § 2467 Proceeding cannot be used by a foreign criminal defendant to challenggra forei
restraining order on any ground that is the subject of litigation in the foreign &ear28
U.S.C. 8§ 2467(d)(3)(C) (“No person may object to a restraining order under subpardgraph (
any ground that is the subject of parallel litigation involving the same propattistpending in
a foreign court.”). The beneficial owners of the Accounts and the corporatioesl manthe
Accounts may contest the restraining osderBrazil, though they have not done so. Dallagnol
Aff. 1 5(10), (14), (17), (18).
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B. Dual Forfeitability

Intervenors contend that the United States has not submitted evidence of “dual
forfeitability” as required in a 8 2467 Proceedirgge 18 U.S.C. § 2467(a)(2)(A)Federal law
limits enforcement of oreign restraining ordep instances in which the allegemlation of
foreign law giving rise to forfeiture would constitute a violatadrJ.S. law that would give rise
to forfeiture The Government has satisfiéx tdual forfeitability requirementThe original
application detailed the alleged illegal money transmitting activities involving the Atscee
App. [Dkt. 1] at 10-16, and the Government has supported these allegations and provided more
detail in the Dallagnol Affidavit See Dallagnol Aff. § 6. The BeneficialOwners of the
Accounts are being prosecutedBrazil for violations of laws against the operation of illegal or
unlicensed financial institutions, conspiracy to commit criminal financial actinty tlae
laundering of proceeds of crim&ee Brazilian Law 7492/86, Art. 4 (fraudulent operation of a
financial institution), Art. 16 (operation of an unauthorized financial institutiort),2®r
(unauthorized money exchange operations); Brazilian Law 9613/98, Art. 1 (prohibiting
concealment of origiandownership of assets obtained aEts against the Brazilian financial
system); Brazilian Penal Code288 (criminal conspiracy). The Accoumti®e subject to
forfeiturein Brazil upon final conviction of the defendarkere See Dallagnol Aff. § 6; Aras
Aff. 1 62-66.

At least some ohe underlying criminal conduct for these offenses, if committed

in the United States, would violate U.S. criminal laws, namely 18 U.S.C. § 1956 (money
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laundering) and § 1960 (unlicensed money remittfgfor example, Ms. Nolasco pleaded
guilty to violations of 8 1960 for her role in assisting the criminal defendants whxearg
prosecuted in Brazil. The assets subject to forfeiture in Brazil would be subjedeiturehere
if the Brazilan defendats had committed similarimes in the United State€riminal proceeds
traceable tallegal acts that violate 18 U.S.€8 1956 and 1968@re subject téorfeitureunder 18
U.S.C. 8981(a)(1)(A) and (Cand § 982(a)(1). Intervenors’ argument to theremn is without
merit.

C. Ex Post Facto Clause and Retroactivity

Inasmuch as the law was amended during the course of this litigatioue ey
arguethat a8 2467 Proceedingnder the amended lavonstitutes retroactive application of
criminal law andviolates the Ex Post Facto Clause of the U.S. Constitulibe. Ex Post Facto
Clause forbids the making of a punitive law that applies retroactively. U.S..@onst 8 9 cl.
3;1d., 8 10 cl. 1Weaver v. Graham, 450 U.S. 24, 28 (1981)It applies to legislation that is
criminal or penal in nature, rather than civil or remedidhited States v. All Assets Held at
Bank Julius Baer & Co., Ltd., 571 F. Supp. 2d 1, 7 (D.D.C. 2008). Intervenors contendihat t
2010 Amendment —which rewrotel8 U.S.C. § 2467(d)(3)(A) tallow restraining orderbefore
or after thanitiation of foreigncriminal orforfeiture proceedings — “imposes the punishment of

forfeiture for an act after its commissionOpp. [Dkt. 69] at 15.

" The Beneficial Owners and the corporations named on the Accounts could be prosecuted here.
A foreign money transmitting business that engages in money laundering througta l& of
bank account can be prosecuted under 18 U.S.C. § 1960, even though the business has no
physical presence in the United Stat8se United Sates v. Mazza-Alaluf, 621 F.3d 205, 210-11
(2d Cir. 2010).
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The Ex Post Facto Qlae requires determination ¢f) whether Congress
intended the statute to be punitive and (2) even if Congress called the siwilitenstead of
“criminal,” whether the statute fso punitive in purpose or effect as to negate [the] intention to
callit ‘civil.” Smithv. Doe, 538 U.S. 84, 92 (2003). The answers to seven questions guide this
analysis:

(1) doesthe sanction involve an affirmative disability or restrafht;

(2) hasthesanction beehistoricallyregarded as a punishment;

(3) is scienter required befothe sanction comes into play;

(4) will the sanction promote the traditional aims of punishment,
retribution, and deterrence;

(5) is the acto which the sanction applies already a crime;

(6) could an alternative purpose to which it may rationally be conneeted
assigned to the sanction; and

(7) doesthe sanction appears excessive in relation to the alternative
purpose assigned?

Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1963)hese factors are not exhaustive,
but trey are “useful guideposts.8mith, 538 U.S. at 97.

Intervenors argue thédctors 2 4, 5, 6, and 7 weigh in favor of finding that the
2010 Amendment is punitive. Thenaintainthat theseizure of a person’s property historigall
has been viewed as punishment; the enforcement of a foreign government’s crimmajudg
serves as a deterrenthe behavior resulting in the restraint of propeéstdefined as a crime, both

in Brazil and in the United Statesnd the purpose of 18 U.S.C. § 2467(d)(3) isdeze the

18 An “affirmative disability or restraint” means imprisonmehinited Sates ex rel. Sandersv.
Allison Engine Co., 667 F. Supp. 2d 747, 752-53 (S.D. Ohio 2009).
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proceeds of a crime to ensure that the monies are not spent, transferred, or higdeenors

suggesthatthe alternative purpose of a § 2647 Proceeding (to hold property safe during criminal

prosecution)far exceeds what is necessary t@@mplish the alternative purpose as the seizure
is permitted to occur ‘at any time’ and the United States government has guthéeeze a
person’s assets for a period that could be years . . . based solely on a foreigisatfiegation
that theowner of the assets violated that country’s law.” Opp. [Dkt. 69] at 19. Interversess i
that most of theelevant factorgéavor a finding that the statute is punitiag applied here. They
urge the Court to find thdlhe lawcannot be appliegetroactivdy because to do so would violate
the Ex Post Facto Clause

This argument, however cogeistoontrary to all precedent and ultimately
unconvincing. Congress intended the 2010 Amendmentitenbedial not punitive It viewed
the 2010 Amendent asaway to “close the loophole” and prevesriminals from shielding it
gottenassets 156 Cong. Rec. H8539-01 (2010) at 8540. The Supreme Court hdseldribat

U.S. forfeiture statutes are civil, not criminal, in naturelUhited States v. Ursery, 518 U.S. 267

(1996), the Court determined that Congress intended 18 U.S.C. § 981 and 21 U.S.C. § 881 to be

civil proceedings. 518 U.&t288. The Court emphasized that forfeiture proceedingsnarem
againstproperty and nain personam againsia person It found “little evidence . . . that

forfeiture proceedings . . . are so punitive in nature as to render them crimhat’290. See

also Julius Baer, 571 F. Supp. 2dt 8 (applying forfeiture provisions to crimes committed before
statute was amended to include the releeantiesas subject to forfeiture because forfeiture

proceetdhgs are civil, not criminal).

24



In a similar mannera8 2467Proceedingvas intendedby Congessto operate as
acivil action that may be complementdoy but not the same as, a criminal prosecutitse
UBSFin. Servs,, 2012 WL 1744463 at * 7. This conclusion is supported by the fact that a 8
2467Proceedings in rem against the allegedlylibotten property and not against any person.
Notably, it is locatedn Title 28, Chapter 163 of the U.S. Code, whintiudes other civil
remedies.See 28 U.S.C. 88 2461-67. Further, as discussed above, a court must ensure that a
8 2467 Proceeding corfigs withthe due process protectioestablished b8 U.S.C. § 983),
which apply to civil matters in the United StatdBecause a 8467 Proceeding civil in nature,
thelimitations on criminal proceedings imposed by ExePost Fact&€lausedo not apply.

Whether the amended law can be applied retroactiseydifferent question.
Landgraf v. US Film Products, 511 U.S. 244 (19943et forth a twestepanalysisto determine if
acivil statute can be appliedtroactivéy. First, if Congress expssly statethata newstatute is
intended to haveetroactiveeffect then it can be so applied. Second, if legislative intent is not
clear,there is a presumption against retroactivipl1 U.S. at 280. In thatstancea court must
determine whether the new statute actualbyld have a retroactive effect, i,éwhether it
would impair rightsa party possessed when he acted, increase a geatylisy for past conduct,
or impose new duties with respect tartsactions already completedd.

Thestatutory interpretationrgedby Intervenorsalreadywaspresentedn a
different contextunsuccessfully, to the Second Circuitinited States v. Certain Funds
Contained in Accounts Located at the Hong Kong and Shanghai Banking Corp., 96 F.3d 20 (2d
Cir. 1996). Hong Kong and Shanghai Banking involved a civil forfeiture action under 28 U.S.C.

§ 1355(b), as amended, which allowed forfeiturproperty in a foreign country that constituted
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proceeds of drug smuggling.h@ Second Ciragtiheld that themendment t@8 U.S.C.

8 1355(b), whictextenabdjurisdiction for civil forfeiture to property outside thanited States
applied retroactively without violating the Ex Post FaCtause The Second Circuit determined
that the statuteoud be appliedetroactively becausé“would not take away any rights

possessed by a party, increase liability, or attach newdegakquences to past conduct.” 96

F.3d at 24.
The claimants never had any right to property resulting from illegal gains,
and their alleged drug smuggling and money laundering have always
carried criminal penalties. One of the legal consequences of drug
smuggling or money laundering is that the resulting illegal proceeds are
subject to forfeiture to the government.

Id.

The 2010 Amendmerib 28 U.S.C. § 2467 is analogous to statutoryamendment
addresseth Hong Kong and Shanghai Banking. Because the 2010 Amendment does not
expressly state that it is retroactive, the Cdextides whether it is truly retroactiveUponsuch
analysis, it is obvious that the 2010 Amendment does not impgiights, does not increase
liability for past conduct, and does raitach new consequences to past condlice Beneficial
Ownersnever had any legal right to property derived fronirtakdegedcrimes. Moreover, the
criminal penalties under Brazilian law include forfeiture; this consegusnwot changed in any
way by28 U.S.C. § 2467, as amended. In additioestraint of assets in the United States does
not increase the likédbod of conviction in Brazil, does not increase the severity of punishment
in Brazil, and does not render any condliegal thatwaspreviously legal in Brazil. As noted,
theBrazilian Restraining @lers may be challengéy the corporations or the individuals in

Brazil. Finally, the Court emphasizes that this is not a forfeiture case but m&reyey
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Proceeding at the request of a treaty partner to restrain property thaé sayjéct to forfeiture
if certain persons are convicted of crimes in Braz

A further sound argument supports this § 2467 Proceeding. Statutes that enlarge
or limit the jurisdiction of federal courts do not affect substantive rights butasiulsess the
power of a federal court to address a claim or disptte Landgraf, 511 U.S. at 274'We have
regularly applied intervening statutes conferring or ousting jurisdictiorntheher not
jurisdiction lay when the underlying conduct occurred or when the suit was )filddhé Court
finds that 18 U.S.C. § 2467 is suglurisdictional rule, as figrants federal courtgirisdiction to
enforce foreign forfeiture and confiscation judgments” and “to enter such ordery &g ma
necessary to enforce the [foreign] judgmentigjer Eye, 613 F.3d at 1126. iE2010
Amendmentpermittng the restraint of assets at the pre andjpdgiment stages of foreign
proceedings, expands tteamporaljurisdiction of U.S. courts teegister aneknforce foreign
restraining ordersBefore the 2010 Amendment, federal courts &atthorityto issuerestraining
orders on foreign requestly after a foreign forfeiturgudgmenthad been enteredd. at 1126-
27. As revised to provide wider temporal jurisdiction, 18 U.S.C. § 2467 doesexit aff
substantive rights and, thereforenot barredas havig retroactive application.

D. Harborside and Safeport Accounts

Intervenors Harborside and Safeport corporatassert thatthere is no foreign
forfeiture action’againsthem. Opp. [Dkt. 69] at 3. This claim is based on the fact tiat
underlying conviction of BneficialOwnerMr. da Cunha Canto Kneesas“voided by a higher
court in Brazil on the grounds that the judge who heard the case was incompeteattZ

Intervenors filecan dfidavit of former Brazilian trial court jdge Fernando Mottola, who
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attestedhat the incompetence of a judge voids any decisions that fodde, as if the
proceedings before him never took platé, Ex. A (Mottola Aff.) 11 7, 914 However,
Intervenors do not dispute that, in the underlydage andh the context oBrazilian law,the
term“incompetent” merelynearn that the initial prosecution was in @amproper venue.”
Dallagnol Aff. § 3(1), (2), (4).The Regional Court of the 4th Region found that the trial court
that convicted Mr. da Cunha Canto Knedbke Court of the First Instance in Curitjistate of
Paranawas the wrong venue and ordered the case transferred to the Court of thestainstel

in Sao Paulo, State of Sao Paulo. Mottola Aff., Ex. A (Order of Regional Court of the 4th
Region, dated May 19, 2011). At the time the Mottola Affidavit was filed, no new casedrad be
commenced againMr. da Cunha Canto Kneese. Mottola Aff. § 14. Since that time, however,
the case was transferreghdmost importantlythe Court of the First Instance in Sao Paulo
ratified the restraining order previously issued against the Harborside apdrSafecounts.
Dallagnol Aff., Att. A (Order of Court of the First Instance in Sao Paulo, dateel 22, 2011).

As a result, théact that Braitian prosecutors initially brought the case in theorrect venuéas

no bearing on the validity of the restraining order against the Harborsidextepb® Accounts

and does not undermine the Rered Applicatiorto register and enforce the Brazilian

Restraining Orders’

¥ The only decision not ratified and adopted by the Sao Paolo Court was the determination of
guilt. The prosecution is stillgmding. See Dallagnol Aff. 1 3(4), 6(2).
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V. CONCLUSION
For the foregoing reasons, the GovernmdRéaewed Aplication toregister and
enforcethe Brazilian Restraining i@ers [Dkt. 59] will be granted. The restraining Order issued

April 29, 2008 [Dkt. 2] is superseded by liccompanyin@§uperseding Restrainir@rder.

Date: Novemter9, 2012 /s/
ROSEMARY M. COLLYER
United States District Judge
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