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RESPONDENTS’ STATUS REPORT REGARDING
THE FILING OF FACTUAL RETURNS FOR NOVEMBER 2008 AND
REQUEST FOR EXCEPTION FROM SEQUENCING

Consistent with the Court’s July 11, 2008 Scheduling Order (Misc. No. 08-0442) (dkt.
no. 53), as amended by the Court’s September 19, 2008 Order (Misc. No. 08-0442) (dkt. no.
464), respondents filed for the month of November 2008 fifty (50) factual returns in the
Guantanamo Bay habeas corpus cases coordinated under Misc. No. 08-0442. Attached Exhibit A
contains a list of petitioners for whom factual returns have been filed for the month of November
2008, including the case number, petitioner’s name, petitioner’s ISN, the type of return (original
or amended),' and the date of filing of the return.> Thus, since the beginning of August 2008,
respondents have filed a total of 175 proposed amended or original factual returns in cases
pending before the Judges of this Court, 150 in these coordinated cases, seven (7) in cases before
Judge Sullivan, and 18 in cases before Judge Leon; this is in addition to other litigation-related
activity in the cases, including continuing work on the production of unclassified versions for

over 100 factual returns.

" The Court’s November 7, 2008 Order (dkt. no. 233) amended the July 11 Scheduling
Order so as to eliminate the distinction between amended and original factual returns filed after
July 11, 2008, such that respondents are no longer required to seek leave to amend factual returns
originally filed prior to July 11, 2008. Thus, the use of the term, “amended,” in Exhibit A is
merely indicative that respondents originally filed a factual return for the petitioner prior to July
11, 2008; the term is used for the convenience of the Court and the parties.

* In addition to the returns for the petitioners listed in Exhibit A, during November 2008
respondents have also filed an additional five (5) returns in cases pending before Judge Leon,
pursuant to his orders in those cases.
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While not required by the Court’s September 19, 2008 Order, included among the 50
factual returns filed this month are factual returns for certain petitioners who have been approved
for transfer or release from Guantanamo Bay. Returns filed for such petitioners are also
indicated on the list contained in Exhibit A. Work on some of these returns had previously
begun as a result of uncertainty on the part of respondents that was resolved by the Court’s
September 19, 2008 clarifying order as to whether filing returns for petitioners who have been
approved for transfer or release was required. See Respondents’ Motion for Partial and
Temporary Relief from the Court’s July 11, 2008 Scheduling Order at 13 n.4 (Misc. No.
08-0442) (filed Aug. 29, 2008) (dkt. no. 317) (“Aug. 29 Motion”). The work on these returns
was taken to completion because of delays in the clearance of proposed evidence for use in other
factual returns, as more fully described in respondents’ Aug. 29 Motion. Similarly, certain other
returns for petitioners who have been approved for transfer or release were processed and filed
given delays in the clearance of proposed evidence for use in other factual returns.

Additionally, respondents seek to file out of sequence factual returns with respect to three
petitioners who otherwise would have included in the normal sequencing for this month under

the September 19, 2008 Order.” Those petitioners are listed in attached Exhibit B.* In place of

* Counsel for respondents has conferred with counsel for these petitioners. Counsel for
petitioner ISN 89 (Al Zaher in No. 05-cv-2386) does not oppose taking the return for that
petitioner out of sequence. Counsel for petitioners ISN 728 (Saeed in No. 05-cv-2386) and
ISN 170 (Al Sanani in No. 05-cv-2386) oppose respondents’ request.

* With respect to respondents’ request for out-of-sequence processing of 14 other returns
from September and October 2008, see Respondents’ October 31, 2008 Status Report Regarding
The Filing of Factual Returns and Request for Exception from Sequencing at Ex. B, C (Misc. No.
08-0442) (filed Oct. 31, 2008) (dkt. no. 916), as indicated in attached Exhibit C, respondents in
November 2008 filed returns for eight of the 14 petitioners, while proceedings with respect to
two of the petitioners have been stayed and one petitioner (ISN 743) was released from United
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those factual returns, respondents have filed factual returns pertaining to three other petitioners
who either have later-filed petitions or are approved for transfer or release. This deviation from
sequencing primarily reflects issues related to the clearance of proposed evidence for use in the
factual returns, as more fully described in respondents’ Aug. 29 motion, and in some cases has
resulted from unique issues related to evidence proposed for use in connection with specific
returns. Such issues have made completion of factual returns with respect to these petitioners
significantly more complicated or time-consuming than returns of others, such that it was not
appropriate to delay the processing of returns for other petitioners in order to complete the
processing of these more complicated or time-consuming returns. Disclosure of additional detail
regarding the issues that have resulted in the deviation from normal sequencing would risk
inappropriate disclosure of classified information subject to the clearance issues referenced above
or of attorney-client privileged information or attorney work product. Additional detail regarding
the circumstances of these cases can be provided by respondents to the Court ex parte and in
camera, should the Court require it, however.

Respondents intend to continue filing factual returns in anticipation of completion and
filing of the remaining returns due next month. In addition, respondents continue the processing

materials for submission of unclassified versions of factual returns.

States custody (see Notice of Transfer of Petitioner (No. 05-cv-2385) (Sept. 2, 2008) (dkt. 59))
thereby making the filing of a factual return justifying the detention of that petitioner unnecessary
due to mootness considerations. (It also appears ISN 743 was erroneously included in
respondents’ October 31 request for exception from sequencing given that the petitioner’s U.S.
custody ended in early September; respondents apologize for this oversight.) Respondents
continue their request for out-of-sequence processing of the returns for the remaining three
petitioners, but are making every reasonable effort to file returns for those petitioners during the
coming month.
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Dated: December 1, 2008

Respectfully submitted,

GREGORY G. KATSAS
Assistant Attorney General

JOHN C. O’QUINN
Deputy Assistant Attorney General

/s/ Terry M. Henry
JOSEPH H. HUNT (D.C. Bar No. 431134)
VINCENT M. GARVEY (D.C. Bar No. 127191)
TERRY M. HENRY
ANDREW I. WARDEN
PAUL AHERN
Attorneys
United States Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave., N.W.
Washington, DC 20530
Tel: (202) 514-4107

Attorneys for Respondents



	Page 1
	Page 2
	OLE_LINK1
	OLE_LINK2

	Page 3
	Page 4
	Page 5

