
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

________________________________________________ 
 
IN RE:                Misc. No. 08-442 (TFH) 
 
GUANTÁNAMO BAY              
DETAINEE LITIGATION       
________________________________________________ 
 
AL HALMANDY, et al.,                
 
   Petitioners, 
 
 v.            No. 05-cv-2385 (RMU) 

 
BARACK H. OBAMA, et al.,      
 
   Respondents. 
________________________________________________ 
 

DECLARATION OF DAVID J. R. FRAKT 

I, David J. R. Frakt, hereby declare and state as follows: 
 

1. I am a U.S. Air Force Reserve Judge Advocate. In April 2008, I was voluntarily 

recalled to active duty from my civilian position as Associate Professor of Law and Director of 

the Criminal Law Practice Center at Western State University College of Law in Fullerton, 

California, to serve as a defense counsel with the Office of Military Commissions, Office of the 

Chief Defense Counsel, located at Franklin Court Building, Suite 2000D, 1099 14th St. NW, 

Washington, D.C. 20005.  I was detailed by the Chief Defense Counsel as lead defense counsel 

for Mohammed Jawad on April 29, 2008 in the military commission case against him and have 

served in that role since.  I was admitted pro hac vice to this Court by Minute Order dated 

January 4, 2009 in the above-captioned matter, in which I am co-counsel for petitioner 

Mohammed Jawad (a/k/a Saki Bacha). 
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2. Pursuant to discovery requests that I presented to the military prosecutors 

assigned to the military commission case against Mr. Jawad, the government provided the 

defense with approximately 9,000 pages of documents in discovery.  These prosecutors have 

repeatedly represented to me and to the military judge, both orally and in written filings with the 

commission, that the government has met all its discovery obligations in the case and that 

counsel do not believe there are any more records that the government is required to produce 

before the case goes to trial.   

3. On behalf of Mr. Jawad, I opposed the government’s motion for a stay of the 

Court of Military Commission Review’s (“CMCR”) decision on the government’s appeal of a 

ruling granting a suppression motion in Mr. Jawad’s military commission.  In my response to the 

government’s motion, I argued that there was no legal authority to “halt” a properly filed 

interlocutory appeal that had already been fully briefed and argued, that the proper procedure for 

the government to forestall further proceedings would be for the government to withdraw the 

charges against Mr. Jawad, and that further delay in Mr. Jawad’s case would not be in the 

interests of justice.  I attached to my response the government’s motion to dismiss or hold Mr. 

Jawad’s habeas petition in abeyance filed before this Court, to show the CMCR that the 

government was trying to cut off all possible avenues for Mr. Jawad to challenge his detention.  

4. Attached hereto as Exhibit A is a true and correct copy of two pages from the 

Military Commission Transcript of Pre-Trial Proceedings in United States v. Jawad, dated June 

19, 2008.  The first page of Exhibit A is the first page of the Transcript and sets forth the date of 

the proceeding.  The second page contains the decision by the military judge dismissing the 

second of two charges the prosecution brought against Mr. Jawad, pursuant to a motion I filed, 

referred to as motion D-006. 
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5. Attached hereto as Exhibit B is a true and correct copy of the Memorandum from 

Secretary of Defense Robert Gates to the Convening Authority for Military Commissions and the 

Chief Prosecutor, Office of Military Commissions, dated January 20, 2009. 

6. Attached hereto as Exhibit C is a true and correct copy of the U.S. Court of 

Military Commission Review’s Order Granting Appellant’s Request for Delay, dated February 4, 

2009.   

7. Attached hereto as Exhibit D is a true and correct copy of an email exchange 

between my co-counsel, Hina Shamsi, and counsel for Respondents, Kristina Wolfe, dated 

February 9 and 10, 2009. 

8. Attached hereto as Exhibit E is a true and correct copy of the Declaration of Dr. 

Katherine Porterfield, a psychologist appointed by the military commission as an expert defense 

consultant, dated January 26, 2009, which I submitted in Mr. Jawad’s military commission case.   

9.  Prior to being recalled to active duty, in my capacity as a law professor, I wrote a 

law review article comparing the rules and procedures for military commissions and courts-

martial.  The article highlights some of the many shortcomings of the Military Commissions Act 

of 2006 and its implementing regulations, which, in my view, render the military commissions 

unconstitutional.  The article specifically contradicts a number of the assertions made in the 

Respondent’s Motion to Dismiss this habeas petition.  The article, An Indelicate Imbalance: A 

Critical Comparison of the Rules and Procedures for Military Commissions and Courts-Martial, 

34 Am. J. Crim L. 315 (2008), is attached hereto as Exhibit F.  
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10. Pursuant to 28 U.S .C . s 1746, I hereby declare and state under penalty of perjury

that the foregoing is true and correct to the best of my knowledge, information, and belief.

Executed on: February 18, 2009

&tr
DAVID J. . F
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[The military commission was called to order at 0848, 19 June 2008.]

2 MJ [COL HENLEY]: Commission is called to order. Trial counsel,

3 if you could account for the parties, please.

4 TC [LTC VANDEVELD]: Yes, Your Honor. I'm Lieutenant Colonel

5 Darrel Vandeveld; I'm the lead counsel on this case. with me today

6 is Colonel Lawrence Morris, who has been specially detailed to this

7 case, for the purpose of arguing the first motion before the court.

8 All other parties are present; the interpreters have been sworn as

9 has the court reporter.

10 MJ [COL HENLEY]: Colonel Morris, do you need to announce your

II detailing and qualifications please?

12 TC [COL MORRIS]: Your Honor, I detailed myself to the case and

13 I'm qualified and certified in accordance with required proficiencies

14 and I have been previously sworn.

15 MJ [COL HENLEY]: Thank you. My name is Stephen R. Henley. I

16 replaced Judge Brownback as Military Judge. I'm properly certified,

17 previously sworn and detailed to this case by Colonel Ralph Kohlmann,

18 the Chief Trial Judge for the Military Commissions, Trial Judiciary;

19 see Appellate Exhibit 23.

20 From September 1995 to June 1998, I was an instructor in

21 the Criminal Law Department at the Judge Advocate General School in

22 Charlottesville Virginia. I worked for and was rated by then,

23 Lieutenant Colonel Larry Morris, who was the Department Chair.
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TC [LTC VANDEVELD]: I doubt they'll respond, Your Honor. It's

a more diplomat way.

MJ [COL HENLEY]: You indicated you rested on brief as to DOO??

DC [MAJ FRAKT]: Yes, Your Honor.

MJ [COL HENLEY]: Trial Counsel, same question.

TC [LTC VANDEVELD]: Yes, Your Honor, thank you.

MJ [COL HENLEY]: D006 is a defense motion to dismiss Charge II

and its three specifications, if I understand the substance of the

motion, because they are lesser or included offenses of the three

specifications set forth in Charge I?

DC [MAJ FRAKT]: Yes, Your Honor, that and--and/or a

unreasonable multiplication of charges.

MJ [COL HENLEY]: Well, those are two different concepts. So

let's address the first.

Does the defense concede that intentionally causing serious

bodily injury is a lesser included offense of attempted murder in

this case?

DC [MAJ FRAKT]: Yes, Your Honor.

MJ [COL HENLEY] With that concession, do you oppose the

defense motion?

TC [LTC VANDEVELD] No, Your Honor.

MJ [COL HENLEY]: The unopposed motion is granted.

DC [MAJ FRAKT]: Thank you, Your Honor.
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- SECRETARY OF DEFENSE
1000 DEFE:NSE PENTAGON

WASHINGTON, DC aceor-iooc

JAN 20 2009

MEMORANDUM FORTHE CONVENING AUTHORITY FOR MILITARY
COMMISSIONS

CHIEF PROSECUTOR:, OFFICE OF MILITARY
. COMMISSIONS

SUBJECT: Military Commissions

Pursuant to the Military Commissions Actof2006 andthe authority vested inme
as theSecretary of Defense, I hereby direct the Convening Authority for Military
Commissions to cease referring cases to military commissions immediately. I direct the
ChiefProsecutor of the Officeof Military Commissions (OMe) to ceaseswearing
charges, to seekcontinuances for 120 days in any cases that have already beenreferred to
military commissions, andto petition theCourt of Military Commission Review to hold
inabeyance anypending appeals for 120days.

This is to provide theAdministration sufficient timeto conduct a review of
detainees currently held at Guantanamo, to evaluate thecasesof detainees notapproved
forrelease or transfer to determine.whether prosecution maybe warranted for any
offenses these detainees mayhavecommitted, andto determine which forum best suits
anyfuture prosecution.

This orderdoes notpreclude continued investigation or evaluation of cases bythe

OMC AJ?.4>.,~

co:
General Counsel ofthe Department of Defense
ChiefJudge, Military Commissions TrialJudiciary
ChiefDefense Counsel, Officeof Military Commissions



 
 
 
 

Exhibit C 



UNITED STATES COURT  
OF  

MILITARY COMMISSION REVIEW 
 

Before  
F .  Wil l iams ,  D .  Franc i s ,  and D.  O’Toole  

 
 
APPELLANT’S REQUEST FOR 
DELAY 
 
  
 
CMCR CASE NO. 08-004 
   
 

 DATE: 4 February 2009 

 
UNITED STATES 
 
                  Appellant  
 
               v. 
 

  
MOHAMMED JAWAD  
 
        Appellee 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 
               

Before the Court is a motion by the United States, as Appellant, requesting a 
120-day delay in issuing our decision on the Appellant’s preceding interlocutory 
appeal. That appeal challenges the military judge’s excluding from evidence certain 
statements purportedly made by the Appellee. Both parties filed their pleadings, and 
oral argument was held on January 13, 2009. The United States now requests a 
120-day delay in rendering our decision in order to participate in the review of the 
status of Guantanamo Bay detainees, and military commission process, mandated by 
the President of the United States in Executive Order 13492, issued on January 22, 
2009.   

 
The rule governing the timeliness of this Court’s decisions is Court of 

Military Commission Review (CMCR) Rule 22(c). That rule provides interlocutory 
appeals “will ordinarily be decided within 30 calendar days after oral argument or 
filing of briefs, whichever is later, unless the Chief Judge grants an extension of 
time.” We, therefore, understand the Appellant’s request for a 120-day delay to be a 
motion to extend the time ordinarily available under CMCR Rule 22(c). The 
Appellee objects on the grounds that there is no authority for the grant of such a 
delay, that it is not in the interests of justice, and that it is to his substantial 
prejudice. The Appellee principally argues this prejudice results from his continued 
confinement, and a contravention of his speedy trial right.   

 
At the outset, we reject the Appellee’s contention that there is no authority by 

which this Court may grant the requested delay. CMCR Rule 22(c) recognizes the 
authority of the Chief Judge, one of the judges on this panel, to extend the time 
within which the Court may decide matters.   



We turn now to consideration of whether the requested delay is in the 
interests of justice. In doing so, we note that the reason for the delay is to allow the 
Department of Defense to participate in an Interagency review, not only of the 
military commission process, but also the status of those apprehended and presently 
detained at Guantanamo Bay -- including the Appellee -- their conditions, and the 
factual and legal bases for their apprehension and detention, all in the context of the 
national security and foreign policy interests of the United States. It is the latter, 
broad context which lends the most weight to the Appellant’s request for delay.  
Indeed, the U.S. Supreme Court has often recognized that the President has the 
principal constitutional responsibility for national security and foreign policy. See 
e.g., Dep’t of the Navy v. Egan, 484 U.S. 518, 529 (1988) (quoting Haig v. Agee, 
453 U.S. 280, 293-94 (1981)) (citing “the generally accepted view that foreign 
policy was the province and responsibility of the Executive”); Harlow v. Fitzgerald, 
457 U.S. 800, 812 n. 19 (1982) (national security and foreign policy are “‘central’ 
Presidential domains”); United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 
320 (1936) (stating the “very delicate, plenary and exclusive power of the President 
as the sole organ of the federal government in the field of international relations”).  
We, thus, accord great deference to the President in his determination that the 
Interagency review is required – now – in the interests of national security and 
foreign policy. Against the weight of the President’s stated need for a 120-day delay 
we still must balance the objections and prejudice asserted by the Appellee. 

 
Before proceeding, we pause to consider the important public interests in the 

process of appellate review. The public relies on appellate courts to impartially and 
expeditiously determine appeals. In particular, the assurance that motions to 
suppress evidence are correctly decided through an orderly process of appellate 
review protects both the rights of the accused and the “rights of public justice.”  
Beavers v. Haubert, 198 U.S. 77, 87 (1905). In this regard, we conclude that the 
manner by which the request was tendered to the Court – as a motion within the 
pending litigation – and not as a military order, dispels the perception of both 
improper influence and of interference with the public’s interest in orderly appellate 
review.   

 
Turning to the Appellee’s asserted right to a speedy trial, we note that it 

derives explicitly from Rule for Military Commissions (RMC) 707.1 At a minimum, 
the Appellee has a right to have the presiding military judge announce the assembly 
of the military commission within 120 days of service of charges. RMC 707(a)(2).  
Ordinarily, the delay attending an interlocutory appeal is excluded from calculating 
this 120 days, unless the appeal was frivolous and interposed for the purpose of 
delay. RMC 707(b)(4)(B) and (c). Since neither the interlocutory appeal, nor the 
requested delay, was frivolous or interposed for delay, a direct application of the 
rules would seem to place the requested delay beyond any speedy trial challenge.  

                                                 
1 We need not, and specifically do not, hold that the Appellee has a constitutional due process 
right to a speedy trial. However, even if we were to adopt the functional test set forth in Barker v. 
Wingo, 407 U.S. 514, 530 (1972), the result in this matter would be the same, based on our 
balancing the “[l]ength of delay, the reason for the delay, the [Appellee’s] assertion of his right, 
and prejudice to the [Appellee].” 
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However, neither the RMC nor the CMCR Rules anticipate the circumstances 
presented here, where the requested delay is not sought as necessary to the proper 
discharge of this Court’s responsibility in ruling on the pending appeal. Under these 
unique facts, we decline to rely only on the routine exclusion of time incidental to 
appeals as determinative. We look, instead, to continue our evaluation of whether 
the requested delay is in the interests of justice.   

 
The Appellee asserts a range of prejudice will inure to him in the event we 

grant the requested delay. While asserting his right to speedy trial, the Appellee does 
not assert specific prejudice related to his ability to defend at trial. In a period of 
four months, there would be some increased chance that exculpatory evidence might 
be lost. But, that is speculation. It is not speculation to concede that the Appellee is 
detained at Guantanamo Bay and has been so detained for more than six years.  
Though the charged offense is serious enough to warrant some level of restraint 
pending trial, six years appears at first glance to be such an excessive period as to 
demonstrate prejudice. However, actual prejudice related to delay of trial in this 
case is less compelling than it might first appear. Appellee’s detention status is not 
entirely related to the charges now pending against him; rather, it is the result of his 
classification as an enemy combatant, and the administrative determination that his 
continued detention is in the interest of national security. We also note that since the 
Appellee has the right to petition for a writ of habeas corpus, his status and the 
conditions of his confinement are subject to challenge in the federal district courts 
quite apart from whether this Court issues, or stays, its decision in the pending 
interlocutory appeal. 2   

 
Against the Appellee’s assertions of prejudice, we balance the public interest 

in conducting the review directed by the President. We conclude that the balance 
tips in favor of granting the requested delay as in the interests of justice. This is 
because the review involves not only consideration of the rights of the Appellee, but 
also the rights of all of the other detainees, the public interest in the fair and 
expeditious disposition of the detainees, and the national security of the United 
States, including the impact of the military commission process on international 
relations. These are all matters of great public concern that involve both law and 
policy, and which, as noted, properly fall within the President’s authority and 
responsibility. And, they are not unconnected to this case or the rights of this 
Appellee. To counter-balance these considerations, the strongest assertion of 
prejudice by Appellee is the undifferentiated part of his detention related to his 
pretrial status. Since his detention status is to be reconsidered under the review 
directed by the President, and is under the active review of the federal district court, 
we conclude this consideration is, for the present, outweighed by the purpose 
justifying the requested delay.   

 
Finally, while it is not at all clear that a prompt resolution of the preceding 

interlocutory motion would in any way prejudice an on-going Interagency review, 
                                                 
2 The Appellee admits that he has filed a petition for a writ of habeas corpus and that a Minute 
Order was entered requiring the Government to file a factual return with the U.S. District Court for 
the District of Columbia by February 27, 2009, setting forth the basis for the Appellee’s continued 
detention. Appellee Response at 5. 
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we acknowledge that we are not in the proper position to determine what, if any,
unintended consequences could impact national security or intemational relations as
the result of our denying the requested delay and issuing our opinion The ordinary
30-day decision requirement of CMCR Rule 22(c), within which to adjudicate the
appellant's interlocutory appeal in this case, is extended to May 20, 2009

With the concurrence of the panel, Appellant's motion is GRANTED ..

""
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Hina Shamsi

From: Wolfe, Kristina (CIV) [KristinaWolfe@usdoj.govj

Sent: Monday, February 09, 2009 11:32 AM

To: Hina Shamsi; Henry, Terry (CIV)

Cc: Frakt, David, MAJ, DoD OGC; Jonathan Hafetz; ArtSpitzer@aol.com

Subject: RE: Motion to Dismiss in Case No. 05cv2385 (Mohammed Jawad)

Ms. Shamsi,

As I mentioned in our previous e-mail exchange regarding our consent to a two week extension of time to file an
opposition to the motion to dismiss, the government, pursuant to the January 22, 2009 Executive Order in which
the President stated, among other things, that "[i]t is in the best interests of the United States that the executive
branch undertake a prompt and thorough review of the factual and legal bases for the continued detention of all
individuals currently held at Guantanamo[,]" is currently assessing how it will proceed in this the other
Guantanamo Bay detainee habeas corpus cases. Time is needed to make that assessment and determination.
Accordingly, the government is not modifying its motion at this time.

Regards,
Kristina

Kristina A. Wolfe
Trial Attorney
U. S. Department of Justice, Civil Division
Federal Programs Branch
20 Massachusetts Avenue, N.W.
Washington, D.C. 20530
Phone: (202) 353-4519
Fax: (202) 616-8202
E-Mail: Kristina.Wolfe@usdoj.gov

From: Hina Shamsi [mailto:hshamsi@aciu.org]
sent: Thursday, February OS, 20094:34 PM
To: Wolfe, Kristina (CIV); Henry, Terry (CIV)
Cc: Frakt, David, MAl, DoD OGC; Jonathan Hafetz; ArtSpitzer@aol.com
SUbject: Motion to Dismiss in Case No. OScv2385 (Mohammed Jawad)

Dear Ms. Wolfe and Mr. Henry,

I write on behalf of my client Mohammed Jawad (alkla Saki Bacha) concerning the government's motion to
dismiss or, alternatively, to hold Mr. Jawad's habeas case in abeyance pending the outcome of the government's
military commission prosecution of Mr. Jawad ("MTD").

As you likely know, Mr. Jawad's military commission case was stayed pending a ruling by the Court of Military
Commission Review ("CMCR") on the government's appeal of a decision by the military commission trial judge to
suppress torture-derived evidence in the case. On January 23, 2009, the government asked the CMCR to delay
its ruling on the appeal for 120 days, and the CMCR granted the government's request yesterday. A copy of the
CMCR's Order dated February 4, 2009, is attached hereto.

The CMCR Order fatally undercuts the rationale underlying the pending MTD: in deciding to issue the 120-day
stay, the CMCR relied on the fact that Mr. Jawad may challenge his on-going detention through habeas
proceedings. More specifically, the CMCR found that the prejudice to Mr. Jawad of extending the "excessive
period" of his six-year-Iong detention would be mitigated by the fact that his "detention status is not entirely related

2/17/2009
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to the charges now pending against him" (emphasis added) and that he "has the right to petition for a writ of
habeas corpus [and] his status and the conditions of his confinement are subject to chailenge in the federal
district courts quite apart from whether this Court issues, or stays, its decision in the pending interlocutory
appeal." CMCR Order at 5. The CMCR then specffically cited to Judge Hogan's Minute Order requiring the
government to submit a factual return in Mr. Jawad's case by February 27, 2009. CMCR Order at 5 n.2. Put
simply, the CMCR itself expects the habeas court to hear Mr. Jawad's chailenge, contrary to the government's
position that the challenge must be stayed out of respect for commission proceedings.

In light of the CMCR Order and also in iight of Attorney General Holder's statement, during his confirmation
hearing, that the military commission system vioiates due process, I again urge you to withdraw the MTD. While
we are fully prepared to litigate the motion if the government does not withdraw it, we believe such litigation would
be an unnecessary burden on judicial efficiency and on the resources both of the Court and of the parties.

Sincerely,

Hina Shamsi

Hina Shamsi
National Security Project
American Civil Liberties Union
125 Broad Street, 18th Floor
New York, NY 10004
Tel: 212.519.7886
Fax: 212.549.2583

This e-mail message is intended only for the named recipient(s) above, and may contain information that is
confidential or privileged. If you are not the intended recipient, please advise the sender immediately by reply e
mail and delete this message and any attachments without retaining a copy.
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UNITED STATES OF AMERICA 

v. 

MOHAMMED JAWAD 

 

 

Declaration of  

Dr. Katherine Porterfield 

26 January 2009 

I, Katherine Porterfield, do state the following facts to the best of my knowledge:   

Qualifications 

  I am a clinical psychologist licensed to practice in the State of New York (License 

number 014105-1).  I am a Senior Psychologist at the Bellevue/NYU Program for Survivors of 

Torture, where I serve as the primary mental health clinician for numerous patients in the 

program.  I am a Clinical Instructor in the Department of Psychiatry at the NYU School of 

Medicine and, in addition to my clinical duties, I supervise and train psychology interns and 

externs and psychiatric residents in the diagnosis and treatment of torture and war trauma 

survivors. I am the Chair of the American Psychological Association Task Force on the Impact 

of War on Children Residing in the United States.   

I received my Bachelor of Arts from Georgetown University where I graduated cum 

laude and I received my Doctor of Philosophy from the University of Michigan in 1998.  I was 

the recipient of a Power Fellowship at the University of Michigan, where I specialized in clinical 

treatment and research pertaining to issues of bereavement and loss. I received training in 

psychological assessment of adults and children at the University of Michigan.   After 

completing my doctorate, I received a Post-Doctoral Fellowship at the New York University 

Child Study Center and trained in clinical and assessment methods with children and 

adolescents.   

I am a co-author on several publications, pertaining to the assessment and treatment of 

torture and trauma survivors, including: Traumatic experiences and psychological distress among 

an urban refugee population. Journal of Nervous and Mental Disease, 194 (3), 188-194. (2006), 

Traumatic Stress in Adolescents Anticipating Parental Death. The Prevention Researcher, 12 (4), 

17-20.(2004), Facilitating attachment  between school-aged children and a dying parent. Death 
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Studies, 915-938. (2004), Meeting the needs of parentally-bereaved children: A framework for 

child-centered parenting. Psychiatry: Interpersonal and Biological Processes, 67(4), 331-352  

(2004);  Managing traumatic stress in children anticipating parental death.  Psychiatry: 

Interpersonal and Biological Processes, 66 (2), 168-181 (2004); The impact of early loss history 

on parenting of bereaved children: A qualitative study.  Omega: Journal of Death and Dying, 

47(3):203-220 (2002-2003); Comparison of preventive interventions for families with parental 

affective disorder. J. Am. Acad. Child Adolesc. Psychiatry, 32(2), 254-263 (1993).  

Request from Defense Counsel and Meetings with Mr. Jawad 

Defense counsel for Mohammed Jawad have retained me to perform a psychological 

evaluation of their client in order to assess his cognitive, psychological and emotional 

functioning in a number of areas. I met with Mr. Jawad on October  28, 2008, December 15, 

2008, December 16, 2008 and December 17, 2008.  His attorneys, Major David Frakt, LCDR 

Katharine Doxakis and an interpreter were present during the October visit and LCDR Doxakis 

and the interpreter were present during the December visits.  Each meeting lasted approximately 

3 hours, except for the first meeting which lasted 2 hours.   Mr. Jawad spoke throughout each 

meeting and shared many thoughts and reactions during the time I evaluated him.  I evaluated 

Mr. Jawad using a combination of interview, observation and standardized questioning using a 

measure of mental health symptoms.  His answers, in most cases, were detailed and clear. 

I am writing to share my clinical impression of Mr. Jawad, my concern about his current 

mental and emotional functioning, and his amenability to reintegration into society based on my 

observation of him and my interview of him.  Mr. Jawad appears to be in severe distress at the 

present time and is expressing extreme discomfort and fear in his current detention in Camp V.  

Mr. Jawad described conditions in Camp V that are frightening and disturbing for him. I believe 

his current mental state is being directly and adversely affected by these conditions.   

Description of Mr. Jawad’s Detention in Camp V 

Specifically, Mr. Jawad described the following conditions of his confinement at Camp V 

as difficult for him:  

-Extreme isolation: Mr. Jawad speaks only Pashto although he has picked up a few 

English words in the course of his detention at Guantanamo.  He describes the situation at Camp 
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V as leaving him with a complete lack of contact from any other Pashto speakers except one 

detainee who appears to be mentally incapacitated.  He describes himself as feeling very agitated 

and depressed from the lack of social contact.  This type of solitary confinement has been shown 

to be associated with, among other things, depression, anxiety, panic attacks, suicidal ideation, 

poor concentration, memory problems, and thought disorder.  It is my clinical opinion that, in 

addition to his Post-Traumatic Stress Disorder and Depression (see below)  Mr. Jawad is at risk 

of suffering more of these psychological symptoms if his confinement continues to be one of 

predominant isolation. This is particularly concerning given his past history of suicidality, a 

condition to which I believe he is vulnerable to return.  

-Extremes of temperature: Mr. Jawad describes his concrete cell as extremely cold and at 

times quite damp. He notes that this makes it impossible to sleep and also makes him feel 

physically weak.  He noted that there is very poor ventilation in his cell and noxious smells.   

-Extremes of noise: Mr. Jawad notes that the conditions at Camp V are quite loud, and 

that activities of the guards often appear to be designed to create loud noises outside of 

detainees’ cells, including his own, while they are sleeping.  He noted other loud noises that 

affect his sleep, such as a water pipe near his cell.  There is also substantial noise from other 

detainees yelling and banging on their cells, which Mr. Jawad finds very agitating and 

frightening.  

-Unhygienic conditions: Mr. Jawad noted that there have been several incidents in which 

there have been feces in the hallway outside of his cell and when it is being cleaned up, it has 

leaked into his cell.   

-Lack of clarity of rules/expectations: Mr. Jawad notes that rules and regulations in Camp 

V are inconsistent and unclear, often leaving him feeling confused and disoriented.  For example, 

Mr. Jawad specifically indicates that he has not been informed of what he must do to be 

considered for a transfer from Camp V into a camp with better living conditions.  Mr. Jawad has 

expressed motivation to comply with confinement regulations and procedures so that he will be 

approved for a camp with more social interaction, more recreation and better conditions.  This 
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policy of not providing information to detainees that would allow them to work towards greater 

privileges has been confirmed in discussions between Mr. Jawad’s attorneys and JTF-GTMO 

staff.   

Clinical Findings 

Mr. Jawad was cooperative and open during many meetings with me.  Initially, he 

expressed discomfort in speaking to me directly in a one-to-one meeting.   He noted that his 

unwillingness to talk to me alone arose out of his experience with doctors in Guantanamo whom 

Mr. Jawad described as not to be trusted.   After expressing these concerns, however, Mr. Jawad 

proceeded to cooperate in the meetings and allow me to speak with him with his attorneys 

present.  Throughout these interviews, Mr. Jawad demonstrated and reported several indicators 

of psychological distress that concerned me and indicated that he is likely suffering from a 

mental disorder.  

Mr. Jawad meets criteria for a diagnosis of Posttraumatic Stress Disorder (PTSD), a 

condition brought about by exposure to life-threatening and highly frightening events. He 

reported to me cruel and abusive treatment that he has experienced in Bagram and in 

Guantanamo, and I have been made aware through his attorneys of the torture and abuse he 

suffered while in Afghan custody and in U.S. custody at the Forward Operating Base in Kabul.   

It is my opinion that the torture, cruelty and abuse suffered while in detention are the likely 

precipitants of his current psychological difficulties. I will outline these difficulties that are 

characteristic of PTSD below.  

 Specifically, Mr. Jawad demonstrated hyperarousal symptoms, in the form of being 

vigilant and “on edge” throughout the meetings, moving agitatedly and frequently in his chair, 

and describing frequent and intense feelings of tension and anxiety.  He noted that he often feels 

his “heart sink” when he thinks about the past and has tightness in his chest or “high blood 

pressure” when forced to talk about his past.   Mr. Jawad also demonstrated reexperiencing 

symptoms, defined as uncomfortable memories and flashbacks of traumatic events, which were 

evident in the meetings when Mr. Jawad would hold his head and rock when describing events in 

his past.  He reported that he has frequent nightmares, particularly after speaking with his 

lawyers to provide details of his treatment in U.S. custody, and that bad memories are difficult to 

get out of his head after these discussions.  This is a typical clinical presentation of  trauma 
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survivors, in that they often describe a heightening of symptoms when faced with having to 

recall or recount the details of the trauma.   He also demonstrated avoidance symptoms, defined 

as efforts to avoid thinking about traumatic events, such as when he indicated that he could no 

longer talk about past events because of his physical and psychological discomfort.  Mr. Jawad 

also described severe sleep disturbance, as characterized by difficulty falling asleep, difficulty 

staying asleep and, in some cases, feeling severely lethargic, as if he had been “drugged.”   

In addition to Post-traumatic Stress Disorder, Mr. Jawad meets criteria for Major 

Depression, a disorder characterized by intense sadness much of the time, poor energy, sleep 

and appetite disturbance, concentration problems, and, in some cases, suicidality.  Mr. Jawad 

endorsed all of these symptoms, except current suicidality, which he says his faith helps him to 

control.   In addition to these difficulties, Mr. Jawad reports that he often suffers from frequent 

stomach upset and headaches, symptoms that often accompany severe stress.    

Mr. Jawad demonstrated several strengths and coping skills that he uses to manage the 

difficult situation he is in.  Specifically, he described that he has come to see himself as a “strong 

man” in the face of what has been done to him and that this has helped him “take courage”.  He 

also described his faith as something that provides him with great comfort and inner strength. 

Mr. Jawad is also an intelligent young man, able to focus on the issues with which he is faced, as 

evidenced by his intense interest and astute questioning of his lawyers regarding his case.  These 

coping skills are very important to Mr. Jawad’s well-being and they indicate that, in spite of 

severely traumatizing life events, he is a resilient young man.  It is my opinion that Mr. Jawad’s 

strengths and coping mechanisms make him a suitable candidate for reintegration into society.   

Conclusion and Recommendations 

Mohammed Jawad  is a 22 year-old young man suffering from Posttraumatic Stress 

Disorder and Major Depression and is in severe psychological and emotional distress.   His 

presentation was consistent with what one would expect to find in an individual who has been 

traumatized and tortured.  His description of his symptoms in detail and his clinical presentation 

in the meetings with me was highly credible.  It is my clinical opinion that these disorders are 

likely to be strongly exacerbated by his current placement in Camp V.  Individuals with PTSD 

are highly reactive to environmental stimuli that are loud, uncomfortable and fear-inducing.  In 

addition, the isolation and solitary confinement in which he is living for twenty-four hours a day 
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is likely to heighten his feelings of fearfulness and insecurity, as well as to worsen his feelings of 

depression and loneliness.  Also, the sleep disruption that he describes is likely related to his 

emotional disturbance and is, therefore, likely to be exacerbated by the aforementioned 

conditions of his confinement.  Finally, his past history of suicidality puts him at serious risk for 

a recurrence of these feelings and actions if he were to feel hopeless and helpless.  While Mr. 

Jawad notes that his faith is a source of great strength for him and helps him with his emotional 

distress, I believe that he is still emotionally vulnerable to feelings of suicidality if his situation 

does not improve in some way, such as by the provision of humane and appropriate living 

conditions. Specifically Mr. Jawad’s isolation in solitary confinement for such an extended 

period of time places him at risk of developing more serious psychiatric symptoms, including 

suicidal thoughts and behaviors. Therefore, it is my clinical opinion that the conditions of Mr. 

Jawad’s current detention are extremely detrimental to his mental health and are likely to result 

in him continuing to deteriorate.   

It is my strong clinical recommendation that Mr. Jawad immediately be placed in housing 

that is less isolating and fear-inducing, more hygienic, and that involves more contact with other 

detainees of his age and linguistic background if he is to no longer deteriorate psychologically 

and emotionally.    

 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

information is true and correct. 

_//s//__________________________________ 

Katherine Porterfield, Ph.D. 

Licensed Psychologist (New York State License number 014105-1)     
 
January 26, 2009   
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SUMMARY: 
 ... Overview After the Supreme Court invalidated President Bush's original attempt to create military commissions to 
try alleged terrorists, Congress outlined the basic rules and procedures for a new set of military commissions to try de-
tainees in the Military Commissions Act (hereinafter, the M.C.A.), leaving the details of implementation to the Secre-
tary of Defense.  ... However, neither Khadr nor Hamdan had been declared "unlawful enemy combatants" by either a 
CSRT or other competent tribunal.  ... The combined effect of the lack of statute of limitations, the lack of speedy trial 
rights, and the lack of pretrial detention credit means that a detainee can, theoretically, be detained prior to trial for a 
period of time greater not only than the sentence he ultimately receives, but also greater than the maximum period of 
confinement authorized for his crimes.  ... In fact, aside from a few minor word changes, and a couple of military-
specific rules, the rules are identical to those utilized in United States criminal courts.  ... Since the changes were author-
ized, but not mandated, by Congress, it is unclear whether these changes fall under the requirement that military com-
missions apply the "rules of evidence in trial by general courts-martial" so long "as the Secretary considers it practicable 
or consistent with military or intelligence activities." ... In addition to these legislative changes, the Secretary of Defense 
can and should amend the implementing regulations to provide the following: equal access to, and an equal right to pro-
duce, witnesses and evidence (absent a legitimate national security justification); some form of pretrial investigation or 
guarantee to the defense of the right to present its views to the convening authority prior to referral; a corroboration re-
quirement for confessions; expanded protection against self-incrimination once charges have been preferred; and tight-
ened hearsay rules to put the burden back on the prosecution to prove the reliability of the hearsay and make reasonable 
efforts to procure non-hearsay evidence. 
 
TEXT: 
 [*316]  
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I. Introduction 
  
 Foreword and Disclaimer: At the time I began writing this article in the summer of 2007, the subject was largely a mat-
ter of academic interest. Little did I suspect that the procedural differences I was analyzing would become of intense 
personal interest. This article was accepted for publication and the revised manuscript was submitted in December 2007. 
In February 2008, I was contacted by the Chief Defense Counsel for the Office of Military Commissions, and offered 
the opportunity to serve as a defense counsel. I volunteered to begin as soon as the spring semester was over and re-
ported for duty on April 28, 2008. Two days later, I found myself in the extraordinary world of Guantanamo. Depart-
ment of Defense guidelines currently prevent me from revealing much of what I have observed at Guantanamo and 
learned from my clients. I hope to write about my experiences as a defense counsel in future articles. For now, I am 
required to make the following disclaimer: the views expressed in this article do not reflect the views of the Air Force, 
the Office of Military Commissions, or the Department of Defense. The opinions expressed in this article are solely the 
author's. All factual information contained in this article was obtained from public sources. 

A. Overview 
  
 After the Supreme Court invalidated President Bush's original attempt to create military commissions to try alleged 
terrorists, Congress outlined the basic rules and procedures for a new set of military commissions to try detainees in the 
Military Commissions Act (hereinafter, the M.C.A.), leaving the details of implementation to the Secretary of Defense. 
The military commissions devised by Congress and the Defense Department are based on the pre-trial, trial, and post-
trial rules and procedures for general courts-martial, n1 but there are significant differences. Some of these differences  
[*317]  were mandated by the M.C.A., and others are the result of the implementing rules and regulations crafted by the 
Secretary of Defense in consultation with the Attorney General. With the procedures set forth in the Manual for Military 
Commissions, the Secretary claims to have struck "a delicate balance" between the rights of the accused, on the one 
hand, and the requirements of military and intelligence activities, especially the need to protect classified information, 
on the other. n2 

This Article evaluates the Secretary's claim by reviewing the procedural differences between military commissions 
and general courts-martial. This Article also addresses several questions. Do the differences satisfy the concerns raised 
by the Supreme Court in Hamdan v. Rumsfeld n3 that the original military commissions procedures violated U.S. statu-
tory law, the U.S. Constitution, and the Geneva Conventions? To the extent the differences were created by the imple-
menting regulations, are those regulations consistent with the M.C.A. directive to minimize distinctions between mili-
tary commission and general court-martial procedures? Are the differences justified by practical military and intelli-
gence considerations? Viewing them in their totality, do the military commissions still provide a fair, reasonable, and 
legitimate forum to try suspected war criminals and terrorists? 

This Article concludes that the M.C.A. and its implementing regulations fail to strike an appropriate balance be-
tween military and intelligence considerations and fairness to the accused, and that military commissions may not qual-
ify as "regularly constituted courts" within the meaning of the Geneva Conventions. This Article recommends changes 
to the M.C.A. and its implementing regulations which would enhance fairness, decrease the likelihood of successful 
court challenges, and create greater legitimacy for military commissions with regard to both domestic and international 
principles of justice. Finally, this Article considers possible bases for court challenges against the M.C.A. and its im-
plementing regulations. 

B. Background 
  
 On September 11, 2001, the United States was the victim of the worst terrorist attack on American soil in its history. 
Ever since 9/11, the Bush administration has been determined to bring those responsible for this crime and other terror-
ist plots to justice. There has been considerable debate  [*318]  about the best forum for this. Some have advocated an 
ad hoc international tribunal, n4 others have suggested the federal courts, n5 and others military courts-martial. n6 
There have also been recommendations for the creation of a special terrorism or national security court. n7 The chosen 
vehicle of the administration, at least for non-citizens, is a special military tribunal known as a military commission. 
The administration's efforts to establish military commissions to try suspected terrorists have been fraught with delays 
and setbacks; more than six years after the President announced his plan to use military commissions, the first military 
commission trial has yet to get underway. n8 

The President initially attempted to establish military commissions by executive order on November 13, 2001, cit-
ing the authority of sections 821 and 836 of title 10 of the United States Code. n9 Secretary of Defense Rumsfeld later 
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issued implementing regulations. n10 The entire military commission system was challenged in federal court by detain-
ees held at Guantanamo Bay, Cuba, and the system was ultimately invalidated by the Supreme Court on June 26, 2006 
in Hamdan v. Rumsfeld. n11 

In response, the administration proposed legislation to Congress to create military commissions that ostensibly con-
formed with the guidance provided by the Supreme Court. This legislation, known as the "Military Commissions Act of 
2006", was quickly passed, becoming law on October  [*319]  17, 2006. n12 

Over the next few months, the Department of Defense issued implementing rules and regulations in the form of the 
Manual for Military Commissions n13 (the M.M.C.) and the Regulation for Trial by Military Commissions n14 (the 
R.T.M.C.). With these regulations in place, the military commissions began prosecuting Guantanamo detainees in the 
spring of 2007. Three suspects were charged. One, David M. Hicks, an Australian, pled guilty as part of a plea bargain 
and was released to Australian authorities before the commissions ground to a halt a second time. n15 

C. Recent Developments 
  
 The two other detainees charged, Omar Ahmed Khadr, n16 a Canadian citizen, and Salim Ahmed Hamdan, n17 a 
Yemeni, challenged the jurisdiction of the military commission to try them. On June 4, 2007, the military judges n18 
appointed as military commission judges to hear their cases,  [*320]  Navy Captain Keith Allred and Army Colonel 
Peter Brownback, independently dismissed both cases for lack of jurisdiction. n19 The judges ruled that the jurisdiction 
of military commissions is explicitly limited by the M.C.A. to try those who have been determined to be "unlawful en-
emy combatants" by a Combatant Status Review Tribunal (CSRT) or other competent tribunal. n20 Khadr and Hamdan 
had been found to be "enemy combatants" in CSRTs, thus providing a nominally lawful basis for their continued deten-
tion at Guantanamo. However, neither Khadr nor Hamdan had been declared "unlawful enemy combatants" by either a 
CSRT or other competent tribunal. n21 In fact, the CSRTs that considered Khadr's and Hamdan's status did not even 
consider the lawful or unlawful distinction, and no other tribunal was ever assigned this task. The judges found nothing 
in the language of the M.C.A. authorizing a military commission judge to make the determination of whether an ac-
cused was a lawful or unlawful enemy combatant. The rulings dismissing the two cases seemed logically sound and 
consistent  [*321]  with the M.C.A. and were also supported by international law, although this was not specifically 
mentioned by the judges. n22 On July 4, 2007, the United States appealed the dismissal of the Khadr case to the Court 
of Military Commission Review (the CMCR), an appeals court established by the M.C.A. n23 The United States re-
stated an argument made at the trial level that the military commission had the inherent power to determine its own ju-
risdiction, including determining the threshold question of an enemy combatant's legal status. n24 Oral argument on the 
motion to dismiss was held August 24, 2007; the prosecution found a more receptive audience in the CMCR. On Sep-
tember 24, 2007, the CMCR released its opinion, ruling that the commission had the independent authority to determine 
its own jurisdiction and ordering the trial judge to hold a hearing to allow the government to offer evidence to attempt to 
prove that Khadr met the definition, under the M.C.A., of an unlawful enemy combatant. n25 

Once again, the Commissions seemed poised to resume, but in early October, the Commissions were dealt another 
setback when the chief prosecutor, Air Force Colonel Morris Davis, resigned. Although Col. Davis was  [*322]  "or-
dered not to communicate with the news media about [his] resignation," n26 it was widely reported in the press that he 
quit due to frustration with political pressure and intervention, especially from Brigadier General Thomas Hartmann, the 
legal advisor to the military commission convening authority, and William Haynes, the Department of Defense, General 
Counsel. n27 

Despite this setback, Khadr's trial appeared ready to resume with a scheduled arraignment on November 8, 2007. 
However, 36 hours before the hearing, the defense was notified of potentially exculpatory evidence - evidence that had 
apparently been known to the government for over five years. The defense also complained that it had been unable to 
interview a key prosecution witness. For these and other reasons, the Khadr matter was postponed indefinitely for the 
defense to present motions. The prosecution was not afforded the opportunity to present evidence allegedly showing 
that Khadr was an unlawful enemy combatant. n28 The defense has also appealed the CMCR ruling to the Federal 
Court of Appeals for the D.C. Circuit. Numerous additional motions to dismiss have been filed by the defense, all of 
which have been denied by the military judge. n29 A trial date was set for May 2008, but the trial has been postponed 
because of the refusal of the government to provide discovery to the defense. At a hearing in May 2008, the judge 
threatened to abate the proceedings if the government did not produce the discovery sought. n30 

Hamdan's case began to move forward again in early December 2007. On December 5, 2007, a hearing was con-
vened to begin the process of determining whether Hamdan meets the definition of an unlawful enemy combatant and 
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can be tried by military commission. n31 At the two-day hearing, the defense argued that Hamdan was a civilian serving 
in a support role to al Qaeda, and that he is entitled to prisoner-of-war status; the prosecution attempted to prove that he 
was an active enemy combatant who was captured in possession of surface-to-air missiles. n32 The motion was denied. 
n33  [*323]  Other motions to dismiss have also been denied. n34 In addition to the challenges raised within the com-
mission process, other detainees have made additional challenges in federal court to the habeas corpus-stripping provi-
sion of the M.C.A. n35 These cases were argued before the Supreme Court on December 5, 2007, with a decision ex-
pected by June of 2008. n36 In fact, the judge in Hamdan, Captain Allred, has postponed the Hamdan trial until July 21, 
2008 in expectation of a ruling from the Supreme Court, to allow the parties to determine how the ruling impacts the 
Hamdan case. n37 The credibility and continued viability of the military commissions were dealt another severe blow in 
March and April 2008, when a motion and hearing in the Hamdan case revealed that Brig. Gen. Hartmann, the legal 
advisor to the Convening Authority had exerted unlawful influence over the Office of the Chief Prosecutor. n38 Brig. 
Gen. Hartmann was barred from any future involvement with the Hamdan case by Judge Allred. n39 

There is also growing international and domestic pressure to close Guantanamo and devise an alternative to military 
commissions, with numerous critics questioning the ability of the commissions to provide a fair trial. n40 

 [*324]  Despite these setbacks, the administration seems determined to move forward with military commissions at 
Guantanamo. Defense Department officials have indicated they plan to try as many as 80 detainees. n41 The Defense 
Department has spent $ 12-million on an "Expeditionary Legal Complex" at Guantanamo where commission proceed-
ings will be held. n42 As of late May 2008, twelve more detainees have had charges sworn against them. Of these 
dozen, the Convening Authority has referred ten cases to trial (including five alleged 9-11 co-conspirators), and dis-
missed charges against one, n43 with one more referral decision pending. n44 I have been detailed to represent two of 
the thirteen defendants currently facing trial by military commission, Mohammed Jawad n45 and Ali al-Bahlul. n46 

 [*325]  Although the future of the military commissions and Guantanamo is far from certain, n47 it is still possible 
that at least some detainees will be tried by military commission, even if Guantanamo is ultimately closed and the de-
tainees transferred elsewhere. When and if a trial is ever held, the military commissions will continue to be subject to 
intense scrutiny, both domestically and abroad, and further court challenges can be expected. This Article previews 
some of the issues likely to be raised. 

D. Hamdan v. Rumsfeld 
  
 Before discussing the military commissions as currently constituted, it is important to understand why the original 
commissions were struck down by the Supreme Court in Hamdan. n48 The Court cited two reasons: failure to follow 
rules and procedures for courts-martial; and failure to provide due process rights guaranteed by the Geneva Conven-
tions. While affirming the President's authority to convene and prescribe rules for military commissions, pursuant to 
Article 21 and 36 of the Uniform Code of Military Justice (the UCMJ), the Court held that, absent specific congres-
sional authority, military commissions must comply with the laws of war, n49 and that rules for commissions must be 
consistent with the UCMJ and rules and procedures developed thereunder for courts-martial, to the extent practicable. 
n50 In the view of a plurality of the Court, this also precluded trying  [*326]  detainees for crimes which were not pre-
viously recognized as war crimes, such as conspiracy. n51 

The Court held: 
 

  
Article 36 places two restrictions on the President's power to promulgate rules of procedure for courts-martial and mili-
tary commissions alike. First, no procedural rule he adopts may be "contrary to or inconsistent with" the UCMJ--
however practical it may seem. Second, the rules adopted must be "uniform insofar as practicable." That is, the rules 
applied to military commissions must be the same as those applied to courts-martial unless such uniformity proves im-
practicable. n52 
  
 The Court explained further: "The uniformity principle is not an inflexible one; it does not preclude all departures from 
the procedures dictated for use by courts-martial. But any departure must be tailored to the exigency that necessitates 
it." n53 

The Court concluded: 
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The Government's objection that requiring compliance with the court-martial rules imposes an undue burden both ig-
nores the plain meaning of Article 36(b) and misunderstands the purpose and the history of military commissions. The 
military commission was not born of a desire to dispense a more summary form of justice than is afforded by courts-
martial; it developed, rather, as a tribunal of necessity to be employed when courts-martial lacked jurisdiction over ei-
ther the accused or the subject matter. Exigency lent the commission its legitimacy, but did not further justify the 
wholesale jettisoning of procedural protections. That history explains why the military commission's procedures typi-
cally have been the ones used by courts-martial. That the jurisdiction of the two tribunals today may sometimes overlap, 
does not detract from the force of this history; Article 21 did not transform the military commission from a tribunal of 
true exigency into a more convenient adjudicatory tool. Article 36, confirming as much, strikes a careful balance be-
tween uniform procedure and the need to accommodate exigencies that may sometimes arise in a theater of war. That 
Article not having been complied with here, the rules specified for Hamdan's trial are illegal. n54 
  
  [*327]  Without defining the standard of review or the degree of deference it would give to the Executive Branch, the 
Court imposed on the President a burden to prove that where the procedures and rules devised deviated from courts-
martial, it was impracticable to use court-martial rules and procedures. n55 For example, the original military commis-
sions were authorized to have sessions outside the presence of the accused. The Court found this inconsistency with 
established court-martial procedures unacceptable: 
 

  
These rights [of an accused before a commission] are subject, however, to one glaring condition: The accused and his 
civilian counsel may be excluded from, and precluded from ever learning what evidence was presented during, any part 
of the proceeding that either the Appointing Authority or the presiding officer decides to "close." Grounds for such clo-
sure "include the protection of information classified or classifiable ... ; information protected by law or rule from unau-
thorized disclosure; the physical safety of participants in Commission proceedings, including prospective witnesses; 
intelligence and law enforcement sources, methods, or activities; and other national security interests." § 6(B)(3). Ap-
pointed military defense counsel must be privy to these closed sessions, but may, at the presiding officer's discretion, be 
forbidden to reveal to his or her client what took place therein. n56 
  
 The Court also objected to the use of significantly relaxed rules of evidence, without adequate justification: 
 

  
Another striking feature of the rules governing Hamdan's commission is that they permit the admission of any evidence 
that, in the opinion of the presiding officer, "would have probative value to a reasonable person." Under this test, not 
only is testimonial hearsay and evidence obtained through coercion fully admissible, but neither live testimony nor wit-
nesses' written statements need be sworn. Moreover, the accused and his civilian counsel may be denied access to evi-
dence in the form of "protected information" (which includes classified information as well as "information protected by 
law or rule from unauthorized disclosure" and "information concerning other national security interests," so long as the 
presiding officer concludes that the evidence is "probative" under § 6(D)(1) and that its admission without the accused's 
knowledge would not "result in the denial of a full and fair trial." Finally, a presiding officer's determination that evi-
dence "would not have probative value to a reasonable person" may be overridden by a majority of the other commis-
sion members. n57 As the  [*328]  District Court observed, this section apparently permits reception of testimony from 
a confidential informant in circumstances where "Hamdan will not be permitted to hear the testimony, see the witness's 
face, or learn his name." n58 
  
 The Court also noted with disapproval several other deviations from court-martial procedures, such as the size of the 
commission (only a three-members minimum, as opposed to five in a general court-martial) and the composition and 
independence of the appellate review panel (three officers, only one of whom need have experience as a military judge, 
compared to a three military-judge panel on a military court of appeal). n59 

As will be discussed below, the M.C.A. has corrected a number of these problems, but several remain. In addition, 
the Court held that the military commissions created by the President's order did not comply with Common Article 3 of 
the Geneva Conventions, which protects detainees, even if they are allegedly unlawful combatants, from "the passing of 
sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court 
affording all the judicial guarantees which are recognized as indispensable by civilized peoples." n60 The Court held 
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that the military commissions ran afoul of the Geneva Conventions because the authorization for hearings outside the 
accused's presence violated the basic judicial guarantee of the "right to be present," and because the dramatic deviations 
from courts-martial procedures disqualified the commissions from being considered a "regularly constituted court." n61 
According to Justice Kennedy, "at a minimum, a military commission ... can be "regularly constituted' by the standards 
of our military justice system only if some practical need explains deviations from court-martial practice." n62 

The M.C.A. proclaims that it has resolved these problems and is in compliance with the Geneva Conventions: 
 

  
A military commission established under this chapter is a regularly constituted court, affording all the necessary "judi-
cial guarantees which are recognized as indispensable by civilized peoples" for purposes of common Article 3 of the 
Geneva Conventions. n63 
  
 This provision reflects an apparent recognition of the obligation of  [*329]  the United States to comply with the Ge-
neva Conventions, to which the United States is a signatory. Yet, ironically, in the next paragraph of the M.C.A., Con-
gress denies the binding effect of the Geneva Conventions: "No alien unlawful enemy combatant ... may invoke the 
Geneva Conventions as a source of rights." n64 Not only are these two provisions (10 U.S.C. § 948b(f) and § 948b(g)) 
philosophically incompatible, but it is far from clear that a majority of the Justices of the Supreme Court would agree. 

What is a regularly constituted court? According to Justice Stevens: 
 

  
The commentary accompanying a provision of the Fourth Geneva Convention, for example, defines "regularly consti-
tuted" tribunals to include "ordinary military courts" and "definitely exclude all special tribunals." And one of the Red 
Cross' own treatises defines "regularly constituted court" as used in Common Article 3 to mean "established and organ-
ized in accordance with the laws and procedures already in force in a country." n65 
  
 Applying these criteria to the original commissions, Justice Kennedy concluded the commissions were not regularly 
constituted: 
 

  
These structural differences between the military commissions and courts-martial -- the concentration of functions, in-
cluding legal decisionmaking, in a single executive official; the less rigorous standards for composition of the tribunal; 
and the creation of special review procedures in place of institutions created and regulated by Congress -- remove safe-
guards that are important to the fairness of the proceedings and the independence of the court. Congress has prescribed 
these guarantees for courts-martial; and no evident practical need explains the departures here. For these reasons the 
commission cannot be considered regularly constituted under United States law and thus does not satisfy Congress' re-
quirement that military commissions conform to the law of war. n66 
  
 In response to Hamdan, the President had the option to amend the military commission's rules to mirror court-martial 
rules more closely and to provide specific justifications for the deviations. However, this would mean sacrificing some 
aspects of the military commissions that he wanted to keep, such as the relaxed rules of evidence and the ability to try 
detainees for crimes not traditionally treated as war crimes. Instead, the administration sought specific statutory authori-
zation from Congress for military commissions with broader powers and more flexible rules and procedures  [*330]  
than those previously authorized. The M.C.A. was quickly passed and became law on October 17, 2006. n67 In order to 
understand whether the new military commissions created by the M.C.A. will be upheld by the Supreme Court, it is 
necessary to consider the differences between conventional courts-martial and military commissions in their current 
incarnations. 

E. The Military Commissions Act and its Implementing Regulations 
  
 The commissions created by the M.C.A. were not merely a legislative authorization of the earlier commissions; several 
aspects of the commissions were changed to address concerns raised by the Court. Other changes resulted from legisla-
tive initiatives. Perhaps the most significant change was not to the commissions themselves, but to their relationship 
with the Uniform Code of Military Justice. The M.C.A. amended Article 36 of the UCMJ so that it did not apply to 
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military commissions convened under the Act, thereby nullifying one of the Supreme Court's principle bases for invali-
dating the original commissions n68 and ostensibly providing a legal foundation for the specific ways military commis-
sions deviated from court-martial procedures under the M.C.A. The M.C.A. also specified certain other aspects of mili-
tary law that did not apply to military commissions, but did not entirely dispense with the general principle that military 
commissions should comply with court-martial procedures. Indeed, it was Congress' express intention that procedures 
for military commissions mirror procedures for courts-martial as closely as possible. The M.C.A. states that "the proce-
dures for military commissions set forth in this chapter are based upon the procedures for trial by general courts-martial 
under chapter 47 of this title (the Uniform Code of Military Justice)," n69 and the M.C.A. instructs the Secretary of De-
fense to closely follow the court-martial procedures in any implementing regulations. n70 

Over the next few months, the Department of Defense issued implementing  [*331]  rules and regulations for the 
M.C.A. in the form of the Manual for Military Commissions n71 (the M.M.C.) and the Regulation for Trial by Military 
Commissions n72 (the R.T.M.C.). The M.M.C. contains Rules for Military Commissions n73 (R.M.C.) and Military 
Commission Rules of Evidence (M.C.R.E.), n74 as well as a chapter defining the crimes subject to trial by military 
commission. n75 Taken together, the Military Commissions Act (38-pages long), Manual for Military Commissions 
(236-pages long), and the Regulation for Trial by Military Commissions (177-pages long) prescribe the jurisdiction of 
the commissions, define the crimes, n76 establish the rules of evidence, create the procedural rules, and institute admin-
istrative procedures for all aspects of the commission's operations. n77 

In his foreword to the M.M.C., Secretary of Defense Robert Gates claims to have followed Congress' directive to 
closely follow military law. He states, "The M.M.C. is adapted from the Manual for Courts-Martial (2005) to comport 
with the M.C.A." n78 He states that, consistent with the M.C.A.'s direction, "The M.M.C. applies the principles of law 
and rules of evidence in trial by general courts-martial so far as I have considered practicable or consistent with military 
or intelligence activities, and is neither contrary to nor inconsistent with the M.C.A." n79 The preamble to the M.M.C. 
contains similar language: 
 

  
The rules of evidence and procedure promulgated herein reflect the Secretary's determinations of practicability and con-
sistency with military and intelligence activities. Just as importantly, they provide procedural and evidentiary rules that 
not only comport  [*332]  with the M.C.A. and ensure protection of classified information, but extend to the accused all 
the "necessary judicial guarantees" as required by Common Article 3. In this regard, these rules represent a delicate bal-
ance similar in concept, but different in detail from those provided in the Manual for Courts-Martial. n80 
  
 The Secretary of Defense's conclusory statement cannot be taken at face value. n81 The following section reviews a 
number of key differences between the rules and procedures developed for military commissions and those used in gen-
eral courts-martial. Individually, some of the differences may be perceived as minor, but cumulatively they create dra-
matically reduced procedural protections, casting significant doubt on the Secretary's claims to have to have struck a 
"delicate balance." 

II. Differences Between Courts-Martial and Military Commissions 

A. Pretrial Procedures 

1. Jurisdiction and Combatant Status Review Tribunals 
  
 Personal jurisdiction in courts-martial is governed by Article 2 of the UCMJ and extends to active duty service mem-
bers, n82 drilling reservists and national guardsmen in federal service, n83 military academy cadets and midshipmen, 
n84 POWs, n85 and certain other categories of persons rarely tried. n86 The M.C.A., in contrast, limits personal juris-
diction to "alien unlawful enemy combatants." n87 An unlawful enemy combatant is defined as: 
 

  
a person who has engaged in hostilities or who has purposefully and materially supported hostilities against the United 
States or its co-belligerents who is not a lawful enemy combatant (including a person who is part of the Taliban, al 
Qaeda, or associated forces); or a person who ... has been determined to be an unlawful enemy combatant by a Combat-
ant Status Review Tribunal or another competent tribunal established under the authority of the  [*333]  President or the 
Secretary of Defense. n88 
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 According to the M.C.A., a finding by a Combatant Status Review Tribunal (CSRT) "that a person is an unlawful en-
emy combatant is dispositive for purposes of jurisdiction for trial by military commission under this chapter." n89 The 
problem, as the prosecution apparently learned for the first time when the military commissions began to get underway 
in the summer of 2007, was that CSRTs were not, in fact, tasked with determining whether anyone was an unlawful 
enemy combatant, nor was any other tribunal. 

CSRTs were established in July 2004 in response to the Supreme Court's decision in Hamdi v. Rumsfeld. n90 In an 
opinion by Justice O'Connor, a plurality of the Court held that a person labeled as an enemy combatant and faced with 
continued long-term detention (as opposed to battlefield detention) was entitled to challenge his detention in some form 
of tribunal offering minimum due process rights. n91 These rights included "notice of the factual basis for his classifica-
tion, and a fair opportunity to rebut the Government's factual assertions before a neutral decisionmaker." n92 The Court 
gave considerable leeway to the executive branch to devise such a tribunal, noting that: 
 

  
Enemy-combatant proceedings may be tailored to alleviate their uncommon potential to burden the Executive at a time 
of ongoing military conflict. Hearsay, for example, may need to be accepted as the most reliable available evidence 
from the Government in such a proceeding. Likewise, the Constitution would not be offended by a presumption in favor 
of the Government's evidence, so long as that presumption remained a rebuttable one and fair opportunity for rebuttal 
were provided. Thus, once the Government puts forth credible evidence that the habeas petitioner meets the enemy-
combatant criteria, the onus could shift to the petitioner to rebut that evidence with more persuasive evidence that he 
falls outside the criteria. n93 
  
 The court suggested that the military could conduct such a hearing:  [*334]  "There remains the possibility that the 
standards we have articulated could be met by an appropriately authorized and properly constituted military tribunal." 
n94 

Within ten days, the Department of Defense responded by creating Combatant Status Review Tribunals. Their only 
task was to "review the detainee's status as an "enemy combatant.'" n95 CSRTs were not linked to the original military 
commission process. The term "enemy combatant" was defined as: 
 

  
an individual who was part of or supporting Taliban or al-Qaeda forces, or associated forces that are engaged in hostili-
ties against the United States or its coalition partners. This includes any person who has committed a belligerent act or 
has directly supported hostilities in aid of enemy armed forces. n96 
  
 The definition of an enemy combatant in a CSRT is similar to, but significantly different from, the definition of an 
"unlawful enemy combatant" in the M.C.A. n97 Even if the definitions were identical, the CSRTs, as currently consti-
tuted, are wholly inappropriate tribunals to make a binding legal determination that a detainee is an unlawful enemy 
combatant for a number of reasons. n98 

While CSRTs may arguably meet the minimum due process requirements of Hamdi v. Rumsfeld, n99 they clearly 
are not "regularly constituted courts." A regularly constituted court, for example, would guarantee a presumption of 
innocence. n100 In CSRT proceedings, "there is a rebuttable  [*335]  presumption that the Government Evidence ... 
submitted by the Recorder to support a determination that the detainee is an enemy combatant, is genuine and accurate." 
n101 Thus, there is a presumption of guilt, rather than innocence. Even if the detainee convinces the CSRT that he is not 
an enemy combatant, he will not automatically be released, for such a decision may be referred back to the tribunal for 
further proceedings. n102 One officer who participated in such tribunals, Lieutenant Colonel Stephen Abraham, a re-
serve intelligence officer and a civilian attorney, submitted an affidavit to the Supreme Court. n103 Describing the 
CSRTs as "fundamentally flawed," he told the Washington Post that "legal standards for the unusual tribunals were 
nearly nonexistent." n104 Regarding the evidence used to establish enemy combatant status, he stated that "what were 
purported to be specific statements of fact lacked even the most fundamental earmarks of objectively credible evi-
dence." n105 

Further evidence that CSRTs are not regularly constituted courts can be found in the official CSRT procedural 
regulations. According to these rules, CSRTs are "non-adversarial proceedings," n106 a highly ironic designation for a 
tribunal tasked with determining whether one is an enemy combatant. As if to underscore their non-adversarial nature, 
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the Department of Defense determined that detainees are not entitled to be represented by counsel at CSRTs. Rather, 
detainees are assigned a "personal representative." The only qualification of the personal representative is that he or she 
be "a military officer" with an "appropriate security clearance" - no legal training is required. In fact, military judge ad-
vocates n107 are prohibited from  [*336]  fulfilling this role. n108 In contrast, the Recorder, who presents the Govern-
ment's case against the detainee, "should be a judge advocate." n109 Because the personal representative is not an attor-
ney, n110 there is no duty of loyalty, confidentiality, or zealous representation of the detainee. The personal representa-
tive is allowed to see "reasonably available information" pertinent to the detainee's designation as an enemy combatant 
but may not share it with the detainee if it is classified. n111 Furthermore, CSRTs are "not bound by the rules of evi-
dence such as would apply in a court of law." n112 Although the personal representative is ensured an opportunity to 
consult with the detainee, the tribunal must be held within 30 days of the consultation. This leaves little time for the 
personal representative to try to construct a meaningful defense by gathering far-flung witnesses or exculpatory evi-
dence, assuming he or she is inclined to do so. The tribunal itself consists of three commissioned officers with an ap-
propriate security clearance, one of whom is a judge advocate - not necessarily a military judge. n113 The detainee can 
ask for witnesses, and they will be provided if "reasonably available," a standard left solely to the discretion of the tri-
bunal. n114 If two of three members agree that the preponderance of the evidence supports an enemy combatant desig-
nation and the Convening Authority n115 approves, then he is an enemy combatant and may continue to be detained 
indefinitely. n116 However, a decision favorable to the detainee can be sent back for "further proceedings." n117 For 
example, Lt. Col. Abraham described how in a CSRT in which he was personally involved, a detainee was initially 
found, by unanimous vote, to be "not properly classified as an enemy combatant and ... not associated with al Qaeda or 
the Taliban." n118 The findings were rejected by the Convening Authority and sent back to a new panel, which unani-
mously found that "the detainee [was] properly classified as an enemy combatant and [was] a member of or associated 
with Al Qaeda." n119 

While such minimal due process, as set forth in the CSRT regulations and described by Lt. Col. Abraham, may 
have satisfied Justice  [*337]  O'Connor's requirements for a review of one's continued detention as an enemy combat-
ant, such procedures are singularly inappropriate for making a legal determination of whether the detention of an enemy 
combatant is lawful or unlawful. Such a determination involves highly complex matters of international law and the 
laws of war. For example, notwithstanding President Bush's highly questionable and much criticized n120 decision not 
to afford POW status to members of the Taliban, the Chief Military Commission Defense Counsel has commented: 
 

  
There's a very good argument that before the Northern Alliance prevailed over the Taliban, a member of the Taliban 
would fall under the Geneva Convention category for prisoner of war status as the regular armed force of an unrecog-
nized state. n121 
  
 If Taliban were the regular armed force entitled to POW status, as Col. Sullivan suggests, then they would be entitled to 
combatant immunity for most acts directed at U.S. forces during the invasion and occupation of Afghanistan. Further-
more, they could not be tried by a commission under the M.C.A. n122 Enemy combatants fighting on behalf of Af-
ghanistan might also have a legitimate self-defense argument that would render their actions "lawful." n123 Shortly 
after 9/11, President Bush declared the Taliban and al Qaeda to be "hostile forces." This designation meant that they 
became lawful military targets, and it was legal for U.S. forces to kill them - unless they were trying to surrender - since 
U.S. forces have combatant immunity for killing hostile forces. According to the administration, we can announce that 
we are coming to kill the Taliban and al Qaeda, invade the country where they are citizens or lawful visitors or resi-
dents, and then kill them; but if they fight back, they are war criminals, not lawful combatants. According to the Presi-
dent, the only lawful options for the Taliban and al Qaeda were to be killed or captured without resistance. The official 
U.S. position at the time we invaded Afghanistan was that, once captured, the U.S. had a right to hold Taliban and al 
Qaeda indefinitely in austere prison conditions without charges or trial, without access to any courts, foreign or domes-
tic. There, they could be subjected to harsh interrogation techniques that many observers considered tantamount to tor-
ture and be denied the  [*338]  benefit of Geneva Convention protections and privileges declared "quaint" by the Chief 
White House Counsel. n124 Under these conditions, it could certainly be argued that Taliban and al Qaeda affiliates 
would be entitled to use force to resist capture or defend themselves from the use of deadly force. It was not as if the 
U.S. was merely seeking to arrest only fugitive, indicted terrorists after some judicial process had determined they were 
subject to trial. For example, according to the charges against Omar Khadr, all of his alleged crimes occurred after the 
U.S. invasion of Afghanistan, in June and July of 2002. n125 He was not involved in 9/11 or any other terrorist plots. 
Recent reports emerging from Khadr's case indicate that Khadr was "one of four enemy fighters surrounded and bom-
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barded by U.S. forces" in Afghanistan. Khadr was the only one "who survived the July 27, 2002, attack." n126 During 
the attack, Khadr allegedly threw a hand grenade that killed a U.S. Army soldier. n127 Assuming the government can 
prove Khadr threw the grenade, Khadr has a plausible argument that he was acting in self defense when he did so. 

The designation of a detainee as an "unlawful enemy combatant" subjects the detainee to the jurisdiction of military 
commissions and potentially to the death penalty. Such a critical designation should not be left to military officers with 
no legal training and no judge to guide them. With such high stakes, the detainee should be entitled to a vigorous de-
fense before a legitimate court. Unfortunately, when Congress linked the military commissions to the CSRTs in the 
M.C.A., it failed to mandate needed changes to CSRTs to account for their potential new role. Since CSRTs may essen-
tially function as a pretrial chamber for the M.C.A., determining whether the military commission will have jurisdiction, 
they should be regularly constituted courts just like military commissions. 

In order to satisfy Hamdan v. Rumsfeld, there appear to be a few different options to change the way that personal 
jurisdiction before military commissions is determined. First, the M.C.A. could be amended to specify that the determi-
nation of unlawful enemy combatant status by a CSRT or other competent tribunal is "dispositive" on the issue of a de-
tainee only if the CSRT or other tribunal is a regularly constituted court affording all the judicial guarantees recognized 
as "indispensable" by civilized peoples,  [*339]  such as representation by counsel and a right to review the evidence. If 
that were done, either the rules and procedures for CSRTs would need to be completely rewritten, or an entirely new 
type of tribunal would need to be created. In the alternative, the M.C.A. could be amended so that the finding of a CSRT 
is not dispositive, but merely a preliminary determination which authorizes the military commission to proceed but is 
not binding on the military commission: the ultimate determination of status would be made by the commission itself. 
Now that the Court of Military Commission Review has determined that commission judges have the power to deter-
mine personal jurisdiction, it would be best to require the commission to make the determination in all cases, in the in-
terest of uniformity. Clearly, the commission and the CSRTs are not currently using the same standard of proof. Ac-
cording to the CMCR, the "burden of raising the special defense that one is entitled to lawful combatant immunity rests 
upon the individual asserting the claim. Once raised before a military commission, the burden then shifts to the prosecu-
tion to prove beyond a reasonable doubt that the defense does not exist." n128 In other words, in the military commis-
sion, the government must prove beyond a reasonable doubt that an individual is an unlawful combatant, a much more 
stringent standard than the preponderance of the evidence standard applied by CSRTs. n129 It would be unfair for some 
detainees to be subject to the jurisdiction of a commission on a finding under a lower standard of proof at a CSRT. Such 
a rule would be inconsistent with well-recognized principles of due process, and would be tantamount to allowing a 
finding in a civil case to be binding in a criminal trial. 

2. Minimum Age Limitations 
  
 Courts-martial have jurisdiction over active duty military personnel. n130 This creates a minimum age limitation. In 
order to be eligible for active duty military service in the United States, one must be 18, or 17 with the permission of a 
parent and guardian. n131 This age limitation is incorporated by reference into the jurisdiction of courts-martial, thereby 
creating a minimum age requirement of 17 to be tried by court-martial. n132 Is there a minimum age limit for trial by 
military commission? Can juveniles be tried? Should they be? The M.C.A. is silent on this point. The M.C.A. indicates 
only that "alien unlawful enemy combatants" may be tried by military commission, and there is no reference to any age 
limitation. However, the M.C.A. indicates several provisions of the UCMJ that do not apply, and  [*340]  Article 2 (10 
U.S.C. § 802) is not one of them. n133 Thus, arguably, the age limit should apply. Certainly, if we apply "principles of 
law" from courts-martial, juveniles should not be tried by military commission. 

This issue has more than theoretical relevance because one of the two persons currently under military commission 
charges, Omar Khadr, was only fifteen at the time of his alleged crimes: clearly a child under military law. For example, 
under the UCMJ, the age of consent for sexual intercourse is sixteen, indicating that those under sixteen are not consid-
ered to be capable of adult decision-making. n134 Other punitive articles specifically define one under the age of six-
teen years as a child. n135 

It is inconsistent with military law (and international law as well n136) to try a fifteen year old juvenile for war 
crimes or terrorism. Rather, the child soldier should be treated as a victim of war. The Supreme Court certainly might 
find it to be a judicial guarantee recognized as indispensable by civilized people that fifteen year olds not be treated as 
adults and tried as war criminals. n137 The administration has noted that at least one recently established war crimes 
tribunal, the War Crimes Tribunal for Sierra Leone, authorizes the trial of fifteen-year-olds; however, the Sierra Leone 
court is the only war crimes tribunal to authorize trial of fifteen-year-olds, and no fifteen-year-old has ever been 
charged. n138 If charges against Omar Khadr are reinstated, they may be dismissed yet again on these grounds. The 
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M.C.A. should be amended to state a minimum age for trial by military commission. If Congress will not act, the Secre-
tary of Defense, or the Military Commission Court of Review, should explicitly state an age limitation  [*341]  of sev-
enteen, at the time the alleged offenses were committed, as a jurisdictional prerequisite. 

3. Statute of Limitations 
  
 In courts-martial, there is a statute of limitations of five years from the time of the offense to the time of referral of 
charges, except for cases in which death is an authorized punishment and for certain wartime offenses for which there is 
no statute of limitations. n139 The M.C.A. includes no statute of limitations. In fact, it applies to "any offense made 
punishable by this chapter or the law of war when committed by an alien unlawful enemy combatant, before, on, or after 
September 11, 2001." n140 The language "before, on, or after September 11, 2001" is superfluous and could have been 
more simply stated as, "at any time." 

This retroactive application of a criminal statute raises the principle of legality, or the ex post facto criminalization 
of behavior which was legal at the time it was committed. The M.C.A. claims that it does not violate this principle: 
 

  
The provisions of this subchapter codify offenses that have traditionally been triable by military commissions. This 
chapter does not establish new crimes that did not exist before its enactment, but rather codifies those crimes for trial by 
military commission... . Because the provisions of this subchapter ... are declarative of existing law, they do not pre-
clude trial for crimes that occurred before the date of the enactment of this chapter [Oct. 17, 2006]. n141 
  
 Congress' claim that the M.C.A. created no new crimes is dubious. Even if the crimes were "declarative of existing 
law" at the time of the enactment of the M.C.A., the M.C.A. does not require that the crime existed at the time it was 
committed. For example, the offense of "providing material support to terrorism" became a federal crime for the first 
time in 1994, n142 but the M.C.A. purports to apply to crimes committed at any time in the past. n143 Furthermore, to 
the extent the crimes covered by the M.C.A. existed in some form, they did not necessarily have extraterritorial applica-
tion, nor were all the crimes traditionally triable before military commissions,  [*342]  as the Court noted in Hamdan. 
n144 For example, the crimes of terrorism, providing material support to terrorism, conspiracy, and perjury are not tra-
ditional war crimes, although all are listed in the M.C.A. and M.M.C. The idea that a state may prosecute crimes of an 
international character that occurred both outside its national boundaries and before specific legislation existed within 
the state to do so is a well-settled principle of international humanitarian law, known as the principle of universal juris-
diction, which dates back to the Nuremberg Trials. n145 But this principle has been applied only to war crimes, geno-
cide, and crimes against humanity, not to ordinary crimes. The M.C.A. stretches this principle beyond recognizable lim-
its by including crimes not previously recognized as international crimes and potentially criminalizing acts retroactively. 
Such significant deviation from court-martial rules and procedures and well-established principles of international law 
may violate the Geneva Conventions and the U.S. Constitution. n146 

The combination of retroactive application coupled with a lack of a statute of limitations means that suspected ter-
rorists can be held without trial for an unlimited period of time for crimes committed decades ago. This is unacceptable. 
The M.C.A. should be amended to include a statute of limitations for non-capital offenses. I would propose a limit of 
ten years for offenses punishable by life and five years for other offenses, starting from the date the government became 
aware of the crime and the identity of the perpetrator. This would still be longer than statutes of limitations for military 
members, but such a difference could probably be justified by military and intelligence concerns, and the disparity 
would be within reasonable limits. The statute of limitations should be reduced to two years from the date the offenses 
are known to the United States if the accused is in U.S. custody. Holding detainees indefinitely without charges, once 
their crimes are known, is incompatible with civilized standards of justice and fairness. Other bases for tolling the stat-
ute of limitations should be adopted from Article 43 of the UCMJ. n147 

4. Pre-Trial Detention 
  
 Normally, military members remain free while pending trial by  [*343]  court-martial. In the minority of cases where 
they are subjected to pretrial detention, they enjoy a variety of procedural rights. R.C.M. 305 governs pretrial confine-
ment. Pretrial confinement may be ordered only upon probable cause to believe that an offense triable by court-martial 
has been committed by the individual and confinement is required by the circumstances. n148 When placed in confine-
ment, the accused is promptly informed of the nature of the offenses for which he is being held, his rights to remain 
silent and to counsel, and of the procedures for review of his pretrial confinement status. n149 Within 72 hours of being 
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placed in confinement, the commander or a neutral and detached officer conducts a probable cause determination to 
determine if the military member shall remain in confinement. n150 The requirements for continued confinement are 
that a crime has been committed by the prisoner, confinement is necessary to ensure the prisoner's appearance at future 
proceedings or to prevent further serious misconduct, and lesser forms of restraint (such as restriction to specified lim-
its) will not suffice. n151 If the commander orders continued confinement, then, within seven days of the imposition of 
confinement, a neutral and detached pretrial confinement review officer reviews the probable cause determination and 
the necessity for continued confinement. n152 Under normal circumstances, the pretrial confinement review officer 
(sometimes called the seven-day reviewing officer) conducts a hearing at which the prisoner is present and represented 
by counsel. At the hearing, the prisoner and prisoner's counsel may make a statement n153 and cross-examine the gov-
ernment witness or witnesses, typically the prisoner's commander or the officer who initially ordered the pretrial con-
finement. The decision to order pretrial confinement can be reconsidered on request based on significant information. 
n154 It will also be reviewed by the military judge when charges are referred to trial based on an abuse of discretion 
standard. n155 

Imposition of pretrial confinement triggers a right to speedy trial. n156 The prisoner must be tried or released 
within 120 days. n157 If the accused asserts his constitutional right to a speedy trial and the government deprives him 
thereof, the charges will be dismissed with prejudice. n158 

None of these rules apply to those subject to military commissions.  [*344]  According to the administration, alien 
unlawful enemy combatants may be detained indefinitely, without trial, so long as the "Global War on Terrorism" con-
tinues. n159 There is no requirement of reasonable grounds to believe that a detainee has committed a crime triable by 
military commission or that less severe forms of restraint are inadequate. Although entitled to a CSRT, an individual 
may be subject to continued detention as an enemy combatant, based on the traditional civil "preponderance of the evi-
dence" standard. 

Guantanamo detainees are in a different category from our own service members and cannot be afforded all the 
rights of a pretrial detainee, but the administration has also said that the detainees are not POWs under the Geneva Con-
ventions. n160 By denying POW status, as well as the kind of hearing required under Article 5 of the Geneva Conven-
tions to determine the status of a detained person, and by attempting to deny the right to habeas corpus review through 
the M.C.A., the administration and Congress have deprived detainees of any meaningful ability to challenge the lawful-
ness of their detention. 

These limitations have resulted in severe criticism of the M.C.A. by outside observers. For example, the United Na-
tions Special Rapporteur Martin Scheinin, has stated: 
 

  
A number of provisions of the M.C.A. appear to contradict the universal and fundamental principles of fair trial stan-
dards and due process enshrined in Common Article 3 of the Geneva Conventions. One of the most serious aspects of 
this legislation is the power of the President to declare anyone ... , without charge as an "unlawful enemy combatant" - a 
term unknown in international humanitarian law - resulting in these detainees being subject to the jurisdiction of a mili-
tary commission ... . Further, in manifest contradiction with article 9, paragraph 4 of the International Covenant on Civil 
and Political Rights the M.C.A. denies non US citizens (including legal permanent residents) in US custody the right to 
challenge the legality of their detention. n161 
  
 Of course, detainees may challenge their detention in the CSRT. n162  [*345]  After the initial CSRT, detainees are 
eligible for annual Administrative Review Boards (ARBs) to determine if they should continue to be held. n163 But, as 
discussed above, CSRTs are woefully inadequate as a method for detainees to challenge their detention. n164 ARB pro-
cedures are even more cursory. n165 Furthermore, the annual administrative review process is suspended when charges 
are sworn against a detainee. n166 

5. Speedy Trial 
  
 For military members not placed in pretrial detention, the preferral of court-martial charges starts the running of a 120-
day speedy trial clock. n167 The M.C.A. is very specific that speedy trial rights do not apply based on the date of impo-
sition of detention. n168 The R.M.C. does, however, include a 120-day speedy trial clock that begins upon the service 
of charges. n169 In other words, while the government may hold a detainee without limitation, once military commis-
sion charges are served on the detainee, the commission must be convened within 120 days or the charges will be dis-
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missed. However, the dismissal may be without prejudice to the government's ability to reinstitute proceedings for the 
same offenses. n170 No constitutional right to a speedy trial is recognized in the R.M.C., and the accused's demand for 
a speedy trial is not a factor to be considered in determining whether charges should be dismissed, n171 although such a 
demand may be considered in granting sentence relief. n172 

Certainly, there are a number of practical military and intelligence  [*346]  justifications for not placing stringent 
time limitations on the government to bring detainees to trial. Many detainees are believed to possess information which 
is of critical intelligence value, and the process of extracting this information through interrogation can be very pro-
tracted. Requiring a detainee to be brought to trial within 120 days of capture, for example, would be unreasonable. But 
the idea of indefinite detention without notice of the reason therefore, or an opportunity to prove one's innocence, is 
repugnant to universal ideals of justice and due process. Once a detainee's intelligence value has been exhausted and his 
complicity in any crimes has been established, some reasonable time limitation should be imposed, at the end of which 
the detainee should be charged or released. 

The ability to hold a detainee for an unlimited period before preferring charges is particularly unfair given that there 
is no statutory or regulatory basis for providing credit for pretrial detention. Under military case law and DoD regula-
tion, a service member ordered into pretrial confinement gets day-for-day credit of legal pretrial confinement time 
against any sentence to confinement. n173 However, the M.C.A. states explicitly that precedents from military courts of 
appeal are inapplicable to military commissions. n174 The position of the government is that a detainee should get no 
credit towards a sentence imposed by a military commission for time served while detained as an enemy combatant. 
Although the length of prior detention is a factor the defense may raise and ask to be considered in mitigation in sen-
tencing, the rules state that a commission sentence begins to run from the date the sentence is adjudged. n175 A fairer 
rule would be to give detainees credit for each day of pretrial detention against any confinement sentence ultimately 
imposed. 

The combined effect of the lack of statute of limitations, the lack of speedy trial rights, and the lack of pretrial de-
tention credit means that a detainee can, theoretically, be detained prior to trial for a period of time greater not only than 
the sentence he ultimately receives, but also greater than the maximum period of confinement authorized for his crimes. 
This is unfair and should be remedied by changes to the Rules for Military Commission or Military Commission Act. 

6. Referral of Charges 
  
 Before charges can be referred to a general court-martial, there are a number of procedural steps that must be satisfied. 
The most significant  [*347]  procedural hurdle is the Article 32 n176 pretrial investigation. The Article 32 investigation 
is frequently referred to by the popular media as the "military equivalent of a grand jury." n177 This is true in the sense 
that both procedures are preliminary reviews of the evidence to determine if there are reasonable grounds to go forward 
to trial. However, the accused's rights are significantly more robust in an Article 32 investigation, and it is hardly a rub-
ber stamp of the prosecution's case, as grand jury indictments often appear to be. The oft-quoted phrase that "a prosecu-
tor could convince a grand jury to indict a ham sandwich" n178 is not true of the Article 32 investigation. For one thing, 
the Article 32 investigating officer is almost always an experienced judge advocate. n179 In addition, unlike a grand 
jury, an Article 32 investigation is not conducted in secret. The investigation is generally open to the public, n180 and 
the accused is entitled to be present n181 and to be represented by counsel. n182 The accused also has the right to cross-
examine government witnesses n183 and to present witnesses and other evidence. The accused may compel the gov-
ernment to produce witnesses and evidence under the government's control. n184 The accused has the right to make a 
sworn or unsworn statement, orally or in writing, n185 and to produce and "present anything in defense, extenuation, or 
mitigation for consideration by the investigating officer". n186 Also, the Article 32 investigating officer is not limited to 
merely indicating approval or disapproval of the charges recommended by the government. The investigating officer is 
empowered to investigate additional charges, n187 to recommend changes to the charges, and to recommend any ap-
propriate disposition of the charges, including trial at  [*348]  a lower level, n188 nonjudicial punishment or lesser 
forms of discipline, or dismissal. n189 Upon submission of the investigating officer's report of investigation, the defense 
is entitled to submit objections. n190 

Article 32 is one of three provisions of the Uniform Code of Military Justice which the M.C.A. rendered inapplica-
ble. n191 In other words, an accused is not entitled to a "thorough and impartial investigation" before charges are re-
ferred to a military commission. It is unclear why Congress did not believe such a thorough and impartial investigation 
was warranted. Perhaps Congress was aware that, ultimately, the recommendations of an Article 32 investigating officer 
are just that - recommendations. They are not binding on the convening authority, which is free to completely disregard 
them. n192 Congress may have feared the backlash that would be likely if an Article 32 investigating officer recom-
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mended dismissal of some charges and the convening authority ignored the recommendation and referred the charges to 
the commission anyway. By removing the Article 32 requirement, Congress has deprived the convening authority of an 
important opportunity to receive an unbiased, unfiltered recommendation. 

The lack of an investigation comparable to that required by Article 32 puts the defense at a considerable disadvan-
tage, compared to the defense in a general court-martial, in terms of pre-trial preparation. The Article 32 investigation 
serves as an excellent vehicle for discovery for the defense, by giving it the opportunity to preview the government's 
case against the client. After an Article 32 investigation, the defense is better able to evaluate the charges, if any, to 
which the accused should plead guilty, and it is better able to gauge the relative strengths and weaknesses of the gov-
ernment's case. The Article 32 investigation may be the only opportunity to question important witnesses. 

Whatever Congress' reason for removing the Article 32 requirement, there seems to be no compelling reason why 
the Secretary of Defense could not impose a similar process, by regulation, through the creation of a Rule for Military 
Commission 405 (there is not one now). n193 Although Congress rendered Article 32 inapplicable, it did not preclude 
the Secretary from adopting some alternate form of pretrial investigation. In fact, the Rules for Military Commission 
seem to contemplate the possibility that a pretrial investigation could be ordered. R.M.C. 406, which defines the pretrial  
[*349]  advice to be given to the convening authority, directs the legal advisor to the convening authority to state a 
"conclusion with respect to whether the allegation of each offense is warranted by the evidence indicated in the report of 
investigation (if there is such a report)." n194 However, according to the Discussion to the Rule, "the advice need not 
set forth the underlying analysis or rationale for its conclusions." n195 Thus, there is no requirement that the convening 
authority get any detailed analysis before acting. If the Secretary of Defense does not wish to require an independent 
investigation by regulation, the convening authority undoubtedly has the inherent authority to order an investigation in 
any given case. n196 The convening authority should exercise that authority robustly and demand a thorough and im-
partial investigation prior to referring charges to the military commission. n197 Doing so would be a significant step 
toward making the commissions more open, and even-handed. At the very least, the convening authority should give the 
defense the opportunity to comment on the pretrial legal advice received prior to referral. Under the R.M.C., however, 
the defense is provided a copy of the advice only after charges are referred. n198 

7. Discovery: Access to Witnesses and Evidence 
  
 The lack of a pretrial investigation requirement is not the only impediment to discovery faced by the defense in a mili-
tary commission. In a general court-martial, "each party shall have adequate opportunity to prepare its case and equal 
opportunity to interview witnesses and inspect evidence. No party may unreasonably impede the access of another party 
to a witness or evidence." n199 Compare this to the counterpart rule created for  [*350]  military commissions: "Each 
party shall have adequate opportunity to prepare its case and no party may unreasonably impede the access of another 
party to a witness or evidence." n200 The right to witnesses and evidence has been reduced from the "right to equal ac-
cess" to the right "not to be unreasonably impeded." No explanation is given for reducing this right, although it is pre-
sumably related to concern about disrupting or compromising military and intelligence activities. If that is the case, a 
better, fairer rule would read as follows: The defense shall have equal opportunity to interview witnesses and inspect 
evidence unless such access would negatively impact national security. I can think of no other compelling rationale for 
hampering the defense's preparation for trial. 

The potential for weakened discovery rules to adversely impact the defense has already been demonstrated. In the 
Khadr case, the prosecution knew of a potentially exculpatory witness for over five years before it revealed the exis-
tence of the witness to the defense - nine months after Khadr was charged and hours before he was scheduled to be ar-
raigned. n201 Also, an FBI agent scheduled to testify in Khadr's case refused to meet with the defense, hampering their 
pretrial preparations. n202 Further impeding the defense, when the government provided a witness list to the defense, 
defense counsel were ordered not to share the names of the witnesses against Khadr with their client or anyone else. 
n203 These early experiences with military commissions do not inspire confidence that the defense will be provided full 
and fair access to the witnesses and evidence they need to put on a robust defense. The imbalance in procedures contin-
ues after the pretrial phase concludes and the trial begins. 

B. Trial Procedures 

1. Production of Witnesses and Evidence 
  
 A similar diminution of defense rights can be found in the rules pertaining to the production of witnesses and evidence 
for trial. For general courts-martial, "the prosecution and defense and the court-martial shall have equal opportunity to 
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obtain witnesses and evidence, including the benefit of compulsory process." n204 This critical right is significantly 
diminished for defendants facing military commissions: "The defense shall have reasonable opportunity to obtain wit-
nesses and other evidence as provided  [*351]  in these rules." n205 Again, no justification is offered for this change. 
However, the potential impact of this rule has already been demonstrated in the Hamdan case. The Government refused 
to allow Hamdan's defense counsel access to interview several high-value detainees, including Khalid Shaikh Moham-
med, whom they believed could explain Hamdan's role within al Qaeda, potentially exonerating him. n206 When de-
fense lawyers asked that the detainees be brought to Hamdan's pretrial jurisdictional hearing, the request was denied by 
the military judge, citing the untimeliness of their request and security concerns. n207 These significant modifications 
leave a strong appearance that the Secretary of Defense is not interested in creating a military commission that seeks 
truth through a fair adversarial process. 

The rules further hinder the defense in that the right to confront witnesses has been diminished. The opportunity for 
direct confrontation of witnesses is less likely because it is easier for a witness to be declared "unavailable" in a military 
commission than in a general court-martial. n208 This finding of unavailability makes it more likely that hearsay evi-
dence will be admitted. n209 Coupled with the relaxation of hearsay rules, (discussed infra, section II.C.4.), this gives a 
decided advantage to the prosecution. 

2. Right to Counsel 
  
 Another significant difference between the rights of the accused in a military commission and those of an accused in a 
general court-martial is in the area of the accused's right to counsel. Military members are entitled to free military de-
fense counsel, regardless of their ability to pay. n210 In addition to the counsel assigned to represent them, military 
members may also request representation by a specific military attorney, known as an individual military counsel re-
quest. n211 So long as that person is "reasonably available" and doesn't have an ethical conflict, he or she will be made 
available. n212 Members of the military who have been accused may also hire civilian defense counsel of their own 
choosing, at their own expense, and may release their military counsel. Civilian counsel need not be United States citi-
zens, or even licensed to practice in the United States, as long as the attorney is licensed somewhere and the military 
judge finds the attorney qualified. n213 Thus, foreign attorneys can represent military members in  [*352]  courts-
martial. A military member has the right to release any attorney representing him and may represent himself. 

Accused parties appearing before military commissions have been given the right to represent themselves n214 and 
to be represented by competent counsel, but their choice of counsel is much more limited. Just as with a member of the 
military who has been accused, a military defense counsel will be assigned, but the "accused has no right to a specific 
defense counsel" and is not entitled to request individual military counsel. n215 An accused may request a different 
military counsel than the one assigned, but the right is severely limited: "Any accused who is materially dissatisfied 
with his detailed defense counsel, or who reasonably believes that his counsel's representation has been ineffective, may 
request that the Chief Defense Counsel, in his sole discretion, appoint a different attorney from among those assigned or 
detailed to, or performing duties with, the Office of the Chief Defense Counsel ... ." n216 

Military commission regulations also limit the accused's choice of civilian counsel. The M.C.A. authorizes the re-
tention of civilian counsel by the accused, but the civilian counsel must be a U.S. citizen, admitted to practice in a U.S. 
jurisdiction, and eligible for a Secret security clearance. n217 In addition, the attorney may not have been sanctioned or 
disciplined by any court, bar, or other governmental authority for "relevant misconduct" and must sign a written agree-
ment to comply with regulations and instructions for counsel. n218 If a civilian counsel is retained, the assigned military 
counsel is required to remain on the case as associate counsel. n219 

These differences in rights to counsel do not seem justified by military or intelligence needs. While it makes sense 
that a civilian counsel must be eligible for a security clearance if he or she is going to be exposed to classified informa-
tion, there may not be classified information presented in every trial. If there is not, this requirement should be waiv-
able. The requirement that all attorneys be U.S. citizens is even harder to justify. If foreign attorneys who aren't even 
admitted to practice in a U.S. jurisdiction can represent U.S. service members, why shouldn't such attorneys be able to 
represent non-citizens if the military judge determines they are qualified? And why are attorneys required to be eligible 
to practice in a U.S. jurisdiction, when the commissions, at least for the present, take place on foreign soil at Guan-
tanamo, a place the administration has adamantly argued is beyond the reach of any U.S. court? n220 Even if the re-
quirement of eligibility  [*353]  to practice in a U.S. court arguably makes sense, there are many attorneys licensed to 
practice in the U.S. who are not U.S. citizens. Indeed, there are many active duty U.S. service members who are not 
U.S. citizens. It is an extreme irony that we allow foreign citizens to defend our country and fight the "global war on 
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terrorism" but will not allow foreign citizens, even legal residents or citizens of coalition partners, to defend other for-
eign citizens when the fight moves to the courts. 

Although some have questioned the independence of military defense counsel, such counsel have repeatedly dem-
onstrated that they will zealously and competently defend their clients. n221 Unfortunately, competence and zealous-
ness are not the only ingredients required to put on an effective defense. In order to have an effective defense, an ac-
cused must have trust and confidence in his attorney. Those accused of being "unlawful enemy combatants" are not 
likely to fully trust a member of the U.S. military assigned to represent them, especially one who must communicate 
with them through an interpreter. n222 Few detainees speak English as their primary language, and many do not speak 
English at all. Few American attorneys  [*354]  speak the languages of the Guantanamo detainees. Religious differences 
may further inhibit the attorney-client relationship. Many detainees are likely to be uncomfortable being represented by 
a non-Muslim, particularly if they consider all non-Muslims to be infidels. Detainees should be able to retain counsel 
with whom they are comfortable, counsel they can trust completely and with whom they can communicate freely and 
openly. So long as an attorney is willing to abide by the commission's rules and is not a security threat to the U.S., any 
qualified attorney with reasonable English fluency should be eligible to represent defendants before the commission. 
Expanding eligibility to foreign counsel would undoubtedly enhance the legitimacy of the military commissions in the 
eyes of the international community. n223 At the very least, we should expand eligibility to U.S. legal aliens and attor-
neys from coalition partners in the war on terrorism. While the right to counsel is likely sufficient to meet international 
minimums, it is not as broad as it could or should be. Congress should amend the M.C.A. to authorize qualified non-
United States citizen counsel. 

3. Composition of Military Commissions 
  
 The composition of military commissions is now quite similar to general courts-martial, and should satisfy the Supreme 
Court. The M.C.A. corrected a deficiency in the earlier version of military commissions n224 by providing a minimum 
of five-officer juries, and twelve-officer juries for capital cases, just like general courts-martial. n225 However, unlike 
general courts-martial, there is no provision for enlisted members to serve where the accused is, himself, enlisted. n226 
One could argue that those claiming to be mere "foot-soldiers," or otherwise the functional equivalent of enlisted men, 
should be entitled to have enlisted members serve on their commissions. However, given the fact that that commissions 
are open only to "unlawful enemy combatants" and not regular soldiers, it might be difficult to evaluate claims of which 
defendants were equivalent to officers and which to enlisted. The exclusion of enlisted members seems justified and 
does not  [*355]  detract from the overall fairness of military commissions. 

Just as in general courts-martial, two-thirds of the commission members must agree on any verdict or sentence. 
n227 For sentences in excess of ten years of confinement, three-fourths of the commission members must agree. For the 
death penalty, a unanimous verdict of twelve or more is required. This is also identical to general court-martial proce-
dure. n228 

The process for challenges to members is also identical to challenges in general courts-martial - unlimited chal-
lenges for cause, and one peremptory challenge. n229 Commissions will use military judges, just like general courts-
martial. This is an improvement over the original commission, in which a judge advocate (not necessarily a military 
judge) served as both "Presiding Officer" and as a voting member of the commission. n230 

4. Pretrial Agreements (Plea Bargains) 
  
 Plea bargains in general courts-martial are known as Pretrial Agreements (PTAs) and are authorized by Rule for 
Courts-Martial 705. Rule for Military Commissions 705 is very similar and authorizes the convening authority to enter 
into pretrial agreements in military commissions. n231 Further guidance on pretrial agreements in military commissions 
can be found in Chapter 12 of the R.T.M.C. n232 The only significant difference between pretrial agreements in mili-
tary practice and in commissions is that PTAs in a court-martial may include maximum sentences but do not include 
minimum sentences. n233 Thus, an accused member of the military may agree to plead guilty to certain offenses in ex-
change for a promise that the convening authority will approve no sentence greater than X (for example, five years of 
confinement). The accused and defense counsel are still free to try to convince the court-martial to sentence him to a 
lighter sentence. And, in fact, the court is not informed of the limitations on the sentence until after announcing its ver-
dict. n234 The accused gets the benefit of whichever is lower, the sentence agreed to in the PTA, or the sentence im-
posed by the court-martial. In contrast, PTAs in military commissions may include an agreed sentence range, with both 
a maximum and minimum. n235 The maximum and minimum could presumably be the same sentence, or  [*356]  per-
haps as little as one day's confinement less (for example, a maximum of ten years, and a minimum of nine years, 364 
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days). This enables the convening authority and accused to agree to a fixed sentence, offering more certainty to the gov-
ernment and the accused, but removing an opportunity for effective advocacy by defense counsel to try to secure a sen-
tence below the guaranteed minimum in the sentencing hearing. Although it is unclear what military or intelligence con-
sideration required this change, n236 this deviation from military practice does not detract from the overall fairness of 
military commissions. 

C. Evidentiary Matters 
  
 The Military Rules of Evidence (M.R.E.) are based on the Federal Rules of Evidence. In fact, aside from a few minor 
word changes, and a couple of military-specific rules, n237 the rules are identical to those utilized in United States 
criminal courts. The M.C.A. gave the Secretary of Defense the option of prescribing more relaxed rules of evidence. 
n238 Not surprisingly, he did so. Since the changes were authorized, but not mandated, by Congress, it is unclear 
whether these changes fall under the requirement that military commissions apply the "rules of evidence in trial by gen-
eral courts-martial" so long "as the Secretary considers [it] practicable or consistent  [*357]  with military or intelli-
gence activities." n239 If this standard does apply, it is not clear that the Secretary could meet it. 

1. Compulsory Self-Incrimination 
  
 By explicitly declining to apply Article 31(a), (b), and (d) of the UCMJ, the M.C.A. makes clear that detainees do not 
have the rights against compelled self-incrimination that United States citizens and military service members enjoy. 
n240 Article 31(a) prohibits military members from compelling "any person to incriminate himself or to answer any 
question the answer to which may tend to incriminate him." n241 Article 31(b) requires that persons accused or sus-
pected of an offense must be advised of their right to remain silent and the nature of the accusation before any interroga-
tion may be conducted. n242 Article 31(d) provides that statements obtained in violation of Article 31(a) or (b), or 
through the use of coercion, unlawful influence, or unlawful inducement, may not be used against an accused in a court-
martial. n243 To some extent, it makes sense that these rules should not apply to military commissions. The primary 
purpose of detaining suspected terrorists is to interrogate them in order to collect evidence of military and intelligence 
value, to disrupt ongoing terrorist plots, and to bring to justice perpetrators of prior terrorist acts. However, the removal 
of Article 31 rights effectively means not only that warnings are not given, but that coercion, unlawful influence, and 
unlawful inducement may be used to compel a person to incriminate himself, and that the resulting statements may then 
be used in a military commission. 

Interrogation methods amounting to "cruel, inhuman or degrading treatment or punishment" were prohibited by the 
Detainee Treatment Act of 2005. n244 Thus, statements obtained using such methods after December 30, 2005 (the date 
of the enactment of the Act), are not admissible. n245 The M.C.A. does provide a limited right of protection against 
compelled self-incrimination, but only in the commission process itself. n246 Presumably, an accused may be interro-
gated right up to the eve of trial, or even during breaks in the trial. The M.C.A. excludes the use of any statement ob-
tained by torture n247 but expressly allows the admission of a statement where (1) the "degree of coercion is disputed," 
(2) the statement appears to be reliable,  [*358]  and (3) the "interests of justice would best be served" by the statement's 
admission. n248 

The M.C.A. provisions are incorporated into the Military Commission Rules of Evidence (M.C.R.E.) as Rule 304. 
M.C.R.E. 304 represents a major deviation from the Military Rules of Evidence (M.R.E.). M.R.E. 304 and 305 protect 
the service member from compelled self-incrimination by excluding statements obtained involuntarily from an accused, 
and any evidence derived therefrom. n249 "Involuntary statements" in courts-martial mean not only those that are com-
pelled, but also unwarned statements, or statements taken in violation of the right to silence or counsel, if invoked. n250 
Detainees are not afforded any warnings, and their right to counsel is dramatically different from that afforded service 
members by the Fifth and Sixth Amendments and Article 31 of the UCMJ. Detainees do not have any right to counsel 
prior to being charged, and it is unclear if the right to counsel for the accused, before a military commission, extends to 
having counsel present during interrogations after adversarial proceedings have commenced. According to the 
R.T.M.C., the right to counsel extends to "every stage of the proceedings," n251 but this appears to mean during pro-
ceedings of the Commission itself. Thus, the right to the assistance of counsel at trial is quite different from the Sixth 
Amendment right to counsel, which requires counsel during any post-indictment questioning, n252 and which extends 
to all "critical stages" of the criminal prosecution, such as lineups. n253 The Military Commission Rules of Evidence 
should be clarified to make it clear that once a detainee has been charged, interrogation without the presence of counsel 
must stop, or at least that the government may not use statements obtained from a detainee outside the presence of coun-
sel after referral of charges. 
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Another difference in the self-incrimination rules is that M.C.R.E. 304 "contains no requirement for corroboration 
for admission of an inculpatory statement by the accused ... ." n254 In other words, an accused may be convicted at a 
military commission solely on the basis of confession, without any corroboration whatsoever. This is in sharp contrast 
to the military rule, which prohibits service members from being convicted by court-martial on the basis of an uncor-
roborated confession, even a wholly voluntary one. n255 In combination with the broadly expanded admissibility of 
involuntary  [*359]  confessions, this creates an extreme danger of erroneous conviction, the principal evil intended to 
be safeguarded by the Geneva Conventions. n256 Suppose, for example, that a detainee intentionally provides false 
information to his interrogators about a terrorist plot in which he was involved, either to appease them or to intention-
ally mislead them. The military investigates the information but cannot corroborate existence of the plot. Nevertheless, 
based on his inculpatory statement, the detainee could still be convicted for his involvement in the plot, even though it 
was a figment of his own imagination. The removal of the safeguard of the corroboration requirement cannot be justi-
fied by military or intelligence exigency and casts significant doubt on the fairness of the military commissions. In light 
of the very high danger of false confessions in the context of extended detention and interrogation, the M.C.R.E. should 
be amended to include a corroboration requirement. 

Admissibility of statements of the accused obtained through unwarned and coercive interrogation is not the only 
evidentiary rule changed in military commissions. 

2. Relevance 
  
 Military Commission Rule of Evidence 401 changes the familiar definition of relevance in use in federal courts and 
courts-martial from, "evidence having any tendency to make the existence of any fact that is of consequence to the de-
termination of the action more probable or less probable than it would be without the evidence", n257 to a requirement 
of "probative value to a reasonable person." n258 This is defined as "when a reasonable person would regard the evi-
dence as making the existence of any fact that is of consequence to a determination of the commission action more 
probable or less probable than it would be without the evidence." n259 It is unclear how the addition of the "reasonable 
person" requirement changes or improves the rule, or why this change was even adopted, although it was apparently 
intended to be less rigorous than the traditional relevance requirement. There is no military or intelligence justification 
for relaxing a relevance requirement. Addressing one concern of the Supreme Court, n260 the M.C.A. leaves the deter-
mination of probative value solely in the hands of the military judge, unlike the original military commissions, which 
allowed the other commission members to overrule the legal officer. 

 [*360]  

3. Search and Seizure 
  
 Another major difference between the M.R.E. and the M.C.R.E. is that there are no counterparts to M.R.E. 311 through 
321 in the M.C.R.E. These M.R.E. rules incorporate Fourth Amendment limitations on unreasonable searches and sei-
zures and warrants and govern the admissibility of evidence obtained by various types of searches, seizures, inspections, 
wiretaps, and eyewitness identifications. M.R.E. 311 states that "evidence obtained as a result of an unlawful search or 
seizure made by a person acting in a governmental capacity is inadmissible against the accused ... ." n261 The lack of an 
equivalent to this rule in the M.C.R.E. might be seen as the Secretary of Defense's way of incorporating Congress' per-
mission to prescribe the following provision: "Evidence shall not be excluded from trial by military commission on the 
grounds that the evidence was not seized pursuant to a search warrant or other authorization." n262 However, although 
the authorization to create such a rule is noted in the preamble to the Manual for Military Commissions, n263 no such 
rule was actually promulgated in the M.M.C. It is unclear whether this omission was an oversight, or intentional, but 
this seems to leave the door open for the defense to seek to exclude evidence obtained from searches within the United 
States that violate domestic search and seizure law. However, the right to have evidence from illegal searches excluded 
is sharply limited by the standing doctrine. The defense would be limited to objecting to searches where the accused had 
a "legitimate expectation of privacy." n264 Domestic searches that violated the privacy rights of others, but yielded evi-
dence against a detainee, would not provide a basis for exclusion. All the detainees at Guantanamo were captured over-
seas and any searches or seizures of their persons, papers, and effects likely also took place beyond the reach of the 
Constitution. However, any non-citizen can be tried by a military commission, including lawful resident aliens. It is 
conceivable that an illegal warrantless search within the United States might reveal evidence that could be used against 
a United States resident alien before a military commission. In such a case, the resident alien might be able to seek to 
exclude the evidence. 

4. Hearsay 
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 The military hearsay rules are virtually identical to the federal rules. Under these rules, hearsay is generally inadmissi-
ble, unless it falls into a specific exception. n265 There are two sets of exceptions. One set of exceptions applies when 
the declarant (the person who made the out-of-court  [*361]  statement that is being offered in evidence) is unavailable, 
n266 and another set of exceptions applies irrespective of the availability of the declarant. n267 M.C.R.E. 803 replaces 
the 23 exceptions of M.R.E. 803 and the five exceptions of M.R.E. 804 with a simple statement that hearsay is admissi-
ble if it would be admissible under Military Rules of Evidence. n268 In other words, all 28 exceptions apply. In addi-
tion, M.C.R.E. 803 replaces the presumption against the admissibility of hearsay of M.R.E. 802 with a presumption in 
favor of hearsay - hearsay is admissible unless the opposing party demonstrates by a preponderance of the evidence that 
the evidence is unreliable under the totality of the circumstances. n269 This "unreliability" standard replaces the resid-
ual hearsay exception of M.R.E. 807, which requires that in order for hearsay to be admitted if it does not fall under a 
specific exception, that the evidence have "equivalent circumstantial guarantees of trustworthiness" to one of the exist-
ing exceptions in M.R.E. 803 and 804. n270 M.R.E. 807 also requires of hearsay that the evidence be "material," that 
the statement be "more probative on the point for which it is offered than other evidence which the proponent can pro-
cure through reasonable efforts," and that admission of the statement will best serve the "interests of justice." n271 
M.C.R.E. 803 relaxes this standard in several ways. First, the requirement that hearsay pertain to a "material fact" is 
reduced to "any fact that is of consequence." n272 Second, there is no requirement that hearsay in military commissions 
be the most probative evidence available on the point. Third, there is no requirement for prosecutors to make reasonable 
efforts to procure more probative, non-hearsay evidence. And fourth, unlike in courts-martial, there is no requirement to 
balance the interests of justice in determining whether to admit hearsay. According to the White House, the relaxed 
rules for hearsay are justified: "It is imperative that reliable hearsay evidence be admissible because many witnesses are 
likely to be foreign nationals who are not amenable to process, and other witnesses - for both the prosecution and the 
defense - may be unavailable because of military necessity, incarceration, injury, or death." n273 However, exceptions 
already exist to admit reliable hearsay when a declarant is unavailable, and as previously noted, the Rules for Military 
Commissions make a finding of  [*362]  unavailability easier than for a court-martial. n274 The further weakening of 
the hearsay rules is not justifiable in light of our legal tradition, which recognizes that hearsay evidence is of substan-
tially less value in determining truth than direct testimony, where the witness is subject to cross-examination and his 
demeanor and credibility may be assessed by the jury. 

The administration is quick to point out that hearsay is admissible in other international war crime tribunals, n275 
and that a "ban on hearsay" is neither "among the indispensable rights listed in the Geneva Conventions" nor "an inter-
nationally recognized judicial guarantee." n276 While this is true, it is not relevant to the standard against which devia-
tions from court-martial rules are to be judged. The administration sidesteps the question of why it was impracticable or 
inconsistent with military or intelligence activities to hew more closely to the Military Rules of Evidence. Why is it 
"impracticable" for a prosecutor to make reasonable efforts to procure evidence? Why is the burden shifted from the 
proponent (most likely the prosecution), to prove the reliability of the hearsay offered, to the opponent (most likely the 
defense), to prove its unreliability? The changes to the hearsay rules are another example of slanting the playing field in 
favor of the prosecution without legitimate military or intelligence justification. 

5. Classified Evidence 
  
 The Supreme Court strenuously objected to the practice of conducting proceedings outside the presence of the accused, 
n277 and the M.C.A. changed the practice. n278 Specifically, it no longer allows the accused to be removed from pro-
ceedings in order to protect classified information. n279 The accused may now be removed only for disruptive behavior 
or to protect the physical safety of individuals. n280 This is similar to exceptions for the accused in general courts-
martial. n281 However, the accused still does not have completely unfettered access to the evidence against him. In lieu 
of excluding the accused from closed sessions involving classified evidence, Congress has authorized three "alternatives 
to disclosure" in order "to protect classified information." n282 These changes are incorporated into  [*363]  M.C.R.E. 
505. n283 Since the sources of the evidence may not be revealed, this could present a problem of the accused not being 
able to confront the witnesses against him. However, there are a number of procedural safeguards in place to ensure that 
the accused is not unfairly prejudiced by the use of unclassified substitutes, which I believe strike an appropriate bal-
ance of fairness to the accused while remaining consistent with intelligence activities. For example, if the government 
refuses to provide full disclosure of "evidence [it] seeks to use at trial, exculpatory evidence, or evidence necessary to 
enable the defense to prepare for trial," the military judge is given broad discretion to fashion an appropriate remedy. 
n284 Under M.C.R.E. 505(e)(4), the judge "shall issue any order that the interests of justice require," up to and includ-
ing dismissing the charges with prejudice. n285 It remains to be seen whether the military commission judges will have 
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the judicial independence and will to force the government to reveal classified evidence, or risk losing a case. Although 
the classified procedures have been criticized, n286 given the national security justification for these rules, it is unlikely 
that the courts will second-guess Congress, the Secretary of Defense, or the military commissions for refusing to dis-
close classified information to accused terrorists. 

D. Post-Trial Procedures - Appellate Rights 
  
 Overall, appellate rights are significantly improved by the M.C.A. and the R.C.M. over the original military commis-
sions and should be deemed adequate by the Supreme Court. In the original military commissions, appeal was to a "re-
view panel" of three military persons or specially commissioned civilians, only one of whom need have "experience as a 
judge." n287 Such review panels were to look for "material errors of law," a term which was not defined. n288 The Sec-
retary of Defense then reviewed the recommendations of the review panel and forwarded the case to the President  
[*364]  for "final decision." n289 No regularly constituted court of law was involved. In the new commissions, the ac-
cused has the right to seek clemency from the convening authority n290 and review by the Court of Military Commis-
sion Review (a court composed of three military appellate judges), n291 which can be followed by an appeal to the 
Court of Appeals for the D.C. Circuit, n292 and finally the Supreme Court of the United States. n293 Although not 
identical, rights of appeal are the functional equivalent of what a service member convicted in a general court-martial 
receives, and this would certainly satisfy the Geneva Conventions. Of course, robust appellate rights cannot make up for 
pre-trial and trial procedures that impair the rights of the accused. 

III. Challenging the Military Commissions 
  
 Defense counsel will almost certainly dispute the legitimacy of the entire scheme of the M.C.A. and the implementing 
regulations. The M.C.A., like all statutes, is subject to objection on the basis that it violates the Constitution or treaty 
obligations of the United States. The validity of the implementing regulations can be attacked on these grounds, on the 
basis of failure to comply with the M.C.A., or on the grounds that that the Secretary of Defense has abused his discre-
tion. As I have sought to demonstrate in this article, the Secretary of Defense's claim that all deviations from ordinary 
court-martial rules and procedures are due to impracticability or are required by military and intelligence needs is con-
clusory and will be very difficult to defend if a court were to decide to make an issue of this requirement. But all that is 
required by the M.C.A. is that differences be necessary "in the judgment of the Secretary of Defense." n294 While he 
may sincerely believe that he has struck an appropriate balance in implementing the M.C.A., how much deference 
should be given to the Secretary's opinion by the courts reviewing the rules and procedures that he has devised? Ham-
dan provides some insight. In Hamdan, the Court reviewed a statutory provision, Article 36 of the UCMJ, with similar 
language to the M.C.A. Even though Article 36 seemed to give the President considerable leeway to do "as he considers 
practicable" in his judgment, the Supreme Court still required in Hamdan that the President provide justification for his 
deviations from traditional court-martial rules. n295 As the Court stated, the requirement of uniformity, absent imprac-
ticability, "does not preclude all departures from the procedures dictated for use by courts-martial. But any departure  
[*365]  must be tailored to the exigency that necessitates it." n296 The President's failure to prove that the departures 
were "tailored to the exigency" was a key element in the decision to strike down the rules. 

Justice Kennedy provided some additional guidance on the meaning of practicability: 
 

  
The term "practicable" cannot be construed to permit deviations based on mere convenience or expedience. "Practica-
ble" means "feasible," that is, "possible to practice or perform" or "capable of being put into practice, done, or accom-
plished." Webster's Third New International Dictionary 1780 (1961). Congress' chosen language, then, is best under-
stood to allow the selection of procedures based on logistical constraints, the accommodation of witnesses, the security 
of the proceedings, and the like. Insofar as the "pretrial, trial, and post-trial procedures" for the military commissions at 
issue deviate from court-martial practice, the deviations must be explained by some such practical need. n297 
  
 While the language of the M.C.A is not identical to Article 36, it is quite similar; it seems likely the Court will require 
the Secretary of Defense to provide a rationale for the deviations found in the M.M.C. from the rules and procedures for 
general courts-martial beyond a simple declaration of impracticability, at least where the rationale is not self-evident. 

In Hamdan, Justice Stevens referred to the "absence of any showing of impracticability" for holding sessions out-
side the presence of the accused as part of the basis for invalidating the commissions, given that the right to be present 
was "so basic." n298 This suggests that at least major deviations from military rules and procedures will require some 
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specific justification from the Secretary of Defense. Assuming the Secretary of Defense proffers a justification, the 
Court indicated "such a determination would be entitled to a measure of deference." n299 The Court seems to be split 
fairly evenly on how large a measure of deference should be given to the Executive Branch on national security matters, 
with Justices Breyer, Souter, Ginsburg, and Stevens prepared to give minimal deference, and Justices Thomas, Scalia, 
Alito, and Chief Justice Roberts willing to offer substantial deference. Justice Kennedy, the crucial swing vote, seems to 
be somewhere in the middle. n300 Given the sharp divide on the Court, predicting how any  [*366]  challenges to the 
M.C.A. and M.M.C. will be resolved is highly problematic, even though precedent and the rule of law, both domesti-
cally and internationally, may seem to provide a clear answer. A better solution to fixing the problems with the military 
commissions would be for Congress to substantially revise the M.C.A. The conclusions reached in this Article, which 
are summarized below, offer a blueprint for Congressional action. 

IV. Conclusion 
  
 Although the M.C.A. itself is far from perfect, many of its flaws could have been fixed through fair and balanced im-
plementing regulations. Unfortunately, the rules and procedures developed by the Secretary of Defense not only failed 
to correct the shortfalls of the M.C.A., but exacerbated them, resulting in commission rules and procedures that are un-
necessarily unfair to defendants. Rather than resolve problems created by the M.C.A., the regulations have created addi-
tional bases for legal challenges to the commissions. 

While military commissions are a legitimate forum for trying suspected international terrorists captured on the bat-
tlefield, the commissions created by the M.C.A. do not yet conform to Geneva Conventions requirements. Although a 
significant improvement over the blatantly unlawful and unconstitutional original military commissions, the military 
commissions created by the M.C.A. still fall well short of "affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples." n301 Furthermore, the implementing regulations, contrary to the Secretary of De-
fense's claim to have struck a "delicate balance," unnecessarily favor the prosecution, causing both the perception and 
reality of unfairness to detainees and leading to newspaper headlines like "Detainee lawyers see stacked deck." n302 A 
more appropriate balance, that would still recognize the needs for national security and the protection of our soldiers 
and citizens while honoring the American devotion to justice, would be achieved by adopting the changes outlined in 
this Article. 

Congress should amend the M.C.A. to create an age limit and reasonable statutes of limitations for non-capital of-
fenses, provide a reasonable speedy trial right and give credit for prolonged pretrial detention, limit the determination of 
personal jurisdiction to the military commissions themselves (or at least modify Combatant Status Review Tribunals so 
they provide robust due process comparable to military commissions themselves), and remove the citizenship and other 
unreasonable restrictions on defense counsel to provide greater choice to detainees. In addition to these legislative 
changes, the Secretary of Defense can and should amend the implementing regulations to provide the following: equal 
access to, and an equal  [*367]  right to produce, witnesses and evidence (absent a legitimate national security justifica-
tion); some form of pretrial investigation or guarantee to the defense of the right to present its views to the convening 
authority prior to referral; a corroboration requirement for confessions; expanded protection against self-incrimination 
once charges have been preferred; and tightened hearsay rules to put the burden back on the prosecution to prove the 
reliability of the hearsay and make reasonable efforts to procure non-hearsay evidence. Such changes would go a long 
way toward enhancing both the perception and reality of fairness of military commissions, increasing world-wide ac-
ceptance of their legitimacy, and demonstrating that even with the real threat of terrorism, this country still adheres to 
our underlying devotion to justice. 
 
Legal Topics:  
 
For related research and practice materials, see the following legal topics: 
GovernmentsLegislationStatutes of LimitationsGeneral OverviewMilitary & Veterans LawDefense PowersU.S. Secre-
tary of DefenseMilitary & Veterans LawWarfare 
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ants Detained at U.S. Naval Base Guantanamo Bay Cuba, available at: 
http://www.defenselink.mil/news/Sep2004/d20040914adminreview.pdf (hereinafter ARB Procedures); See also 
DoD News Brief, attributed to "Senior Defense Officials" available at 
http://www.defenselink.mil/transcripts/transcript.aspx?transcriptid=3902.  

 

n164. In fairness to the Defense Department, only 93 percent of detainees were classified as "enemy com-
batants," while the other seven percent were found to be non-combatants eligible for release. Therefore, at least 
some detainees received meaningful relief from the CSRT process. Carol D. Leonnig & Josh White, An Ex-
Member Calls Detainee Panels Unfair, Wash. Post, June 23, 2007, at A3.  

 

n165. ARB Procedures, Enclosure 4, "Administrative Review Boards Process Step-by-Step" note 163, su-
pra.  

 

n166. Id. para 1a. "If ... the enemy combatant has been charged in a Military Commission, that enemy com-
batant is not eligible for ARB review until the disposition of any charges against him or the service of any sen-
tence imposed upon him by a Military Commission."  

 

n167. R.C.M. 707(a)(1).  
 

n168. 10 U.S.C. § 948b(d)(1)(A) (2007). Title 10 U.S.C. § 948b(d)(1) reads as follows: "The following pro-
visions of this title shall not apply to trial by military commission under this chapter: (A) Section 810 (article 10 
of the Uniform Code of Military Justice), relating to speedy trial, including any rule of courts-martial relating to 
speedy trial.").  
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n169. U.S. Dep't of Defense, Manual for Military Commissions, R.M.C. 707(a)(2) (2007).  
 

n170. R.M.C. 707(d)(1).  
 

n171. See R.M.C. 707(d)(1).  
 

n172. R.M.C. 707(d)(2).  
 

n173. United States v. Allen, 17 M.J. 126, 128 (C.M.A. 1984); United States v. Mason, 19 M.J. 274 
(C.M.A. 1985); see also United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983). A service member may be granted 
additional credit against his sentence for illegal pretrial punishment under R.C.M. 305(k). DoD Instruction 
1325.7 (July 17, 2001), Administration of Military Correctional Facilities and Clemency and ParoleAuthority, 
para 6.3.1.2.  

 

n174. 10 U.S.C. § 948b(c) (2007) ("The judicial construction and application of [Chapter 47 of the UCMJ] 
are not binding on military commissions established under this chapter.").  

 

n175. R.M.C. 1113(d).  
 

n176. 10 U.S.C. § 832 (2007) (UCMJ, Art. 32, Investigation); R.C.M. 405.  
 

n177. See, e.g., John McChesney, Haditha Proceedings Begin with Marine Lawyer (May 8, 2007), 
www.npr.org/templates/story/story.php?storyId=10069336; Susan Candiotti, New Hearing for Soldier Over Abu 
Ghraib Charges (May 19, 2005), http://www.cnn.com/2005/LAW/05/19/england.courtmartial/index.html.  

 

n178. Marcia Kramer & Frank Lombardi, New top state judge: Abolish grand juries & let us decide, N.Y. 
Daily News, Jan. 31, 1985, at 3.  

 

n179. Although R.C.M. 405 requires only that the investigating officer be a commissioned officer, the offi-
cial discussion accompanying the rule indicates that "the investigating officer should be an officer in the grade 
of major or lieutenant commander or higher or one with legal training." R.C.M. 405(d)(1), Discussion. In mili-
tary practice, the investigating officer is virtually always a judge advocate and normally one with significant 
criminal trial experience, particularly in high-profile cases. I have personally been appointed to serve as an in-
vestigating officer approximately a dozen times, with the majority of these appointments coming after I was 
promoted to major and had several years of experience as both a military prosecutor and defense counsel. In my 
12 years of military experience, I have never seen or heard of a non-lawyer being appointed as an investigating 
officer.  

 

n180. R.C.M. 405(h)(3), Discussion ("Ordinarily the proceedings of a pretrial investigation should be open 
to spectators.").  

 

n181. 10 U.S.C. § 832 (2007) (UCMJ, Art. 32(d)(1), Investigation); R.C.M. 405(f)(3).  
 

n182. 10 U.S.C. § 832(b) (2007); R.C.M. 405(f)(4).  
 

n183. 10 U.S.C. § 832(b) (2007); R.C.M. 405(f)(8).  
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n184. 10 U.S.C. § 832(b) (2007); R.C.M. 405(f)(9)-(10).  
 

n185. R.C.M. 405(f)(12).  
 

n186. R.C.M. 405(f)(11); see 10 U.S.C. § 832(b) (2007).  
 

n187. R.C.M. 405(e).  
 

n188. I.e., special or summary court-martial, which carry much lower potential penalties.  
 

n189. R.C.M. 405(j)(2)(G)-(I), Discussion.  
 

n190. R.C.M. 405(j)(4).  
 

n191. 10 U.S.C. § 948b(d)(1) (2007) reads as follows: "The following provisions of this title shall not apply 
to trial by military commission under this chapter: ... (C) Section 832 (article 32 of the Uniform Code of Military 
Justice), relating to pretrial investigation."  

 

n192. R.C.M. 407.  
 

n193. The Rules for Military Commissions track the numbering system of the Rules for Courts-Martial so 
that rules with the same numbers cover the same subject matter. Rule for Courts-Martial 405, which provides the 
procedures for conducting pretrial investigations, is one of a few Rules for Courts-Martial which currently has 
no counterpart under the Rules for Military Commissions.  

 

n194. R.M.C. 406(b)(2). This paragraph is identical to R.C.M. 406(b)(2), which refers to the report of inves-
tigation prepared by the Article 32 investigating officer. The only reason that there would not be a report of in-
vestigation prior to a general court-martial is that the Article 32 investigation is the right of the accused and may 
be waived. R.C.M. 405(k).  

 

n195. R.M.C. 406(b), Discussion. Although identical language appears in the discussion to R.C.M. 406 
concerning the advice of the Staff Judge Advocate to the convening authority, the SJA advice is accompanied by 
the Article 32 report of investigation unless the pretrial investigation was waived pursuant to R.C.M. 405(k). 
The defense rarely waives the pretrial investigation unless it is a foregone conclusion, due to overwhelming evi-
dence of guilt, that the charges will be referred to a general court-martial.  

 

n196. Although the authority to order a pretrial investigation is not explicitly mentioned in the Regulation 
for Trial by Military Commissions, it does give the convening authority the responsibility to "order that such in-
vestigative or other resources be made available to defense counsel and the accused as deemed necessary by the 
convening authority for a fair trial." U.S. Dep't of Defense, Regulation for Trial by Military Commissions, ch. 2, 
§ 2-3.a.9 (April 27, 2007). Although this section contemplates assigning investigative resources to the defense, it 
would seem to encompass the assignment of an independent investigator to conduct a pretrial investigation if 
that would facilitate a fair trial.  

 

n197. The current Convening Authority is Susan J. Crawford, former United States Court of Appeals for the 
Armed Forces Judge. U.S. Dep't of Defense, Office of the Ass. Sec. of Defense (Public Affairs), News Release, 
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Seasoned Judge Tapped to Head Detainee Trials (Feb. 7, 2007), 
http://www.defenselink.mil/releases/release.aspx?releaseid=10493.  

 

n198. R.M.C. 406(c).  
 

n199. R.C.M. 701(b)(5)(e) (emphasis added).  
 

n200. R.M.C. 701(j).  
 

n201. Williams, supra note 126.  
 

n202. Id.  
 

n203. William Glaberson, Witness Names to be Withheld From Detainee, N.Y. Times, Dec. 1, 2007, at A1.  
 

n204. R.C.M. 703(a) (emphasis added).  
 

n205. R.M.C. 703(a) (emphasis added).  
 

n206. Glaberson, supra note 32.  
 

n207. Id.  
 

n208. Compare R.M.C. 703(b)(3), with R.C.M. 703(b)(3). Also compare the discussions to these rules.  
 

n209. See Mil. R. Evid. 804 ("Hearsay exceptions; declarant unavailable.")  
 

n210. R.C.M. 506(a).  
 

n211. R.C.M. 506(b).  
 

n212. Id.  
 

n213. R.C.M. 502(d)(3)(B).  
 

n214. 10 U.S.C. § 949a(b)(1)(d), (b)(3)(a) (2007).  
 

n215. R.T.M.C. ch. 9, § 9-2.d.  
 

n216. R.T.M.C. ch. 9, § 9-2.  
 

n217. 10 U.S.C. § 949c(b)(3)(A)-(B), (D) (2007).  
 

n218. Id. § 949c(b)(3)(C), (E); id. § 949c(b)(4).  
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n219. Id. § 949c(b)(5).  
 

n220. See, e.g., Brief for the Respondents, Rasul v. Bush, No. 03-334 (U.S. Mar. 3, 2004), 2004 WL 
425739.  

 

n221. A number of commentators have questioned the independence of military defense lawyers in light of 
their perceptions that Lt. Cmdr. Swift, Hamdan's military attorney, was passed over and forced to retire because 
of his success in Hamdan v. Rumsfeld. See, e.g., Stephen Ellmann, The "Rule of Law" and the Military Com-
mission, 51 N.Y.L. Sch. L. Rev. 760 (2006) (stating that provisions in M.C.A. designed to ensure independence 
of defense counsel "would be more reassuring if Lt. Cmdr. Charles Swift, the military lawyer who represented 
Hamdan, had not been passed over for promotion, thus ending his military career, shortly after the Supreme 
Court's decision in favor of his client"); Erwin Chemerinsky, Navy Is Wrong to Force Out Guantanamo Lawyer, 
Daily J., Oct. 23, 2006; Editorial, The Cost of Doing Your Duty, N.Y. Times, Oct. 11, 2006, at A26. 

The non-promotion story is a widespread and persistent myth that I have attempted, apparently unsuccess-
fully, to debunk by proving that Lt. Cmdr. Swift was passed over for promotion prior to, and unrelated to, the 
Hamdan decision. Although the public release of his promotion board results did come closely on the heels of 
Hamdan, there was nothing insidious about the timing of the release. See David Frakt, Winning Detainee Ham-
dan's Case Didn't Prevent Navy Lawyer's Promotion, Daily J., Nov. 8, 2006. 

Possibly in response to a perception of a possible conflict of interest between career advancement and zeal-
ous representation, the M.C.A. has adopted special rules to protect the independence of defense counsel. See 10 
U.S.C. § 949b(b) (2007). Title 10 U.S.C. § 949b(b) reads as follows: 

 

  
In the preparation of an effectiveness, fitness, or efficiency report or any other report or document used in whole 
or in part for the purpose of determining whether a commissioned officer of the armed forces is qualified to be 
advanced in grade, or in determining the assignment or transfer of any such officer or whether any such officer 
should be retained on active duty, no person may - 
  

 
  
(1) consider or evaluate the performance of duty of any member of a military commission under this chapter; or 
  

 
  
(2) give a less favorable rating or evaluation to any commissioned officer because of the zeal with which such 
officer, in acting as counsel, represented any accused before a military commission under this chapter. 
  
 Id.  

 

n222. I have personally experienced the difficulty of establishing an effective attorney-client relationship 
with both of my detailed clients.  

 

n223. It should be noted that the Department of Defense has authorized those facing trial by military com-
mission to have a "foreign consultant" at counsel table with them during commission proceedings, subject to the 
approval of the convening authority or the military judge. R.T.M.C. ch. 9, § 9.6.a. Such foreign consultants must 
apply for, or have, a security clearance and must sign non-disclosure agreements. Id. Although foreign consult-
ants may confer with the accused and accused's counsel, they are not authorized to address the commission on 
behalf of the accused.  
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n224. The original military commissions at issue in Hamdan v. Rumsfeld, 126 S. Ct. 2749, had to consist of 
"at least three but no more than seven members." U.S. Dep't of Defense, Military Commission Order No. 1, Pro-
cedures for Trials by Military Commissions of Certain Non-United States Citizens in the War Against Terror-
ism, § 4(a)(2) (March 21, 2002).  

 

n225. 10 U.S.C. § 816(1)(a) (2007) (UCMJ, Art. 16(1)(a), Courts-martial classified); id. at § 825a (UCMJ, 
Art. 25a, Number of members in capital cases); R.C.M. 501(a)(1)(A).  

 

n226. In general courts-martial, enlisted members may request enlisted members who outrank them to serve 
as members of the court-martial, and if they so request, they are entitled to a minimum of one-third enlisted 
members. R.C.M. 503(a)(2); see also R.C.M. 903(a)(1), (c)(1).  

 

n227. If there are five members appointed, this means four must agree.  
 

n228. 10 U.S.C. § 852 (2007) (UCMJ, Art. 52, Number of votes required); R.C.M. 1006(d)(4)(A).  
 

n229. Compare R.C.M. 912, with R.M.C. 912. In commissions, the parties get an extra peremptory chal-
lenge if additional members are detailed.  

 

n230. Military Commission Order No. 1, § 4(A)(4).  
 

n231. R.M.C. 705.  
 

n232. R.T.M.C. ch. 12.  
 

n233. See R.T.M.C. Figure 12-2, Note 6: "Contrary to limitations imposed by case-law in the court-martial 
system, the convening authority may approve ... a "range limitation' of confinement."  

 

n234. R.C.M. 910(f)(3) ("The military judge ordinarily shall not examine any sentence limitation contained 
in the [pretrial] agreement until after the sentence of the court-martial has been announced.").  

 

n235. R.T.M.C. ch. 12, Figure 12.2, note 6.  
 

n236. Arguably, the ability to require some minimum length of confinement may be necessary to protect na-
tional security in a given case.  

 

n237. See, e.g., Mil. R. Evid. 313 ("Inspections and inventories in the armed forces.").  
 

n238. See 10 U.S.C. § 949a(2) (2007). Section 949a(2) provides as follows: 
 

  
In establishing procedures and rules of evidence for military commission proceedings, the Secretary of Defense 
may prescribe the following provisions: 
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(A) Evidence shall be admissible if the military judge determines that the evidence would have probative value 
to a reasonable person. 
  

 
  
(B) Evidence shall not be excluded from trial by military commission on the grounds that the evidence was not 
seized pursuant to a search warrant or other authorization. 
  

 
  
(C) A statement of the accused that is otherwise admissible shall not be excluded from trial by military commis-
sion on grounds of alleged coercion or compulsory self-incrimination so long as the evidence complies with the 
provisions of section 948r of this title. 
  

 
  
... . 
  

 
  
(E)(i) Except as provided in clause (ii), hearsay evidence not otherwise admissible under the rules of evidence 
applicable in trial by general courts-martial may be admitted in a trial by military commission if the proponent 
of the evidence makes known to the adverse party, sufficiently in advance to provide the adverse party with a 
fair opportunity to meet the evidence, the intention of the proponent to offer the evidence, and the particulars of 
the evidence (including information on the general circumstances under which the evidence was obtained). The 
disclosure of evidence under the preceding sentence is subject to the requirements and limitations applicable to 
the disclosure of classified information in section 949j(c) of this title. 
  

 
  
(ii) Hearsay evidence not otherwise admissible under the rules of evidence applicable in trial by general courts-
martial shall not be admitted in a trial by military commission if the party opposing the admission of the evi-
dence demonstrates that the evidence is unreliable or lacking in probative value. 
  
  

 

n239. See 10 U.S.C. § 949 (a).  
 

n240. See 10 U.S.C. § 948b(d)(1) (2007) ("The following provisions of this title shall not apply to trial by 
military commission under this chapter: ... (B) Sections 831(a), (b), and (d) (articles 31(a), (b), and (d) of the 
Uniform Code of Military Justice), relating to compulsory self-incrimination.").  

 

n241. Id. § 831(a).  
 

n242. Id. § 831(b).  
 

n243. Id. § 831(d).  
 

n244. 42 U.S.C. § 2000dd (2007).  
 

n245. 10 U.S.C. § 948r(d) (2007).  
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n246. Id. § 948r(a).  
 

n247. Id. § 948r(b).  
 

n248. Id. § 948r(c)-(d).  
 

n249. Mil. R. Evid. 304(c)(3), (b)(3).  
 

n250. Mil. R. Evid. 304(c)(3).  
 

n251. R.T.M.C. ch. 9, § 9-1.  
 

n252. Massiah v. United States, 377 U.S. 201, 205-06 (1964).  
 

n253. United States v. Wade, 388 U.S. 218, 237-38 (1967).  
 

n254. Mil. Comm'n. R. Evid. 304(g), Discussion.  
 

n255. Mil. R. Evid. 304(g) ("An admission or a confession of the accused may be considered as evidence 
against the accused on the question of guilt or innocence only if independent evidence, either direct or circum-
stantial, has been introduced that corroborates the essential facts admitted to justify sufficiently an inference of 
their truth.").  

 

n256. International Committee of the Red Cross, Commentary: Convention III Relative to the Treatment of 
Prisoners of War (1949) ("All civilized nations surround the administration of justice with safeguards aimed at 
eliminating the possibility of judicial errors. The Convention has rightly proclaimed that it is essential to do this 
even in time of war.").  

 

n257. Mil R. Evid. 401; Fed. R. Evid. 401.  
 

n258. Mil. Comm'n. R. Evid. 401. This is the same formulation to which Justice Stevens objected in the 
original commissions. Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2786-87 (2006).  

 

n259. Mil. Comm'n R. Evid.. 401.  
 

n260. Hamdan v Rumsfeld, 126 S. Ct. 2749, 2787 (2006).  
 

n261. Mil. R. Evid. 311.  
 

n262. 10 U.S.C. § 949a(2)(B) (2007).  
 

n263. M.M.C., pt. I, Preamble, § 1(h)(2).  
 

n264. See, e.g., Minn. v. Carter, 525 U.S. 83 (1998).  
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n265. Mil. R. Evid. 802 ("Hearsay is not admissible except as provided by these rules ... .").  
 

n266. Mil. R. Evid. 804 ("Hearsay exceptions; declarant unavailable.").  
 

n267. Mil. R. Evid. 803 ("Hearsay exceptions; availability of declarant immaterial.").  
 

n268. See Mil. Comm'n. R. Evid. 803(a) ("Hearsay evidence may be admitted in trials by military commis-
sion if the evidence would be admitted under the rules of evidence applicable in trial by general courts-martial, 
and the evidence would otherwise be admissible under these Rules [M.C.R.E.] or this Manual [M.M.C.].").  

 

n269. See generally Mil. Comm'n. R. Evid. 803.  
 

n270. Mil. R. Evid. 807.  
 

n271. Id.  
 

N272. Mil. Comm'n. R. Evid. 803.  
 

n273. The White House, Myth/Fact: The Administration's Legislation to Create Military Commissions, 
Sept. 6, 2006, http://www.whitehouse.gov/news/releases/2006/09/20060906-5.html.  

 

n274. Compare R.M.C. 703(b)(3)(B) ("A party is not entitled to the presence of a witness who is deemed 
"unavailable' in the discretion of the military judge."), with R.C.M. 703(b)(3) ("If the testimony of a witness who 
is unavailable is of such central importance to an issue that it is essential to a fair trial, and if there is no such 
adequate substitute for such testimony, the military judge shall grant a continuance or other relief in order to at-
tempt to secure the witness' presence or shall abate the proceedings ... .").  

 

n275. Id.  
 

n276. Morris D. Davis, Op-Ed., The Guantanamo I Know, N.Y. Times, June 26, 2007, at A21.  
 

n277. Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2798, n.67 (2007).  
 

n278. See 10 U.S.C. § 949a(b)(1)(B) (2007).  
 

n279. Id. § 949d(f).  
 

n280. Id. § 949d(e)(1).  
 

n281. R.C.M. 804(b)(2); 10 U.S.C. § 949d(d)-(e) (2007).  
 

n282. 10 U.S.C. § 949d(f)(2)(A) (2007) ("To protect classified information from disclosure, the military 
judge, upon motion of trial counsel, shall authorize, to the extent practicable - (i) the deletion of specified items 
of classified information from documents to be introduced as evidence before the military commission; (ii) the 
substitution of a portion or summary of the information for such classified documents; or (iii) the substitution of 
a statement of relevant facts that the classified information would tend to prove.").  
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n283. There is a M.R.E. 505, but its primary concern is not the revelation of classified information to the 
accused, who, being a service member, is likely to have a security clearance. Rather, its primary concern is the 
protection of classified information from release to the public. Thus, although M.C.R.E. 505 and M.R.E. 505 
share a few common features, they are quite different.  

 

n284. Mil. Comm'n R. Evid. 505(e)(4).  
 

n285. Mil. Comm'n R. Evid. 505(e)(4)(E).  
 

n286. See, e.g., Press Release, UN Expert on Human Rights and Counterterrorism Concerned that Military 
Commissions Act is Now Law in United States (Oct. 27, 2006), available at 
http://www.unog.ch/unog/website/news_media.nsf/(httpNewsByYear_en)/9A78DBC02294E830C12572140033
DE76?OpenDocument ("Another concern is the denial of the right to see exculpatory evidence if is deemed clas-
sified information which severely impedes the right to a fair trial.").  

 

n287. Military Commission Order No. 1, § 6(H)(4).  
 

n288. Id.  
 

n289. Id. at § 6(H)(5)-(6).  
 

n290. 10 U.S.C. § 950b (2007).  
 

n291. Id. § 950f.  
 

n292. Id. § 950g.  
 

n293. Id.  
 

n294. 10 U.S.C. § 949a.  
 

n295. Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2791-92 (2006).  
 

n296. Id. at 2790.  
 

n297. Id. at 2801 (Kennedy, J., concurring.)  
 

n298. Id. at 2792 (majority opinion).  
 

n299. Id. at 2791, n.51.  
 

n300. See Thomas J. Miles & Cass R. Sunstein, Editorial, Verdict on the Supremes, L.A. Times, Oct. 22, 
2007, at A21 (analyzing the Justices' voting patterns). See also, e.g., Statement of Justice Stevens and Justice 
Kennedy respecting the denial of certiorari, Boumediene v. Bush, 127 S. Ct. 1478, 1479 (April 2, 2007), order 
vacated and cert. granted, 127 S. Ct. 3078 (2007). See also Hamdan, 126 S. Ct. at 2799 (Kennedy, J., concur-
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ring); Rasul v. Bush, 542 U.S. 466, 485 (2004) (Kennedy, J., concurring). Kennedy provided the crucial, deter-
mining votes in the respective cases.  

 

n301. Geneva Convention, Common Article 3.  
 

n302. Carol J. Williams, Detainee Lawyers See Stacked Deck, L.A. Times, Nov. 13, 2007, at A14.  
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